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ARGUMENT. 


I.-INTRODUCTION. 

By  the  fifth  article  of  the  treaty  of  Washington,  it  is  provided  that, 
« it  shall  be  the  duty  of  the  agent  of  each  party,  within  two  Ar.u»entpre..„t. 
months  after  the  expiration  of  the  time  limited  for  the  de-  JJi;i^'*;n»JilJI 
livery  of  the  counter  case  on  both  sides,  to  deliver  in  dnpli-  *»'  WMhi«ion. 
cate  to  each  of  the  said  arbitrators  and  to  the  agent  of  the  other  party 
a  written  or  printed  argument,  showing  the  points  and  referring  to  the 
evidence  upon  which  his  government  relies." 

The  undersigned  have  had  the  honor  to  receive  the  instructions  of  the 
Government  of  the  United  States  to  prepare,  and  place  in  the  hands  of 
the  agent  of  that  Government,  the  argument  on  its  part,  contemplated 
by  this  article  of  the  treaty,  in  order  to  its  submission  to  the  tribunal 
of  arbitration,  as  in  said  article  is  provided. 

In  execution  of  this  duty,  thus  intrusted  to  them  by  their  Govern- 
ment, they  respectfully  present  the  following  argument  on  behalf  of  the 
United  States,  conformed  to  the  requirements,  in  this  respect,  of  the  pro- 
visions of  the  treaty  under  which  it  is  submitted. 

Before  entering  upon  the  argument  in  the  due  order  of  its  presenta- 
tion and  development,  we  may  be  permitted,  with  some  advantage  to  the 
correct  understanding  of  the  precise  service  which  we  hope  to  be  able  to 
render  to  the  arbitrators,  in  the  discharge  of  the  arduous  and  responsible 
duty  which  they  have  undertaken,  to  point  out  the  character  and  extent 
of  the  discussions  on  the  part  of  the  two  contending  nations,  which  have 
already  been  laid  before  the  tribunal. 

In  the  Case  of  the  Government  of  the  United  States  and  in  that  of 
Her  Britannic  Majesty's  government,  delivered  to  the  tri- 
bunal on  the  fifteenth  day  of  December  last,  are  carefully 
set  forth,  in  considerable  fullness  of  detail,  the  principal 
matters  of  historical  fact,  of  legal  proposition,  and  of  supporting  evidence 
and  authprities,  which  make  up  the  body  of  the  controversy  submitted 
to  the  judgment  of  the  tribunal  by  the  high  contracting  parties  to  the 
treaty  of  Washington.  In  the  seven  volumes  of  proofs  which  accom- 
pany the  Case  of  the  United  States,  and  in  the  four  volumes  which  hold  a 
like  relation  to  the  Case  of  Great  Britain,  are  collected,  with  much  else 
that  is  pertinent  and  important,  the  documents  of  the  diplomatic  treat- 
ment of  the  specific  controversy,  from  the  commencement  of  the  Ameri- 
can rebellion  to  the  conclusion  of  the  treaty,  exhibiting,  in  the  most 
authentic  form,  the  real  nature  of  the  differences  between  the  two  na- 
tions, as  they  showed  themselves  in  the  immediate  presence  of  the  events 
which  gave  rise  to  them. 

In  the  Counter  Cases  of  the  two  governments,  delivered  to  the  tribunal 
on  the  fifteenth  of  April  last,  the  deliberate  criticisms  of  the 
adverse  parties  upon  the  respective  original  cases  have  al-        cr,uniercni.p«. 
ready  advised  the  arbitrators  wherein  there  is  a  substantial  concurrence 
between  them  in  their  estimates  of  the  facts  and  the  law  of  the  matter  in 
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judgment,  and  wherein  opposite  or  qaalifying  opinions  are  insisted  apon,. 
or  are  reserved  for  fuller  treatment  in  the  argument  provided  for  in  the 
fifth  article  of  the  treaty.  The  volumes  of  proofs  which  have  been  j)re- 
sented  with  the  Counter  Cases  seem  designed  either  to  supply  what  was 
thought  wanting  in  the  original  exhibition  of  proofs,  or  to  meet  the  con- 
tentions raised  by  the  respective  adverse  original  Cases  of  the  two  gov- 
ernments. 

It  may  be  assumed,  then,  that  these  volumes  of  proofs,  and  the  Cases 
and  Counter  Cases  of  the  two  governments,  not  only  present 
drI!'.^3'Ir«*'*now  all  the  materials  necessary  or  useful  for  the  complete  intel- 
ligence and  just  determination  of  this  great  controversy  by 
the  tribunal,  but  have,  in  a  great  measure,  reduced  the  disputation  be- 
tween the  parties  and  the  responsible  deliberations  of  the  arbitrators 
within  some  definite  and  established  limits. 

To  ascertain .  these  limits  and  verify  them  to  the  approval  of  the  tri- 
bunal, and  to  confine  the  subsequent  discussion  rigidly  within  them,  we 
venture  to  think  should  be  a  leading  purpose  of  this  argument.  If  that 
purpose  shall  be  successfully  adhered  to,  and  if  we  shall  be  able  to  array 
in  a  candid  temper  and  with  circumspect  and  comprehensive  pertinency, 
the  considerations  that  should  c(mtrol  the  adjudication  of  this  tribunal 
upon  the  issues  thus  raised  for  its  solution,  we  may  hope  to  render,  in 
aid  of  the  deliberations  of  the  arbitrators,  in  some  degree,  the  service 
which  it  was  the  object  of  the  fifth  article  of  the  treaty  to  provide. 

If,  however,  we  should  have  the  misfortune  to  fail  in  our  estimate  of 
the  true  points  of  the  controversy,  or  in  our  efforts  to  meet  them,  as 
they  shall  present  themselves  to  the  greater  learning  and  intelligence 
of  the  tribunal,  such  error  or  misconception  will  not  be  remediless.  The 
arbitrators  may  at  any  time  before  their  deliberations  are  closed,  "  if 
they  desire  further  elucidation  with  regard  to  any  point,  require  a  writ- 
ten or  printed  statement  or  argument,  or  oral  argument  by  counsel 
upon  it."  With  any  such  requirement  it  will  be,  at  all  times  and  in  any 
form,  both  our  duty  and  oar  pleasure  to  coipply,  and  we  shall  hold  our- 
selves in  readiness  to  attend  upon  the  wishes  of  the  arbitrators  in  this 
regard. 


II -THE  CONTROVERSY  SUBMITTED  TO  ARBITRATION. 


The  counsel  of  the  United  States,  in  propounding  to  this  august  tri- 
bunal the  cause  in  controversy  between  that  nation  and  Th««rbitr«ior..i. 
Great  Britain,  which  its  deliberations  are  to  explore  and  its  JTih'ihe.'SSi"^^ 
award  to  determine,  have  no  occasion  to  feel  that  the  cele-  i-^^'fthefEcu. 
brated  publicists  who  represent  the  friendly  nations  which  take  part  in 
this  great  arbitration  are  less  instructed,  already,  in  the  general  char- 
acter and  history  of  the  public  transactions  which  are  to  form  the 
ground-work  of  the  argument,  than  the  eminent  public  servants  of  the 
contending  parties,  who  are  joined  with  them  in  the  composition  of  the 
tribunal. 

If  the  publicity  and  prominence  of  these  events,  so  recent  in  the 
memory,  did  not  themselves  preclude  any  such  suggestion,  the  ample 
record  supplied  by  the  documents  presented  to  the  tribunal  by  the  two 
governments  has  put  the  arbitration  in  fall  possession  of  all  facts,  and 
their  evidence,  which,  in  the  judgment  of  anyone,  can  be  thought  rele- 
vant to  the  discussion  of  the  principal  and  collateral  issues,  to  which 
the  judgment  of  the  tribunal  will  need  to  be  applied.  In  pursuing, 
therefore,  our  immediate  purpose  of  attracting  the  attention  of  the  tri- 
bunal to  the  elements  of  the  controversy  arising  between  the  two  na- 
tions, upon  the  actual  events  which  gave  it  birth,  and  as  it  has  been 
shaped  for  the  investigation  and  determination  of  the  tribunal  by  the 
contending  parties  in  the  treaty  by  which  its  jurisdiction  is  created,  we 
shall  have  occasion  to  consider  no  matters  which  are  either  obscure  or 
disputable,  and  none  which  may  not  be  drawn  with  the  same  confidence 
from  the  documents  laid  before  the  tribunal  by  Great  Britain,  as  from 
those  presented  by  the  United  States. 

I.  When  the  great  social  and  political  interests  developed  by  the  in- 
stitution of  slavery,  as  it  existed  in  the  United  States,  car-  ,„  ,uppr^^i„,  •.„ 
ried  the  popular  agitations  beyond  the  bounds  of  obe-  JhrunSTu'SJi 
dience  to  the  laws  and  loyalty  to  the  Government  of  the  Sw'ISr«ndrI!Jrv?Dt'. 
United  States,  as  set  forth  in  Part  II  of  the  Case  of  Great  ^"li^^rS 
Britain  and  Part  II  of  the  Case  of  the  United  States,  it  was  ^Vou'IT.."'"'  *'''" 
not  long  before  a  great  population  occupying  a  large  terri- 
tory was  drawn  into  an  armed  insurrection,  and,  as  a  next  step,  pushed 
into  a  military  rebellion  against  the  authority  of  the  Government.  The 
strength  and  menace  of  the  attempted  revolt  soon  grew  to  such  propor- 
tions that  the  Government  had  recourse,  in  dealing  with  these  rebellious 
hostilities  urged  against  it,  to  its  undoubted  right  of  superadding  to  its 
peaceful  authority  of  sovereignty  the  exercise  of  belligerent  powers.  It 
met  the  military  array  of  the  rebellion  with  the  loyal  forces  of  the  na- 
tion, and  used  all  the  means  for  its  suppression  which  the  wealth,  the 
courage,  and  the  patriotism  of  the  people  placed  at  its  disposal.  Itself 
a  great  maritime  power,  both  in  naval  strength  and  commercial  pros- 
perity, the  resources  of  the  rebellion  included  neither.  The  Govern- 
ment, by  prompt,  adequate,  and  successful  exhibition  of  its  naval 
strength,  shut  up  the  whole  sea-board  of  the  territory  in  rebellion  by  a 
blockade,  and  was  proceeding  to  cut  it  oft*  from  all  opportunity  of  es- 
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tablishiDg  foreign  commerce,  or  maintainiug  maritime  hostilities,  from 
its  own  i^esonrces. 

II.  The  principles  of  the  la  w  of  nations  recognize  this  necessity  w];iich 
Theri,hitodothi.  thc  vlgor  and  magnitude  of  rebel  hostilities  may  impose 
SS*i,o''wrti*e!!'ro  npon  the  government  of  a  nation,  and  attribute  to  a  resort 
thr  conaict.  ^  ||.g  belligeren  t  powers,  in  such  case,  no  consequences  affect- 

ing  the  attitude  toward  each  other  of  the  parties  to  these  hostilities. 
Other  nations  are,  manifestly,  no  parties  to  the  conflict,  and  cannot  be- 
come such  parties,  unless  by  choice,  which  is  intervention^  or  by  the  en- 
largement of  the  theater  of  hostilities,  or  their  actual  course,  forcing 
upon  their  notice  such  questions  as  specifically  arise  for  solution. 

The  effect  of  intervention  is  unequivocal.  If  attempted  in  aid  of  the 
Ab.tin«n«.  of  io^  belligcreut  sovereign,  but  without  his  request,  it  isof&cions, 
Xrii^wer*?-  a^l  and  may  be  unwelcome.  If  in  aid  of  the  rebels,  against  the 
"neniraiity."  sovercigu.  It  Is  au  espousal  of  their  cause,  and  an  act  of  war 
against  the  belligerent  sovereign.  In  such  a  case,  no  situation  of  neutral- 
ity arises. 

But,  if  a  nation  abstains  from  intervention  in  the  conflict  between  a 
i»««n,aint«t«ncr  sovcrcign  nation  and  its  rebels,  it  is  inaccurate  to  treat  this 
'i^iuiuIiJl.^  *"""'  dbsiinence  as  neutrality.  It  is  simply  an  unbroken  mainte- 
nance of  the  international  relations  which  subsisted  between  the  two 
powers  before  the  domestic  peace  of  one  of  them  suffered  disturbance. 
It  would  shock  the  moral  sense  of  civilization  to  speak  of  the  United 
States  as  standing  neutral  between  Great  Britain  and  the  Sepoy  rebel- 
lion in  India,  or  of  Great  Britain  as  standing  neutral  between  the  com- 
mune of  Paris  and  the  government  of  France. 

But,  when  the  actual  hostilities  in  which  a  government  is  engaged, 
in  the  suppression  of  a  rebellion,  encroach  upon  the  estab- 
lod^fdem'^S'^a^^  llshcd  rclatious  between  it  and  friendly  powers,  the  latter 
*?qiifJi''m*"the«'^  havc  prescutcd  to  them  the  question  whether  they  will,  each 
^w7m**b>^Jhrw"'  for  itself,  acquiesce  in  the  exercise  of  belligerent  powers,  as 
"^'*"  sought  to  be  made  eftecti  ve  against  the  rebels,  at  the  cost  of 

inteference  with  the  peaceful  rights  of  commerce  and  intercourse  which 
subsisted  before  the  nation  was  brought  into  this  stress  by  its  domestic 
rebellion. 

But  this  question,  under  the  rules  governing  the  subject  in  the  modern 
Non«rqui....mr  h^w  of  uatlous,  cau  havcbut  one  answer.  The  nation  which 
.,  iuiervenfou.  has  supcraddcd  bclligereut  rights  to  those  of  sovereignty, 
is  entitled  so  to  do,  and  resistance  by  other  nations  to  the  fair  conse- 
quences of  such  rights  upon  their  interests,  is  a  violation  of  the  law  of 
nations,  and  an  unjust  intervention  m  the  domestic  conflict. 

In  regard  to  the  hostilities  prosecuted  against  the  sovereign  by  the 
rebel,  if  they  should  pass  beyond  the  bounds  of  intestine 
h^?ond^'*'"'m['.n"'l  war  aud  obtrude  themselves  upon  the  notice  of  other  sover- 
eiTnVhnniXdw^d-  clgu  powcrs,  tho  actual  occurrences  which  raise  the  question 
^ai.tbc,ar.«^.  Qf  i^^eir  tTcatment  by  such  powers  may  be  trusted,  also,  to 
solve  it.  If  the  rebels  should  exhibit  their  strength  by  a  blockade  of 
any  of  the  ports  of  the  nation,  or  should  keep  the  seas  with  cruisers, 
and  assert  the  right  of  search,  of  capture,  and  of  prize  condemnation, 
against  the  ships  or  cargoes  of  another  nation,  the  power  thus  affected 
mil  determine  for  itself  how  it  will  treat  this  new  disturber  of  its  peace- 
ful rights  and  interests.  It  has  no  antecedent  obligations  of  friendship, 
of  treaty,  or  of  recognition,  even,  which  compel  it  to  acquiesce,  under 
the  law  of  nations,  in  the  legitimacy  of  this  violence.  It  may  pierce  by 
force  the  rebel  blockade  which  impedes  its  commerce,  resiet  and  resent 
the  search  and  capture  which  threaten  its  maritime  property,  and  reject 
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the  asserted  prize  jurisdiction  as  working  no  change  of  title.  And  it 
may  do  all  this,  without,  in  the  least,  taking  part  in  the  hostilities  of 
the  government  against  the  rebels  or  espousing  its  cause,  but  simply  in 
maintenance  of  its  own  rights  and  interests. 

Undoubtedly,  it  is  competent  for  other  nations  upon  whose  notice  the 
hostilities  of  rebellion,  revolution,  or  revolt  may  obtrude  themselves,  to 
yield  such  assent  and  submission  to  their  exercise,  to  the  disturbance 
of  their  own  rights  and  to  the  disparagement  of  their  own  interests,  as, 
under  sentiments  of  justice,  fair  play,  or  humanity,  they  may  find  an 
adequate  motive  for. 

This  course  tends  to,  and  naturally  results  in,  a  tacit  toleration  of 
this  violence  as  in  the  nature  of  belligerent  i)ower,  because    ^  ^ 
it  is  practiced  in  that  sense  and  under  that  justification  by  jf.fJh.^f"^'**'"''^' 
those  who  exert  it.    Placed,  then,  between  the  contending  '"r^^^tn^^Vo^nnuj 
parties  in  the  attitude  of  obligatory  submission  to  the  bel-  p^^Zp^  wCh"  "^ 
ligerent  right  of  the  sovereign,  and  of  voluntary  tolerance  I^^rM  il^uVmii/J 
of  the  belligerent  practices  of  the  rebels,  other  nations  fall  i»'^o^T^£!ro\  m. 
gradually  into  an  equality  and  impartiality  in  dealing  with  ''•^"""^ 
the  rightful  belligerent  power  and  the  de  facto  belligerent  force,  which 
assimilates  itself  to  the  status  which,  between  two  rightful  belligerent 
powers,  is  called,  in  the  law  of  nations,  neutrality. 

This  principle  of  public  law,  which  we  here  insist  upon,  that  is  to  say, 
the  right  of  a  sovereign  engaged  in  the  suppression  of  rebel-  jhi.  mnripw  r^ 
lion,  to  superadd  belligerent  powers  to  its  resources  of  Sl^'^suprel!^ 
peaceful  authority  in  dealing  with  the  hostilities  urged  ^^""^ 
against  it,  and  to  expect  from  other  nations  an  acceptance  of  the  situa- 
tion, as  toward  the  sovereign  so  engaged,  with  the  same  consequences 
to  themselves  as  if  the  same  belligerent  powers  were  put  forth  in  sol- 
emn war,  had  been  definitely  held  by  the  Supreme  Court  of  the  United 
States  in  a  celebrated  judgment  pronounced  by  Chief  Justice  Marshall 
in  the  case  of  Eose  v.  Himely,  in  the  year  1808.  The  case  arose  upon 
the  exercise  of  belligerent  powers  by  France  in  attempting  to  reduce 
the  revolt  of  the  island  of  San  Domingo,  and  is  reported  in  4  Cranch, 
(Sup.  Ct.  Rep.,  p.  241.)  It  was  only  necessary,  therefore,  for  the  infe- 
rior courts  of  the  United  States,  and  for  the  Supreme  Court  on  final 
appeal,  in  establishing  this  principle  of  public  law  in  its  operation  upon 
other  nations,  when  the  United  States  were  exercising  belligerent 
powers  in  suppression  of  their  domestic  rebellion,  to  follow  the  reason 
and  authority  which  had  been  accepted,  as  a  rule  of  the  law  of  nations., 
in  this  early  case.  We  refer  to  the  judgment  in  the  "prize  causes,'' 
reported  in  2  Black's  Sup.  Ct.  Rep.,  p.  635. 

III.  The  only  notable  instances,  before  the  rebellion  in  the  United 
States,  perhaps  the  only  instances,  in  which  friendly  nations  Pr^vioua  m,i«ncT. 
have  bet*n  placed  by  this  obligatory  recognition  of  belliger-  '"p***"' 
ent  rights  in  the  sovereign,  and  voluntary  tolerance  of  belligerent 
l>owers  in  rebels,  in  an  attitude  assimilated  to  neutrality,  have  been 
where  the  conflict  was  of  subject  states  seeking  to  recover  their  free- 
dom, or  between  revolted  colonies  and  the  mother  country,  where  in- 
dependence in  position,  in  boundaries,  in  interests,  in  population,  and 
in  destiny,  already  existing,  in  fact  the  only  tie  which  remained  to  be 
severed  was  that  of  political  sovereignty,  and  the  severance  of  that  tie 
was  the  only  motive,  object,  operation,  and  expected  result  of  the  re- 
volt. In  such  cases,  the  tendency  on  the  part  of  other  nations  to  adopt 
a  practical  neutrality  is  greatly  prompted  and  facilitated  by  the  polit- 
ical nature  of  the  conflict,  and  the  further  consideration  that  the  inter- 
vening seas,  the  common  possession  of  all  nations,  are,  necessarily, 
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iocluded  in  the  tiieater  of  tiie  war,  and  mast  l)6coiDe,  more  or  less,  the 
theater  of  actual  hostilities.  From  such  conflicts,  every  feature  of  do- 
mestic or  intestine  rebellion  is  necessarily  absent.  They  are  as  dissim- 
ilar as  are  the  throes  of  natural  birth  from  the  violeuce  and  horrors  of 
mutilation.  This  difference  asserts  itself,  at  once,  to  the  public  judg- 
ment of  other  nations,  and,  scarcely  later,  to  the  contending  parties, 
and  thus,  by  the  progress  of  the  conflict,  a  habit  of  practical  neutrality 
is  easily  established.  But  this  habit  imports  nothing  inconsistent  with 
BeiiMrrreni powers  thc  priuciples  we  havo  iusistcd  upon.  The  allowance  by 
^«n  o' H,M :  ?S7hr  othcr  uatious  of  belligerent  methods  to  the  sovereign,  is 
reb..i,o(,ui!cr.iKe.  oWigatory,  systematic,  and  as  his  right.  The  allowance  of 
them  to  the  rebels  is  voluntary,  pro  re  natd  always,  an<l  of  sutt'erance. 

IV.  In  the  first  moments  of  the  conflict,  and  when  its  confinement^ 
as  a  domestic  rebellion,  within  the  territory  of  the  United 
rivC'uHhS  o^'lhe  States,  was  successfully  engaging  the  attention  and  the 
Br7t'I?nwM'/n?n7.*'r^  udval  strcugth  of  thc  Government,  Great  Britain  inter- 
vened, and  assumed,  by  an  act  of  sovereignty,  exercised  by 
the  royal  prerogative  of  the  Crown  as  the  representative  of  the  nation 
in  its  foreign  relations,  to  exalt  the  rebel  hostilities  to  the  same  level 
with  the  belligerent  rights  of  the  United  States  in  their  suppression, 
and  to  place  itself  in  the  same  attitude  in  reference  to  the  conflict,  as  if 
it  were  a  public  war  waged  by  two  nations  in  their  sovereign  right, 
towards  whom,  under  the  law  of  nations,  Great  Britain  was  under 
equal  obligations,  independent  of  any  choice,  to  respect  their  belligerent 
operations  and  maintain  neutrality. 

The  circumstances  under  which  this  celebrated  proclamation  of  the 
TheijBeeu'.pro.-  Quccu  of  Grcat  Britain,  of  the  judgment  of  that  nation 
lamauon.  upon,  aud  Its  purposcs  toward,  the  conflict  pending  within 

the  territory  of  the  United  States  between  that  Government  and  the 
rebels  against  its  authority,  was  made,  are  set  forth  in  Part  II  of  the 
Case  of  the  United  States,  pp.  43-C5,  and  in  Part  11  of  the  Case  of  Her 
Majesty's  government,  pp.  4-9.  Our  present  purpose  in  referring  to  it 
is,  merely,  as  being  the  first  step  taken  by  Great  Britain  in  its  relations 
to  the  conflict  in  the  United  States,  which,  as  they  showed  themselves* 
throughout  its  course,  and  have  formed  the  subject  of  diplomatic  cor- 
respondence between  the  two  governments,  and,  finally,  of  the  first 
eleven  articles  of  the  treaty  of  Washington,  have  given  rise  to  the 
oontentions  between  Great  Britain  and  the  United  States  which  are 
submitted  to  this  tribunal.  It  is  only  in  its  bearings  upon  these  issues 
fhat  we  now  comment  upon  its  character  and  consequences,  interpreted 
by  the  law  of  nations,  as  exhibited  in  the  actual  events  that  fol- 
lowed it. 

(a.)  This  proclamation,  issued  in  London  on  the  13th  of  May,  1861^ 
wwvoiunury.nd  ^as  purcly  voluutary,  and  anticipated  the  occurrence  of  any 
Mtkipttiory.  practical  occasion  for  dealing  with  any  actual  rebel  hostili- 

ties, which  had  invaded,  or  threatened  to  invade,  the  peace  or  dignity 
of  Great  Britain,  or  the  security  of  the  maritime  or  other  property  or 
rights  of  its  subjects. 

(b»)  It  was  not  required,  in  the  least,  in  reference  to  the  relations  of 

w««nntr.iirdfor  Grcat  Brltalu  to  the  United  States.    They  were  fixed  by 

{"wcl-'rrhi'IwrgoT^  intercourse,  by  friendship,  and  by  treaties,  in  all  general  as- 

•ruuKDi..  pects,  and  by  the  principles  of  the  law  of  nations,  applicable 

to  the  new  situation,  which  we  have  already  insisted  upon. 

(e.)  It  had  no  justification  in  the  public  acts  by  which  nations  an- 
H.d  DO  ju.t.cc.  nounce  to  their  i)eopIe  and  to  the  world  their  sovereign 
puri)ose  to  take  part  in,  or  to  hold  aloof  from,  a  public  war 


tivn. 
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waged  between  sovereigu  powers,  and  thus  enable  their  subjects  to  con- 
form their  conduct  to  the  purpose,  thus  proclaimed,  of  their  government. 
The  existence  of  a  civil  war  within  the  territory  of  a  nation,  certainly 
does  not  call  for  a  proclamation  from  other  powers  that  they  do  not 
espouse  the  cause  of  either  party  to  this  domestic  strife. 

{d.)  The  intervention  of  tliis  public  act  of  Great  Britain  produced 
certain  important  changes  in  the  moral  and  in  the  legal  ^nj  ch.n««i  the 
relations  in  which  its  subjects,  its  commerce,  its  wealth,  ail  ["^J^n  GiliiT BntiTD 
its  manifold  resources,  if  aroused  to  active  interference  in  •"*"»'«' i'»«'««"'«i^' 
aid  of  the  rebellion,  would  stand,  in  the  public  opinion  of  the  world,  in 
the  municipal  jurisprudence  of  the  realm,  and  in  the  doctrines  of  the 
law  of  nations. 

So  long  as  the  rebellion  in  the  United  States  remained  unaccredited 
with  belligerent  rights,  all  maritime  warfare  in  its  name 
would  have  borne  the  legjil  character  of  piratical  violence  nn'^' T^rS  \m 

•  11  -w-M  111  1  •!•*■*%  1  war  on  t  lie  lush  sen  n. 

and  robbery.  It  would  have  been  justiciable  as  such  every- 
where, and  punishable  according  to  the  jurisdiction  to  which  it  was 
made  amenable.  "  With  professed  pirates  there  is  no  state  of  peace. 
They  are  the  enemies  of  every  country,  and  at  all  times  5  and,  therefore, 
are  universally  subject  to  the  extreme  rights  of  war."  (Ld.  Stowell,  in 
case  of  the  he  Louis,  3  Dods.  Adm.  Kep.,  244,  246.)  "As  every  man, 
by  the  usage  of  our  European  nations,  is  justiciable  in  the  place  where 
the  crime  is  committed,  so  are  pirates,  being  reputed  out  of  the  protec- 
tion of  all  laws  and  privileges,  to  be  tried  in  what  parts  soever  they  are 
taken."  "  They  are  outlawed,  as  I  may  say,  by  the  laws  of  all  nations, 
that  is,  out  of  the  protection  of  all  princes  and  of  all  laws  whatsoever. 
Everybody  is  commissioned,  and  is  to  be  armed  against  them,  as  against 
rebels  and  traitors,  to  subdue  and  to  root  them  out."  "  That  which  is 
called  robbing  upon  the  highway,  the  same  being  done  upon  the  water  is 
piracy."  "  When  this  is  done  upon  the  sea,  without  a  lawful  commission 
of  war  or  reprisals,  it  is  downright  piracy."  (Sir  Lionel  Jenkins,  as 
cited  in  1  Phill.  Int.  Law,  §§  356, 358.)  The  interposition  of  the  Queen's 
proclamation  relieved  from  the  terrible  proscription,  pursuit,  and  pun- 
ishment thus  denounced,  all  who  should  take  the  seas  in  aid  of  the 
rebellion  against  the  United  States,  and  exposed  them,  at  the  worst,  to 
the  municipal  penalties  of  the  foreign-enlistment  act,  or  the  fate  of 
prisoners  of  war. 

So,  too,  all  commercial  contracts,  including  the  raising  of  money  by 
loan,  the  building  or  fitting  of  vessels,  the  sale  of  arms  or 

...  ,,  ,.*-^.  •irt*  A.*  1  Ita     effect      aitoa 

munitions  or  other  supplies  in  aid  of  insurrection  or  domes-  commercial  con- 
tic  rebellion  in  a  foreign  state,  are  absolutely  condemned  as  ''^"" 
immoral  in  the  law  of  England,  and  are  proscribed  by  the  courts  of 
justice.  (3  PLill.  Int.  Law,  §  151 ;  Forsyth  Cons.  Law,  pp.  236-7.)  The 
eflfect  of  the  Queen's  proclamation  was  to  relieve  all  such  contracts  in 
aid  of  the  resources  of  the  rebellion  from  this  proscription  for  immo- 
rality, which,  otherwise,  the  law  of  England  applied  to  them. 

V.  This  public  act  of  the  government  of  Great  Britain,  of  such  pro- 
found import  in  its  bearing  upon  the  conflict  which  the  uw««  followed  by 
United  States  were  addressing  themselves  to,  opened  to  the  uolT,;'inf"ih; 
minds  of  the  British  people  entirely  new  relations,  moral,  '°-"^«^"^»- 
political,  and  legal,  with  the  pending  hostilities,  and  was  followed  by  an 
active,  constant,  and  systematic  contribution  from  their  inexhaustible 
financial  and  commercial  resources,  in  sup[)ly  of  the  deficiencies  of  the 
rebels,  and  in  reduction  of  the  disparity  of  strength  between  them  and 
their  Govenimeiit.  The  methods  and  the  results,  in  their  nature  and 
magnitude,  of  this  participation  of  the  people  of  Great  Britain  in  the 
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domestic  conflict  which  raged  in  the  United  States,  are  presented  to 
the  notice  of  the  tribunal  in  the  Case  of  the  United  States,  are  attempted 
to  be  qualified  or  justified  in  the  Case  and  Counter  Case  of  Her  Britannic 
Majesty,  and  are  displayed  in  the  volumes  of  evidence  submitted  in 
support  of  the  opposite  contentions  of  the  parties  before  the  arbitrators. 
They  were  the  subjects  of  contemporaneous  correspondence  between  the 
two  governments,  in  detail,  at  every  stage  of  their  occurrence,  and, 
since  the  suppression  of  the  rebellion,  the  adverse  views  of  the  govern- 
ments concerning  them,  by  the  fortunate  result  of  a  long,  a  difficult, 
and  an  honorable  and  amicable  course  of  negotiation,  have  been  put  in 
the  way  to  a  final  settlement  by  the  judgment  and  award  of  this  tribu- 
nal. It  only  remains  for  us,  under  this  division  of  the  argument,  to 
direct  the  attention  of  the  arbitrators  to  the  situation  in  which  the  gov- 
ernments of  Great  Britain  and  the  United  States  stood  toward  each 
other,  and  to  the  subjects  of  diflPerence  between  them,  at  the  close  of  the 
domestic  hostilities  in  connection  with  which  they  had  arisen,  and  to 
tbe  disposition  of  those  differences  sought  to  be  accomplished  by  the 
treaty  of  Washington  and  the  friendly  deliberations  of  the  arbitrators. 

VI.  The  United  States,  notwithstanding  the  incompetency  of  the  re- 
_  sources  of  the  rebellion  in  these  regards,  and  the  adequate 

Thr  United  SutiM  ,  r    xi         r^  j_     •  • 

w^**  *"""  '"■  PO^'^r  *o^  success  of  the  Government  m  suppressing  any 
such  ettbrts,  suffered  during  the  conflict,  in  a  very  great  de- 
gree, the  injuries  which  can  only  be  inflicted  by  hostile  commerce  and 
maritime  warfare.  In  the  three  forms  which  make  up  the  struggles  of 
maritime  war,  foreign  tnide  in  contraband,  violation  of  blockade,  and 
prize  capture,  the  United  States  were  seriously  vexed  throughout  their 
conflict,  although  they  were  engaged  with  an  adversary  which  had  no 
commerce,  could  build,  equip,  arm,  or  man  no  ships,  kept  open  no  ports, 
could  furnish  no  convoy,  offer  or  meet  no  naval  battle,  bring  no  prize 
infra prwsidia  or  under  judicial  condemnation.  By  these  maritime  hos- 
tilities, their  immense  naval  force  was  kept  constantly  occupied  for  four 
years,  and  their  commercial  marine  was  plundered,  burnt,  and  driven 
from  the  seas.  Their  carrying  trade  in  the  commerce  of  other  nations 
was  swept  away  from  them,  and,  in  their  own  commerce,  placed  at  a 
disadvantage  in  rates  of  insurance  and  freight.  In  a  word,  without  a 
maritime  enemy  or  a  naval  war,  the  United  States  suffered  the  stress, 
tlie  injuries,  and  the  losses  which  only  naval  belligerency  could  inflict. 

VII.  In  looking  for  the  agencies  and  operations  which  had  wrought 
whirh  n.*,.iird  thcsc  disast^rs,  the  public  history  of  the  hostilities,  and  not 

!,n  or^JJai.S'^u  ^^^^  *^®  definite  and  comprehensive  proofs  laid  before  this 
Hnti.h  jurisdiction,  tribuual,  cxliibit  them  as  worked  out  by  schemes  and  en- 
terprises of  British  origin,  maintained  by  British  resources,  and  placed 
at  the  service  of  the  rebellion,  under  whatever  motive  of  cupidity,  of 
sympathy  with  that  cause,  or  of  enmity  to  the  United  States.  Systems 
of  British  contraband  trade,  and  organized  merchant  fleets  for  the 
breach  of  the  blockade  established  by  the  United  States;  the  British  pos- 
sessions, neighboring  to  the  theat^Y  of  the  domestic  war,  made  depots  of 
hostile  trade  and  covers  for  naval  war — 

"  ncc<»niniodji  fraud! 
Armorumqiie  dolis ; " 

ships  of  war,  British-built,  armed  and  supplied,  swift  and  vigilant  for  the 
destruction  of  peaceful  commerce,  swift  and  vigilant  in  elusion  of  armed 
pursuit — these  were  the  agencies  and  operations  which  the  rebel  hostili- 
ties wrought  into  the  service  of  their  maritime  war,  and  these  the  au- 
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thors  of  the  wide-reaching  disasters  which  the  maritime  property  of  the 
United  States  was  subjected  to. 

VIII.  A  further  examiuatiou  shows,  upon  definite  and  unequivocal 
evidence,  that  these  powerful  and  effective  contributions  of 

British  aid  to  the  pressing  occasions  of  the  rebel  war,  did  .«^,»y«tein«tir,nn.< 
not  spring  from  the  spontaneous  and  casual,  disconnected, 
and  fluctuating  motives  or  impulses  of  mercantile  adventure  or  cupidity, 
nor  were  their  immense  and  prolonged  operations  sustained  and  carried 
forward  by  any  such  vague  and  irresponsible  agencies.  They  were  in- 
duced, stimulated,  and  directed  by  official  and  authentic  efforts,  in  the 
name  and  by  the  authority  of  the  rebel  administration,  represented  by 
established  agencies  and  permanent  agents  within  the  territory  of  Great 
Britain.  It  was  an  occupation  of  that  territory,  and  an  application  of 
the  manifold  means  which  the  boundless  resources  of  its  people  supplied, 
by  agents  of  the  different  departments  of  the  rebel  administration,  there 
to  conduct  the  preparations  of  its  hostilities  against  the  United  States 
for  which  its  original  internal  resources  did  not  furnish  the  means,  and 
which  the  belligerent  power  of  the  United  States  could  prevent  from 
being  introduced  or  carried  on  within  it.  It  was  this  system  which  is 
justly  described,  in  the  Case  of  the  United  States,  and. exhibited  in  the 
proofs,  as  equivalent,  within  the  sphere  of  its  operations,  to  using  Great 
Britaiii  as  "  the  arsenal,  the  navy-yard,  and  the  treasury  of  the  insur- 
gent confederates." 

IX.  If  the  actual  method  and  agencies  of  these  disasters  were  thus 
manifest,  the  magnitude  and  permanence  of  the  injuries  ,„,„^^r^h^,, 
suffered  from  them  by  the  United  States  are,  also,  indispu-  i»T,TiSi\ctJolth^ 
table.  These  injuries  were  specific^  in  the  shape  of  private  ^•"^*'**^'*'** 
losses  and  public  expenditures,  capable  of  somewhat  accurate  ascertain- 
ment and  computation.  They  were  also  getieralj  (1,)  in  the  burdens 
upon  the  commerce  of  the  United  States  produced  by  this  naval  warfare, 
and  of  which  the  enhanced  premiums  of  insurance  furnish  some  measure^ 
and  (2,)  in  the  reduction  of  the  mercantile  marine  of  the  United  States, 
and  the  tansfer  of  its  trade  to  the  British  flag,  which  the  public  records 

of  its  tonnage  will  disclose.  Besides  injuries  in  these  forms,  the  influ- 
ence of  these  maritime  hostilities  upon  the  conduct,  severity,  length,  and 
burdens  of  the  war  forced  upon  the  Government  of  the  United  States, 
in  maintenance  of  its  authority  and  in  suppression  of  the  rebellion,  con- 
stitute another  head  of  injuries  suffered  by  the  United  States  from  the 
prosecution  of  these  maritime  hostilities.  In  the  aggregate,  then,  these 
injuries  make  up  the  body  of  the  grievance  which  the  United  States  have 
suffered  from  the  incorporation  into  the  rebel  strength  and  war  of  the 
aforesaid  agencies  and  operations,  contributed  thereto  from  the  in- 
terests, the  sympathies,  and  the  resources  of  the  people  of  Great 
Britain. 

X.  Upon  a  survey  of  the  whole  field  of  tlie  international  relations 
which  had  been  maintained  toward  it  by  other  friendly 

powers  during  the  severe  trials  through  which  it  had  passed,  iJuumSui  T'Z 
the  Government  of  the  United  States  found  no  occasion  to  oc-  ""'*'"*  *''*"^ 
cupy  itself  with  any  grievance  or  to  lament  any  disasters  which  it  had 
suffered  from  foreign  aid  to  the  strength  and  persistence  of  the  rebel- 
lion from  any  other  source  than  from  the  action  and  agency  of  the 
people  of  Great  Britain.  If  other  great  powers  had  followed,  at  greater 
or  less  intervals,  the  precedent  of  the  governmental  act  of  Great 
Britain  in  its  proclamation,  and  issued  formal  declarations  in  the  same 
sense,  these  governments  had,  essentially,  kept  the  action  of  their  sub- 
jects within  the  obligations  of  abstinence  from  the  contest  in  obedience 
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to  tbe  requirements  of  the  law  of  nations.  The  United  States,  there- 
fore, had  no  duty  to  themselves  and  their  citizens,  and  none  to  their 
position  among  the  nations  of  the  world,  and  in  maintenance  of  justice 
and  friendship  in  the  future,  which  called  upon  them  to  assert  any  rights 
or  redress  any  wrongs  growing  out  of  the  conduct  toward  them  of  any 
other  power  than  Great  Britain. 
XI.  The  course  of  the  public  correspondence  between  the  govern- 

Th,^Tformthr,ub  "^^"^  of  Grcat  BHtaiu  and  the  United  States,  whether  con- 
lert  of  ThiT  nrb.'tra-  tcmporaneous  with  or  subsequent  to  the  events  to  which  it 
related,  disclosed  so  wide  a  difference  in  the  estimates  which 
the  two  governments  placed  upon  the  rights  and  duties  of  satisfaction 
and  indemnity  for  the  injuries  the  United  States  had  suffered,  and  for 
which  they  were  demanding  redress  from  Great  Britain,  as  to  produce  a 
situation  of  the  greatest  gravity  and  difficulty.  Although  it  may  be  con- 
tidently  hoped  that  the  more  general  acceptance  of  the  obligations  of 
justice  between  nations  has  made  it  more  and  more  difficult  for  two  such 
governments  to  find  themselves  in  the  necessity  of  appealing  to  the 
resort  by  which,  as  Vattel  expresses  it,  "a  nation  prosecutes  its  right 
l>y  force,''  yet  unappeased  complaints  of  the  magnitude  and  severity  of 
those  preferred  by  the  United  States  against  Great  Britain  do  not  easily 
pass  into  oblivion  without  some  form  of  adjudication.  Whether  or  not 
the  resources  of  international  justice  shall  ever  furnish  to  nations  a 
compulsory  tribunal  of  reason  that  will  supersede  what  Lord  Bacon 
calls  "the  highest  trials  of  right,  when  princes  and  states  that  acknowl- 
edge lio  superior  upon  earth  shall  put  themselves  upon  the  justice  of 
God  for  the  deciding  of  their  controversies  by  such  success  as  it  shall 
please  Him  to  give  on  either  side,"  it  has  proved  to  be  within  the  com- 
pass of  the  public  reason  and  justice  of  the  two  powerful,  enlightened, 
and  kindred  nations,  parties  to  this  great  controversy,  to  subtract  it 
from  the  adjudication  of  "war,  the  terrible  litigation  of  states.''  By 
amicable  negotiations  which  have  produced  the  treaty  of  Washington, 
the  high  contracting  parties  have  reduced  their  differences  to  a  formal 
and  definite  expression  and  description  of  the  claims  for  satisfaction  and 
indemnity  by  Great  Britain  which  the  United  States  insist  upon,  and 
that  nation  contests,  and  have  submitted  to  the  award  of  thi  ^  august 
tribunal  the  final  determination  of  the  same. 
The  Case  of  the  United  States  sets  forth  the  text  of  those  articles  of 

The  proT,,,on.  of  tlic  trcaty  of  Washington  which  provide  for  the  constitu- 
mio'i'^'p^cimBThe  tlou  of  thc  tribuual  of  arbitration,  and  ascertain  and  state 
4rb.irat.oD.  ^jj^  subject-matter  for  its  jurisdiction,  the  measure  of  its 

powers,  and  the  form  and  effect  of  its  authorized  award.  In  the  full 
light  of  the  negotiations  which  led  to  and  attended  this  consummation, 
and  which  are  laid  before  the  tribunal,  in  the  Cases  and  proofs  of  the 
contending  parties,  the  arbitrators  will  find  no  difficulty  in  affixing  to 
the  terms  of  the  treaty  their  true  and  certain  meaning. 

We  desire,  by  a  feW  observations,  to  attract  the  attention  of  the 
arbitrators  to  some  principal  features  of  these  provisions  of  the  treaty. 
I.  The  situation  giving  occasion  to  and  intended  to  be  met  by  these 

Description  of  the  provislous  of  tfao  trcaty  is  describeJi  as  "  differences  that 
cuim,.  \vdve  arisen  between  the  Government  of  the  United  States 

and  the  government  of  Her  Britannic  Majesty,  and  still  exist,  growing 
out  of  the  acts  committed  by  the  several  vessels  which  have  given  rise 
to  the  claims  generically  known  as  the  ^Alabama  claims.'  "  The  only 
other  recital  bearing  upon  this  subject,  before  the  operative  provisions 
of  the  treaty  for  the  disposition  of  these  differences,  is  to  the  effect  that 
^' Her  Britannic  Majesty  has  authorized  her  high  commissioners  and 
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plenipotentiaries  to  express  in  a  friendly  spirit  the  regret  felt  by  Her 
Majesty's  government  for  the  escape,  under  whatever  circamstances,  of 
tbe  Alabama  and  other  vessels  from  British  ports,  and. for  the  depreda- 
tions committed  by  these  vessels.'' 

Ujwn  these  premises  thus  recited,  and  ''  in  order  to  remove  and  adjust 
all  complaints  and  claims  on  the  part  of  the  United  States,  and  to  pro- 
vide for  the  speedy  settlement  of  such  claims,"  tbe  operative  arrange- 
ment to  that  end  proceeds  in  the  definite  statement  that  "  the  high 
contracting  parties  agree  that  all  the  said  claims  growing  out  of  acts 
committed  by  the  aforesaid  vessels  and  generically  known  as  the  'Ala- 
bama claims,'  shall  be  referred  to  a  tribunal  of  arbitration,"  which  this 
article  of  the  treaty  then  proceeds  to  constitute. 

II.  The  sixth  article  of  the  treaty  imposes  certain  rules  or  prin- 
ciples, as  the  law,  accepted  by  the  concurrence  of  the  ti.p  r«ie,  or  th. 
high  contracting  parties,  according  to  which  tbe  actual  *"*'^'^- 
matters  in  difference  between  them  are  to  be  adjudicated  by  the  tribu- 
nal ;  and,  accordingly,  it  is  provided  that,  **  in  deciding  the  matters 
submitted  to  the  arbitrators,  they  shall  be  governed  by  the  following 
three  rules,  which  are  agreed  upon  by  the  high  contracting  parties  as 
rules  to  be  taken  as  applicable  to  the  case,  and  by  such  principles  of 
international  law,  not  inconsistent  therewith,  as  the  arbitrators  shall 
determine  to  have  been  applicable  to  the  case."  The  article  then  pro- 
ceeds to  give  the  text  of  the  rules,  which  it  is  not  necessary  here  to 
repeat. 

The  only  further  instruction  in  regard  to  the  disposition  of  the  mat- 
ters submitted  to  arbitration,  under  the  rules  prescribed  for  xi.e  prov..i«n.  of 
their  determination,  is  to  be  found  in  the  seventh  article  of  Ari..u.vii. 
the  treaty,  in  its  provision  that  "  the  said  tribunal  shall  first  determine 
as  to  each  vessel  separately  whether  Great  Britain  has,  by  any  act  or 
omission,  failed  to  fulfill  any  of  tbe  duties  set  forth  in  the  foregoing 
three  rnles,  or  recognized  by  tbe  principles  of  international  law  not  in- 
consistent with  such  rules,  and  shall  certify  such  fact  as  to  each  of  the 
said  vessels." 

Upon  this  principal  determination  by  the  tribunal,  it  is  also  provided, 
in  Article  VII,  that,  "in  case  the  tribunal  find  that.Great  Britain  has 
failed  to  fulfill  any  duty  or  duties  as  aforesaid,  it  may,  if  it  think  proj)er, 
proceed  to  award  a  sum  in  gross  to  be  paid  by  Great  Britain  to  the 
United  States  for  all  the  claims  referred  to  it,"  and,  in  the  tenth  article, 
that,  "  in  case  the  tribunal  finds  that  Great  Britain  has  failed  to  fulfill 
any  duty  or  duties  as  aforesaid,  and  does  not  award  a  sum  in  gross,  the 
high  contracting  parties  agiee  that  a  board  of  assessors  shall  be  ap- 
pointed to  ascertain  and  determine  what  claims  are  valid,  and  what 
amount  or  amounts  shall  be  paid  by  Great  Britain  to  the  United  States 
on  account  of  the  liability  arising  from  such  failure  as  to  each  vessel, 
according  to  the  extent  of  such  liability  as  decided  by  the  arbitrators." 

The  effect  of  the  award  that  shall  be  made  bv  the  arbitrators  under 
the  authority  conferred  upon  them  by  the  treaty,  is  given  p^-^j^f.^.^,^ 
by  tbe  ninth  article,  ^hich  provides  that  "  the  high  con- 
tracting parties  engage  to  consider  the  result  of  the  proceedings  of  the 
tribunal  of  arbitration  and  of  the  board  of  assessors,  should  such  board 
be  appointed,  as  a  fhll,  perfect,  and  final  settlement  of  all  the  claims 
hereinbefore  referred  to ;  and  further  engage  that  every  such  claim, 
whether  the  same  may  or  may  not  have  been  presented  to  the  notice  of, 
made,  preferred,  or  laid  before  the  tribunal  or  board,  shall,  from  and 
after  the  conclusion  of  the  proceedings  of  the  tribunal  or  board,  be  con- 
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sidered  aud  treated  as  fiDally  settled,  barred,  and  heiicefortli  inadmissi- 
ble." 
From  these  arrangements  of  the  treaty,  it  is  apparent : 
(1.)  That  the  high  contractingparties  have  found,  (in  thepublicactof  the 
Themeamin-ofin  govemment  of  Great  Britain,  expressing  the  regret  of  that 
.tmnitycuimeii.  govemment  for  certain  occurrences  in  the  past,  and  in  the 
joint  public  act  of  the  two  governments,  by  which  they  agree  to  observe, 
"  as  between  themselves  in  future,"  the  rules  established  as  the  law 
of  this  arbitration,  *^and  to  bring  them  to  the  knowledge  ot*  other 
maritime  powers,  aud  to  invite  them  to  accede  to  them,")  the  means  of  re- 
ducing the  measure  of  the  complaint  and  demand  for  indemnity,  insisted 
upon  by  the  United  States,  and  contested  by  Great  Britain,  before  this  tri- 
bunal, to  all  the  claims  of  the  United  States  *' growing  out  of  acts  com- 
mitted by''  the  described  "vessels  and  generically  known  as  the  'Ala- 
bama claims.'" 

(2.)  That  these  claims  are  all  preferred  by  the  United  States  as  a  na- 

71.^  H«inw  pre.  tlou  agalust  Grcat  Britain  as  a  nation,  and  are  to  be  so  com- 

Krrtdare.mtio..ai.    pQ^^^j  j^uQ  paid,  whcthcr  awardcd  as  "a  sum  in   gross," 

under  the  seventh  article  of  the  treaty,  or  awarded  for  assessment  of 
amounts,  under  the  tenth  article. 
(3.)  That  the  authority  of  the  tribunal  is  absolute  and  final  between 

Thr  .uthority  of  thc  two  natlous,  and  comprehensive  of  all  the  claims  falling 
forth^.""5l?r^'";il.!  within  the  terms  of  the  submission,  "  whether  the  same  may 
t.o.u  QY  may  not  have  been  presented  to  the  notice  of,  made,  pre- 

ferred, or  laid  before  tbe  tribunal  or  board  of  assessors." 

(4.)  That  by  force  of  this  treaty,  and  the  execution  of  the  jurisdic- 

its  .ward  will  be  tiou  it  coufcrs  upon  this  tribunal  of  arbitration,  the  coutro- 
'  ^*'  versy  between  the  two  nations,  arising  upon  the  conduct  of 

Great  Britain  during  the  late  rebellion  in  the  United  States,  will  find 
its  final  solution  in  the  award  of  the  arbitrators,  and  will  be  forever 
removed  as  an  occasion  of  estrangement  or  disturbance  of  peace. 


III.-GENERAL  DISCUSSION  OF  QUESTIONS  OF  LAW. 


We  arrive,  now,  in  sequence  of  the  foregoing  exposition  of  the  origin, 
history,  and  nature  of  the  pending  controversy  between  the  United 
States  and  Great  Britain,  to  statement  of  the  reclamations  of  the  Amer- 
ican Government  against  the  British,  comprised  in  the  Treaty  of  Wash- 
ington, and  explanation  of  the  grounds  of  public  law  on  which  those 
reclamations  are  founded,  and  in  view  of  which  the  United  States  ask 
the  judgment  of  this  High  Tribunal. 

The  principle  of  these  reclamations  is  fully  set  forth  in  the  Case  and 
Counter  Case  submitted  by  the  United  States. 

But  a  summary  restatement  thereof  is  necessary  here  in  order  to  give 
completeness  to  the  present  Argument,  so  that  it  shall  constitute  a  con- 
nected and  logical  rhumS  of  the  whole  controversy  between  the  two 
Governments. 

I.  The  United  States  maintain,  as  matter  of  fact,  that  the  British 
Government  was  guilty  of  want  of  due  diligence,  that  is,  of 
culpable  neghgeuce,  m  permitting,  or  m  not  preventing,  the  vm^^A  stM^.  in  r*.- 

*^,  ..       ®      **       .         '  .'  .        ®'  •  X'  ^    J  J.        sard  to  the  failure  of 

construction,  equipment,  manning,  or  arming,  oi  confederate  crmi  p.ritam  to 
men-of-war  or  cruisers,  in  the  i)orts  of  Great  Britain  or  of  """'^'"  neutrality. 
the  British  colonies ;  that  such  acts  of  commission  or  omission,  on  the 
l)art  of  the  British  Government,  constituted  violation  of  the  interna- 
tional obligations  of  Great  Britain  toward  the  United  States,  whether 
she  be  regarded  in  the  light  of  the  treaty  friend  of  the  United  States, 
while  the  latter  were  engaged  in  the  suppression  of  domestic  rebellion, 
or  whether  in  the  light  of  a  neutral  in  relation  to  two  belligerents ;  that 
such  absence  of  due  diligence  on  the  part  of  the  British  Government 
led  to  acts  of  commission  or  omission,  injurious  to  the  United  States,  on 
the  part  of  subordinates,  as  well  as  of  the  ministers  themselves ;  and 
that  thus  and  therefore  Great  Britain  became  responsible  to  the  United 
States  for  injuries  done  to  them  by  the  operation  of  such  cruisers  of  the 
Confederates.  That  is  to  say,  to  adopt  in  substance  the  language  of  the 
treaty  of  Washington,  the  United  States  maintain  as  fact — 

First,  that  the  British  Government  did  not  use  due  diligence  to  pre- 
vent the  fitting  out,  arming,  or  equipping  within  its  jurisdiction  of  every 
vessel  which  it  had  reasonable  ground  to  believe  was  intended  to 
€ruise  or  carry  on  war  against  the  United  States,  and  also  did  not  use 
like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  every 
vessel  intended  to  cruise  or  carry  on  war  as  above,  such  vessel  having 
been  specially  adapted,  in  whole  or  in  part,  within  such  jurisdiction,  to 
warlike  nse. 

Secondly,  that  the  British  Government  did  permit  or  suflfer  the  Con- 
federates to  make  use  of  its  ports  or  waters  as  the  base  of  naval  opera- 
tions against  the  United  States,  or  for  the  renewal  or  augmentation  of 
military  supplies  or  arms,  or  the  recruitment  of  men,  for  the  purpose  of 
war  against  the  United  States. 

Thirdly,  that  the  British  Government  did  not  exercise  due  diligence 
in  its  own  ports  and  waters,  and,  as  to  all  persons  within  its  jurisdic- 
tion, to  prevent  any  violation  of  its  aforesaid  obligations  and  duties  as 
respects  the  United  States. 

2c 


18  ARGUMENT    OF    THE    UNITED    STATES. 

II.  The  Uuited  States  further  maintain  that,  it  appearini?  as  fact 

that  Great  Britain  did  fail  to  fulftU  all  her  duties  as  afore- 
..uw;r"vmn'*^.J*h  said  toward  the  United  States,  (Article  VII,)  thereupon  and 

thereby,  in  virtue  of  the  Treaty  of  Washington,  and  of  the 
express  compacts  therein  contained,  Great  Britain  is  bound  by  reason 
of  her  liability. arising  from  such  failure  (Article  X)  to  pay  to  the  United 
States  a  sum, in  gross  or  on  assessment,  for  all  the  reclamations  referred 
to  this  Tribunal,  or  such  amount  or  amounts  on  account  of  said  liability 
according  to  the  extent  thereof  as  decided  by  the  Tribunal. 

III.  The  United  States  find,  on  inspection  of  the  Treaty  of  Washing- 
«.ope  of  th*  .ub   ton,  that  Great  Britain  has  submitted  to  this  Tribunal  *'  all 

nnB..on.  ^^^  gj^j^j  clalms '^ of  tfao  United  States  "growing out  of  the 

acts  "of  the  confederate  cruisers  aforesaid,  (Article  I,)  without  limita- 
tion, qualification,  or  restriction;  and  that, in  pursuance  of  such  general 
submission,  this  Tribunal  is  to  examine  and  decide,  by  the  express  com- 
pact of  the  tieaty,  "all  questions''  which  shall  be  lai(i  before  it  on  the 
part  of  the  Government  of  the  United  States,  as  well  as  that  of  Great 
Britain.    (Article  II.) 

IV.  The  United  States  further  find  as  fact  on  inspection  of  the  nego- 

tiations which  preceded  the  treaty  of  Washington,  that  the 
gXl^^'^.n'^'cuu?:  Secretary  of  State  of  the  United  States  declared  that  the 
ruohhc'cr.'trl/"  Amcricau  Government,  in  rejecting  a  previous  convention, 

"  abandons  neither  its  own  claims,  nor  those  of  its  citi- 
zens ;"^  that  the  claims  thus  referred  to  were  specifically  set  forth  in  a 
subsequent  dispatch  of  the  same  minister,  as  follows : 

The  President  is  not  yet  prepared  to  pronounce  on  the  question  of  the  indemnities 
which  he  thinks  due  by  Great  Britain  to  individual  citizens  of  the  United  States  for 
the  destruction  o£#  their  property  by  rebel  cruisers  fitted  out  in  the  ports  of  Great 
Britain. 

Nor  is  he  now  prepared  to  speak  of  the  reparation  which  he  thinks  due  by  the  British 
Government  for  the  larger  account  of  the  vast  national  injuries  it  has  inflicted  on  the 
United  States. 

Nor  does  he  attempt  now  to  measure  the  relative  effect  of  the  various  causes  of  in- 
jury, whether  by  untimely  recognition  qf  belligerency,  by  suffering  the  fitting  out  of 
rebel  cruisers,  or  by  the  supply  of  ships,  arras,  and  munitions  of  war  to  the  Confederates, 
or  otherwise,  in  whatever  manner.- 

V.  The  United  States  farther  find  as  fact  that  the  President,  in  his 
annual  message  to  Congress  immediately  preceding  the  conclusion  of  the 
Treaty  of  Washington,  and  which  indeed  constituted  the  inducement 
thereto,  spoke  as  follows : 

I  regret  to  say  that  noconclnsion  has  been  reached  for  the  adjustment  of  the  claims 
against  Great  Britain,  growing  out  of  the  course  atlopted  by  that  Government  during 
the  rebellion.  Thecabinet  of  London,  so  far  as  its  views  have  been  expressed,  does  not 
appear  to  be  willing  to  concede  that  Her  Majesty^s  Government  was  guilty  of  any  negli- 
gence, or  did  or  permitted  any  act  during  the  war  by  which  the  United  States  has  just 
cause  of  complaint.  Our  firm  and  unalterable  convictions  are  directly  the  reverse.  I 
therefore  recommend  to  Congress  to  authorize  the  appointment  of  a  commission  to  take 
proof  of  the  amounts  and  the  ownership  of  these  several  claims  on  notice  to  the  repre- 
sentative of  Her  Majesty  at  Washington,  and  that  authority  be  given  for  the  settle- 
ment of  these  claims  by  the  United  States,  so  that  the  Government  shall  have  the  own- 
ership of  the  private  claims,  as  well  as  the  responsible  control  of  all  the  demands 
against  Great  Britain.  It  cannot  be  necessary  to  add  that,  whenever  Her  Majesty's 
Government  shall  entertain  a  desire  for  a  full  and  friendly  adjustment  of  these  claims, 
the  United  States  will  enter  upon  their  consideration  with  an  earnest  desire  for  a  con- 
clusion consistent  with  the  honor  and  dignity  of  both  nations.^ 


^  Mr.  Fish  to  Mr.  Motley,  May  15,  lt?69.  Documents  annexed  to  Case  of  the  United 
States,  vol.  vi,  p.  1. 

*  Mr.  Fish  to  Mr.  Motley,  September  *25,  18(»9,  Documents  as  above,  vol.  vi,  p.  13.  (See 
the  commentary  on  these  national  or  (so  called)  indirect  damages  by  Mr.  Abbott,  in 
Lord  Clarendou^s  dispatch,  in  Appendix  to  the  British  Case,  N.  A.,  No.  1,  1870,  p.  19.) 

2  Papers  relating  to  foreign  relations  of  the  United  States,  December  5,  1870,  p.  9. 
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VI.  We,  the  counsel  of  the  United  States,  insist,  therefore,  that  such, 
n  their  magnitude,  nature,  and  scope,  are  the  claims  submitted  to  the 
Tribunal  by  the  express  tenor,  the  spirit  as  well  as  the  language,  of  the 
treaty  of  Washington,  as  particularly  set  forth  in  the  Case  and  Counter 
Case  of  the  United  States. 

To  these  reclamations  the  British  Government,  in  its  OMat'Bnla.r'  °^ 
Case  and  Counter  Case,  responds : 

First,  taking  issue  with  the  United  States  on  the  question  of  imputed 
negligence,  or  disregard,  in  other  respects,  of  the  rules  of  public  law 
laid  down  in  the  treaty  of  Washington. 

Secondly,  alleging  as  legal  theory,  that,  in  the  incidents  brought  under 
review,  the  British  Government  acted  in  conformity  with,  and  in  obedi- 
ence to,  the  provisions  of  a  certain  act  of  Parliament,  commonly  known 
as  the  foreign-enlistment  act,  and  that,  by  the  law  of  nations,  or  the 
public  law  of  Great  Britain,  the  obligations  of  the  British  government 
toward  the  United  States  are  to  be  measured  in  execution  by  that  act  of 
Parliament. 

Thirdly,  the  British  Government,  in  justification  or  extenuation  of  its 
own  imputed  delinquencies  in  the  premises,  adduces  certain  incidental 
considerations,  derived  from  the  history  and  jurisprudence  of  sundry 
foreign  governments,  including  the  Government  of  the  United  States. 

VI.  As  to  the  first  of  these  points,  the  counsel  of  the  United  States 
propose  to  exhibit  to  the  Tribunal  a  complete  and  authentic  propo^-dcour^^of 
analysis  of  the  great  body  of  pertinent  proofs  contained  in  "«'^"'*°^ 

the  documents  annexed  by  the  two  governments  to  their  respective 
Gases  and  Counter  Cases;  and  to  argue  thereon  that  such  documents  con- 
clusively establish  the  main  fact  of  the  violation  by  the  British  Govern- 
ment of  the  rules  of  duty  stipulated  by  the  treaty  of  Washington. 

VII.  As  to  the  second  and  third  of  said  points,  the  counsel  of  the 
United  States  will  in  the  sequel  submit  considerations  which,  as  they 
conceive,  conclusively  establish  the  legal  rights  of  the  United  States  in 
the  premises,  notwithstanding  such  defensive  arguments  as  are  adduced 
by  the  British  Government. 

VEIL  Preparatory  to  which,  we  submit  to  the  wisdom  of  the  Tribunal 
the  following  general  considerations  of  law  applicable  to  the  r..ner«i  con^.a.r- 
defense  set  up  by  the  British  Government.  *'"""*  °' '"'' 

1.  We  maintain,  and  undertake  to  prove,  that,  even  if  the  provisions 
of  the  foreign-enlistment  act  were  the  measure  and  limit  of    r.rp^t  Bntam  mi 
the  international  duties  of  the  British  Government  in  the  ;:,;;; "l.':;*;'*^  T^X 
premises,  still,  on  the  facts,  there  was  culpable  negligence  i;;rt7,e'iw!iil  eniVJi^ 
on  the  part  of  Great  Britain.    The  British  Government  did  "^^  "»^ 

not  do,  by  way  of  prevention,  or  repression,  or  punishment,  all  which 
that  act  permitted  and  required. 

2.  But  the  international  duties  of  Great  Britain  are  wholly  independ- 
ent of  her  own  municipal  law,  and  the  provisions  of  the  ^  ,,r.mti«nai  d.. 
above-cited  act  of  Parliament  do  not  rise  to  the  height  of  t.e^."'iSpVnrnt  or 
the  requirements,  either  of  the  law  of  nations  or  of  the  rules  '"""'*"*  '"* 

of  the  Treaty  of  Washington.  That  act  makes  no  adequate  provision, 
either  of  prevention  or  punishment ;  and  it  contains  no  provision  what- 
ever of  executive  prevention,  without  which  no  government  can  discharge 
its  international  obligations,  or  preserve  its  own  international  peace. 

3.  If,  as  a  question  of  local  administration,  that  act  was  deficient  in 
powers,  it  was  the  international  duty  of  Great  Britain,  as  a    p^f^^t,  ^^  ^.^  ,.„. 
government,  to  pass  a  new  act  conferring  on  its  minivSters     '  •  "'^ 
the  requisite  powers. 


Alt. 
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4.  In  the  domestic  institutions  of  Great  Britain,  no  constitutional  ob- 
Tiey  minht  have  staclcs  cxistcd  to  prevcHt  the  enactment  of  such  new  act  of 

bet^r.  r^iurdi^d.  Parliament ;  for,  to  affirm  the  existence  of  such  obstacles 
would  be  to  deny  to  Great  Britain  the  capacity  and  right  to  subsist  in 
the  family  of  uatious  as  a  co-equal  sovereign  8tate. 

In  fact,  Great  Britain  has  since  then,  in  view  of  political  complica- 
tions on  the  continent  of  Europe,  enacted  a  new  act  of  Parliament,  such 
as  she  ought  before  to  have  enacted,  and  that  on  the  suggestion  of  the 
United  States. 

5.  The  British  Government  throughout  argues  these  questions  as 

questions  of  neutrality.  We  deny  that  they  are  such  ;  we 
q  I'; JL  ."n. utrj.  dcuy,  as  hereinbefore  stated,  that  Great  Britain  had  right 
'^^'  to  interpose  herself  as  a  professed  neutral  between  her 

treaty  ally,  the  United  States,  and  the  rebels  of  the  United  States.  But 
we  place  ourselves,  at  present  and  in  this  relation,  on  the  premises  of 
the  defensive  argument  of  the  British  Government.  And,  standing  on 
those  technical  premises,  the  counsel  of  the  United  States  maintain  that 
the  neutrality  of  a  government,  as  respects  two  belligerents,  is  a  ques- 
tion of  international,  not  municipal,  resort.  Its  legal  relations  are  in- 
volved in  the  question  of  the  rights  of  peace  and  war. 

Hence,  to  depend  upon  punitive  municipal  laws  for  the  maintenance 
of  international  neutrality,  is  itself  neglect  of  neutral  duty,  which  duty 
demands  preventive  interposition  on  the  part  of  the  executive  power  of 
the  State. 

6.  Great  Britain,  therefore,  on  the  narrow  and  inadmissible  premises 

of  her  own  defense,  was  legally  responsible  to  the  United 
g.iir?^-.Sn*!!!k  w  States  for  the  acts  of  the  cruisers  in  question,  whether  as 
for  non-execution  of  her  then  existing  act  of  Parliament, 
which  was  want  of  due  diligence,  or  for  undertaking  to  depend  on  that 
act,  which  not  only  involved  want  of  due  diligence,  but  implied  refusal 
to  perform  the  duties  of  a  neutral. 

IX.  The  counsel  of  the  United  States  will  have  occasion  to  refer  to 
s.r  R  pi.iiiimore »  somc  of  thcsc  polnts  in  the  sequel,  when  they  come  to 
author  tj  i.t.d.  present,  in  full  and  affirmatively,  their  own  views  of  the 
international  obligations  of  Great  Britain,  and  of  her  delinquency  in 
the  premises  as  respects  her  special  obligations  toward  the  United 
States. 

Meanwhile,  in  vindication  of  the  suggestions  in  this  behalf  now  made 
by  us,  we  submit  to  the  consideration  of  the  Tribunal  appropriate  ex- 
tracts from  the  great  work  on  "  International  Law,"  by  Sir  Bobert  Philli- 
more,  of  whom  it  is  little  to  say  that,  apart  from  his  eminence  as  a  judge 
and  as  a  statesman,  he  is  facile princeps  among  the  authorities  of  this 
class  in  Great  Britain. 

We  cite  as  follows : 

There  remains  one  question  of  the  gravest  importance,  namely  the  re'^poiisibility  of  a 
state  for  the  acts  of  her  citizens,  involving  the  duty  of  a  neutral  to  prevent  armaments 
and  ships  of  war  issuing  from  her  shores  for  the  service  of  a  belligerent,  though  such 
armaments  were  furnished  and  ships  were  equipped,  built,  and  sent  without  the  knowl- 
edge and  contrary  to  the  orders  of  her  government. 

The  question  to  what  extent  the  state  is  responsible  for  the  private  acts  of  its  sub- 
jects (civitasne  dcUquent  an  civesf)  is  one  of  the  most  important  and  interesting  parts  of 
the  law  which  governs  the  relations  of  independent  states. 

It  is  a  maxim  of  general  law  that,  so  far  as  foreign  states  are  concerned,  the  will  of 
the  subject  must  be  cgnsidered  as  bound  up  in  that  of  his  sovereign. 

It  is  also  a  maxim  that  each  state  has  a  right  to  expect  from  another  the  observance 
of  international  obligations,  without  regard  to  what  may  be  the  municipal  means  which 
it  possesses  for  enforcing  this  observance. 

The  act  of  an  individual  citizen, or  of  a  small  number  of  citizens,  is  not  to  be  imputed 
without  clear  proof  to  th.e  government  of  which  they  are  subjects. 
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A  government  may  by  knowledge  and  sufferance^  as  well  as  by  direct  po'mlssion,  be- 
come res^wusible  for  the  acts  of  subjects  whom  it  does  not  prevent  from  the  commis- 
sion of  an  injnry  to  a  foreign  state. 

A  government  is  presnmed  to  be  able  to  restrain  the  snbject  within  its  territory 
from  contravening  the  obligations  of  neutrality  to  which  the  state  is  bound.' 

The  government  of  the  owner  of  the  captured  property  may  indeed  call  the  neutral 
to  account  for  permitting  a  fraudulent,  unworthy,  or  unnecessary  violation  of  its  juris- 
diction, and  such  permission  may,  according  to  the  circumstances,  convert  the  neutral 
into  a  belligerent.- 

In  fact,  the  maxim  adverted  to  in  a  former  volume  of  this  work  is  sound,  viz,  that  a 
state  is,  prima  fade,  responsible  for  whatever  is  done  within  its  jurisdiction;  for  it  must 
be  primmed  to  be  capable  of  preventing  or  punishing  offenses  committed  within  its 
boundaries.  A  body-politic  is  therefore  responsible  for  the  acts  of  individuals,  which 
are  acts  of  actual  or  meditated  hostility  toward  a  nation  with  which  the  government 
of  these  subjects  professes  to  maintain  relations  of  friendship  or  neutrality.^ 

The  relation  of  neutrality  will  be  found  to  consist  in  two  principal  circumstances  : 

1.  Entire  abstinence  from  any  participation  in  the  war. 

2.  Impartiality  of  conduct  toward  both  belligerents. 

This  abstinence  and  this  imparliality  must  be  combined  in  the  character  of  a  hona-fidc 
neutral. 

The  neutral  is  justly  and  happily  designated  by  the  Latin  expression  fw  hello  medlus. 
It  is  of  the  essence  of  his  character  that  he  so  retain  this  central  position  as  to  incline 
to  neither  l>elligerent.  He  has  no  jus  beUicum  himself;  but  he  is  entitled  to  the  con- 
tinuance of  his  ordintkTy  jus  pacts  J  with,  as  will  presently  be  seen,  certain  curtailments 
and  mo<litications,  which  flow  from  the  altered  state  of  the  general  relations  of  all 
countries  in  time  of  war.  He  must  do  nothing  by  which  the  condition  of  either  bel- 
ligerent may  be  bettered  or  strengthened,  quo  ralidior  fiat, 

it  is  for  him  perpetually  to  recollect,  and  practically  to  act  upon,  the  maxim,  ^^  Hos- 
ttm  esne  qnifaciat  quod  hoati  placet.'^  * 

We  do  not  overstate  the  poiut  when  we  say  that  these  texts,  from 
such  aa  authority,  but  recently  published,  (1871,)  and  in  full  view  of 
the  present  controversy  between  the  two  governments,  compose,  not 
only  a  complete  answer  to  the  legal  doctrines  of  the  Case  and  Counter 
Case  of  Great  Britain  in  this  behalf,  but  affirmation  of  the  larger  prem- 
ises of  argument  assumed  by  the  United  States. 

1.  Sir  Kobert  Phillimore  avers  that,  so  far  as  foreign  States  are  con- 
cerned, the  will  of  the  subject  is  bound  up  in  that  of  his  sovereign. 

Now,  among  the  persons  who  equipped,  manned,  and  armed  the 
cruisers  of  the  confederates  in  question,  were  liege  subjects  of  Great 
Britain. 

True  it  is  that  these  liege  subjects  of  Great  Britain  were  hired  toper- 
form  the  acts  in  question  by  rebels  of  the  United  States,  and  the  Brit- 
ish Government  strangely  supposes  that,  because  these  rebels  were  citi- 
zens of  the  United  States,  therefore  Great  Britain  was  not  responsible 
for  their  acts.  The  argument  implies  that  foreigners  in  Great  Britain 
are  independent  of  the  local  jurisdiction.  That,  of  course,  is  an  error. 
But,  if  it  were  otherwise,  the  British  Government  would  remain  respon- 
sible for  the  acts  of'  the  Lairds,  and  all  other  British  subjects,  includ- 
ing Prioleau,  an  American  converted  into  a  British  subject  for  the 
special  object  of  violating  the  laws  of  Great  Britain,  and  committing 
treason  against  the  United  States  with  impunity,  under  shelter  of  the 
flag  of  Great  Britain. 

2.  Sir  Robert  Phillimore,  at  a  blow,  strikes  to  the  earth  the  whole 
fabric  of  the  British  Case  and  Counter  Case,  in  declaring  that  no  gov- 
ernment has  a  right  to  set  up  the  deficiency  of  its  own  municipal  law 
as  excuse  for  the  nonperformance  of  international  obligations  toward  a 
foreign  State. 

'  Phillimore*s  International  Law,  vol.  i,  preface  to  *2d  ed,  p.  21. 
^  Phillimore's  International  Law,  vol.  iii,  p.  2*28. 
'  Phillimore's  International  Law,  vol.  iii,  p.  218. 
^Phillimore's  International  Law,  vol.  iii,  pp.  201-2. 
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3.  He  lays  down  the  rule  that  a  government  may  by  "knoxcledge  and 
sufferance^  as  well  as  by  direct  permissionj  become  responsible  for  the 
acts  of  subjects,  (including  commorant  or  transient  aliens,)  whom  it  does 
not  prevent  from  committing  injury  to  a  foreign  State.  This  proposition 
is  not  i^resented  by  Sir  Kobert  Phillimore  as  based  on  any  express  treaty 
stipulation,  but  as  being  the  doctrhie  of  the  law  of  nations.  As  such 
it  serves  to  construe  the  '*  due  diligence"  of  the  Treaty  of  Washington. 

4.  In  expounding  the  proposition  of  the  impartiality  requisite  in  the 
character  of  a  hona-fide  neutral,  he  declares  that  such  neutrality  is  vio- 
lated by  any  act  which  betters  or  strengthens  one  of  the  belligereuts,  or 
by  any  act  which  gratifies  one  of  the  belligerents. 

It  needs  only  to  consider  the  analysis  of  the  facts  hereinafter  pre- 
.  sented,  to  see  how  much  the  British  Government  did  to  strengthen  and 
to  gratify  the  rebels  of  the  United  States. 

5.  Finally,  he  affirms  that  if  a  government,  professing  neutrality, 
l)ermits  a  fraudulent,  unworthy,  or  unnecessary  violation  of  its  jurisdic- 
tion, such  permission  may,  according  to  the  circumstances,  convert  the 
neutral  into  a  belligerent. 

That  is  the  position  of  the  counsel  of  the  United  States  on  this  point ; 
andtit  may  be  shown  by  signal  examples  in  the  pre\ious  history  of  Great 
Britain,  that  she  herself  has  acted  on  this  principle  with  respect  to 
governments  which,  professing  neutrality,  did  acts  to  strengthen  or 
favor  beUigerent  enemies  of  hers. 

L-withrorroi  th«      X.  We  now  proceed  to  develop  more  distinctly  the  nature 

and  basis  of  the  legtal  theory  of  the  United  States  in  regard 

to  the  questions  at  issue  between  the  two  governments. 

We  commence  by  laying  down  a  series  of  propositions,  which  are,  as 

we  conceive,  axioms  or  postulates  of  the  public  law  of  Europe  and 

America. 

1.  The  right  to  engage  in  war,  and  so  to  become  a  bellig- 

Rifhl  to  m\ke  war.  j_««i  .     '      ^t  i«^/»  ..i 

erent,  is  inherent  in  the  quality  of  sovereignty.^ 
2.  We  assume,  also,  that  the  right  to  maintain  peace  and  to  stand 
neutral  whilst  other  sovereigns  are  belligerent,  is  inherent  in  the  qual- 
ity of  sovereignty. 

R.«htto8.verau^      3.  As  thc  Hglitof  w^r  aud  peace  is  inherent  in  sover- 
for  war.  clguty,  SO  Is  thc  right  to  give  cause  of  war  to  another  sov- 

ereign. 

4.  Such  cause  of  war  may  consist  in  acts  of  professed  warfare,  as 
What   nwy   be  thc  iuvasiou  of  a  foreign  country  in  arms,  the  reduction  of 

cau,*^.  j(g  cities,  the  military  devastation  of  its  territory,  the  cap- 

ture of  its  merchant-vessels,  or  the  armed  encounter  of  its  ships  of  war. 

5.  Or  such  cause  of  war  may  consist  in  acts  equivalent  to  professed 
warfare,  as  in  attbrding  aid  to  one  belligerent  against  another,  such 
belligerents  being  each  sovereign;  or  by  prematurely  conceding  the 
quality  of  belligerence  or  of  independence  to  the  rebels  of  another  sov- 
ereign ;  or  by  aiding  such  rebels  in  fact,  while  pretending  friendship 
for  their  sovereign. 

6.  True  neutrality  between  belligereuts  consists  in  holding  absolutely 
^.^^  aloof  from  the  war  in  tact  and  in  truth,  as  well  as  in  pro- 

rutr.hty.  fessiou.  To  profess  neutrality,  and  not  to  observe  it,  is  dis- 
guised war. 

7.  War  is  by  land  or  sea ;  and  war  by  sea  may  consist  in  combats 

between  ships  of  war,  or  in  the  capture  of  merchant-vessels 

^^  or ;    what  it   is-  ■«     .  «        .  ' 

and  their  cargoes. 


>  Vattel,  Droit  d^'s  gain,  ^d.  Pradier-Fod<^r^,  tome  ii,  p.  3137,  (uote.)     Cauchy»  Droii  mnr- 
itimej  tome  i,  p.  IS;  tome  ii,  p.  14.     Marteus,  Droit  dcs  gens,  cd.  Verg<^,  tome  ii,  p.  198. 
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It  is  not  material  to  this  point  that  certain  of  the  States  of  Europe 
have  agreed  to  abstain  from  the  issue  of  letters  of  marque.  Even  those 
powers  continue  to  maintain  the  belligerent  right  to  capture  private 
merchant-vessels  and  their  cargoes,  by  the  agency  of  men-of-war.  The 
United  States  have  refused  to  enter  into  any  such  agreement,  in  the 
conception  that  it  is  only  adapted  to  governments  which  see  fit  to  incur 
the  expense  of  maintaining  a  large  military  marine.  The  United  States 
have  been  content  to  agree  with  other  powers  in  according  immunity 
from  any  capture  to  private  property  on  the  sea ;  but  they  insist,  as 
they  think  rightfully,  that,  if  private  property  is  to  remain  subject  to 
capture,  it  should  be  subject  to  capture  by  letter  of  marque  as  well  as 
by  the  regular  naval  forces  of  the  belligerent,  letters  of  marque  having 
the  same  relation  to  regular  forces  in  war  on  tlie  sea,  as  volunteer  levies 
have  to  the  regular  forces  in  war  on  land.^  <• 

8.  The  law  of  nations,  as  now  practiced,  permits  the  sale  of  arms  by 
private  merchants  of  the  neutral  sovereign,  and  their  ex-    s^..  of  arms  .nd 
portation  and  transportation  for  the  use  of  the  belligerent,  '^'^•^'^''^■'Jof'**^ 
subject  to  capture  as  contraband  of  war,^  although  the  tendency  of 
modern  opinion  is  to  contend  that  such  acts  of  sale  are  contrary  to  the 
true  principles  of  neutrality. 

Many  of  the  modern  regulations  of  different  governments  on  the  sub- 
ject of  neutrality,  contained  in  the  documents  annexed  to  the  American 
Counter  Case,  sustain  this  view.  (See  the  dispatch  of  Lord  Granville  to 
the  Prussian  minister  of  October  21,  1870,  on  the  subject,  defending 
the  right  of  such  sales.^) 

But  it  is  admitted  universally,  in  theory  as  well  as  in  practice,  that 
international  law  does  not  permit  the  equipment  of  men-of-war,  or  let- 
ters of  marque,  or  their  re-armament,  or  the  enlistment  of  men  for  the 
military  marine  of  the  belligerent,  in  the  ports  of  the  neutral. 

9.  The  pretended  neutral,  who,  as  a  government,  expedites  vessels, 
or  with  culpable  negligence  permits  the  expedition  of  ves-    DH„u.h  of  armed 
sels  from  his  ports,  to  cruise  against  one  of  the  belligerents,  '"^'"^'■ 
becomes  thereby  belligerent  in  fact,  and  responsible  as  such  to  the 
injured  belligerent. 

10.  In  questions  of  international  peace  or  war,  and  in  all  which  re- 
gards foreign  States,  the  will  of  the  subject  (or  of  commo-  ^^  ^^  ^  ^^  ^^ 
rant  aliens)  is  merged  in  that  of  the  local  sovereign;  that  «>r^^«n""fI;t"^'iou 
sovereign  is  responsible  if  he  permits  or  knowingly  suffers  '"'"''^"*"^"''^'' 
his  subjects  (or  commorant  aliens)  to  perpetrate  injury  to  a  foreign 
State ;  and,  apart  from  other  and  difect  proofs  of  permission,  or  knowl- 
edge and  sufferance,  the  responsibility  for  any  injury  is  fixed  on  such 
sovereign,  if  he  depend  on  municipal  means  of  enforcing  the  observance 
of  international  obligations,  instead  of  acting  preventively  to  that  end 
in  his  prerogative  capacity  as  sovereign. 

11.  It  is  not  admissible  for  any  sovereign  to  plead  constitutional  dif- 
ficulties in  such  an  emergency ;  to  do  which  implies  surren- 

1       J*  ^t       'lA.  Til         J-*        r  ^-L  J*       ron«titiitR»ii«i  in- 

ner of  the  nghts,  as  well  as  abnegation  of  the  power,  of  a  «fHi,t.,,  cannot  b«, 

•  t  ^  ji»«i  ^1  'til  plfidfil  in  itnuwpf  to 

sovereign,  and  confers  on  the  injured  power  the  right  to  at  r,.  oi.urhv.o. 
occupy  by  force  the  territory  of  the  incompetent  power,  and 


•  See  Cauchy,  Droit  unantimef  tome  ii,  pp.  374  and  404.  Idem.  Du  respect  de  la  i)ro- 
prii^t^  priv<5e  daus  la  guerre  maritime,  passim. 

'^Bynkershoek,  Questioned  Juns  Puhlicif  1.  i,  c.  22.  The  ^^Santissima  Trinidad,^^  Wheat- 
on's  Reports,  toI.  vii,  p.  340.  Phillimore,  vol.  iii,  p.  321.  Pistoye  et  Daverdy, 
Traits  des  prises  maritimes,  t.  i,  p.  394. 

^Documents  with  the  message  of  President  of  the  lTnit<»d  States,  December,  1870. 
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to  impose  upon  his  subjects  that  preservation  of  order  which  he  pro- 
fesses constitutional  inability  to  preserve. 

**  Culpa  caretj  qui  scity  sed  prohibere  non  potest "  is  indeed  one  of  the 
rules  of  private  right ;  "  but,"  says  Sir  Robert  Phillimore,  "  such  an 
avowal,  actual  or  constructive,  on  the  part  of  the  unintentionally  in- 
juring State,  justifies  the  injured  State  in  exercising,  if  it  can,  that  juris- 
diction by  foreign  force,  which  ought  to  be,  but  cannot  be,  exercised  by 
domestic  law.''^ 

12.  But  no  independent  State  exists,  either  in  Europe  or  America,  en- 
cumbered with  constitutional  incapacity  in  this  respect. 

Violations  of  neutrality  are  issues  of  war  and  peace.  Whatever  power 
in  a  state  declares  war,  or  makes  peace,  has  jurisdiction  of  the  issues  of 
peace  and  war,  including,  of  course,  all  violations  of  neutrality. 

In  point  of  fact,  such  authority  is  not  a  quality  of  despotic  govern- 
ment only:  it  belongs  equally  to  the  most  constitutional  government, 
as  appears,  for  instance,  in  the  political  institutions  of  constitutional 
republics,  like  Switzerland  and  the  United  States,  and  in  constitutional 
monarchies,  like  Italy  and  Brazil.^ 

The  counsel  of  the  United  States  submit  these  propositions  as  unde- 
niable and  elementary  truths. 

Yet  the  Case  and  Counter  Case  of  the  British  Government  assume  and 
persistently  argue  that  the  sole  instrument  possessed  by  the  British 
Government  to  enforce  the  performance  of  neutral  obligations  at  the 
time  of  the  occurrences  in  question,  was  a  particular  act  of  the  British 
Parliament. 

Every  government  in  Europe  or  America,  except  Great  Britain,  asserts 
and  exercises  authority  to  prevent  its  liege  subjects  (and  a  fortiori  com- 
morant  aliens)  from  doing  acts  which  tend  to  involve  it  in  a  war  with 
any  other  government. 

But  the  British  Government  maintains  that  the  sovereign  State  of 
Great  Britain  and  Ireland,  the  imperial  mistress  of  the  Indies,  the  pix)ud- 
est  in  fame,  the  richest  in  resources,  and  (including  her  transmarine 
possessions)  the  most  populous  of  the  great  States  of  Europe,  does  not 
possess  constitutional  power  to  prevent  mercenary  law-breakers  among 
her  own  subjects,  or  bands  of  desperate  foreign  rebels,  commorant  on 
her  soil,  from  dragging  her  into  acts  of  flagrant  violation  of  neutrality, 
and  thus  affording,  or  tending  to  afford,  just  cause  of  war  to  other  for- 
eign States. 

And  such  is  the  defense  of  Great  Britain  in  answer  to  the  reclama- 
tions of  the  United  States.  * 

13.  It  would  be  difficult  to  find  any  other  example  of  a  great  State 
AHeg^j  xmMitn.  defcndiug  itself  against  charges  of  wrong  by  setting  up  the 

5ir!^l  '£il:!n  rt  pica  o^  its  constitutional  incompetency  and  incapacity  to 
«,.uue cL  discharge  the  most  commonplace  duties  of  a  sovereign  State. 

Great  Britain  is  not  in  that  condition  of  constitutional  disability 
which  her  ministers  pretend. 

We  find,  on  the  most  cursory  observation  of  the  constitution  of  Great 
Britain,  that  the  declaration  of  war,  the  conclusion  of  peace,  the  conduct 
of  foreign  affairs — that  all  thCvse  things  are  in  Great  Britain  elements 
of  the  prerogative  of  the  Crown. 

We  cannot  believe  and  do  not  concede  that  in  all  these  greater  pre- 
rogative powers  there  is  not  included  the  lesser  one  of  preventing  unau- 
thorized private  persons  from  engaging  in  private  war  against  a  friendly 

^  PhiUimore's  IntematioDal  Law,  vol.  iii,  p.  218. 

*^  See  Appendix  to  tbe  Americao  Counter  Case,  cited  or  commented  on  hereafter. 


GENERAL   DISCUSSION   OF   QUESTIONS    OF   LAW.  25 

foreigu  State,  and  thus  committing  Great  Britain  to  causes  of  public  war 
on  the  part  of  such  foreign  State. 

If  the  exercise  of  such  power  by  the  Crown  involves  derogation  of  the 
rights  of  private  persons  which  ministers  fear  to  commit,  they  should 
obtain  a  proper  act  of  Parliament,  either  for  antecedent  general  author- 
ization or  for  subsequent  protection,  all  which  is  within  the  scope  of  the 
theoretic  omnipotence  of  Parliament.  The  British  ministers  do  not  scru- 
ple to  suspend  the  privileges  of  the  writ  of  habeas  corpus^  whether  with 
or  without  previous  parliamentary  authorization,  and  whether  in  the 
United  Kingdom  or  in  the  Colonies,  on  occasion  of  petty  acts  of  rebellion 
or  revolty  that  is,  the  case  of  domestic  war :  h  fortiori  they  should  and 
may  arrest  and  prevent  subjects  or  commorant  foreigners  engaged  in 
the  commission  of  acts  of  foreign  war  to  the  prejudice  of  another  gov- 
ernment. 

Is  it  possible  to  deny  or  to  doubt  that  British  ministers  might  as  well 
do  this  as  the  ministers  of  Switzerland,  Italy,  Brazil,  and  the  United 
States,  in  like  circumstances  I 

Has  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
less  executive  power  than  the  President  of  the  United  States  ?  And  if 
she  have  less,  could  not  the  deficient  power  be  granted  to  her  by  act  of 
Parliament,  just  as  readily  as  similar  executive  power,  in  this  relation, 
has  been  granted  to  the  President  of  the  United  States  by  their  Con- 
gress! 

14.  But  there  is  no  such  deficiency  of  power  in  the  British  ministers ; 
their  own  conduct  in  pertinent  cases  proves  conclusively  that  they  have 
the  power,  and  can  exercise  it,  when  they  choose,  without  affording  oc- 
casion of  any  serious  doubt  or  denial  of  the  constitutionality  of  their 
acts. 

Be  it  remembered  that  the  excuse  of  the  British  Government,  for 
omitting  to  detain  the  Alabama  and  other  confederate  cruisers,  was  the 
alleged  want  of  power  to  act  outside  of  the  foreign-enlistment  act. 

And  yet,  subsequently  to  the  escape  of  the  Alabama  from  the  port  of 
Liverpool,  on  occasion  of  the  construction  in  the  ports  of  Great  Britain 
of  certain  other  vessels  for  the  confederates,  commonly  spoken  of  as  the 
Laird  rams,  the  British  Government  seized  them  upon  its  own  responsi- 
bility in  virtue  of  the  prerogative  power  of  the  Crown,  and  so  prevented 
their  departure  to  make  war  against  the  United  States. 

And  what  the  ministers  did  on  this  occasion  was  fully  justified  in  the 
House  of  Commons  by  Sir  Koundell  Palmer,  the  then  attorney-general 
of  Great  Britain,  in  the  following  words : 

I  do  not  hesitate  to  say  boldly,  and  in  the  face  of  the  country,  that  the  government 
on  their  oicn  responsibility  detained  them.  They  were  prosecnting  inquiries  which, 
though  imperfect,  left  on  the  mind  of  the  government  strong  reasons  for  believing  that 
the  result  might  prove  to  be  that  these  ships  were  intended  for  an  ille|;al  purpose,  and 
that  if  they  left  the  country  the  law  would  be  violated  and  a  great  injury  done  to  a 
friendly  power.  The  government  did  not  seize  the  ships;  they  did  not  by  any  act  take 
possession  or  interfere  with  them,  but  on  their  own  responsibility  they  gave  notice  to 
the  parties  interested  that  the  law  should  not  be  evaded  until  the  pending  inquiry 
should  be  brought  to  a  conclusion,  when  the  government  would  know  whether  the  in- 
<iuiry  would  result  in  aftbrding  conclusive  grounds  for  seizing  the  ships  or  not.  If  any 
other  great  crime  or  mischief  were  in  progre^js,  could  it  be  doubted  that  the  govern- 
ment would  be  justified  in  taking  steps  to  prevent  the  evasion  from  justice  of  the  per- 
son whose  conduct  was  under  investigation  until  the  completion  of  the  inquiry  ?  In 
a  criminal  case  we  know  that  it  is  an  ordinary  course  to  go  before  a  magistrate,  and 
some  information  is  taken  of  a  most  imperfect  character  to  justify  the  accused's  com- 
mittal to  prison  for  trial,  the  prisoner  being  remanded  fi'om  time  to  time.  And  that 
coarse  cannot  be  adopted  in  cases  of  seizing  of  vessels  of  this  description  ;  the  law 
gives  no  means* for  that.  And  therefore  it  is  that  the  government,  on  their  own  re- 
sponsibility, must  act  and  have  acted  in  determining  that  what  had  taken  place  with 
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regard  to  the  Alabama  should  not  take  place  with  respect  to  these  ships,  that  they 
should  not  slip  out  of  the  Mersey  and  join  the  navy  of  the  belligerent  powers,  con- 
trary to  our  law,  if  that  were  the  intention,  until  the  inquiry  in  progress  should  be  so 
far  brought  to  a  conclusion  as  to  enable  the  government  to  judge  whether  the  ships 
were  reaUy  intended  for  innocent  purposes  or  not. 

The  government  were  determined  that  the  inquiries  which  they  were  making  should 
be  brought  to  a  legitimate  conclusion,  that  it  might  be  seen  whether  those  inquiries 
resulted  in  evidence  or  not  of  the  vessels  being  intended  for  the  confederates,  and  that 
in  the  mean  time  they  would  not  permit  the  ends  of  justice  to  be  baffled  by  the  sudden 
removal  of  the  ships  from  the  river. 

It  is  impossible  that  the  case  of  the  government  can  now  be  brought  before  the 
house :  but  the  government  have  acted  under  a  serious  sense  of  their  duty  to  them- 
selves, to  Her  Majesty,  to  our  allies  in  the  United  States^  and  to  every  other  nation  with 
whom  Her  Majesty  is  in  friendship  and  alliance^  and  with  whom  questions  of  this  kind  may 
he  liable  hereafter  to  arise.  Under  a  sense  of  that  duty  they  have  felt  that  this  is  not  a 
question  to  be  treated  lightly,  or  as  one  of  no  great  importance.  If  an  evasion  of  the 
statute  law  of  the  land  was  really  about  to  take  place,  it  was  the  duty  of  the  govern- 
ment to  use  all  possible  means  to  ascertain  the  truth,  and  to  prevent  the  escape  of 
vessels  of  this  kind  to  be  used  against  a  friendly  power.  It  was  their  duty  to  make 
inquiries,  and  to  act  if  there  was  a  good  ground  for  seizure,  taking  care  only  to  adopt 
that  procedure  which  was  justified  by  the  circumstances.^ 

And  well  might  Sir  Hugh  Cairns  say,  on  that  occasion,  to  the  British 
minister:  "  Either  our  Goyernmeut  must  contend  that  what  they  did  in 
September  (that  is,  in  the  matter  of  the  Laird  rams)  was  unconsti- 
tutional, or  they  ought  to  have  done  the  same  with  regard  to  the  Ala- 
bama, and  are  liahUP 

But  in  truth  these  extraordinary  professions  of  impotency,  on  the 
part  of  the  British  Government,  are  but  additional  proofs  of  the  negli- 
gent spirit  of  that  government  in  permitting  or  not  preventing  the  ex- 
pedition of  the  Alabama  and  other  vessels,  and  the  perilous  conse- 
quences of  which  they  had  come  to  appreciate  and  to  shrink  from  at 
the  time  of  the  arrest  of  the  Laird  rams. 

15.  There  is  another  pertinent  example  in  the  modern  history  of 
Great  Britain  of  the  power  of  her  ministers  to  arrest  such  expeditions 
when  they  have  the  desire. 

We  allude  to  the  celebmted  affair  of  the  so-called  Terceira  expedi- 
tion. 

During  the  pendency  of  the  civil  war  in  Portugal  on  occasion  of  the 
disputed  succession  between  Donna  Maria  and  Don  Miguel,  certain  Por- 
tuguese refugees,  partisans  of  Donna  Maria,  sailed  from  England  in 
transports  ostensibly  destined  for  Brazil,  but,  as  was  suspected,  in- 
tended for  Terceira,  in  the  Azores.  It  was  not  pretended  that  the 
transports  were  fitted  for  war,  and  the  Portuguese  on  board  were  un- 
armed. Nevertheless,  the  British  ministers  conceived  that  the  expedi- 
tion was  one  in  violation  of  the  neutrality  of  Great  Britain. 

Whereupon,  they  dispatched  a  naval  force  to  pursue  these  vessels, 
and  to  prevent  the  persons  on  board  from  landing,  either  at  Terceira,  or 
at  any  one  of  the  Western  Islands;  which  was  done,  and  the  Portuguese 
were  compelled  to  leave  the  waters  of  the  Azores,  and  to  take  refuge  in 
France. 

It  is  to  be  noted  that  this  act  of  force  by  Great  Britain  in  the  main- 
tenance of  her  neutrality  was  done,  not  in  the  ports  of  Great  Britain,  or 
in  her  waters,  but  on  the  high  seas,  or  rather  within  the  waters  of  the 
Western  Islands,  and  in  the  actual  jurisdiction  of  a  sovereifrn  to  whom 
the  Portuguese  in  question  professed  and  owed  allegiance;  for  Terceira 
then  acknowledged  the  power  of  Donna  Maria. 

Xo  pretense  existed  here  of  action  in  subordination  to  the  forms  of 
the  foreign-enlistment  act,  or  any  other  act  of  Parliament.  What 
was  done,  was  done  simply  in  virtue  of  the  prerogative  power  of  the 
Crown. 


'  Documents  annexed  to  the  American  Case,  vol.  v,  p.  477. 
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The  conduct  of  the  miuisters  in  this  affair  was  earnestly  discussed  in 
both  houses  of  Parliament,  and  was  approved  by  both  houses. 

But  it  is  remarkable,  and  pertinent  to  the  present  controversy,  that 
neither  in  the  House  of  Lords  nor  in  the  House  of  Commons  was  it 
maintained  that  the  ministers  had  on  this  occasion  overstepped  the 
limits  of  the  constitution  of  Great  Britain. 

The  objection  was,  that  the  British  Government  had  itself  committed 
a  breach  of  neutrality,  in  undertaking  to  intercept  the  transports  on  the 
high  seas,  or  within  the  legitimate  jurisdiction  of  one  of  the  belligerents ; 
and  that  the  act  was  a  violation  of  the  sovereignty  of  the  State  to  which 
the  island  of  Terceira  belonged. 

Wo  respectfully  submit  to  this  high  Tribunal  whether  it  is  not  idle  to 
pretend  that  British  ministers,  possessing  the  constitutional  power  to 
pursue  and  arrest  the  Terceira  expedition  even  on  the  high  seas,  for 
violating  the  neutrality  of  Great  Britain,  have  no  power  to  prevent, 
even  within  the  p^rtsof  Great  Britain,  the  expedition  of  men-of-war 
against  the  United  States.^  In  fine,  the  British  ministers,  it  is  impos- 
sible to  doubt,  had  the  same  constitutional  power  to  arrest  and  detain 
the  Alabama  in  the  ports  of  Great  Britain,  imperial  or  colonial,  as  they 
had  to  arrest  there  the  Laird  rams;  and  they  had  the  same  constitu- 
tional power  to  arrest  the  Alabama,  Florida,  Georgia,  and  other  confed- 
erate cruisers  on  the  high  seas,  as  they  had  to  arrest  there  the  Terceira 
expedition. 

16.  And  the  existence  of  this  constitutional  executive  power  serves  to 
explain,  what  otherwise  would  be  to  the  last  degree  incon-  j,,^  prer.,B.tne 
ceivable,  that  is  to  say,  the  omission,  in  the  British  foreign-  i-'«-^  »f  ^^  '^^"«n 
enlistment  act  of  1819,  to  provide  for  executive  action,  as  was  done  in 
the  American  foreign-enlistment  act. 

In  the  United  States,  it  was  necessary  to  impart  such  executive  pow- 
ers to  the  President,  because,  according  to  the  tenor  of  our  Constitution, 
it  does  not  belong  to  the  President  to  declare  war,  nor  has  he  final  and 
complete  jurisdiction  of  foreign  affairs.  In  all  that,  he  must  act  by  the 
authority,  or  with  the  concurrence,  as  the  case  may  be,  of  the  Congress, 
or  of  the  Senate. 

In  Great  Britain,  on  the  contrary,  it  appertains  to  the  prerogative 
power  of  the  Crown  to  declare  war  and  to  make  treaties,  either  of  bel- 
ligerent alliance  or  of  peace ;  and,  how  much  soever  in  practice  it  may  be 
customary  for  ministers  to  communicate  with  Parliament  on  thes^  ques- 
tions, it  is  not  the  less  true  that,  constitutionally  speaking,  the  prerog- 
ative i)Ower  resides  in  the  Crown. 

17.  The  affirmative  resolution  of  the  British  ministers  to  call  this  pre- 
rogative power  into  action  for  the  sole  purpose  of  elevatiiig  the  rebels  of 
the  United  States  into  the  dignity  of  belligerents  on  a  level  with  their  own 
sovereign,  and  thus  converting  piratical  cruisers  into  legitimate  cruis- 
ers, and  the  negative  resolution  of  the  British  ministers,  in  refusing  to 
call  into  play  the  prerogative  of  the  Crown,  in  order  to  give  effect  to 
their  own  professions  of  neutrality,  injurious  as  even  such  professions 
were  to  the  United  States,  in  undertaking  to  place  them  and  their  rebels 
in  the  same  category  of  international  rights, — these  two  resolutions  ren- 
dered it  possible,  as  it  would  not  otherwise  have  been,  for  the  confed- 
erates to  fit  out  cruisers  in  the  ports  of  Great  Britain  :  whereupon  ensues 
responsibility  of  Great  Britain  for  acts  of  the  Confederates,  in  which,  by 
false  theory  of  action  and  negligence  in  fact  combined,  she  participated 
to  the  prejudice  of  the  United  States. 

*See  the  facts  of  tbe  Terceira  expedition,  Ph i  11  im ore's  lutoruatioual  Law,  vol.  iii, 

p.  aw. 


IV.-MISCELLANEOUS  CONSIDERATIONS. 


matt»*M  III  tli>*  Ur.t 
i«h  CiuM!  Hnd  Counter 


The  British  Case  and  Counter  Case  are  largely  occupied  with  matters 
Many  lrrr.e^  «ni  wWch  arc  sccondarj,  immaterial, uot  to  saj  totally  irrelevant, 
in  the  judgment  of  the  counsel  of  the  United  States,  but 
which,  being  seriously  presented  by  the  British  Govern- 
ment, seem  to  require, attention. 

I.  Much  is  said  on  the  subject  of  the  British  foreign-enlistment  act  of 
Its  trenta.cni  of  1819,  of  Its  assuuicd  adcQuacy,  of  its  value  relatively  to  the 

iui..tS[^ni''  aa  "of  similar  acts  of  the  United  States,  and  of  the  comparative 
'^*®  legislation,  in  this  respect,  of  Great  Britain  and  of  other 

European  States. 

All  such  considerations  would  seem  to  be  foreign  to  the  subject  and 
beneath  its  dignity,  when  it  is  considered  that  laws  of  this  nature,  how 
much  soever  they  may  be  locally  convenient,  yet  do  not  serve  to  deter- 
mine the  duties  of  neutrality  in  the  international  relation  of  governments. 

It  is  quite  vain  for  the  British  Government  to  assert  the  sufficiency 
of  the  foreign-enlistment  act  of  1810.  It«  practical  inefficiency  was 
glaringly  apparent  on  the  face  of  all  the  relative  diplomatic  correspond- 
ence between  Great  Britain  and  the  United  States.  The  same  insuffi- 
ciency manifested  itself  in  the  legal  proceedings  in  the  case  of  the  Alex- 
andra in  such  degree  as  to  throw  contempt  and  ridicule  upon  the  whole 
act.  Quibbles  of  verbal  criticism,  fit  only  for  insignificant  things  ot 
mere  domestic  concernment,  pervaded  the  opinions  of  the  great  judges 
of  England  in  a  matter  closely  atfecting  her  international  honor  and 
foreign  peace.  It  needs  only  to  read  the  report  of  this  trial  to  see  how 
absurd  is  the  hypothesis  of  the  English  Case  and  Counter  C<ise,  in 
arguing,  that  any  question  of  peace  and  war,  between  Great  Britain  and 
other  governments  is  to  be  determined  according  to  the  provisions  of 
that  act,  and  that  in  such  a  transcendent  question  the  British  ministers 
are  under  the  necessity  of  floundering  along  in  the  flat  morass  of  the 
meaningless  verbosity  and  confused  circumlocution  of  any  act  of  Par- 
liament. Well  may  Sir  Robert  Phillimore  speak  of  *^  its  loose  phrase- 
ology and  disjointed  sentences."  ^  Well  might  Baron  Channell  say  of 
the  language  of  the  act, "  more  imperfect  or  iaulty  wording  I  can  scarce- 
ly conceive."  *  We  cannot  understand  by  what  strange  perversion  of 
reason  it  is  that  the  British  Government  continues  to  maintain  that  its 
ministers  were  compelled  to  drift  into  the  condition  of  foreigu  war 
rather  than  break  free  from  the  entanglement  of  the  cobweb  meshes 
of  that  act. 

But,  in  fact,  its  inefficiency  has  been  unequivocally  admitted  by  the 
enactment,  on  the  part  of  Great  Britain,  of  the  foreign-enlistment  act 
of  1870,  and  by  the  official  inquiry  which  preceded  the  passage  of  that 
act. 

II.  With  similar  sacrifice  of  the  principal  to  the  incident,  and  of  the 
large  to  the  minute,  the  British  Government  insists  that  the  i„  comparison  b*. 
British  act  of  1810  is  equal  in  efficiency  to  the  American  !,Tencan''il\'ru"- 
actof  1818.    It  is  strange  enough  that  the  British  Govern-  J""^ 


1  luternational  Law,  vol.  i,  p.  466. 

*  DocumeDts  annexed  to  American  Case,  vol.  v,  p.  440. 
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nieut  should  make  this  suggestion  in  the  presence  of  the  documents 
contained  in  the  appendix  to  the  British  Case,  in  which  appears  the 
report  %f  the  British  minister  at  Washington,  Sir  Frederick  Bruce,  on 
the  subject  of  the  foreign-enlistment  act  of  the  United  States,  pointing 
out  in  detail  the  plain  superiority  of  the  American  to  the  British  act.^ 

The  great  difference  between  the  two  consists  in  the  cardinal  fact 
that  the  provisions  of  the  British  act  are  merely  punitive,  and  to  be 
carried  into  effect  only  by  judicial  instrumentality ;  whereas  the  Ameri- 
can act  is  preventive,  calls  for  executive  action,  and  places  in  the  hands 
of  the  President  of  the  United  States  the  entire  military  and  naval  force 
of  the  Government,  to  be  employed  by  him,  in  his  discretion,  for  the 
prevention  of  foreign  equipments  and  foreign  enlistments  in  the  United 
States. 

Thus  deficient,  the  British  act  was  valueless,  except  as,  if  occasion 
should  arise,  to  make  it  serve  as  a  pretext  to  cover,  in  diplomatic  com- 
munication with  other  governments,  indifferent,  unfriendly,  or  hostile 
animus  on  the  part  of  some  British  minister.  In  other  respects,  how- 
ever, that  is  to  say,  in  the  narrow  limits  of  its  own  theory  of  municipal 
legislation,  the  British  act  is  utterly  inferior  to  the  American  act.  Sir 
Frederick  Bruce  clearly  shows  the  numerous  traits  of  superiority  in  the 
American  act.* 

Thus,  in  the  United  States,  the  Government  not  only  derives  aid  in 
the  administration  of  the  law  from  the  officers  of  the  customs,  who  in 
Great  Britain  are  the  sole  dependence  in  this  respect,  but  it  has  local 
officers  in  the  principal  ports,  both  administrative  and  executive,  whose 
action  it  commands ;  it  may  impose  bonds  of  good  behavior  on  the  owner 
of  suspected  vessels ;  informers  are  entitled  to  a  share  of  forfeitures,  and 
the  judicial  proceedings  have  advantages  not  to  be  found  in  the  British 
act. 

All  these  things  are  trivial  when  considered  in  relation  to  the  great 
international  questions  of  neutrality,  and  of  peace  or  war.  But  we  are 
compelled  to  discuss  such  trivialities  by  the  extraordinary  persistence 
of  the  British  Government  in  basing  its  defense  on  the  very  defects  of 
its  act  of  Parliament. 

III.  Of  these  differences  between  the  American  and  the  British  acts, 
and  of  the  singular  deficiencies  of  the  British  act,  the  ex-  T»,e  Gov^mmont 
planation  is  at  hand.  It  is  to  be  found  in  what  English  l[,'tl^!,;:'^i';zz 
writers  themselves  delicately  describe  as  the  prejudices  of  lxr^we"'S' 
Great  Britain,  or  which  can  better  be  described  as  indispo-  '„r!onuX'Ii^.T; 
sition  to  appreciate  fully  the  rights  of  other  governments.     "  '*^"*'^ 

The  United  States  encountered  the  question  of  their  own  right  of 
sovereignty  in  the  matter  of  foreign  equipments  and  foreign  enlistments, 
and  the  relation  of  that  matter  to  their  own  peace  and  the  rights  of  other 
governments,  at  the  very  commencement  of  their  career  as  a  sovereign 
State.  They  were  placed,  at  the  very  outset,  in  presence  of  the  state  of 
universal  warfare  pro<luced  by  the  French  revolution,  being  exposed 
especially  to  the  extreme  exigencies  of  France  and  of  England.  They 
adopted  a  foreign  policy  of  peace  and  neutrality.  They  determined,  if 
possible,  not  to  be  drawn  into  the  vortex  of  war,  which  had  swallowed 
up  Europe  and  all  European  America.  The  Case  of  the  United  States 
has  related  with  fidelity  and  with  all  due  amplitude  the  measures,  admin- 
istrative and  legislative,  adopted  by  the  American  Government,  under 

^^^^"^—^  ^'       ■-     —  ^       —  I  ■  ■  ^  I  ■■      I-..   I  .  .     _  III.  _.        Ill-  .     M     I     ■  ,  ■     ■  ■  ■  ^m^^m^m   I    ■  ^   ■  ■  ■  ■        ^m^r^m.  ■     -  - 

*  AppeDdis  to  the  British  Case,  vol.  iii,  p.  67. 

2  Lord  Clarendon,  says  Mr.  Buchanan,  in  one  of  his  dispatches,  referred  to  our  neu- 
trality law  of  April  20,  1818,  in  terms  of  high  commendation,  and  pronounced  it  supe- 
rior to  their  own,  especially  in  regard  to  privateers,    (App.  Am.  Case,  vol.  iv,  p.  69.) 
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the  inspiration  of  President  Washington,  to  maintain  the  rights  of  neu- 
trality, in  spite  of  aggression  on  both  sides,  which  at  length  compelled 
the  United  States,  in  the  defence  of  its  neutrality,  to  encounter  even  war, 
first  with  France  and  afterward  with  Great  Britain.^ 

Among  these  measures  was  the  enactment  of  that  act  for  the  preven- 
tion of  foreign  enlistments  and  naval  equipments,  which,  in  all  the 
steps  of  the  present  controversy,  the  British  Governme  nt  itself  cannot 
refuse  to  honor  and  applaud,  and  which  in  the  process  of  time  it  imi- 
tated in  its  own  domestic  legislation. 

The  American  Government,  sincerely  professing  neutrality,  spared  no 
honorable  steps  to  give  effect  to  its  professions  and  to  demonstrate  its 
good  faith.  Of  its  own  initiation  it  amended  its  legislation,  when  de- 
fects therein  became  apparent  to  its  observation ;  and  it  willingly  ac- 
cepted suggestions  of  amendment  from  friendly  and  unfriendly  foreign 
powers.  And  it  has  steadily  adhered  to  the  doctrine  of  that  legisla- 
tion. 

The  Amencan  Government  has  introduced  such  amendments  more 
than  once  at  the  suggestion  of  Great  Britain,  ijot  deeming  it  wise  in  the 
sense  of  its  own  interests,  or  just  toward  other  governments,  to  stand 
obstinately,  as  Great  Britain  has  done  in  like  circumstances,  on  confess- 
edly defective  legislation  of  neutrality,  and  scorning  to  pretend  that  to 
do  justice  to  such  suggestion  would  be  in  derogation  of  the  sovereign 
dignity  of  the  United  States. 

The  British  Government  alleges  that  on  a  recent  occasion  the  Ameri- 
can Oovernment  indicated  purpose  to  repeal  or  materially  weaken  its 
foreign-enlistment  act.  That  is  an  error.  Every  member  of  the  Congress 
of  the  United  States  has  the  right  to  initiate  measures  of  legislation. 
No  exclusive  right  in  this  respect  belongs  to  the  President,  (that  is,  the 
executive  Government.)  The  President  of  the  United  States  has  not 
proposed  the  repeal  or  the  diminution  of  the  American  neutrality  a<5t. 
A  member  of  the  House  of  Representatives  did  propose  some  amend- 
ments to  that  act  tending  to  weaken  its  force ;  but  his  proposition  was 
not  inspired  by  the  Executive,  and  was  not  adopted  by  Congress. 

Not  only  in  its  legislative  measures,  but  in  its  diplomatic  intercourse 
with  other  governments,  the  United  States  diligently  and  sedulously 
pursue  the  policy  of  neutral  right,  and  especially  the  immunity  of  the 
ocean,  by  exerting  themselves  on  all  fit  occasions  to  introduce  these 
principles  into  its  treaties  with  other  governments.  D.  Carlos  Calvo 
calls  attention  to  a  ''  curious  document"  published  by  the  minister  of 
marine  of  the  French  Empire,  in  1854,  which  enumerates  some,  but  not 
all,  of  the  treaty  stipulations  of  this  class  initiated  by  the  United  States.^ 

We  find  this  document  in  Pistoye  et  Diiverdy-s  Traik^  dcs prhes  mariHmes,  tome  ii,  p. 
492,  and  cite  some  portions  of  it  to  show  the  entimatiou  in  which  the  neutral  faith  and 
the  neutral  diligence  of  the  United  States  have  been  held  in  France : 

Les  journanx  de  France  et  d'Angleterre  (says  the  document,)  d'apr^  ceux  des  fitats- 
IJnis  d^Ara^riqne,  parlent  d'ofticiers  russes  envoy<?8  j\  New  York  avec  la  mission  osten- 
sible de  surveiller  la  construction  de  biltiment^  a  h<^lice  pour  le  compte  de  leur  gou- 
veruement ;  mais  en  rt^alit^,  atin  d'organiser  dans  les  ports  de  Punion,  au  moyeu  de  lettres 
do  marqne  di^livrdes  au  nom  du  gouvemement  russe  aux  citoyens  am^ricains,  des  ar- 
memeuts  en  course  contre  le  commerce  fran^ais  et  anglais  pendant  la  guerre  devenue 
imminente  entre  la  France  et  VAugletcrre  d'une  part,  et  la  Rnssie  de  I'autre.  Le  Morn- 
ing Post  rappelait  r^cemment,  h  ce  sujet  quo  le  droit  conventiounel  et  la  legislation  des 
I^tats-Unis  leur  faisaient  un  devoir  d'empdcher,  et,  au  besoin,  de  punir  de  tela  actes 
d'ho8tiIit<^  contro  le  pavilion  d'une  puissance  en  paix  avec  Punion.  Ce  journal  citait 
nidme  quelques  trait^s  dans  lesquels  I'acceptation  que  des  citoyens  am^ricains  feraient 
de  lettr»!S  de  marque  (?tiang^res  pour  courir  sus  aux  navires  de  la  puissance  cosigna- 
taire,  est  assimil^e  ^  la  piraterie  et  rendue  passible  du  meme  traitement.    On  va  donner 

^  Cauchy,  Droit  maritime^  tome  ii,  p.  2:^  et  i*eq. 
«  See  Calvo's  Derecho  Jniernadonal,  tome  ii,  p.  181. 
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ici  la  nomenclature,  aussi  complete  que  possible,  des  conventions  con  clues  par  les  ^tats- 
Unis,  et  dans  lesquels  ce  principe  a  616  lormeUemeut  consacr^. 
The  document  then  refers  to  the  American  foreign -enlistment  acts,  and  continues: 
Le  gouvemement  am<Sricain  a  d^j^  eu  Toccasion  de  montrer  qu'il  dtait  d^cid^  k  rem- 
plir  loyalement  les  obligations  Internationales  qui  lui  sont  impos^es  par  cette  legisla- 
tion. En  1838,  lors  du  blocus  des  ports  du  Mexique  et  de  la  R^publique  Argentine  par 
nos  forces  navales,  le  miniature  de  France,  k  Washington,  ayant  eu  lieu  de  craindre 
qu'on  armd,t  dans  les  ports  de  I'uuion  des  corsaires  munis  de  lettres  de  marque  des 


tol^r^. 

C'est  k  quoi  le  gouvemment  f6d<5ral  ne  se  croirait  sans  doute  pas  moins  essentielle- 
ment  oblig6,  si  Ton  tentait  aujourd'hui  d^organiser,  dans  les  ports  am^ricains,  un  sys- 
t^me  de  course,  sous  pavilion  russe,  contre  le  commerce  de  la  1?  ranee  et  de  TAngleterre. 
n  suffisait,  tout  porte  k  le  croire,  de  signaler  de  semblables  projets  k  sa  vigilance,  pour 
qu'il  s'empre^at  de  prendre  des  mesures  aussi  promptes  qu'efficaces,  dans  le  but  d'a^- 
surer  la  complete  exdcntion  des  lois  en  vigueur.  Le  gouvemnmet  qui,  en  1823,  pro- 
posait  k  TAngleterre  et  k  la  Russie  de  conclure  une  convention  pour  determiner,  sur  les 
bases  les  plus  lib^rales,  les  droits  des  nentres  en  temps  de  guerre,  et  notamment  pour  la 
suppression  de  la  course  maritime,  acte  dont  la  France  venait  de  prendre  Tinitiative^ 
Toccasion  de  la  guerre  d'Espagne,  ce  gouvernement-li^,  disons-nous,  ne  pent  qu'^tre  dis- 
pose k  conformer,  en  ce  qui  d^pendra  de  lui,  sa  politique  et  sa  conduite  au  sentiment 
honorable  qui  le  portait  alors  k  consid^rer  comme  opportun  de  "  revendiquer  et  reha- 
biliter  les  lois  de  V^quit^  natnrelle,  et  d'^tendre  en  mer  I'influence  bienfaisante  des  pr^- 
ceptes  de  la  charity  chr^tienne."  (Note  adress^e  par  M.  Middleton,  ministre  des  fitats- 
Unis,  k  Saint  Petersbourg,  au  comte  de  Nesselrode,  le  5  ddcembre,  1823.) 

IV.  In  singular  contrast  with  this  pohcy  of  the  United  States  has 
been  the  policy  of  Great  Britain.  She,  one  of  the  oldest 
maritime  states  of  Europe,  had  no  legislative  prohibitions  of  pntuampm  to  legi*- 
private  maritime  equipment  for  hostile  purposes,  until  long  ^^*^°°*'^--"^J^^' 
after  such  legislation  existed  in  the  United  States.  How  did  this  happen  ? 
We  may  conceive  the  reasons  of  this,  when  we  reflect  upon  the  numerous 
piratical  enterprises  fitted  out  in  former  times  in  ports  of  Great  Britain 
against  the  possessions  of  Spain  in  America,  and  the  honor  accorded  to 
the  chiefs  of  those  expeditions,  such  as  Drake  and  Hawkins ;  and  when 
we  reflect  further  that  British  legislation,  in  this  respect,  only  com- 
menced when  most  of  the  Spanish  colonies  in  America  had  made  them- 
selves independent  of  Spain. 

But,  even  then,  it  required  all  the  official  and  personal  authority  of 
Mr.  Canning,  and  of  the  government  of  which  he  was  a  member,  to  over- 
come the  vis  inertice  of  the  prejudices  in  this  relation  so  deeply  rooted  in 
the  mind  of  Great  Britain. 

In  reading  the  debates  in  the  British  Parliament  on  occasion  of  the 
passage  of  the  act  of  1819,  it  is  notable,  first,  that  the  opposition  to  the 
enactment  seemed  to  be  absolutely  unconscious  of  all  those  principles 
of  international  morality  involved  in  the  question  :  and  secondly,  that 
the  opposition  seemed  incapable  of  looking  beyona  Spain  and  Spanish 
America,  taking  no  thought  of  the  duties  of  Great  Britain  toward  other 
governments  of  Europe,  and  toward  the  United  States.^ 

It  is  most  interesting  to  see  how,  on  this  occasion,  Mr.  Canning  tow- 
ered above  the  other  debaters,  what  clear  perception  he  exhibited  of  the 
philosophy  of  the  question,  and  what  distinct  knowledge  of  the  true 
principles  of  international  law,  in  contrast  with  the  shallow  arguments 
of  even  so  eminent  a  person  as  Sir  James  Mackintosh. 

Four  years  afterward  the  debate  was  resumed  in  Parliament,  on  a 
motion  made  by  Lord  Althorpe  for  the  repeal  of  the  foreign-enlistment 
act.  On  that  occasion  Mr.  Canning  again  distinguished  himself  by  the 
courage,  the  eloquence,  the  'statesmanship,  and  the  elevation  of  view, 
with  which  he  combated  the  prejudices  of  his  countrymen.    He  referred 

--  -  -  - — I  ^ 

^  See  Hansard^s  Parliamentary  Debates,  vol.  xl,  ^asmn. 
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to  the  United  States  in  language  which  every  Ameiiean  may  read  with 
pride,  and  which  is  pertinent  to  the  present  line  of  observation  on  the 
l)art  of  the  counsel  of  the  American  Government. 

And,  unfortunately  for  the  good  understanding  of  Great  Britain  and 
the  United  States,  the  British  Government  is  not  yet  fully  emancipated 
from  servitude  to  the  traditional  national  prejudices  which  obstructed 
Mr.  Canning.  For,  as  the  Case  and  Counter  Case  of  the  British  Govern- 
ment show,  it  still  lags  behind  the  United  States  in  appreciation  of  the 
true  principles  of  public  law,  which  lie  at  the  foundation  of  the  rela- 
tions of  independent  sovereign  States. 

Y.  The  British  Case,  in  strange  misapprehension  of  the  facts,  assumes 
T..«iMr»tionofother  that  muuicipal  laws  for  the  preservation  of  neutrality  ex- 
couiune-.  igj;  Quiy  iij  ^|j^  United  States  and  Great  Britain.    Mean- 

while the  report  of  the  English  neutrality  laws  commission,  contained 
in  the  appendix  to  the  British  Case,  exhibits  in  detail  the  legislation  of 
this  class  adopted  by  most  of  the  governments  of  Europe. 

In  the  British  Counter  Case,  it  is  true,  the  foreign  laws  of  this  class 
are  at  length  recognized,  but  with  refinements  of  imaginary  distinction, 
which  tend  to  leave  some  doubt  in  the  mind  whether  the  Counter  Case 
does,  or  does  not,  admit  the  error  of  the  Case.  The  Counter  Case  does 
not  seem,  even  now,  to  see  clearly  that  all  theselaws,  what- 
tu^''n'"''prrvJ!,tiun".  evQT  bc  thc  divcrslty  of  form  or  of  nomenclature  among 
them,  are  pervaded  by  one  identical  idea,  namely,  the  pre- 
vention as  well  as  punishment  of  acts  of  private  persons,  such  as  the  en- 
listment of  soldiers  or  mariners,  or  the  expedition  of  men-of-war,  or  of 
letters-of-marque,  in  derogation  of  the  local  sovereignty,  and  tending  to 
involve  the  local  government  in  war  with  other  governments. 

Sir  Eobert  Phillimore,  himself  a  member  of  the  commission,  expresses 
the  identity  of  theory  and  object  in  this  relation  between  the  laws  of  the 
United  States  and  Great  Britain,  and  those  of  other  governments,  as 
follows:  "It  appeared  from  evidence  laid  before  the  English  neutrality 
laws  commission,  appointed  by  the  Queen  in  1867,  (the  recommendations 
of  whose  report  are  mainly  incorporated  in  the  present  and  recent 
statute,)  that  European  States  generally  were  furnished  by  their  muni- 
cipal law  with  the  means  of  fulfilling  their  international  obligations  in 
this  respect."  ^ 

But  the  indirect  or  implied  retraction  in  the  British  Counter  Case 
does  not  relieve  us  from  the  necessity  of  examining  the  legislation  of 
other  governments,  and  their  executive  action  in  the  premises,  because 
that  examination  will  show  that  the  general  conscience  of  the  world  re- 
jects the  theory  of  the  British  Government,  and  conforms  to  that  of  the 
United  States. 

(a)  We  commence  with  scrutiny  of  the  actual  legislation  of  France, 
because  that  legislation  is  the  model  of  the  modern  legisla- 
tion, in  this  respect,  of  many  other  governments. 

The  provision  of  the  French  Code  Penal  is  as  follows  : 

Article  84.  Quiconque  aura,  par  des  actes  uon  appronv<^8  par  le  gouveruement,  ex* 
posd  r^tat  h  line  declaration  de  guerre,  sera  puni  du  bauuissement ;  et,  si  la  guerre  s'eu 
est  suivie,  de  la  deportation. 

Articlk  85.  Quiconque  aura,  par  des  actes  non  approuv^s  par  le  gouveruemenfc, 
expose  des  Franyais  ii  ^prouver  des  reprdsailles,  sera  puni  du  banuissemeut. 

The  general  commentaries  we  make  on  these  two  articles  will  apply 
to  similar  provisions  of  law  of  other  governments. 

^  International  Law,  vol.  i,  p.  467. 
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To  the  casaal  reader  of  them  the  first  idea  which  snggests  itself  is 
their  brevity,  as  compared  with  correspouding  legislation  of  Great 
Britain  and  the  United  States. 

Bat  careful  examination  shows  that  they  express  in  plain  language 
the  true  object  and  theory  of  all  such  laws,  which  is  to  punish  private 
persons  who  undertake  acts  of  war  by  land  and  sea,  in  derogation  of 
the  sovereignty  and  in  prejudice  of  the  peace  of  their  country ;  and  that 
they  do  it  eflTectually,  but  in  terms  of  equal  terseness  and  precision. 

On  the  other  hand,  the  English  acts  are  so  overloaded  with  a  mass 
of  phrases,  alike  unprecise  and  confused,  with  so  much  of  tedious  super- 
fluity of  immaterial  circumstances,  as  if  they  were  specially  designed  to 
give  scope  to  bar  chicanery,  to  facilitate  the  escape  of  offenders,  and  to 
embarrass  and  confound  the  officers  of  the  government  charged  with  the 
administration  of  law.  Such  indeed  has  l^en  the  ordinary  complexion 
of  the  legislation  of  Great  Britain,  and  this  style  of  complex  verbosity 
of  legislation  has  unhappily  been  transmitted  to  the  United  States, 
although  there  it  begins  to  encounter  steady  efforts  of  reformation, 
which  are  conspicuous  in  the  legislation  of  many  of  the  American  States. 

These  are  secondary  considerations,  however.  The  important  point 
is,  that  neither  the  administrative  nor  the  judicial  functionaries  of 
France,  nor  her  legislators  and  statesmen,  ever  conceived  that  the  pro- 
visions of  her  penal  code  were  anything  more  than  what  they  profess  to 
be,  namely,  the  means  of  punishing  the  crimes  of  private  persons.  States- 
men and  legislators  of  France  never  imagined  that  these  provisions  of  the 
penal  code  are  the  measure  and  limit  of  her  soverign  rights  or  of  her  sov- 
ereign duties.  Incidentally  those  provisions  may  come  in  aid  of  execu- 
tive action.  But  to  punish  individual  wrong-doers  does  not  prevent 
wrong-doing,  save  incidentally  by  admonition  and  example.  Punitive 
legislation  is  one  thing,  preventive  another ;  and  the  only  effectual  pre- 
vention of  the  wrongful  acts  of  private  persons,  which  tend  to  compro- 
mise the  neutrality  of  a  Government,  is  the  summary  act  of  forcible 
prevention  of  such  deeds  by  the  supreme  authority  of  the  Government. 
Such  is  the  theory  of  the  laws  of  France  in  this  behalf,  as  it  is  of  the  laws 
of  the  United  States.* 

This  appreciation  of  the  articles  of  the  French  Code  Penal  is  confirmed 
by  authoritative  commentaries  thereon,  some  of  which  are  reproduced  in 
the  documents  annexed  to  the  American  Counter  Case. 

Accordingly,  it  is  to  be  remembered  that  no  cruisers  sailed  from  the 
ports  of  France  to  depredate,  under  the  Confederate  flag,  on  the  com- 
merce of  the  United  States. 

At  the  very  commencement,  all  Frenchmen  were  forbidden  by  sov- 
ereign act  "  to  take  a  commission  from  either  of  the  two  parties  to  arm 
vessels  of  war,  or  to  accept  letters  of  marque  for  a  cruise,  or  to  assist  in 
any  manner  in  the  equipment  or  armament  of  a  war- vessel,  or  privateer, 
of  either  of  the  belligerents.''  ^ 

And  when  attempts  were  made  by  the  Confederates  to  construct  and 
equip  cruisers  in  the  ports  of  France,  on  complaint  being  made  by  the 
minister  of  the  United  States,  the  construction  of  these  vessels  was 
arrested ;  and  when  a  builder  professed  that  vessels  under  construction, 
with  suspicion  of  being  intended  for  the  Confederates,  were  in  fiict  in- 
tended for  a  neutral  government,  the  French  ministers  required  proof 
of  such  professed  honest  intention,  and  carefully  watched  the  vessels  to 
make  sure  that  they  should  not  go  into  the  service  of  the  Confederates. 

*See  docnments  annexed  to  the  American  Counter  Case,  pages  60  J  et  seq, 
■^See  Documents,  ubi  8U}jra,  p.  912. 
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On  this  point  we  quote  the  language  of  the  minister  of  marine,  as  fol- 
lows: 

Tbe  vessels  of  war  to  wbich  you  have  called  oar  attention  shall  not  leave  the  ports 
of  France  until  it  shall  have  been  positively  demonstrated  that  their  destination  does 
not  affect  the  principles  of  neutrality,  which  the  French  Government  wishes  to  rigidly 
observe  toward  botli  belligerents.' 

Contrast  this  with  the  conduct  of  the  British  Government  in  like  cir- 
cumstances, as  exhibited  in  the  analysis  of  facts  comprised  in  the  present 
Argument,  where  it  is  shown  with  what  incredible  credulity  the  British 
Government  accepted  the  false  and  deceptive  statements  of  the  criminal 
and  mercenary  ship-builders  engaged  in  the  violation  or  evasion  of  the 
laws  of  Great  Britain. 

It  requires  exercise  of  much  candor  to  believe  that  the  British  minis- 
ters could  have  permitted  themselves  to  be  so  grossly  imposed  upon,  if 
they  desired  to  know  the  truth.  Had  they  done  what  the  French  Gov- 
ernment did  in  like  circumstances — if  they  had  required  the  known 
tools  of  Confederates  at  Liverpool,  as  might  well  have  been  done  in 
virtue  of  the  provisions  of  the  merchant  shipping  act,  and,  indeed,  of 
the  foreign-enlistment  act,  to  make  proof  of  pretended  honesty  of  pur- 
I)ose, — the  present  controversy  between  the  two  Governments  might  not 
ever  have  arisen. 

In  like  manner  the  conduct  of  France,  regarding  the  remanning  of 
Confederate  cruisers  in  her  ports,  is  in  striking  contrast  with  the  conduct 
of  the  British  Government  in  reference  to  the  same  subject-matter. 

(b)  All  the  observations  regarding  the  legislation  of  France  apply,  in 

substance,  to  the  legislation  of  Italy ,^  and  the  regulations 
'^*''  of  the  Government  of  Italy,  including  circulars  of  the  minis- 

ter of  marine,  and  decrees  of  the  King,  all  with  distinct  reference  to  the 
present  controversy,  are  comprehensive,  definite,  and  explicit  in  pre- 
venting, as  they  did  prevent,  any  attempt  of  the  Confederates  to  fit  out 
cruisers  in  the  ports  of  Italy,  to  abuse  the  right  of  asylum,  or  to  cruise 
therefrom  against  the  commerce  of  the  United  States. 

All  these  measures,  in  form  and  ettect,  assumed  preventive  action  by 
the  executive,  independently  of  the  penal  provisions  of  the  municipal 
laws  of  Italy.^ 

The  universality  of  laws  of  this  class  in  the  various  countries  of 
Europe  is  indicated' by  recent  Italian  juridical  writers.* 

(c)  In  like  manner,  examination  of  the  laws,  regulations,  and  political 

action  of  Switzerland,  in  the  matter  of  neutrality,  shows 
swuxeriand.  thclr  couformity  in  theory  with  that  of  the  United  States, 

and  emphatically  contradicts  that  of  Great  Britain. 

The  GodepSnalfSdiral  of  Switzerland  is  in  this  respect  more  concise  and 
comprehensive  even  than  that  of  France,  for  it  indicts  punishment  on 
all  persons  guilty  in  Switerland  of  committing  any  act  contrary  to  the 
law  of  nations.*^ 

Various  ordinances  of  the  Federal  Council  contain  the  most  stringent 
provisions  for  the  maintenance  of  the  neuti^ality  of  the  republic.^ 

A  federal  law  of  Switzerland  regulates  in  the  fullest  manner,  and  with 
all  proper  restrictions,  the  enlistment  of  troops  in  the  territory  of  the 


^  See  Documents,  vM  supra,  p.  912. 

*  Documents  as  above,  p.  949. 

3  See  Documents  annexed  to  the  American  Case,  vol.  iv,  p.  150  el  seq. 

*  See  Ferrarotti,  Commentario  del  oodive  penaUy  vol.  i,  pp.  261-2;  and  Oastelleri,  LegiB- 
lazioni  oompo/'oto,  p.  284. 

^  Document  annexed  to  the  American  Counter  Case,  p.  1092. 
®  Ubi  aupray  p.  1105. 
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republic  for  foreign  service,  providing  that  it  shall  not  be  done  without 
the  express  permission  of  the  government ;  and  various  official  reports 
demonstrate  the  active  efficiency  of  the  federal  government  in  defending 
its  neutrality,  not  merely  by  municipal  laws,  to  be  executed  by  the 
courts,  but  by  the  most  complete  executive  action  supported  by  the 
military  force  of  the  republic.^ 

{d)  Similar  conclusions  apply  to  the  legislation  and  the  administrative 
action  of  the  empire  of  Brazil :  in  considering  which  it  will  ^ 

be  convenient  also  to  refer  to  the  legislation  and  administra-  "** 

live  action  of  Portugal,  because  of  the  similarity  of  their  laws,  and  the 
more  or  less  of  common  commentary  thereon  by  juridical  writers  in  one 
country  or  the  other,  of  eminence  and  authority. 

The  penal  code  of  Portugal  in  this  respect  is  substantially 
the  same  as  that  of  France.^  **°^"** 

That  of  Brazil,  while  comprehending  the  same  idea,  is  more  complete 
in  its  development. 

By  that  code  it  is  a  crime  on  the  part  of  any  individual  to  "  provoke 
directly  and  by  acts  a  foreign  nation  to  declare  war  against  the  empire,'* 
or  "if  in  case  no  declaration  of  war  take  place,  but  in  consequence  of 
such  provocation  there  should  be  necessity  for  any  sacrifice  on  the  part 
of  Brazil,  or  prejudice  of  her  integrity,  dignity,  or  interests." 

By  that  code  it  is  also  made  a  crime  to  "  commit,  without  order  or 
authority  of  the  government,  hostilities  against  the  subjects  of  another 
nation,  so  as  to  compromise  peace,  or  provoke  reprisals." 

Furthermore  it  is  declared  to  be  piracy  "  to  practice  on  the  sea  any 
act  of  depredation  or  violence,  whether  against  Brazilians,  or  against 
foreigners  with  whom  Brazil  is  not  in  a  state  of  war.'" 

Both  in  Brazil  and  Portugal  these  provisions  of  the  penal  code  are 
but  incidental  only  to  the  executive  action,  which  prevents  by  supreme 
authority  any  violation  of  their  neutrality,  either  by  subjects  or  by 
foreigners. 

We  beg  leave  to  refer  this  high  tribunal  to  the  administrative  regula- 
tions of  the  Brazilian  Empire,  for  the  enforcement  of  neutrality  in  all 
the  ports  of  the  Empire,  in  the  amplest  manner,  by  efficient  action  on 
the  part  of  the  imperial  ministers,  and  of  the  provincial  presidents.* 

In  the  American  Case,  and  the  documents  to  which  it  refers,  there  is 
sufficient  indication  of  the  loyalty  and  efficiency  with  which  the  Bra- 
zilian Government  maintained  its  sovereignty  against  the  aggressive 
efforts  of  the  Confederates.^ 

As  to  Portugal,  we  refer  to  the  correspondence  annexed  to  the  Ameri- 
can Counter  Case,  to  show  that  she  also  never  pretended  that  her  neutral 
duty  was  confined  to  the  execution  of  the  provisions  of  her  penal  code. 
She  also  put  forth  the  executive  pQwer  of  the  Crown  to  prevent,  repress, 
or  repel  aggressive  acts  of  the  Confederates  in  violation  of  her  hospi- 
tality, or  in  the  derogation  of  her  sovereignty.  Nay,  more,  the  Govern- 
ment of  Portugal,  finding  its  own  naval  force  inadequate  to  prevent  the 
Confederates  from  abusing  the  right  of  asylum  in  the  Western  Islands, 
expressly  authorized  the  American  Government  to  send  a  naval  force 
there  for  the  purpose  of  defending  the  sovereignly  and  executing  the 
law  of  Portugal.* 

*  Vattel,  Droit  de  gens,  ^d.  Pradier-Fod<5r<^,  tome  ii,  p.  454,  note. 
'  Documents  annexed  to  the  American  Counter  Case,  p.  958. 

*  Vhi  supra,  p.  1041  et  seq,  ^ 

*8ee  the  circulars  issued  by  the  Brazilian  Government,  in  «upplem«i»tary  documents 
annexed  to  the  American  Case,  vol.  vii,  p.  107  et  neq. 
^  American  Case,  p,  465. 
See  documents  annexed  to  the  American  Counter  Case,  p.  10i:$  et  neq. 
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(e)  In  Spain,  the  "  Oodigo  Penal,''  while  repeating'the  general  provision 
^  .^  of  the  French  "  Code  Pdnal,''  adds  the  following  important 

'*'"'  specific  enactment  to  punish  '•  any  person  who  without  le- 

gitimate authorization  shall  levy  troops  in  the  kingdom  for  the  service 
of  any  foreign  power,  or  shall  expedite  cruisers,  whatever  may  be  the 
object  proposed,  or  the  nation  against  which  it  is  intended  to  commit 
hostilities."  ^ 

But  Spain  never  pretended  that  she  had  any  right  to-  plead  these  pro- 
visions of  her  penal  code  as  excuse  for  omitting  to  act  preventively  by 
executive  power  to  repress  misconduct  on  the  part  of  the  Confederates.^ 

(/)  In  regard  to  the  governments  of  Brazil,  Portugal,  and  Spain,^  it 
deserves  to  be  remarked  that  their  respective  juridical  commentators 
fully  explain  the  theory  of  their  penal  codes  as  being  chiefly  valuable  to- 
aid  in  the  preservation  of  the  national  peace.  They  rightfully  maintain 
that  neither  the  enlistment  of  troops  in  a  country  for  foreign  service*, 
nor  the  equipment  of  ships  of  war  in  their  ports  for  such  service,,  would 
of  themselves,  and  of  necessity,  involve  any  disturbance  of  the  domestic 
peace.  Such  acts  are  not  prohibited  as  being  immoral  or  criminal  per 
sej  but  only  if  done  in  derogation  of  the  local  sovereignty  and  in  preju- 
dice of  the  rights  of  other  governments.  That  is  to  say,  these  laws,, 
although  not  bearing  the  title  of  "  Neutrality  Laws,"  are  quite  as  clearly 
neutrality  laws  in  fact  as  the  foreign-enlistment  acts  of  the  United 
States  and  of  Great  Britain.^ 

We  might  extend  these  remarks  to  the  legislation  of  all  the  other 
maritime  states  of  Europe. 

B*ig.um  and  Hoi-      (o)  Thc  pcual  laws  of  Belgium  and  the  Netherlands,  ia 
'"^^  this  respect,  are  identical  with  those  of  France.* 

(h)  The  provision  of  the  penal  code  of  the  Netherlands  deserves  atten- 
tion because  of  the  very  pertinent  remarks  respecting  it  made  by  the 
Netherlands  minister,  Mr.  Van  Zuylen,  in  reply  to  the  inquiries  of  the 
British  cJiarg^  d'affaires,  Mr.  Ward. 

Mr.  Van  Zuylen  writes  as  follows : 

T»E  Hague,  March  6y  1867. 

Mr.  Ward's  note  of  tlio  16th  instant,  asking  information  for  his  government  abont 
^  the  laws,  regnlations,  and  other  means  that  the  Netherlands  may  use  to  prevent  viola> 

tion  of  neutrality  within  her  borders,  has  been  received. 

In  reply,  the  undersigned  informs  Mr.  Ward  that  there  is-  no^code  of  laws  or  regula- 
tions in  the  Kingdom  of  the  Netherlands,  concerning  the  rights  and  duties  of  neutrals, 
nor  any  special  laws  or  ordinances  for  either  party,  on  this  very  important  matter  of 
external  public  law.  The  government  may  use  articles  84  and  85  of  the  penal  code  p 
but  no  legislative  provisions  have  been  adopted  to  protect  the  government,  and  serve 
against  those  who  attempt  a  violation  of  neutrality. 

It  may  be  said  that  no  country  has  codified  these  regulations  and  given  them  the 
force  of  law ;  and  though  Great  Britain  and  the  United  States  have  their  foreign- 
enlistment  act,  its  effect  is  very  limited.    Tlie  Netherlands  government  has  not  yet 
thought  proper  to  collect  the  regulations  in  relation  to  the  rights  and  duties  of  neu- 
trality;  but  haa  always  scrupulously  observed  the  principles  of  the  European  law  or 
nations,  and  has  published  notices  (as  Great  Britain  and  France  did  in  1861)  to  Nether- 
land  subjects  not  to  carry  dispatches  or  articles  contraband-  of  war,  nor  to  break  an 
effective  blockade,  nor  to  engage  in  privateering,  nor  accept  letters  of  marque. 

The  admission  of  belligerent  ships  of  war  into  our  ports  was  regulated  in  the  same 
manner,  and  the  special  instructions  sent  to  our  colonial  governors,  during  the  civil 
war  in  the  United  States,  were  communicated  to  the  British  legation  on  the  17th  De- 
cember, 1861. 


*  Documents,  ut  mpray  p.  10.51  et  seq. 

^Vbi  supra,  p.  1072  et  seq.  See  also  the  letter  of  the  Spanish  minister,  M.  Ribeiro,  ta 
Sir  A.  Paget,  Amer.  App.,  vol.  iv,  p.  158. 

'See  Silva  Ferrao,  Theoria  do  Direito  Penal,  vol.  iv,  pp.  181,  231 ;  and  Pacheco,.  C^cit^o^ 
Penal  Concordado,  tome  ii,  pp.  91,  96,  in  Documents,  vHsupray  pp.  958,  1052. 

^See  Nederlandache  lyethoekeriy  ed.  18G5,  p.  677,  for  the  law  of  the  Netherlands.. 
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Those  notices  were  more  extensive  and  precise  last  year.  The  government  under- 
took to  prevent  the  equipment  of  war  vessels  for  the  belligerents  in  her  ports.  A 
•copy  of  the  Official  Gazette,  March  20,  1866,  containing  those  notices,  is  hereto 
annexed. 

Articles  84  and  85  of  the  penal  code  may  be  used  as  coercive  measures  to  prevent 
violations  of  neutrality.  For  example,  they  might  serve  to  prosecut-e  those  attempting 
to  equip  or  sell  vessels  of  war  in  our  port  for  tne  benefit  of  belligerents.  The  vessels 
■could  then  be  seized  on  evidence,  and  their  departure  be  thus  prevented.^ 

Mr.  Yan  Zuylen's  language  is  inaccurate.  He  obviously  intended  to 
•express  that  the  Netherlands  have  no  laws  known  by  the  name  of  laws 
of  neutrality,  or  codified  as  such.  He  seems  not  to  have  thought  that 
mere  penal  provisions  deserved  the  name,  although  he  refers  to  penal 
provisions,  which,  as  he  says,  are  ancillary,  in  that  sense,  to  the  exer- 
cise of  the  executive  power  of  the  government,  this  being  the  proper, 
and  indeed  the  only  effectual,  agency  for  the  protection  of  its  sover- 
eignty against  invasive  or  evasive  acts  on  the  part  of  belligerents. 

The  efficiency  with  which  executive  power  is  applied  to  such  subjects 
in  the  Netherlands  is  fully  manifested  by  the  pertinent  circulars  of  that 
government.* 

(t)  We  find  similar  laws  existing  in  Eussia ;  in  Prussia,  which,  had 
occasion  once  to  apply  those  laws  to  the  acts  of  British  r««ui  tnd  ?«.. 
agents  in  Prussia^  in  Denmark,  and  in  Sweden.^  swed«r""^ 

{j)  The  documents,  which  exhibit  the  legislation  and  political  action 
of  Denmark  in  this  relation,  are  particularly  interesting,  because  they 
so  clearly  show  how  the  penal  or  punitive  laws  were  merely  and  simply 
supplemental  to  the  preventive  action  of  the  Government. 

6.  On  review,  therefore,  of  the  legislation  and  political  action  of  Great 
Britain,  as  compared  with  that  of  all  other  Governments, 
we  arrive  at  the  following  conclusions ;  oo«pafBt.rc review. 

(a)  The  institutions  of  Italy,  Brazil,  Switzerland,  France,  Spain,  Por- 
tugal, the  Netherlands,  and  all  other  Governments  of  Europe  indeed^ 
except  Great  Britain,  expressly  assume,  as  do  the  institutions  of  the 
United  States,  that  volunteer  and  unauthorized  military  and  naval  expe- 
ditions, undertaken  in  a  neutral  country,  are  to  be  restrained,  because 
tending  to  involve  such  country  in  war  with  the  country  aggrieved. 
Infringements  of  the  law  are  punished  mainly  for  that  reason,  including 
the  protection  of  the  national  sovereignty. 

(b)  Hence,  in  all  those  countries,  except  Great  Britain,  the  punitive 
law  is  a  secondary  fact  5  the  primary  fact  being  the  preventive  action 
of  the  Government. 

(c)  The  United  States  perfectly  understood  this,  the  true  relation  of 
things,  and  while  they  indicted  persons  and  arrested  ships,  they  did 
not,  when  occasion  required  action,  rely  on  such  merely  punitive,  or  at 
most  auxiliary,  means,  but  called  into  play  the  armed  forces  of  land 
and  sea  to  support  the  Executive  in  summary  acts  of  prevention  by 
force  for  the  maintenance  not  only  of  the  sovereignty  but  of  the  neu- 
trality of  the  Government. 

(d)  Neither  Lord  Eussell,  in  his  correspondence  with  Mr.  Adams,  nor 
the  framers  of  the  British  Case,  appear  to  have  had  any  clear  concep- 
tion of  these  higher  relations  of  the  subject,  although  distinctly  and 
explicitly  stated  in  the  best  works  of  international  law  of  Great  Britain 
herself. 

(e)  Great  Britain  alone  pretends  that  punitive  law  is  the  measure  of 
neutral  duties :  all  other  Governments,  including  the  United  States,  pre- 


>  Documents  annexed  to  the  American  Case,  vol.  iv,  p.  155. 
^Documents  annexed  to  the  American  Counter  Case,  Supplement,  p.  56. 

>  Ibid.,  pp.  54,53,51,62. 
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vent  peril  to  the  national  peace  through  means  of  prerogative  force^ 
lodged,  by  implied  or  express  constitutional  law,  in  the  hands  of  the 
Executive. 

VIII.  We  are  now  prepared  to  judge  whether,  in  the  incidents  of  the 

present  controversy,  the  conduct  of  other  governments  was^ 
ooi  u8ioa*.         ^^  ^^^  British  government  pretends  in  answer  to  the  recla- 
mations of  the  United  States,  the  same  as  that  of  Great  Britain,  and 
whether  Great  Britain  did  all  which  they  did  in  discharge  of  interna- 
tional obligations  toward  the  United  States. 

It  is  obvious  to  see  that,  upon  her  premises  of  political  action,  it  was 
impossible  that  Great  Britain  should  discharge  those  duties  as  they 
were  discharged  by  other  governments. 
In  point  of  fact  she  did  not. 

(a)  Other  governments  not  only  prevented  the  armament  of  cruisers, 
but  also  forbade  their  construction.  For  example,  France,  the  Nether- 
lands, Denmark. 

(b)  Other  governments  imposed  just  limits  on  asylum,  and  punished 
its  abuse.    For  example,  Brazil,  France,  Spain,  Portugal. 

{c)  No  other  government  allowed  armed  cruisers  to  sail  from  her  ports 
to  prey  on  the  commerce  of  the  United  States.  She  alone  furnished  the 
Alahamas  and  the  Floridus,  which,  by  the  capture  of  our  merchantmen, 
gave  to  the  United  States  cause  of  national  reclamation. 

{d)  In  no  other  government  was  the  wrong  committed  of  allowing  it- 
self, as  Lord  Eussell  unequivocally  admits,  to  be  subjected  to  the  shame 
of  being  the  established  seat  of  the  military  and  naval  supplies  of  the 
Confederates. 

IX.  Both  in  the  Case  and  Counter  Case  of  tha  British  government 
Thebirtoryofthe  thcrc  is  claboratc  arraignment  of  the  government  of  the 

IiL"u^i.^SJrTof'h;  United  States,  in  respect  to  the  manner  in  which,  at  various 
Briiish  pleadings,  perlods  of  thcir  public  history,  they  have  discharged  their 
neutral  obligations  toward  other  governments. 
We  dispute  the  right  of  the  British  government  to  discuss  any  such. 
lu  relevancy  M-  Diattcr  bcforc  this  Tribunal.  Great  Britain  is  here  accused, 
'^'^'*-  not  only  of  violation  of  neutrality,  but  of  permitting  or 

suffering  the  active  complicity  of  her  subjects  with  the  rebels  of 
the  United  States.  It  is  no  answer  to  this  charge  to  say  that,  at 
some  time  past,  the  American  Government  was,  or  may  have  been,  de- 
linquent toward  some  other  government.  Such  an  answer  is  not  com- 
Eatible  with  reason  or  justice,  but  is  contrary  to  both.  Xothing  is,  or  can 
e,  on  trial  before  this  tribunal,  but  the  conduct  of  Great  Britain.  That, 
and  that  alone,  is  submitted  by  the  treaty  of  W«ashington.  To  summon 
the  United  States  to  enter  into  discussion  of  its  acts  toward  other  gov- 
ernments, which  is  in  effect  now  done  by  the  British  Government,  is  to 
call  on  the  Tribunal  to  pass  judgment  on  imputed  acts  of  the  United 
States  which  are  wholly  outside  of  the  questions  to  be  submitted  by  the 
two  governments,  according  to  the  tenor  of  the  Treaty. 

The  British  Case  and  Counter  Case,  it  is  true,  introduce  these  matters 
professedly  as  bearing  on  the  inquiry  of  what  is  due  diligence,  by  ex- 
amination of  what  has  been  the  conduct  of  the  United  States  under 
circumstances  of  alleged  similarity  to  those  involved  in  the  present 
controversy.  But  these  matters  are  not  the  less  discussed  by  the  British. 
Government  in  the  manner  and  spirit  of  counter  accusation.  And,  evea 
as  to  the  specific  relation  in  which  the  subject  is  professedly  introduced 
by  the  British  Government,  it  is  not  the  less  utterly  irrelevant,  valueless 
as  argument,  and  incapable  in  any  respect  of  instructing  the  conscience 
of  this  Tribunal. 
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The  two  governments  have  submitted  the  qaestiou  of  the  conduct  of 
Great  Britain  at  a  precise  period  of  time  and  in  a  specific  relation,  that 
of  the  late  domestic  rebellion  in  the  United  States.  That  is  the  definite 
subject  to  be  investigated  and  judged  by  the  Tribunal,  upon  the  proofs 
presented  by  the  two  governments.  As  incidental  to  this  particular 
subject,  is  the  Tribunal  to  take  up  and  examine  twenty  other  controver- 
sies, each  wholly  independent  of  that  and  of  one  another,  and  to  deter- 
mine seriatim  each  one  of  them,  in  order  to  know  how  to  determine  the 
particular  controversy  submitted  by  the  Treaty !  That  would  be  pre- 
posterous as  reason,  and  impossible  to  be  done,  as  act. 

The  counsel  of  the  United  States  must  refuse  to  consent  to  have 
drawn  in  judgment  here  the  past  or  present  relations  of  their  govern- 
ment to  France,  Spain,  Portugal,  Mexico,  or  even  Great  Britain  herself. 

^Nevertheless,  being  thus  challenged  by  the  British  Government,  we 
presume  to  say  that  the  history  of  the  foreign  relations  of  the  United 
States,  in  this  respect,  if  it  have  any  pertinency  to  the  present  contro- 
versy, has  such  pertinency  to  the  effect  of  confirming  the  theories  of 
public  law  on  which  the  present  reclamations  of  the  United  States  here 
stand,  as  maintained  in  this  Argument. 

The  Tribunal  cannot  fail  to  observe,  in  the  first  place,  that  while 
Great  Britain  constantly  asserts  that  her  duties  of  neutrality  are  de- 
fined by  an  act  of  Parliament,  and  that  her  government  has  no  means 
or  power  to  maintain  neutrality,  except  by  the  agencies  of  an  act  of  Par- 
liament, yet  during  her  entire  national  life,  for  a  period  of  nearly  eight 
hundred  years,  she  did  not  possess  any  such  act  of  Parliament,  and,  of 
course,  during  all  that  period  she  neither  could  nor  did  discharge  her 
duties  of  neutrality  towards  other  governments.  It  would  be  an  un- 
welcome task  to  the  counsel  of  the  United  States,  as  they  well  might, 
to  proceed  to  imitate  the  British  case,  and  recount  all  the  occasions, 
even  in  more  modern  times,  in  which  it  might  be  charged  that  by  acts 
of  aggressive  intervention,  by  sea  and  by  land,  Great  Britain  has  man- 
ifested her  slight  consideration  of  the  proper  rights  of  the  other  states 
of  Europe,  more  especially  in  the  class  of  maritime  questions,  and  of 
domestic  disturbances  existing  in  other  states.  Are  not  the  works  of 
jurisprudence  of  all  nations  full  of  inculpations  of  these  acts  on  the  part 
of  Great  Britain  f  Has  not  every  maritime  state  of  Europe,  one  after 
the  other,  been  forced  in  self-defense,  in  these  relations,  into  war  with 
Great  Britain  V 

And  yet  it  would  be  much  more  pertinent  to  the  present  issue  thus  to 
scrutinize  the  political  conduct  of  Great  Britain  with  reference  to  other 
governments,  than  it  is  to  scrutinize  that  of  the  United  States. 

Now,  then,  while,  until  the  year  1819,  Great  Britain  had  no  municipal 
law  for  the  preservation  of  neutrality,  and  while  she  steadily  disavows 
the  possibility  of  using  any  other  means,  the  United  States,  on  the  con- 
trary, almost  at  the  very  moment  of  entering  into  the  family  of  nations, 
asserted,  and  have  continued  to  assert,  the  right  and  the  duty  of  every 
government  to  act  as  such  politically,  and  by  exercise  of  supreme  ex- 
ecutive force  to  watch  over,  guard,  and  maintain  its  neutrality  between 
contending  belligerents.  While  England  professes,  as  her  view  of  pub- 
lic law,  that  constitutional  governments  must  of  necessity  allow  them- 
selves to  drift  continually  into  war  by  reason  of  having  no  other  means 
to  ke«p  peace  except  an  act  of  Parliament,  and  that  confessedly  insuf- 
ficient,— the  United  States,  on  the  other  hand,  have  as  constantly  main- 
tained, and  do  now  maintain,  that  it  is  the  duty  of  all  governments,  in - 

*  See  Canchy,  uhi  supra;  Luccbesi  PaUi,  Droit  Public  et  Maritime,  p.  55,  ei  seq.;  Cussy, 
P'kawaj  etc.,  pr^f. 
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eluding  especially  constitational  goverilments,  to  discharge  their  neu- 
tral duties  in  obedience  to  rules  of  right,  independent  of  and  superior 
to  all  possible  acts  of  Parliament.  In  consonance  with  which  doctrine 
it  is  that  every  President  of  the  United  States,  from  President  Wash- 
ington to  President  Grant,  inclusive,  has  never  failed  to  apply  due  dili- 
gence, voluntarily,  sponte  sudy — ^in  the  vigilant  discharge  of  his  own. 
official  duty,  not  in  mere  complaisance  to  foreign  suggestion, — by  him* 
self  or  by  other  officers  of  the  Government,  to  prevent  all  unlawful 
enterprises  of  recruitment  or  equipment  in  the  United  States. 

In  proof  of  these  assertions,  we  proceed  briefly  to  touch  on  such  in- 
cidents of  the  past  history  of  the  United  States  as  are  (however  iUegiti- 
matelv)  brought  into  question  here  by  the  British  Case  and  Counter 
Case.*^ 

(a)  In  regard  to  our  first  controversy  with  Great  Britain  in  this 
Neairaiity  toward  Tcspcct,  lu  tho  tlmc  of  Prcsidcut  Washington,  we  need  do 
pSie^nf  wihi'n?  uothiug  moro  than  cite  testimony  of  Englishmen  them- 
toD'-wimmutratioa  gelvcs,  to  thc  houor  aud  good  faith  of  the  American  Gov- 
ernment. 

In  the  first  place,  Lord  Tenterden,  in  the  documents  appended  to  the 
British  Case,  admits  the  good  faith  and  the  efficiency  of  President 
Washington. 

Secondly,  Mr.  Canning,  certainly  one  of  the  greatest  ministers  of 
Great  Britain,  on  occasion  of  opposing  the  repeal  of  the  British  foreign- 
enlistment  act,  said : 

"  If  I  wished,^  Mr.  Canning  said,  "  for  a  guide  in  a  system  of  neu- 
trality, 1  should  take  that  laid  down  by  America  in  the  days  of  the 
presidency  of  Washington  and  the  secretaryship  of  Jefferson.  In  1703 
complaints  were  made  to  the  American  Government  that  French  ships 
were  allowed  to  fit  out  and  arm  in  American  ports  for  the  purpose  of 
attacking  British  vessels,  in  direct  opposition  to  the  laws  of  neutrality. 
Immediately  upon  this  representation,  the  American  Government  held 
that  such  a  fitting  out  was  contrary  to  the  laws  of  neutrality ;  and 
orders  were  issued  prohibiting  the  arming  of  any  French  vessels  in, 
American  ports.  At  New  York  a  French  vessel,  fitting  out,  was  seized, 
delivered  over  to  the  tribunal,  and  condemned.  Upon  that  occasion 
the  American  Government  held  that  such  fitting  out  of  French  ships 
in  Americiin  ports,  for  the  purpose  of  cruising  against  English  vessels, 
was  incompatible  with  the  sovereignty  of  the  United  States,  and  tended 
to  interrupt  the  peace  and  good  understanding  which  subsisted  between 
that  country  and  Great  Britain.^ 

"  Here,  sir,  (be  added,)  I  contend  is  the  principle  upon  which  we  ought 
to  act."  2 

Finally,  in  the  midst  of  the  occurrences  now  in  controversy  between 
the  two  governments,  Sir  Kouudell  Palmer  spoke  as  follows  in  the 
House  of  Commons : 

*'A8  long  ago  as  1793,  we  emphatically  insisted  that  the  American  Government 
B)iould  not  supply  France,  with  whom  we  were  then  engaged  in  hostilities,  with  vessels 
of  war.  We  required  them  to  detain  those  vessels,  and  Washington  did  detain  them, 
before  jauy  foreign-enlistment  act  was  passed.  Washington  not  only  detained  the  ves- 
sels at  our  instance,  but  he  proposed  and  carried  in  Congress  the  American  foreign- 
enlistment  act,  as  his  enemies  then  said,  at  our  dictation.  Precisely  the  same  attacks 
which  are  now  directed  against  Her  Majesty's  Government  in  this  House  were  thea 
directed  against  Washington  in  Congress.  There  were  members  of  Congress  who  said 
that  he  was  truckling  to  England  and  allowing  the  English  embassador  to  dictate  to 

^  Appendix  to  British  Case,  vol.  iii.  Supplement,  p.  22. 

-  Hansard's  Parliamentary  Debates,  N.  S.,  vol.  viii,  p.  1019.  Canning's  Speeches, 
vol.  V,  p.  50. 
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him  ;  they  lamented  the  humiliation  of  their  country  and  declared  that  the  stars  and 
stripes  had  beeu  dragged  in  the  dust.  But  that  great  man  despised  the  imputation  of 
cowardice ;  he  was  strong  enough  not  to  fear  to  be  thought  afraid,  and  in  spite  of 
clamor — for  there  will  always  be  violent  and  excitable  men  in  all  popular  assemulies, — 
Washington  pursued  the  course  which  he  knew  to  be  just,  and  at  the  same  time  best 
calculated  for  the  interest  and  welfare  of  his  own  country.  He  passed  the  forei^- 
enlistment  act,  and  a  treatjjr  was  subsequently  entered  into,  stipulating,  among  otner 
things,  for  the  restoration  of  prizes  captured  by  vessels  that  were  fitted  out  in  American 
ports."* 

The  counsel  of  the  United  States  are  for  themselves  content  with 
their  own  convictions  on  this  point,  but  they  conceive  that  the  testi- 
mony of  Mr.  Canning,  Sir  Koundell  Palmer,  and  Lord  Tenterden  may 
fitly  serve  to  satisfy  this  high  Tribunal. 

(h).  The  British  Case  impliedly  blames  the  United  States    Expej.t.o.  of  m.- 
on  account  of  the  expedition  of  Miranda.  '*"'^ 

Francisco  Miranda,  bom  in  the  Spanish- American  province  of  Vene- 
zuela, had  served  in  the  army  of  France  under  commission  of  the  Na- 
tional Convention,  but  was  suspended  from  command,  and  banished  for 
misconduct  at  the  battle  of  Nerwinde.'^  He  became  besotted  with  the 
idea  of  being  the  predestined  regenerator  of  his  native  country,  without 
other  capacity  or  resources  than  his  own  extravagant  self-conceit.  He 
by  some  means  made  himself  acceptable  to  Mr.  Pitt,  who  encouraged 
him  in  the  idea  of  getting  up  an  expedition  for  the  invasion  of  Vene- 
zuela.^ 

Political  considerations  standing  in  the  way  of  his  doing  this  in  Eng- 
land, he  went  to  the  United  States,  thinking  to  find  there  a  convenient 
point  of  departure.  But  President  Adams  steadily  repelled  his  ad- 
vances, and  rendered  abortive  all  his  attempts  to  get  up  the  proposed 
expedition.^  Some  years  afterward,  still  favored  by  Great  Britain,*  he 
again  appeared  in  the  United  States  with  the  same  purposes. 

He  had  much  of  the  plausibility,  and  all  the  impudence,  of  that  class 
of  cosmopolitan  exiles  and  adventurers.  By  the  exhibition  of  deceptive 
letters  written  by  himself  to  President  Jefferson  and  Secretary  Madison — 
letters,  on  their  face,  of  mere  courtesy — he  contrived  to  impose  on  credu- 
lous persons  and  obtain  aid  in  ^ew  York ;  for  in  this  case,  as  in  all  like 
cases,  fraud  and  falsehood  lie  at  the  bottom  of  such  unlawful  enter- 
prises. 

Thus  he  was  enabled  to  organize  an  expedition  and  get  to  sea  with- 
out knowledge  of  the  Government.^ 

On  the  wa}"  to  Caracas  he  stopped  at  the  English  islands  of  Barba- 
does  and  Trinidad,  where  he  was  treated  with  the  utmost  consideration 
by  the  British  officers,  civil  and  military,  and  where  he  received  from 
Admiriil  Cochran,  in  command  of  the  British  West  Indies,  a  written 
contract  of  alliance  and  copartnership  under  date  of  June  0,  1806,  by 
the  tenor  of  which  Great  Britain  adopted  the  expedition  of  Miranda, 
and  furnished  it  with  additional  supplies  and  vessels.'' 

The  expedition  landed  at  Vela  de  Coro,  but  failed  of  success  by  rea- 
son of  the  deplorable  incapacity  of  Miranda  5  and  he,  dishonored  by  the 
manifest  proofs  of  the  falsehood  by  which  he  had  imposed  upon  the 

*  Hansard's  Debates,  vol.  clxxiii,  p.  955. 

*  See  History  of  Don  Francisco  de  Miranda's  attempt  to  eftect  a  revolution  in  South 
America. 

'  See  Antepara's  Documents,  Historical  and  Explanatory,  p.  13. 

*  The  Works  of  John  Adams,  by  Charles  Francis  Adams,  vol.  i,  pages  523,  531 ;  vol. 
viii,  pages  569,  581,  600 ;  vol.  x,  p.  134. 

*  Dodsley  Annual  Register  for  1807. 

*  History  of  Miranda's  Expedition,  as  above,  passim. 

''See this  extraordinary  contract  in  Autepara's  Documents,  Historical  and  Explana- 
tory, &c.,  p.  213. 
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adveuturers,  British  and  American,  enlisted  in  the  expedition,  disap- 
peared from  public  sigbt.  We  find  bim  living  some  time  afterward; 
but  we  do  not  find  that  he  ever  did  any  actual  service  to  tbe  patriots  of 
Spanish  America. 

Some  of  these  adventurers,  on  their  return  to  tbe  United  States,  were 
indicted ;  but  the  jury  failed  to  convict,  partly  in  consequence  of  inge- 
nious sophistries  of  their  counsel,  and  partly,  we  think,  by  reason  of 
tbe  notorious  participation  of  the  British  naval  authorities  in  the  West 
Indies.^ 

We  submit  that  there  is  nothing  in  the  adventures  of  this  Miranda 
which  reflects  discredit  on  the  United  States  or  favors  the  argument  of 
the  British  Government. 

Whatever  responsibility,  if  any,  devolved  on  the  United  States  in 
the  premises,  was  long  ago  amicably  settled  between  them  and  Spain. 

(c)  Next  the  British  Case  calls  attention  to  the  general  conduct  of 

lu^Yoit  ofsp..y.h  the  United  States  in  reference  to  the  long-continued  hos- 

Am.^r.cna  coiome..    tiHtics  betwecu  Spalu  and  her  revolted  Colonies  in  America. 

We  confess  that  we  are  surprised  that  Great  Britain  especially  should, 
in  this  relation,  question  the  acts  of  the  United  States. 

The  American  Governnl^nt  did  not  hasten  at  the  earliest  moment  of 
revolutionary  political  movement  in  those  Colonies,  and  before  the  oc- 
currence of  any  significant  military  event  whatever,  to  accord  tbe 
status  of  belligerents  to  the  rebels  of  Spain,  as  Great  Britain  did  to 
those  of  the  United  States.  We  waited,  as  discretion  and  justice  re- 
quired we  should  do,  until  the  civil  war  in  Spanish  America  forced  itself 
upon  our  attention  by  incidents  in  our  own  ports  arising  out  of  captures 
on  the  sea,  as  to  which  action  became  requisite  on  the  part  either  of  the 
Executive  or  of  the  courts  of  the  United  States. 

When  that  civil  war  had  raged  for  years,  without  Spain  having  suc- 
ceeded in  reducing  her  rebel  subjects  to  submission,  we  still  abstained 
from  all  political  action  in  the  premises  to  the  prejudice  of  Spain,  until 
we  had  sent  informal  commissioners  to  Spanish  America  to  inquire  and 
make  report  concerning  the  condition  of  things  there.  Even  then, 
before  proceeding  to  definite  political  action,  we  deliberated  still,  and, 
not  without  concurrence  of  opinion  at  least  of  Great  Britain  in  this 
respect,  at  length  we  concluded  that  the  revolted  Colonies  had  reached 
such  a  condition  of  sure  actual  independence  as  to  be  fully  entitled  to 
be  recognized  as  independent  States. 

During  all  this  long  period,  the  United  States  steadily  labored  to  pre- 
vent the  equipment  of  vessels  in  their  ports  to  the  prejudice  of  Spain. 
The  successive  Presidents  of  the  United  States  were  positive  in  instruc- 
tion to  all  subordinate  oflicers,  and  vigilant  in  observation,  to  enforce 
the  execution  of  the  laws  of  neutrality,  international  as  well  as  muni- 
cipal. Prosecutions  were  instituted  in  the  courts ;  vessels  unlawfully 
captured  were  restored,  by  judicial  or  administrative  order ;  and  the 
principals  of  neutrality  were  proclaimed  and  maintained  in  every  act, 
whether  of  the  courts  or  of  the  Executive. 

As  to  the  courts  of  the  United  States,  we  have  a  right  to  say  that 
their  decisions,  during  that  period,  on  this  class  of  questions,  are  now 
received  as  authoritative  expositions  of  public  law  not  less  in  Great 
Britain,  and  in  other  parts  of  Europe,  than  in  the  United  States. 

As  to  the  deportment  of  the  Executive  in  the  course  of  these  occur- 
rences, we  confidently  appeal  to  the  mass  of  official  acts  and  correspond- 
ence contained  in  the  documents  annexed  to  the  American  Counter  Case, 
to  prove  that  the  American  Government  not  only  did  everthing  which 

^,   ,  I  ■  ■      ■  —  -■—,.-         — --■  ■  ■         -^^^^—  ■         —  -  ■  ■  - . 

^  See  Trial  of  Smith  and  Ogdeu,  passim. 
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law  required,  but  did  everything  whicli  was  humanly  possible,  by  pre- 
ventive vigilance,  as  well  as  by  punitive  prosecution,  to  discharge  the 
neutral  obligations  of  the  United  States. 

Did  the  American  Government,  at  any  time,  or  on  any  occasion, 
either  willfully  or  with  culpable  negligence,  fail  to  discharge  those  obli- 
gations! We  deny  it ;  although,  in  the  midst  of  almost  continual  war- 
fare, both  in  Europe  and  America,  it  is  possible  that  violations  of  law 
may  have  occurred,  in  spite  of  all  preventive  efforts  of  that  Government. 

What  then  f  If  we  did  injury  to  Spain  we  repaired  that  injury.  The 
treaty  of  amity,  settlement,  and  limits  between  the  United  States  and 
Spain,  of  February  22, 1819,  disposed  of  all  this  subject  by  mutual  con- 
cessioiffe,  renunciations,  or  indemnifications,  in  the  following  article, 
namely : 

Article  IX.  The  two  high  coutractiug  parties,  auimated  with  the  most  earnest  de- 
sire of  coociliation,  and  with  the  object  of  putting  an  end  to  all  the  ditferences  which 
have  existed  between  them  and  of  confirming  the  good  nnderstanding  which  they 
■wish  to  be  forever  maintained  between  them,  reciprocally  renounce  all  claims  for 
damages  or  injuries  which  they  themselves,  as  weU  as  their  respective  citizens  and 
subjects,  may  have  suffered  until  the  time  of  signing  this  treaty. 

The  renunciation  of  the  United  States  will  extend  to  aU  the  injuries  mentioned  in 
the  convention  of  the  11th  of  August,  1802. 

2.  To  all  claims  on  account  of  prizes  made  by  French  privateers,  and  condemned  by 
French  consuls,  within  the  territory  and  jurisdiction  of  Spain. 

3.  To  all  claims  of  indemnities  on  account  of  the  suspension  of  the  right  of  deposit 
at  New  Orleans,  in  1802. 

4.  To  all  claims  of  citizens  of  the  United  States  upon  the  government  of  Spain, 
arising  from  the  unlawful  seizures  at  sea,  and  iu  the  ports  and  territories  of  Spain  or 
the  Spanish  colonies. 

5.  To  all  claims  of  citizens  of  the  United  States  upon  the  Spanish  Government, 
statements  of  which,  soliciting  the  interposition  of  the  Government  of  the  United 
States,  have  been  presented  to  the  Department  of  State,  or  to  the  minister  of  the 
United  States  in  Spain,  since  the  date  or  the  convention  of  1802,  and  until  the  signa- 
ture of  this  treaty. 

^   The  renunciation  of  His  Catholic  Majesty  extends— 

1.  To  all  the  injuries  mentioned  in  the  convention  of  the  11th  of  August,  1802. 

2.  To  the  sums  which  His  Catholic  Majesty  advanced  for  the  return  of  Captain  Pike 
from  the  Provincias  Internas. 

3.  To  all  injuries  caused  by  the  expedition  of  Miranda,  that  was  fitted  out  and 
equipped  at  New  York 

4.  To  all  claims  of  Spanish  subjects  upon  the  Government  of  the  United  States 
arising  from  unlawful  seizures  at  sea,  or  within  the  ports  and  territorial  jurisdiction 
of  the  United  States. 

5.  Finally,  to  all  the  claims  of  subjects  of  His  Catholic  Mfuesty  upon  the  Govern- 
ment of  the  United  States,  in  which  the  interposition  of  His  Catholic  Majesty's  Gov- 
ernment has  been  solicited  before  the  date  of  this  treaty,  and  since  the  date  of  the 
convention  of  1802,  or  which  may  have  been  made  to  the  aepartment  of  foreign  affairs 
of  his  Majesty,  or  to  his  minister  in  the  United  States.^ 

This  high  Tribunal  perceives  that,  in  view  of  this  treaty,  it  is  vain  for 
the  British  Case  to  attempt  to  revive  controversy  on  the  subject.  Both 
Spain  and  the  United  States  had  mutual  causes  of  reclamation,  which 
both  governments  frankly  settled  and  terminated  by  amicable  conven- 
tion, to  their  mutual  satisfaction,  and  on  conditions  which  cannot  be 
questioned  by  any  other  government. 

One  thing  more  in  this  relation.  We  respectfully  request  the  Tri- 
bunal to  observe  that  neither  Spain  nor  the  United  States  supposed 
that  damages  or  injuries  done  by  one  government  to  another  were  mere 
indirect  damages  or  injuries,  and  so  not  comprehended  in  the  terms  of  a 
treaty,  expressly  professing  to  dispose  of  "  all  claims,"  "  all  questions," 
and  "  all  differences." 

'  The  United  States  Statutes  at  Large,  vol.  viii,  p.  258. 
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Spain  and  the  United  States  by  tliis  treaty  "  reciprocally  renoanced 
all  claims  for  damages  or  injuries  which  they  thefnselveSj  as  tceU  as  their 
respective  citizens  a/nd  subjects^  may  have  suffered.''  They  rightly  sup- 
posed that  a  blow  struck  by  one  government  at  another  is  a  direct 
wrong,  sounding  in  direct  damages,  and  calling  for  direct  compensation, 
*  quite  as  much  at  least  as  a  blow  struck  by  one  government  at  individual 
subjects  of  another  government. 

{d)  The  British  Case  also  calls  in  question  the  conduct  of  the  United 
States  in  reference  to  the  war  between  Portugal  and  the 
tnJi"nd'*t'hrBrnX  Bauda  Oriental.    This  matter  is  thoroughly  and  exhaust- 
oriMUL  ively  discussed  in  the  correspondence  appended  to  the 

American  Case.  It  also  receives  satisfactory  exposition  in  th«  Case 
itself. 

We,  therefore,  content  ourselves  here  with  reference  to  the  volumin- 
ous documents  annexed  to  the  American  Counter  Case,  which  manifest 
the  unceasing  efforts  of  the  American  Government  to  prevent  its  citi- 
zens from  taking  part  in  that  war,  or  doing  any  acts  prejudicial  to  the 
Portuguese  Government. 

(e)  The  British  Case  makes  reference  to  the  acts  of  William  Walker, 
w.iker'6  cxpcdi.  ^id  othcr  adventurers  of  that  sort,  who,  at  a  certain  period, 
^'^  embarked  in  expeditions  of  adventure  to  Central  America. 

The  United  States,  in  extenuation  of  the  fact  that  some  expeditions 
of  this  class  escaped  the  vigilance  of  the  American  Government,  do  not 
I>lead  either  the  extent  of  the  coasts  of  the  United  States,  and  conse- 
quent difficulty  of  surveillance,  nor  the  disturbed  state  of  the  countries 
which  were  the  objects  of  such  expeditions,  as  we  might  do,  but  we  paas 
over  all  that  class  of  considerations  to  say  that  the  American  Govern- 
ment, in  these  occurrences,  exerted  all  its  power,  legal  and  political,  to 
prevent,  repress,  and  punish  everything  contrary  to  its  duties  of  neu- 
trality or  its  rights  as  a  sovereign. 

The  successive  Presidents  of  the  United  States  acted  efficiently  in 
the  premises  by  proclamations  to  all  citizens  generally,  and  by  instruc- 
tions and  orders  to  officers,  civil  and  military  5  and  the  Attorney-Gen- 
eral of  the  United  States  directed  the  prosecution  and  secured  the 
conviction  of  leading  offenders;  and  the  naval  officers  of  the  United 
States  even  proceeded  to  break  up  such  enterprises  by  military  interpo- 
sition either  on  the  high  seas,  or  in  the  ports  of  Central  America^  in 
action  not  unlike  that  of  the  British  Government  in  the  affair  of  Terceira. 

We  entreat  the  members  of  the  Tribunal  to  peruse  the  documents,  in 
this  relation,  contained  in  the  appendix  to  the  American  Counter  Case, 
to  which  we  confidently  point  as  furnishing  complete  vindication  of  the 
United  States  in  the  premises. 

(/)  We  make  the  same  observation  as  to  the  alleged  absence  of  due 
comportment  on  the  part  of  the  United  States,  either  at  the 
^"*^'  present  time  or  heretofore,  in  reference  to  the  Spanish  pos- 

sessions in  Cuba.  The  documents  annexed  to  the  Counter  Case,  we  con- 
fidently believe,  will  satisfy  this  Tribunal  of  the  rightfulness  of  the 
conduct  of  the  United  States  in  this  behalf. 

Here,  also,  we  call  attention  to  signal  proofs  of  the  upright  spirit  and 
Just  action  of  the  United  States  with  reference  to  the  rebels  of  Spain, 
in  contrast  with  the  temper  and  action  of  Great  Britain  with  reference 
to  the  rebels  of  the  United  States. 

In  the  first  place,  the  President  of  the  United  States  did  not  jump  to 
rmake  recognition  of  the  belligerence  of  the  Cubans,  upon  the  first  ru- 
mor of  a  gun  having  been  fired  by  or  against  them )  and  to  this  day  he 
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bas  resisted  temptation  and  parsaasion  to  take  that  step,  moved  to  ab- 
stinence by  his  own  conviction  of  public  duty  and  right. 

Secondly,  in  case  after  case,  Cubans  seeking  to  fit  out  vessels  in  the- 
ports  of  the  United  States  have  been  arrested,  and  their  attempts^ 
broken  np  by  the  executive  interposition  of  the  President. 

Thirdly,  Spain,  as  the  treaty  friend  of  the  United  States,  has  not  l?een 
subjected  to  the  wrong  of  seeing  her  rebels  raised  in  the  ports  of  the 
United  States  to  the  level  of  herself  their  sovereign ;  but,  on  the  con- 
trary, has  been  allowed,  as  she  had  a  right  to  do,  openly  to  build  or 
purchase  men-of-war  in  the  United  States. 

Finally,  no  cruisers  have  sailed  from  the  ports  of  the  United  States 
to  prey  on  the  commerce  of  Spain.  Therefore,  if,  which  we  deny,  Spain 
suffered  any  damages  in  the  premises  at  the  hands  of  the  American 
Government,  those  damages  must  be  of  the  nature  which  Great  Britain 
regards  as  indirect  damages,  and  therefore  never  in  any  circumstances 
due  from  one  to  another  gonemment. 

(g)  Allusion  also  occurs,  in  the  British  Case  or  Counter  Case,  to  some 
occasions  in  which  persons  in  the  United  States  have  in- 
vaded, or  attempted  to  invade,  the  Canadian  Dominion.  ^"*^ 

Such  occurrences  have  existed,  as  they  do  in  all  frontier  countries. 
As  to  the  first  of  them,  it  deserves  to  be  stated  that  special  provisions 
of  law  were  enacted  to  enable  the  President  of  the  United  States  more- 
effectually  to  discharge  the  duties  of  the  Government  toward  Great 
Britain. 

In  reference  to  that,  and  some  other  occurrences  of  the  same  nature, 
it  is  well  to  note  the  testimony  borne  by  Sir  Boundell  Palmer  in  a  speech 
made  by  him  in  the  House  of  Commons,  already  quoted  on  a  particular 
IM>iBt9  and  in  which  he  further  says : 

I  wish  to  impress  upon  the  House  that,  as  fiir  as  the  euforcenient  of  their  foreign- 
enlistment  act  is  concerned,  we  have  absolutely  no  grievance  against  them,  (the  United 
States.)  They  have  again  and  again  restored  prizes  captured  in  violation  of  that  act. 
As  recently  as  the  Russian  war,  in  a  case  where  we  complained  that  a  vessel  called  the 
Manry  was  fitted  out  in  violation  pf  the  foreign-enlistment  act,  they  immediately 
detained  that  vessel,  her  clearance  was  stopped,  and  an  inquiry  was  subsequently  di- 
rected, and  that  inquiry,  conducted  entirely  to  our  satisfaction,  ended  in  our  express- 
ing a  l)elief  that  there  were  no  real  grounds  for  the  suspicion  entertained.  In  the 
interest  of  x)eace  and  amity  between  the  two  countries,  therefore,  I  wish  the  House  to 
understand  that  we  have  no  grievance  against  them  with  regard  to  the  foreign-enlist- 
ment act,  and  that  it  deeply  concerns  our  honor  to  enforce  the  foreign-enlistment 
act.* 

In  reference  to  later  incidents  of  the  same  class,  in  which  Irishmen  in 
the  United  .States  have  attempted  to  invade  Canada,  we  present  the 
testimony  of  the  British  minister  in  the  United  States,  whose  dispatch 
testifies  in  terms  which  may  fitly  close  this  part  of  the  present  Argu- 
ment, as  follows : 

Washington,  July  13, 1866. 

Sir  :  I  have  duly  reported  to  Her  Majesty's  Government  the  disturbances  that  lately 
took  place  on  the  frontiers  of  New  Brunswick  and  Canada,  and  the  measures  taken 
by  the  Goyerument  of  the  United  States  to  prevent  those  expeditions  of  armed  men, 
in  breach  of  the  neutrality  laws,  from  being  carried  into  eifect. 

I  am  directed  by  Her  Majesty's  government,  in  reply,  to  state  that  for  some  months 
past  they  have  observed  with  regret,  though  without  alarm,  the  organization  of  the  Fe- 
nians in  the  United  States ;  but  they  have  invariably  abstained  from  making  any  official 
representation  to  the  cabinet  at  Washington,  because  they  felt  thev  had  no  right,  as  in- 
deed tbey  had  no  desire,  to  interfere  with  the  administration  of  the  law  in  the  IJnited 
States.  They  had,  moreover,  a  perfect  conviction  that  if  ever  the  time  came  for  the 
fdlfiUment  by  the  United  States  of  the  obligations  which  international  law  imposes 
upon  friendly  and  allied  governments,  that  Government  would  take  all  the  measures* 
which  those  obligations  and  regard  for  its  own  honor  might  call  upon  it  to  perform. 

1  Hansard's  Debates,  vol.  clxxiii,  p.  955* 
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Her  Majesty's  Government  rejoice  to  find  that  this  confidence  has  heen  fully  justified 
by  the  result,  and  that  the  Governmeut  of  the  United  States  acted,  when  the  moment 
for  acting  came,  with  a  vigor,  a  promptnesa,  and  a  sincerity  which  call  forth  the 
warmest  acknowledgments. 

I  am,  in  consequence,  instmcted  to  express  to  the  Government  of  the  United  States 
the  thanks  of  Her  Majesty  and  Her  Miyesty's  Government  for  the  friendly  and  energetic 
assistance  which  they  have  afforded  in  defeating  the  attempts  to  disturb  the  peace  of 
'  Her  Majesty's  possessions  in  North  America. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

FREDERICK  W.  B.  BRUCE. 

Hon.  William  H.  Seward,  «fc.,  ^c' 

We  femark,  in  passing,  that  in  all  the  cases  referred  to  by  Sir  Fred- 
erick Bruce  and  Sir  Eoundell  Palmer,  of  the  conduct  of  the  United  States 
in  relation  to  Great  Britain,  this  conduct  has  been  the  same  at  all  times 
in  relation  to  other  governments.  As  we  are  entitled  to  the  ascription 
of  **  a  vigor,  a  promptness,  and  a  sincerity  which  call  forth  the  warmest 
acknowledgments,''  in  the  former  class  of  occurrences,  so  we  are  in  the 
latter,  the  British  Case  and  Counter  Case  to  the  contrary  notwithstand- 
ing. In  every  instance  of  attempt  to  violate  our  neutrality,  on  the  part 
whether  of  governments  or  of  private  persons,  we  have  set  in  action  all 
the  juridical  machinery  of  the  municipal  law ;  we  have  pushed  into  vig- 
ilance our  custom-house  officers,  which  England  has,  and  our  district- 
attorneys  and  marshals,  which  England  has  not ;  but  in  addition  to  and 
beyond  all  that,  the  President  of  the  United  States  acted  in  advance  to 
enforce,  not  diligence  only,  but  active  vigilance,  on  all  subordinate  of: 
ficers  of  the  Government  ,•  and  w  hen  wrong-doers  manifested  obstinate 
persistence  of  wrong,  the  military  and  naval  officers,  of  character  and 
discretion,  like  General  Scott,  Admiral  Paulding,  and  General  Meade 
were  employed  to  apply  to  such  persons  the  only  method  of  prevention 
applicable  to  the  case,  namely,  force,  to  maintain  the  domestic  order  and 
foreign  peace  of  the  Government. 

We  regret,  and  have  sufficient  cause  to  regret,  as  the  present  contro- 
versy shows,  that  Great  Britain,  who  cannot  blind  herself  to  the  vigor, 
promptness,  and  sincerity  manifested  by  the  American  Government  in 
repressing  such  acts  in  America,  has  not  manifested  equal  vigor,  prompt- 
ness, and  sincerity  herself  in  repressing  similar  acts  in  Great  Britain. 

(h)  The  counsel  of  the  United  States  would  gladly  abstain  from  refer- 
ence to  another  occurrence  in  this  class  of  incidents,  be- 
durinu  the  crm.eHD  causo,  unlike  what  has  gone  before,  it  is  not  of  a  defensive, 
but  of  an  accusatory  character. 

It  singularly  happens,  while  Great  Britain,  in  her  Case  and  Counter 
Case,  is  so  careful  to  recount  what  she  assumes  to  be  the  imperfections 
of  the  United  States,  in  the  execution  of  our  foreign-enlistment  act, 
heaping  up  a  long  train  of  accusations  against  us,  she  forgets  that  the 
most  serious  of  all  the  occasions,  in  which  the  United  States  have  been 
called  on  to  act,  was  the  attempt  of  Great  Britain,  to  the  prejudice  of 
Russia,  to  violate,  on  a  large  scale,  the  neutrality  of  the  United  States. 
And  the  occasion  is  the  more  remarkable,  seeing  that  the  British  min- 
isters themselves,  with  characteristic  misconception  of  the  whole  subject 
of  neutral  rights  and  duties,  procured  a  special  act  of  Parliament  to  be 
passed  for  the  single  and  precise  object  of  enabling  them  to  invade  the 
sovereignty,  and  to  violate  the  local  laws,  of  every  country  in  Europe 
and  America. 

We  allude  to  the  act  of  Parliament,  passed  at  an  early  day  during  the 
war  between  Great  Britain  and  Eussia,  professedly  and  avowedly  to 
enlist  soldiers  abroad  of  its  own  authority  for  service  against  Russia. 

'  Documents  annexed  to  the  American  Case,  vol.  ii.,  p.  130. 
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We  understand  how  the  British  ministers  fell  into  the  error  of  thus 
exposing  to  the  gaze  of  the  world,  on  this  occasion,  the  difficulty  of  ob- 
taining troops  at  home.  In  former  wars,  as  we  in  the  United  States 
had  sad  experience,  it  had  been  the  custom  of  Great  Britain  thus  to  act, 
at  a  x>criod  of  time  when  the  enlistment  of  foreign  troops  was  a  practice 
all  but  universal  in  Europe. 

But  what  we  should  not  understand,  but  for  the  false  theory  which 
pervades  the  Case  and  Counter  Case  of  Great  Britain  here,  is,  that  the 
British  ministers  should  have  imagined  that  the  rights  of  Great  Britain, 
as  respects  all  foreign  governments,  are  determinaole  by  an  act  of  Par- 
liament. 

On  both  points  British  ministers  appear  to  entertain  consistent  theory. 
The  neutral  obligations  of  Great  Britain,  as  respects  any  foreign  gov- 
ernment, are  but  such  as  are  set  forth  in  an  act  of  Parliament;  and 
Parliament  is  to  determine  her  rights  as  respects  foreign  governments. 
On  both  related  points  they  act  and  thiuk  as  if  no  law  of  nations  exist- 
ed, or,  at  least,  as  if  an  act  of  Parliament  could  dictate  the  law  of  nations 
for  all  other  governments. 

That  enlistment  of  troops  in  any  country,  for  foreign  service,  can  only 
be  made  lawfully  with  the  consent  o^  the  local  government,  is  elementary 
doctrine  of  public  law.^ 

It  is  equally  well  established  at  the  present  time  that,  if  such  en- 
listment be  allowed  by  a  neutral  to  one  belligerent,  it  must  be  allowed 
to  the  adverse  belligerent ;  and,  since  the  publication  of  Sir  Robert 
Phillimore's  great  work  on  international  law,  probably  no  person,  even 
in  Great  Britain,  would  dispute  the  proposition. 

It  took  time,  however,  for  British  jurists  to  open  their  eyes  to  this 
self-evident  doctrine  of  neutrality.  Wildman  seems  to  have  little  or  no 
conception  of  that  point,*  and  it  needed  that  Manning  should  enter  into 
elaborate  argumentation  on  the  subject,  as  if  it  were  a  wholly  new  ques- 
tion, in  order  to  introduce  the  rightful  opinion  into  Great  Britain.^ 

And  yet  Great  Britain  herself  had  manifested,  by  several  acts  of 
Parliament,  that  she  saw  clearly  the  inconvenience  and  the  wrongful- 
ness of  foreign  governments,  or  private  persons,  enlisting  troops  within 
the  jurisdiction  of  Great  Britain,  without  the  authorization  of  the  gov- 
ernment.* 

There  never  was  any  doubt  or  hesitation  upon  this  subject  in  the 
United  States.  Our  statesmen,  beginning  with  Mr.  Jefferson,  at  all 
times  have  unequivocally  and  positively  maintained  it;  and  our  jurists, 
such  as  Wheaton,  Lawrence,  Kent,  and  Halleck,  are  careful  to  state  the 
doctrine  with  explicitness.  At  the  present  day,  in  presence  of  the  ex- 
tensive erudition  and  systematic  completeness  with  which  Sir  Robert 
Phillimore  has  expounded  the  principles  of  international  law,  including 
this  point  in  all  its  relations,'^  it  might  seem  that  the  truth  would  be  ac- 
cepted in  Great  Britain. 

Nevertheless  the  same  old  error  still  lingers  there,  if  we  may  judge 
fix)m  the  tenor  of  the  British  Case  and  Counter  Case ;  that "  insularity" 
of  legal  perception,  of  which  eminent  English  jurists  speak,  still  ope- 

1  Wolff,  Jus  gentiumj  8.  747.  Vattel,  Droit  des  gens,  ^d.  Pradier-Fod6r6,  liv.  iii,  chap. 
7,  s.  449.  Kltiber.  Droit  des  gens  modemes  de  VEurope,  s.  285.  Martens,  Pricis  da  droit 
des  gens,  s.  30.  Oaliani,  Dei  doveri  de  principi  neutralij  p.  325.  Uautefeuilie,  Droits  et 
devoirs  des  nations  neutres,  tome  i,  312^  313.  Riquelme,  Derecho  publico  intenmoional, 
torn,  i,  p..  144. 

^International  Laxc,  vol.  i,  p.  64. 

3  Law  of  Nations,  book  iii,  chap.  1. 

^See  nnmerous  acts  of  Parliament  on  this  subject,  collected  in  Phillimore*s  Interna- 
tional Law,  vol.  1,  p.  212. 

*  Vol.  iii,  p.  209  et  seq. 
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rates  ;^  and,  while  the  British  GovemineDt  acted  in  the  matter  of  enlist- 
ments as  if  the  act  passed  daring  the  war  witti  Russia  was  supreme 
over  all  the  sovereign  rights  of  other  governments,  so  it  now  assumes 
that  an  act  of  Parliament  is  supreme  over  aU  the  neutral  rights  of  other 
governments. 

On  the  former  occasion  Great  Britain  came  in  conflict  with  the  neu- 
trality laws  of  the  United  States  and  Prussia.  In  each  of  these  countries,, 
she  assumed  to  carry  into  efibct  a  domestic  act  of  Parliament  of  her  own, 
without  asking  the  consent  of  the  local  government.  In  each  of  them, 
her  agents  were  indicted  and  convicted  of  violation  of  the  municipal  law 
of  the  land.  And  in  the  United  States,  where  the  British  minister  was 
personally  compromised  in  these  unlawful  acts  with  various  British  con- 
suls, in  disregard  of  their  diplomatic  or  semi-diplomatic  quality,  it  be- 
came painfully  necessary  for  the  American  Government  to  withdraw  the 
exequaturs  of  the  consuls,  and  to  deliver  his  passport  to  Mr.Crampton.* 

We  trust  the  Tribunal,  on  the  perusal  of  those  documents,  will  be 
satisfied  of  the  sincerity  and  good  faith  with  which  the  American  Gov- 
ernment executed  its  municipal  laws,  and  discharged  its  neutral  duties, 
on  this,  the  only  occasion,  since  the  revolutionary  action  of  Fraoce,  in 
which  any  foreign  government  hai^  undertaken  to  perpetrate  such  acts 
in  the  United  States. 

Qualis  ah  incepto  talis  adfinetti.  With  consistency  unwavering,  and  at 
whatever  hazard  of  domestic  or  foreign  inconvenience,  even  if  it  were 
friendly  powers  like  France  and  Great  Britain  with  which  we  were  thus 
brought  into  contention,  the  United  States  have  steadily  adhered  to  the 
principles  of  international  neutrality,  and  we  may  well,  therefore,, 
demand  the  observance  of  those  principles,  or  reparation  for  their  non- 
observance,  on  the  part  of  Great  Britain. 

X.  We  repeat  a  previous  remark,  that  we  are  not  disposed  to  follow 
The  eonr.e  of  tho  cxamplc  sct  US  lu  the  British  Case  and  Counter  Case,  as 
Suierm^'iowrrdi;  WO  might  wcll  do,  by  entering  into  examination  and  arraign- 
•eutrak,  fficut  of  the  coursc  pursued  by  Great  Britain  at  various  times 

on  the  subject  of  neutrality  in  her  controversies  with  other  governments. 
It  is  not  agreeable  to  a  friend  to  be  compelled  to  say, 

"  All  his  faults  observed, 
Set  in  a  Dote-book,  learned  and  conned  by  note, 
To  cast  into  my  teeth." 

This  the  British  Case  does,  wantonly,  offensively.  If  the  United  States 
were  to  scan  with  like  evil  eye  every  occasion  in  which  Great  Britain 
might  seem  to  have  neglected  her  duty  as  a  neutral,  or  to  have  violated 
the  rights  of  neutrals,  we  might  produce  a  fearful  list  of  charges ;  and 
such  examination  would  be  more  pertinent  to  the  present  issue,  and 
bring  into  view  matters  more  pregnant  of  instruction,  than  those  as  to 
which  the  conduct  of  the  United  States  is  called  in  question  here  by  the 
British  Government. 

We  content  ourselves,  in  this  relation,  with  a  brief  reference  to  two 
or  three  great  controversies  of  special  interest  to  the  American  Govern- 
ment, where  the  British  Government  has  manifested  its  views  of  the 
duties  of  neutrality,  and  of  the  manner  of  dealing  with  alleged  breaches 
thereof  by  the  neutral. 
1.  The  celebrated  orders  in  council,  issued  by  the  British  govern- 
ment in  retaliation  of  the  Berlin  and  Milan  decrees  of  the 
first  Napoleon,  involved  intense  assertion  of  neutral  obliga- 

*  Phillimore,  Ist  ed.,  pref.,  p.  11 ;  Cbitty^s  Practice,  pref.,  p.  5,  note. 

'See  the  doenments  on  this  subject  in  the  Appendiit  to  the  American  Counter  Case. 
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tion ;  and  that  in  the  form  of  acts  of  force  as  against  the  United  States, 
which  responded  to  these  wrongful  measures  by  an  act  of  Congress 
forbidding  all  commercial  intercourse  between  our  citizens  and  either 
of  the  belligerents.^  This  act,  says  Phillimore,  "ranks  high  in  the  his- 
tory of  nations.  It  conveyed  a  just  and  dignified  rebuke  both  to  France  • 
and  England,  and  it  was  worthy  of  the  country  which  has  contributed 
such  valuable  materials  to  the  edifice  of  international  law,''^ 

2.  The  discussion  between  Great  Britain  on  the  one  hand,  and  France 
on  the  other,  iu  the  first  year  of  the  American  Revolution,  cour**  towHr.i 
produced  three  papers  on  the  subject  of  neutral  obligation,  J"";Tcan'"R5voVu 
of  the  greatest  importance  in  the  diplomatic  history  of  mod-  '*«" 

ern  times,  and  which  contain  many  observations  pertinent  to  the  present 
controversy,  namely,  the  ^^ExposS  des  motif 8  de  la  conduite  du  Roi  de 
France relativement  a  V Aixgleterre^lll^  f  the  responsive  '^  Memoire  justiji- 
cati/y^  published  by  the  court  of  London,  the  authorship  of  which  is  at- 
tributed to  the  historian  Gibbon  ;  and  the  "  Observations  de  la  Cour  de 
Versaill^  sur  le  Memoire  justificaiif  de  la  Cour  de  LondresJ*^^ 

3.  Meanwhile,  controversy  was  pending  between  Great  Britain  and  the 
Xetherlands  similar  to  that  with  France.  The  British  Gov-  cn-.r.P  ,owara 
ernment  complained  that  the  Government  of  the  United  t***^  ^*^»i'*^ '«"  >*^ 
Provinces  had  not  exercised  due  diligence  to  prevent  their  subjects  from 
furnishing  arms  and  other  supplies  to  the  Americans;  and  tifiat  abuse 
of  the  right  of  asjlum  in  the  ports  of  the  Netherlands  had  been  suftered 
the  advantage  of  the  Americans  and  the  prejudice  of  Great  Britain. 

Especially  is  it  interesting  to  see,  in  this  controversy  with  the  Nether- 
lands, that  Great  Britain  complained  incessantly  of' occurrences  in  the 
Dutch  colonies  of  Saint  Eustatius,  Saint  Christopher,  Curasao,  and  Suri- 
nam, charged  as  breaches  of  neutrality,  although  acts  by  no  means  so 
serious  as  those,  of  a  similar  nature,  which  the  United  States  here 
charge  against  Great  Britain,  iu  regard  to  the  Bahamas,  Bermuda,  and 
other  British  possessions  in  the  West  Indies. 

The  Government  of  the  United  Provinces,  unlike  France,  had  no 
thougbt  or  purpose  of  departing  from  neutrality.  It  defended  the  acts, 
inculpated  as  breaches  of  neutrality,  by  the  same  arguments,  in  refer- 
ence to  commerce,  and  to  the  right  of  asylum,  as  Lord  Eussell  employed 
in  discussion  with  Mr.  Adams.  But  the  British  Government  regarded 
all  those  acts  as  acts  of  neutral  negligence  or  of  belligerent  complicity 
on  the  part  of  the  United  Provinces,  and  as  a  sufficient  cause  of  war, 
and  thus  forced  the  Netherlands  into  an  armed  alliance  with  the  United 
States.* 

But  the  prudent  and  sagacious  statesmen,  who  have  administered  the 
foreign  affairs  of  the  United  States  in  the  present  controversy^  have 
preferred  a  patient  perseverance  of  insistance  in  the  right  direction,  so 
as  to  cause  arbitration  to  be  substituted  for  the  more  dread  issue,  to 
which,  in  like  circumstances,  men  of  less  wisdom  conducted  Great 
Britain. 

X,  The  Counsel  of  the  United  States  desire  to  say  in  conclusion  of 
this  part  of  the  Argument,  that  we  have,  by  the  imperative  g.„.;.i obligation, 
exigencies  of  the  present  controversy,  been  compelled  to  ^f"""^™'-- 
compare  and  contrast  the  manner  in  which  the  duties  of  neutrality  have 
been  performed  at  different  epochs  by  the  United  States  and  by  Great 
Britain,  and  especially  to  insist  on  the  delinquency  of  the  British  Gov- 


^Manninir,  Law  of  Nations,  vol.  iii,  ch.  10:  PhUlimore,  vol.  ill,  p.  412. 

« Vol.  iii,  p.  250. 

^  See  these  documents  at  large  in  Marten s.  Causes  o^Uhres,  tome  iii,  cause  2de. 

*  See  the  history  of  this  controversy  in  Martens,  Causes  c6Uhres,  tome  ii;  cause  lOme. 
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ernment,  in  this  respect,  relatively  to  the  American  Government.  We 
could  not  otherwise  discharge  the  special  duty  devolved  upon  us  in  be- 
half of  the  United  States. 

We  concede  the  embarrassments  which  a  state  of  war  throws  upon 
neutral  nations,  by  reason  of  the  conflict  which  it  involves  between  the 
interests  of  the  latter  and  those  of  the  belligerent  state  or  states.^ 

The  right  of  neutrality,  we  concede  and  admit,  is  co-extensive  with 
the  right  to  declare  war  and  to  make  peace.  All  these  rights  are  in- 
cluded in  the  simple  right  of  national  independence  and  sovereignty.^ 

Recognizing,  then,  the  right  of  neutrality  as  equally  sacred  with  the 
right  to  make  war,  we  insist  that  the  duty  of  neutrality  corresponds  to 
the  right,  although  to  the  prejudice  of  one  or  the  other  belligerent ;  and 
in  so  far  as  the  right  of  neutrality  obstructs  belligerent  operations,  the 
neutral  State  may  nevertheless  stand  on  its  neutrality,  even  combatively. 
But  such  neutral  must  stand  there  in  an  attitude  of  absolute  impar- 
tialitv :  that  is  of  course.^ 

And  such  impartiality  implies  as  w#ll  impartiality  of  inaction  as  im- 
l>artiality  of  action.^ 

Neutrality,  as  defined  by  Kliiber,  is  the  condition  of  a  neutral  people, 
who,  in  the  case  of  war,  render  succor  to  neither  of  the  belligerent  par- 
ties.* 

As  defined  by  Hiibner,  neutrality  consists  in  complete  inaction  rela- 
tively to  the  war,  and  in  exact,  and  perfect  impartiality,  manifested  by 
means  of  acts  with  regard  to  the  belligerents,  in  everything  which  has 
relation  to  the  war,  and  to  the  means,  direct  and  indirect,  of  carrying  it 
on.® 

Azuni  defines  neutrality  to  be  the  continuation  of  the  state  of  peace 
on  the  part  of  a  power,  which,  on  war  arising  between  two  or  more  na- 
tions, abstains  absolutely  from  taking  any  part  therein  ;"  and  this  last 
definition  has  the  approval  of  one  of  the  most  conspicuous  of  the  modem 
jurists  of  Italy. 

But  in  whatever  sense  neutrality  is  to  be  defined,  and  howsoever  it 
originates,  certain  it  is,  that  such  neutrality  must  be  one  of  absolute 
good  faith :  it  must  not  degenerate  into  war  in  disguise.^ 

Accepting,  as  we  do,  the  comprehensive  definition  of  neutrality  given 
by  Fior^,  we  need  not  scruple  to  cite  the  appreciation,  which  that  intel- 
ligent author  expresses,  of  the  historical  attitude  of  the  United  States 
in  the  relation. 

<'In  spite,"  says  Fiord,  "of  the  efforts  of  Holland  and  Scandinavia, 
the  cause  of  neutrals  found  no  real  support  until  there  arose  a  powerful 
State  to  maintain  their  common  rights.  It  was  not,  in  truth,  before  the 
constitution  of  the  potent  neutral  State  of  the  United  States  of  America, 
which  was  followed  by  the  league  of  the  armed  neutrality  in  the  seas  of 
Europe,  that  the  right  of  neutrals,  having  solid  support  to  stand  on, 
began  to  develop  itself  progressively,  until  that  right  reached  its  assured 

1  See  Casanova,  Del  Diritto  Intemazionale,  vol,  ii,  lez.  21. 

2  Kliiber.  Droit  des  Gens,  $  279 ;  Galiani,  Df%  Doveri  dei  Principi,  pt.  i,  c.  3 ;  Haiite- 
feuille,  Droits  et  Devoirs  des  Nations  neutreSf  torn.  1,  p.  376. 

'Martens,  Droit  des  Gens,  6d.  Verg^,  tome  ii,  p.  292  et  seq.;  Heffter,  Droit  interna- 
tionalj  p.  276  et  seq, ;  Cauchy,  Droit  maritimey  passim. 
"*  Mass^,  Le  Droit  commercial  dans  ses  Eapports  aveo  le  Droit  des  GenSj  tomo  i,  p.  165. 

*  Droit  des  GenSj  chap,  ii,  $  279. 

*>Dela  Same  des  Bdtiments  neutreSy  tome  i,  part  1,  chap.  ii. 
^  Diritto  Marittimo  delV  Europa,  cap.  i,  art.  3. 

*  See  the  complete  and  exhaustive  discussion  of  this  qnestion  in  Calvo,  Derecho  inte)-- 
nacional,  T^orico  y  Practice,  de  Europa  y  Americay  tome  ii,  pp.  150,  403.  See,  also,  Gess- 
ner,  Droit  des  Neutres  sur  Mer,  passim. 
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triumph,  in  resolving,  by  principles  of  justice,  the  multifarious  questions 
which  haji  agitated  past  ages."^ 

We  need  not  stop  to  inquire  against  what  power  it  was  that  these 
efforts  for  the  development  and  establishment  of  neutral  rights  were 
directed  by  the  neutral  powers  which  acted  in  concert  to  that  great 
end.* 

The  Counsel  of  the  United  States  may  be  permitted,  in  view  of  the 
express  or  implied  charges  of  the  British  Case  and  Counter  Case,  to 
regard  with  satisfaction,  if  not  with  pride,  the  part  thus  accorded  to 
their  country,  in  the  maintenance  of  neutral  rights,  and  the  discharge 
of  neutral  duties  alike,  by  the  impartial  voice  of  Europe.^ 


*  Fior^,  ^onrfai*  Droit  intemational  public  suirant  les  besoinsde  la  ciriJiaatian  modernef 
tome  ii,  p.  388. 

*  See  Cauchy,  Droit  Maritimej  tome  i,  prc^f. ;  Cussy,  Phases^  &c.,  pr^f. 

'Among  the  matters  which  the  British  Case  or  Connter  Case  introduces  to  attention 
are  several  which  are  too  insignificant  for  notice  in  the  text,  but  which  may  need  a 
word  of  commentary. 

John  Laird,  ex-partner  and  father  of  "  John  Laird,  Sons  &  Co.,"  ap-  john  Laird  «•  ^ 
pears  making  statements  against  the  United  States.  witoe«». 

The  Lairds,  it  should  seem,  would  better  hide  their  heads.  And  it  would  seem  that 
Great  Britain,  who,  largely  by  •  their  means,  has  been  involved  in  acts  which  pro- 
foundly, and  perhaps  permanently,  disturb  her  relations  with  the  United  States,  had 
had  quite  •uough  of  such  persons. 

As  tcitnesses,  they  are  worthless.  Laird,  senior,  dishonored  himself  by  deceptive  state- 
ments in  the  House  of  Commons  with  respect  to  the  operations  of  Laird,  Sons  &  Co.  The 
time  when  he  could  win  applause  there  by  boastful  hostility  to  the  United  States  has 
passed.  Neither  Lord  Palmerston,  if  living,  nor  Lord  Russell,  if  in  the  House  of  Com- 
mons, nor  Mr.  Gladstone  himself,  could  look  with  complacency  to-day  on  the  ship-build- 
ing firm  which  so  zealously  served  the  confederates,  to  the  iojury  alike  of  Great 
Britain  and  of  the  United  States. 

1.  John  Laird  says  that  a  man-of-war  was  built  in  the  United  States  for  Russia,  and 
delivered  to  her  during  her  late  war  with  Great  Britain.  Proof,  a  newspaper  state- 
ment in  the  Times.  Laird  and  the  Times  are  both  mistaken.  The  case  of  the 
Maury,  mentioned  by  Sir  Roundell  Palmer,  shows  that  at  this  period  British  officers 
in  America,  while  engaged  in  violating  the  American  foreign  enlistment  act  them- 
selves, were  watchful  to  prevent  its  violation  by  Russia. 

Laird  communicated  to  Lord  Tenterden,  December  12,  1871,  copies  of  letters  between 
Laird,  Sons  &  Co.  and  Mr.  H.,  an  American,  who  corresponded  with  the  former  on  the 
subject  of  building  a  ship  or  ships  for  the  United  States.  The  correspondence  shows 
that  Mr.  H.  was  a  mere  speculator  on  his  own  account,  wholly  without  any  authority 
fix>m  the  Secretary  of  the  Navy  of  the  United  States.  "  Our  Department  of  Naval 
Affairs,^  as  he  ignorantly  calls  it,  and  our  *' Minister  of  the  Navy ,^^ which  expressions 
alone  ought  to  nave  satisfied  the  Lairds  that  they  were  being  victimized  by  some  in- 
genious New  Yorker.  Mr.  H.  abusively  referred  to  the  Secretary  of  the  Navy  to  pro- 
mote bis  own  private  interests  or  those  of  the  Lairds. 

John  Laird,  in  the  zeal  of  his  sympathy  with  the  rebellion,  made  the  same  statement 
in  the  House  of  Commons  long  ago,  and  was  flatly  contradicted  by  Mr.  Welies,  the 
American  Secretary  of  the  Navy. 

The  snperserviceable  Mr.  H.  had  no  commission  from  the  American  Government.  He 
began  to  treat  oraUy  with  the  Lairds,  early  in  1861,  before  the  arrival  of  Mr.  Adams  in 
England.  No  officer  of  the  United  States  appears  to  have  countenanced  Mr.  H.,  but 
the  Navy  Department,  according  to  Mr.  Welles,  was  importuned  by  more  than  one 
person  in  behalf  of  Mr.  Laird.  If  Mr.  H.  was  the  agent  of  anybody,  it  was  of  the 
Lairds. 

The  British  Government  must  be  in  desperate  straits  for  defense,  when  it  conde- 
scends to  resuscitate  the  stale  calumnies  of  **  un  komme  tor^,^  like  John  Laird,  and  to 
pnt  tbem  into  its  Case. 

2.  In  this  connection  we  dispose  of  another  of  the  smaller  items  of  accusation  of  the 
United  States. 

It  is  charged  in  the  British  Case  that  we  purchased  arms  in  England.  What  then  f 
Wan  it  not  lawful  to  do  so,  according  to  the  accepted  law  of  nations  f         Purch«te  of  arm* 

This  charge  is  another  illustration  of  the  injustice  of  that  act  of  the       "fc  te  o 
British  Government  which  assumed  to  put  the  United  States  and  their  rebels  on  a  foot- 
ing of  international  equality  in  the  markets  of  Great  Britain. 

Not  thos  have  the  United  States  deported  themselves  toward  Spain  in  the  matter  of 
Cuba. 


V -STATEMENT  OF  SOME  GENERAL  FACTS  PERTINENT  TO  THE 
INQUIRY,  AND  APPLICABLE  TO  EACH  CRUISER. 


The  United  States  in  their  Case,  which  was  delivered  to  the  Tribunal 
R.,ume  of  fact,  of  Aibitiation  on  the  15th  day  of  December  last,  presented 
*!;rc«"/'S^cr,b-  evidence  to  establish  the  following  facts : 
Im,  o?^Bmi'h  ^t.  1.  That  before  the  outbreak  of  the  insurrection  in  the 
.rnmeni  and  people,  xjuitcd  Statcs,  Hcr  Majcstj's  Govemmcnt  invited  the  Gov- 
ernment of  the  French  Emperor  to  act  jointly  with  the  British  Gov- 
ernment in  the  anticipated  rising  of  the  insurgents. 

2.  That  before  an  armed  collision  had  taken  place.  Her  Majesty's 
Government  determined  to  recognize  the  insurgents  as  belligerents, 
whenever  the  insurrection  should  break  out. 

3.  That,  in  accordance  with  the  previous  invitation  to  the  French 
Government,  Her  Majesty's  Government  announced  its  decision  so  to 
recognize  the  insurgents,  and  invited  France  to  do  the  same,  as  soon  as 
it  heard  of  the  outbreak  of  the  insurrection,  and  before  it  had  official  in- 
formation of  the  steps  which  the  Government  of  the  United  States  pro- 
posed to  take  for  the  suppression  of  the  same. 

4.  That  after  the  announcement  of  this  decision  was  made,  and  be- 
fore the  Queen's  Proclamation  was  issued  in  accordance  therewith,  the 
attention  of  Her  Majesty's  Government  was  called  in  both  houses  of 
Parliament  to  results  which  it  was  supposed  would  follow  the  recogni- 
tion of  the  insurgents  as  belligerents,  viz,  that  they  would  be  entitled 
to  carry  on  war  on  the  ocean,  and  to  issue  letters-of-marque. 

5.  That,  simultaneously  with  the  invitation  to  the  French  Government 
to  join  in  the  recognition  of  the  insurgents  as  belligerents,  that  Govern- 
ment was  invited  to  join  Her  Majesty's  Government  in  an  effort  to  ob- 
tain from  the  insurgents  certain  advantages  to  British  and  French  com- 
merce, on  the  condition,  held  out  in  advance,  that  the  right  of  the  insur- 
gents to  issue  letters-of-marque  should  not  be  questioned. 

6.  That  these  steps  were  taken  clandestinely,  without  the  knowledge 
of  the  United  States ;  and  that  the  desired  advantages  were  obtain^, 
and  the  right  of  the  insurgents  to  issue  letters-of-marque  was  recog- 
nized, 

7.  That  these  unfriendly  acts,  committed  before  or  soon  after  the  out- 
break of  the  insurrection,  were  supplemented  by  other  unfriendly  acts 
injurious  to  the  United  States  and  partial  toward  the  insurgents. 

8.  That  they  were  also  supplemented  by  public  speeches  made  by 
various  members  of  Her  Majesty's  Government,  at  various  times, 
throughout  the  war,  showing  that  the  speakers  had  personal  sympathies 
with  the  insurgents,  and  had  active  desires  that  they  should  succeed  in 
their  attempts  to  defeat  the  forces  of  the  United  States. 

The  United  States  further  insisted  in  their  Case  that  the  facts  which 
they  had  so  established  showed  an  unfriendly  feeling  toward  them, 
which  might  naturally  lead  to,  and  would  account  for,  a  want  of  dili- 
gence bordering  upon  willful  negligence. 

Th^  British  re-      Hcr  Majcsty's  Government  has  met  this  part  of  the  Case 
.ponse  no  drniHi.      ^f  ^jj^  Uuitcd  Statcs  by  the  following  averments : 

To  the  second  chapter  of  the  Americaa  Case,  which  imputes  to  the  British  govern- 
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ment  hostile  motives  and  even  insincere  neutrality,  no  reply  whatever  will  be  offered 
in  this  Counter  Case.  The  British  Government  distinctly  refuses  to  enter  upon  the  dis- 
cussion on  these  charges.  First,  because  it  would  be  inconsistent  with  the  self-respect 
which  every  government  is  bound  to  feel ;  secondly,  because  the  matter  in  dispute  is 
action,  and  not  motive,  and  therefore  the  discussion  is  irrelevant ;  thirdly,  because  to 
reply  and  to  enter  upon  a  retaliatory  exposition,  must  tend  to  inflame  the  controversy, 
which  in  the  whole  tone  and  tenor  of  its  Case  the 'British  Government  has  shown  its 
desire  to  appease ;  and  lastly,  with  respect  to  the  charges  themselves,  if  they  were  of 
any  weight  or  value,  the  British  Government  would  still  contend  that  the  proper  reply 
to  them  was  to  be  found  in  the  proof  which  it  has  supplied  that  its  proceedings  have 
throughout,  in  all  points,  been  governed  by  a  desire,  not  only  to  fulml  all  clear  inter- 
national duties  toward  the  Government  of  the  United  States,  but  likewise,  when  an 
opportunity  was  offered,  even  to  go  beyond  what  could  have  been  demanded  of  it  as  of 
right,  in  order  to  obviate  all  possibility  of  cavil  agatnst  its  conduct. 

Her  Majesty's  Government  states,  in  substance,  that  for  three  given 
reasons  no  answer  will  be  made  to  the  charges  made  by  the  United 
States^  and  this  statement  is  followed  by  an  averment  that  'Hhe  proof 
which  Her  Majesty's  Government  has  supplied "  "  rebuts  the  charges 
which  the  United  States  contend  to  have  established."  We  have  but 
few  remarks  to  make  in  respect  to  these  conflicting  averments. 

To  the  statement  that  to  reply  to  the  charges  would  be  inconsistent 
with  the  self-respect  of  Her  Majesty's  Government,  we  can-  R^oinder  to  the 
not  presume  to  interpose  an  answer.  We  recognize  that  ^"^""^  r«ipon»e. 
each  independent  Government  must  be  the  guardian  of  its  own  self- 
respect,  and  must  decide  for  itself  whether  the  attempt  to  answer  or  to 
explain  such  facts  as  were  contained  in  the  Case  of  the  United  States  is 
inconsistent  with  that  self  respect. 

To  the  averment  that  such  a  reply  would  tend  to  inflame  the  contro- 
versy, we  venture  to  submit  to  the  arbitrators  that  it  is  not  easy  to  see 
how  a  friendly  explanation  of  acts  which,  when  committed,  naturally 
tended  to  excite  the  present  controversy,  will  assist  in  continuing  or 
increasing  the  feeling  which  those  acts  caused. 

To  the  assertion  that  a  retaliatory  exposition  would  tend  to  inflame  the 
controversy,  we  reply,  denying  that  any  retaliatory  exposition  can  be 
made  by  Her  Majesty's  Government.  The  tribunal  will  observe  what 
the  "exposition"  of  the  United  States  has  been.  It  has  been  charged 
and  proved  that  Her  Majesty's  Government  collectively  committed  acts, 
and  that  the  members  of  that  Government  individually  made  speeches, 
that  revealed  an  active  feeling  of  unfriendliness  to  the  United  States, 
which  would  lead  to  and  account  for  the  acts  of  which  complaint  is  made 
before  this  Tribunal.  How  is  it  possible  to  make  "a  retaliatory  exposi- 
tion of^  such  charges?  Great  Britain  is  not  here  complaining  of  any 
act  of  the  United  States.  What  the  Government  of  the  United  States 
may  have  done,  or  what  the  individual  members  of  that  Government 
may  have  said,  in  respect  to  the  Government  of  Great  Britain,  or  in  re- 
spect to  the  members  thereof,  touching  any  of  the  occurrences  of  the  war 
which  may  be  brought  to  the  notice  of  the  tribunal,  cannot  become 
material  or  relevant  here. 

If  Her  Majesty's  Government  conceives  that  it  is  in  its  power  to  pre- 
sent here  proof  of  acts  or  of  sayings  on  the  part  of  the  Government  of 
the  United  States,  or  of  the  members  thereof,  which  ought  properly  to 
be  taken  into  consideration  by  the  Tribunal,  the  charges  should  be 
openly  made,  rather  than  insinuated.  We  feel  confident  that  no  such 
proof  can  be  found. 

The  averment  that  the  discussion  is  irrelevant  has  been  received  with 
surprise.    We  had  supposed  it  to  be  a  fundamental  princi-    Rewnoy  of  th« 
pie  of  law,  in  the  jurisprudence  of  all  civilized  nations,  that  '^'^'^  "^  iheiwu* 
the  motives  which  prompt  an  act  affect  its  character  5  and  that,  when  it 
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is  attempted  to  charge  a  principal  for  the  acts  of  a  subordinate,  it  becomes 
not  only  relevant  but  material  to  show  what  influences  the  former  has 
brought  to  bear  upon  the  latter. 

It  is  proved,  for  instance,  in  the  tJase  of  the  United  States,  that  the 
Florida  was  armed  at  Green  Cay  in  British  waters.  Her  Majesty's 
Government  replies  "  that  over  such  a  dominion  as  the  Bahamas,  no  Gov- 
ernment could  reasonably  be  expected  to  exert  such  a  control  as  to  pre- 
vent the  possibility  that  acts  of  this  kind  might  be  furtively  done  in  some 
part  of  its  shores  or  waters.''  ^ 

The  general  allegation  that  acts  committed  furtively,  in  remote  and 
unfrequented  parts  of  a  coas^  against  the  wishes  of  a  Government,  and 
in  spite  of  well-intended,  active  efforts  to  prevent  them,  are  not  acts 
over  which  that  Government  could  reasonably  be  expected  to  exert  a 
control,  commands  the  assent  of  the  United  States.  They  would  not 
themselves  consent  to  be  held  responsible  for  the  results  of  such  acts. 
It  happens,  however,  that  each  Government  has  furnished  the  Arbitra- 
tors with  proof  that  there  was  a  controlling  bias  at  Nassau  in  favor  of 
the  insurgents  and  against  the  United  States;  and  Her  Majesty's  Gov- 
ernment furnished  the  additional  proof  that  this  bias  resulted  from  a 
similar  bias  which  was  supposed  to  exist  in  the  Government  and  people 
of  England.  It  certainly  must  be  relevant  for  the  United  States  to  show 
that  such  a  bias  did  actually  exist  in  England;  that  it  was  openly 
shown  by  different  members  of  Her  Majesty's  Government ;  and  that 
their  views  could  not  but  have  been  known,  not  only  to  the  colonial 
authorities  at  Nassau,  but  also  to  the  British  subordinates  at  Liverpool, 
Glasgow,  Melbourne,  Bermuda,  and  the  Barbados.  Whether  the  acts 
or  omissions  of  their  subordinates  which  resulted  disastrously  to  the 
United  States  were  influenced  by  the  known  wishes  of  their  superiors, 
and  whether  the  expression  of  those  wishes  was  not  therefore  an  ab- 
sence of  due  diligence,  is  a  legitimate  subject  for  argument  by  the  Coun- 
sel of  the  United  States. 
Lord  Westbury  acknowledged  the  relevancy  of  such  evidence  when 

he  said,  "the  animus  with  which  the  neutral  acted  is  the 

only  true  criterion.'  ^ 
Mr.  Montague  Bernard  acknowledged  it  when  he  said,  "injurious 
Mr.Mont««.ieBer.  rcmlssncss  or  injurious  inattention  on  the  part  of  aGovern- 
'  '*'^  ment  is  not  merely  something  less  than  the  greatest  possible 

promptitude  or  the  greatest  possible  care."  "  It  has  not  been  usual  in 
international  questions  to  scrutinize  narrowly  the  circumstances  from 
which  negligence  might  be  inferred  and  complaints  of  actual  negligence 
have  been  urged  but  rarely,  and  with  a  view  rather  to  security  for  the 
future  than  to  reparation  for  the  past.  These  considerations  are  indeed 
plain  and  obvious,  and  the  Government  of  the  United  States  is  probably 
not  insensible  to  them,  since  it  is  at  pains  to  insist  that  the  neglect  with 
which  it  charges  the  Government  of  Great  Britain  was  *  ^ross,'  *  inex- 
cusable,' and  *  extreme,'  'equivalent  or  approximate  to  evil  intention.' "  ^ 
Earl  Kussell  was  of  the  same  opinion  when  he  said :  "  It  appears  to 

Her  Majesty's  Government  that  there  are  but  two  questions 

by  which  the  claim  of  compensation  could  be  tested.  The 
one  is :  Have  the  British  Government  acted  with  due  diligence,  or  in 
other  words  with  good  faith  and  honesty,  in  the  maintenance  of  the 
neutrality  they  proclaimed !  The  other  is,  have  the  law-officers  of  the 
Crown  properly  understood  the  Foreign-Enlistment  Act,  when  they  de- 

'  British  Counter  Case,  pp.  78,  79. 

2  Am.  Case,  p.  101. 

^  Neutrality  of  Great  Britain  during  the  American  Civil  War,  pp.  385,  387. 
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clined  in  June,  18C2,  to  advise  the  detention  and  seizure  of  the  Alabama, 
and  on  other  occasions  when  they  were  asked  to  detain  other  ships  build- 
ing or  fitting  in  Bntish  ports."  ^ 

Her  Majesty's  Government  itself,  when  it  framed  its  Case,  had  not 
arrived  at  the  conclusion  put  forth  in  its  Counter  Case.    It 

.%  »  t  The  Britj*>h  Ca*!*. 

then  said : 

A  charge  of  iujnrious  negligence  on  ^be  part  of  a  sovereign  Government,  in  the 
exercise  of  any  of  the  powers  of  sovereignty,  needs  to  be  sustained  on  strong  and  solid 
grounds.  Every  sovereign  Government  claims  the  right  to  be  independent  of  external 
scrutiny  or  interference  in  the  exercise  of  these  powers;  and  the  general  assumption 
that  they  are  exercised  with  good  faith  and  reasonable  care,  and  that  laws  are  fairly 
and  properly  administered,  an  assumption  without  which  peace  and  friendly  inter- 
course could  not  exist  among  nations,  ought  to  subsist  until  it  haabeen  displaced  by  proof 
to  the  contrary,  ^ 

The  Counsel  of  the  United  States  will  therefore  go  into  the  discussion 
of  the  questions  of  fact  Jis  to  the  several  vessels  with  the  fact  ti.^  (.vu  nxmed  in 
uncontro verted,  that  Her  Majesty's  Government  and  the  II;\e^c'o";,'!ie«.?« 
individual  members  of  it  freely,repeatedly,and  publicly  gave  ^'""""^ 
it  to  be  understood  that  it  was  neither  expected  nor  desired  in  the  Cabi- 
net at  London,  that  the  United  States  should  succeed  in  averting  the 
destruction  of  their  nationality  5  and  that  these  expectations  and  desires 
were  known  to  all  subordinates  of  Her  Majesty's  Government. 

The  United  States  also  presented  with  their  Case  evidence  to  show 
that,  at  the  commencement  of  the  insurrection,  the  insur-  pr,„f  ,uhmax^.\ 
gents  established  on  British  soil  administrative  bureaus  for  ci'^.  ouuJ'^yZ'vl'Z 
the  purpose  of  making  British  soil  and  waters  bases  of  hos-  \i\,zt  (JmLri^v 
tile  operations  against  the  United  States  5  and  that  from  ;|;:.  ;":."^TAV"^e^'-'; 
these  bureaus  and  through  persons  acting  under  their  direc-  ^''^^'^  '*"""• 
tions,  or  in  co-operation  with  them,  the  several  vessels  of  whose  acts  they 
complain  were  either  dispatched  from  Great  Britain,  or  were  supplied 
in  British  i)ort8  with  the  means  of  caiTying  on  war  against  the  United 
States.  They  further  showed  that  the  existence  of  these  bureaus  was 
brought  to  the  knowledge  of  Ilef  Majesty's  Government  and  was  justified 
by  it. 

Of  a  portion  of  this  evidence,  which  Her  Majesty's  Government  sees 
fit  to  style  "  a  mass  of  confederate  papers,"  the  British  Counter  Case 
says :  "  of  the  authenticity  of  them,  and  of  the  manner  in  which  they 
came  into  the  possession  of  the  United  States,  Her  Britannic  Majesty's 
Government  has  no  knowledge  whatever  beyond  what  it  derives  from 
the  above-mentioned  statement,  which  it  icillingly  accepts  as  true.  Of  the 
person  by  whom,  and  the  circumstances  under  which,  the  letters  were 
written,  and  the  character  and  credibility  of  the  writers,  it  (Her  Majes- 
ty's government)  knows  nothing  whatever.  They  are  persons  with  whom 
this  Government  has  nothing  to  do,  and  whose  very  existence  was  un- 
known to  it ;  and  it  does  not  admit  al^  evidence  against  Great  Britain 
any  statement  which  they  may  have  made  to  those  who  employed  them, 
or  to  one  another."  ^  "  It  is  not,  indeed  it  could  not,  be  pretended  that 
the  correspondence  extracted  from  these  papers  was  in  any  way  known 
to  the  British  Government.  Nor  has  the  Government  of  the  United 
States  furnished  the  Arbitrators  with  any  means  of  judging  whether  the 
letters  are  authentic,  or  the  facts  stated  in  them  true,  or  the  persons 
whose  names  purport  to  be  attached  to  them,  (persons  unknown  to  the 
British  Government,)  worthy  of  credit.  Her  Majesty's  Government 
thinks  it  right  to  say  that  it  attaches  very  little  credit  to  them."* 

*  Brit.  App.,  vol.  iv,  paper  v,  p.  31. 
2  Brit.  Case,  p.  166. 

5  British  Counter  Case,  p.  3. 

*  Ibid.,  p.  56. 
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The  Arbitrators  may,  therefore,  assume,  notwithstanding  the  averment 
on  page  56,  that  Her  Majesty's  Government  admits  that  the  evidence 
referred  to  came  into  the  possession  of  the  United  States  by  capture  at 
Eichmond,  and  that  there  is  no  serious  question  of  the  authenticity  of 
the  letters.  They  may  also  assume  that  there  will  be  no  serious  ques- 
tion made  as  to  the  truth  of  the  facts  stated  in  those  letters.  It  is  true 
that  Her  Majesty's  Government  say^  that  it  attaches  little  credit  to 
them.  It  is  equally  true  that  the  United  States  attaches  full  faith  to 
them.  The  Arbitrators  will  judge  whether  it  is  probable  or  improbable 
that  these  free  and  confidential  letters  do  give  correct  accounts  of  the 
contemporaneous  events  which  they  describe.  They  will  also  judge 
whether  those  events  are  or  are  not  relevant  to  the  issue  between  the 
two  Governments.  The  United  States  think  that  they  are.  If  they 
are  relevant  the  United  States  are  justified  in  bringing  them  before 
the  Tribunal,  especially  as  it  appears  that  Her  Majesty's  Government  was 
several  times  informed  of  the  illegal  operations  which  the  writers  of 
these  identical  letters  were  carrying  on  from  British  soil  at  the  time 
when  the  letters  were  written. 

We,  therefore,  contend  that  we  go  into  the  discussion  of  the  questions 
Thef.*  fact- also  to  of  fact,  wlth  tho  fuTthcr  general  facts  proved,  that  the  in- 
e  tttk«  m.  provrd.  sm«gents  cstablishcd  and  maintained  unmolested  throughout 
the  insurrection  administrative  bureaus  on  British  soil,  by  means  of 
which  the  several  cruisers  were  dispatched  from  British  ports,  or  were 
enabled  to  make  them  the  basis  of  hostile  operations  against  the  United 
States,  and  that  Her  Majesty's  Government  was  cognizant  of  il. 


VI.-THE  FLORIDA. 


We  now  proceed  to  refer  tbe  Arbitrators  to  the  evidence  upon  which 
the  Government  of  the  United  States  relies  as  applicable  to    Ti,eKior.jantL>v 
the  case  of  each  vessel  separately.    We  begin  with  the  Flor-  ">^"' 
ida. 

This  vessel,  under  the  name  of  the  Oreto,  was  built  at  Liverpool, 
England,  and  sailed  from  that  place  on  the  22d  of  March,  18C2,  without 
any  attempt  at  her  detention  by  Great  Britain.  She  was  in  construc- 
tion and  outfit  evidently  adapted  to  warlike  use. 

On  the  18th  of  February  Mr.  Adams,  in  behalf  of  the  United  States, 
submitted  to  Earl  Eusfeell,  for  his  consideration,  *'  the  copy  inform. t  ion  b, 
of  an  extract  of  a  letter,''  addressed  to  him  by  the  consul  of  "'  ^'^""' 
his  Government  at  Liverpool,  "  going  to  show,"  as  he  said,  "  the  prepa- 
ration at  that  port  of  an  armed  steamer,  evidently  intended  for  hostile 
operations  on  the  ocean."  ^ 

This  communication  from  Mr.  Adams  was,  on  the  next  day,  referred 
by  Earl  Russell  to  the  Lords  Commissioners  of  the  Treasury  ^rtion  of  Her  m. 
that  being  the  appropriate  department  of  Her  Mjyesty's  j--t>  •  w'^ern.nc.u 
Government  for  such  reference.*  This  department  at  once  called  upon 
the  Collector  of  Customs  at  Liverpool  for  information,  and  by  his  direc- 
tion the  vessel  was  inspected  by  a  government  inspector,  who,  on  the 
21st  of  February,  reported  that  she  was  "  a  splendid  steamer,  suitable 
for  a  dispatch-boat,  iiierced  for  guns,  but  has  not  any  on  board,  nor  are 
there  any  gun-carriages."^  The  builders  were  W.  C.  Miller  &  Sons,  one 
of  the  firm  being  a  government  officer, "  the  Chief  Surveyor  of  Tonnage  " 
at  that  port.* 

This  firm,  on  being  applied  to  by  the  collector  for  information,  said, 
^'  We  have  built  the  dispatch-vessel  Oreto.  »  »  »  She  is  pierced  for 
four  guns.  •  •  •  She  is  in  no  way  fitted  for  the  reception  of  guns 
as  yet ;  nor  do  we  know  that  she  is  to  have  guns  whilst  in  England."^ 

On  the  same  day  these  reports  of  the  Surveyor  and  builders  were 
transmitted  by  the  Collector  to  the  Commissioners  of  Customs,  with  the 
statement  that  "  the  vessel  is  correctly  described "  in  the  note  of  the 
builders.^ 

On  the  22d  of  February,  the  Commissioners  of  Customs  reported  to  the 
Lords  Commissioners  of  the  Treasury-  that  "  the  Oreto  is  pierced  for  four 
guns ;  but  she  has  as  yel  taken  nothing  on  board  but  coals  and  ballast. 
She  is  not,  at  present,  fitted  for  the  reception  of  guns,  nor  are  the  build- 
ers aware  that  she  is  to  be  supplied  with  guns  while  she  remains  in  this 
country."" 

A  copy  of  this  report  was  furnished  by  the  Lords  Commissioners  of 
the  Treasury  on  the  24th  of  February  to  Earl  Russell,  and  he  transmitted 
a  copy  to  Mr.  Adams  on  the  26th.^ 

On  the  22d  of  March,  the  vessel  sailed  from  Liverpool,  and  on  the 

'  British  Case,  p.  53.  *  Ibid. 

*  Brit.  Case,  p.  54.  « ibid. 

^Ibid.,  p.  55.  •    Mbid. 
^  Ibid.,  p.  54.  ^  Ibid,  p.  55. 
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9h.  w„  then  evi-  28th  of  Apiil  amved  at  Nassau,  in  tbe  island  of  New 
.irniiyama.w,iw.r.  Providencc,  OHe  of  tho  Bahamas,  aud  within  the  jurisdiction 
of  Her  Majesty's  Government.^ 

On  the  13th  of  June,  while  still  at  Nassau,  she  was  visited  by  Com- 
mander Hiekley  of  Her  Majesty's  ship  Greyhound,  with  several  of  his 
officers.  The  captain  of  the  Oreto,  on  being  inquired  of  by  Commander 
Hiekley,  in  the  presence  of  the  officers  of  the  Greyhound  and  three  of 
her  own  "  whether  she  [the  Orek)]  had  left  Liverpool  fitted  in  all  respects 
as  she  was  at  present,"  replied  "  Yes,  in  all  respects  f  and  "  that  no 
addition  or  alteration  had  been  made  whatever.''^  Cajitain  Duguid,  the 
master  of  the  Oreto  himself,  on  his  examination  as  a  witness  before  the 
Vice- Admiralty  Court  at  Nassau  on  the  26th  of  July,  three  months  after 
her  arrival,  testified :  "  The  fittings  of  the  Oreto  from  the  time  of  her 
quitting  Liverpool  up  to  the  present  time  are  the  same,  with  the  excep- 
tion of  a  little  alteration  in  the  boats'  davits.  Four  of  them  were 
lengthened  two  feet.  That  is  the  only  alteration  since  she  left  Liver- 
pool."^   Duggan,  the  chief  officer,  testified  to  the  same  effect.* 

On  the  30th  of  April,  only  two  days  after  her  arrival  at  Nassau,  she 
was  examined  by  Commander  McKillop,  of  Her  Majesty's  ship  Bulldog, 
then  the  senior  naval  officer  in  command  at  that  station,  and  he,  on  the 
same  day,  reported  to  the  Secretary  of  the  Admiralty  thaf  a  very  sus- 
picious steamer,  the  Oreto,  evidently  intended  for  a  gun-boat,  is  now  at 
the  upper  anchorage  under  the  English  flag ;  but  as  there  are  no  less 
than  three  cargoes  of  arms  and  ammunition,  &c.,  united  to  run  the 
blockade,  some  of  these  guns,  &c.,  would  turn  her  into  a  privateer  in  a 
few  hours."  ^ 

On  the  28th  of  May  Commander  McKillop,  in  a  communication  to  the 
Governor  of  the  Bahamas,  reported  her  as  "  apparently  fitting  and  j^re- 
paring  for  a  vessel  of  war."^  And  again,  on  the  6th  of  June,  in  another 
communication  to  the  same  officer,  he  says,  "  I  have  visited  the  screw- 
steamer  Oreto,  and  examined  her.  She  is  fitted  in  every  way  for  war 
purposes,  magazines,  shell-rooms,  and  other  fittings,  totally  at  variance 
with  the  character  of  a  merchant  vessel  •  *  *  The  captain  does 
not  deny  that  she  is  intended  for  a  war-vessel."'  And  on  the  8th  6f  the 
same  month,  in  a  letter  to  the  Colonial  Secretary,  he  says,  "  In  my  letter 
of  the  17th  instant  [ultimo  ?]  I  made  His  Excellency  aware  of  the  war- 
like character  of  that  vessel,  and  I  am  of  opinion  that  she  is  not  capa- 
ble of  taking  in  any  cargo,  having  no  stowage."^ 

The  letter  of  the  17th  referred  to  is  not  produced,  but  on  the  13th  of 
June  Commander  Hiekley  (who  had  succeeded  Commander  McKillop 
in  command  at  the  station)  and  tbe  principal  officers  of  his  ship,  after 
having  visited  and  examined  the  vessel,  certified  to  the  Governor  that 
"  the  Oreto  is  in  every  respect  fitted  as  a  man  of  war,  on  the  jmnciple 
of  the  dispatch  gun-vessela  in  Her  Majesty's  naval  service.  That  she 
has  a  crew  of  fifty  men,  and  is  capable  of  carrying  two  pivot  guns  amid- 
ships and  four  broadside  both  forward  and  aft,the  ports  being  made  to 
*ship  and  unship,'  port  bars,  breeching,  side-tackle,  bolts,  &c. ;  that  she 
has  shell-rooms,  a  magazine  and  light  rooms,  and  handing-scuttles  for 
handing  powder  out  of  the  magazine,  as  fitted  in  the  naval  service,  and 
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8ho^boxe§  for  Armstrong  shot,  or  shot  similar  to  them.  Eoand  the 
npper  deck  she  has  five  boats,  (I  should  say,)  a  ten-oared  cutter,  an  eight- 
oared  cutter,  two  gigs  and  a  jolly-boat,  and  davits  for  hoisting  them  up ; 
her  accommodation  being  in  no  respect  different  from  her  similar  class 
of  vessels  in  the  Royal  Naval  service.'^  ^ 

Again  on  the  15th  of  June,  in  a  further  communication  to  the  Gov- 
ernor, the  Commander  says : 

These  circumstances,  her  long  detention  in  this  port,  her  character,  her  fittings,  con- 
vinced as  I  am  also  that  during  her  stay  in  the  port  arrangements  have  been  made  for 
arming  her  outside,  *  *  her  evident  equipment  for  war  purposes,  *  *  and  my  con- 
viction, as  also  that  of  my  officers  and  men  that  have  been  on  board  of  her,  that  she  is 
built  intently  for  a  war- vessel  and  not  for  a  merchant  ship,  make  it  incumbent  on  me 
to  seize  the  Oreto  as  a  vessel  that  can  be  no  more  considered  as  a  free-trader,  but  that 
she  is,  on  the  contrary,  calculated  to  be  turned  into  a  formidable  vessel  of  war  in  twenty- 
four  hours ;  and  that  this  I  am  convinced  will  be  the  case  if  she  is  permitted  to  leave 
Nassau.  And,  therefore,  in  her  present  state,  a  vessel  under  British  colors,  sailing  from 
hence  in  such  an  equipped  state  to  a  professional  eye,  that  I  consider  it  would  be  a 
downright  neglect  of  duty  on  my  parfc  to  permit  her  proceeding  to  sea,  without  again 
urging  most  strongly  on  your  Excellency  the  expediency  of  takmg  char^^  of  her,  as  an 
illeguBy  equipped  British  vessel,  as  in  my  professional  capacity,  as  also  m  the  opinion 
of  my  officers,  it  is  impossible  to  consider  her  as  any  other,  she  beiug  a  honafide  vessel 
of  war  on  our  royal  naval  principle.  ^ 

And  Still  again  on  the  16th,  in  another  communication  to  the  Gov- 
ernor, he  says : 

On  the  Oreto  I  have  repeated  my  professional  opinion,  as  also  that  of  my  officers, 
and  I  stiU  have  to  express  my  conviction  that  she  is  a  vessel  of  war  that  can  be  equip- 
ped in  twenty-four  hours  for  battle,  and  that  she  is  now  going  out  of  the  harbor  as 
nearly  equipped  as  a  vessel  of  war  can  be  without  guns,  arms,  and  ammunition.^ 

This  evidence  is  taken,  as  the  arbitrators  will  notice,  exclusively 
from  that  furnished  by  Her  Majesty's  Government  in  its  Case,  Counter 
Case,  and  accompanying  documents ;  and  the  United  States  submit,  it 
shows,  beyond  any  controversy,  that  on  the  18th  of  February,  the  date 
of  Mr.  Adams's  communication  to  Earl  Kussell,  the  Oreto  was  a  vessel 
specially  adapted  to  warlike  use ;  that  this  fact  was  apparent  upon  an 
inspection  of  the  vessel  herself;  that  she  had  been  constructed  and  so 
*' specially  adapted"  within  the  jurisdiction  of  Her  Majesty's  Govern- 
ment, and  that  she  still  remained  in  that  jurisdiction. 

She  was  intended  to  cruise  or  carry  on  war  against  the  United  States, 
and  Her  Majesty's  Government  had  reasonable  grounds  so  to  believe. 

Mr.  Adams,  with  his  communication  to  Earl  Eussell  on  the 
18th  of  February,  submitted  an  extract  from  a  letter  of  nianjrtrr  or  Mr. 
the  Consul  of  the  United  States  at  Liverpool,  in  which  it  is  i^^j^"*""^'^*'**"^'' 
said  :  "  Mr,  Miller,  who  built  the  hull,  says  he  was  employed  by  Faw- 
cett,  Preston  &  Co.,  and  that  they  own  the  vessel.  *  ♦  Frazer,  Tren- 
holm  &  Co.  have  made  advances  to  Fawcett,  Preston  &  Co.,  and  Miller,, 
the  builder."*  And  Mr.  Adams  in  his  note  to  Earl  Eussell  says,  "  From 
the  evidence  furnished  in  the  names  of  the  persons  stated  to  be  concerned 
in  her  constniction  and  outfit,  I  entertain  little  doubt  that  the  intention 
is  precisely  that  indicated  in  the  letter  of  the  Consul,  the  carrying  on  war 
against  the  United  States.  ♦  •  Should  further  evidence  to  sustain  the 
allegations  respecting  the  Oreto  be  held  necessary  to  effect  the  object 
of  securing  the  interposition  of  Her  Majesty 'e  Government,  I  will  make 
an  effort  to  procure  it  in  a  more  formal  manner."' 

This  communication  was  not  accompanied  by  any  evidence  that  could 
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be  made  available  in  the  courts  of  Great  Britain.  It  was  what  it  pur- 
ported to  be,  a  mere  ^*  statement  of  belief."  If  Earl  Eussell  desired 
further  evidence  to  be  furnished  by  the  United  States,  he  was  invited 
so  to  say  in  reply.  He  did  not,  but  in  his  reply  on  the  19th  contented 
himself  with  acknowledging  the  receipt  of  the  communication,  and 
stating  that  he  had  "  lost  no  time  in  communicating  with  the  proper 
department  of  Her  Majesty -s  Government  on  this  subject."* 

On  the  21st  of  February  the  builders  reported  to  the  Collector  at  Liv- 
Actonof  the  Bnt-  crpool, "  Wc  havc  built  the  dispatch  vessel  for  Messrs.  Faw- 
.h  govennueuu  ^^^^^  Prcstou  &  Co.,  cngincers  of  this  town,  who  are  the 
agents  of  Messrs.  Thomas  Brothers,  of  Palermo,  for  whose  use  the 
vessel,  we  understand,  has  been  built.  *  *  Mr.  Thomas,  of  the  firm  at 
Palermo,  frequently  visited  the  ship  while  she  was  being  built.  *  *  We 
have  handed  her  over  to  the  engineers,  and  have  been  paid  for  her. 
According  to  the  best  of  my  information  the  pre^sent  destination  of  the 
vessel  is  Palermo ;  and  we  have  been  asked  to  recommend  a  Master  to 
take  her  out  to  Palermo.''^ 

Thus  one  of  the  firms  suspected  by  Mr.  Adams  is  shown,  by  the 
statement  of  the  builders,  to  have  been  concerned  in  her  construction 
and  outfit.  On  the  same  day,  the  collector  transmitted  this  communi- 
cation from  the  builders  to  the  Commissioners  of  Customs,  with  a  fur- 
ther statement  of  his  own,  viz :  "  I  have  every  reason  to  believe  that 
she  is  for  the  Italian  Government,  and  not  for  the  Confederates."^ 

He  gave  no  facts  upon  which  he  predicated  his  belief,  and  it  will  be 
noticed  that  there  is  nothing  in  the  builders'  statement  to  justify  such 
a  belief.  All  the  builders  state  is  that  they  understood  she  was  built 
for  the  ^'use  of '^  a  firm  in  Palermo,  and  that,  according  to  the  best 
of  their  information,  her  present  destination  was  Palermo.  Faw- 
cett,  Preston  and  Company  were  at  the  time  "a  firm  of  engineer^  and 
founders,"  "carrying  on  an  extensive  trade"  at  Liverpool,*  but  no 
inquiries  appear  to  have  been  addressed  to  them.  They  were,  as  the 
builders  said,  the  " agents"  of  the  firm  for  whose  "  use"  they  " under- 
stood "  the  vessel  was  built,  and  were  certainly  likely  to  know  for  whose 
"  use  "  she  actually  was  built.  It  had  already  been  urged  against  this 
wh«t  m^ht  hnve  ^^^  "  that  thcy  had  been  concerned  in  a  shipment  of  arms 
beouuun..  £^j,  ^^^  Confedcratc  States."^    There  does  not  seem  to  have 

been  any  good  reason  why  Her  Majesty's  Government  might  not  have 
addressed  an  inquiry  to  them,  yet  for  some  reason  it  did  not,  or,  if  it 
did,  the  result  has  not  been  reported. 

On  the  22d  of  February,  the  Commissioners  of  Customs  reported  to 
the  Lords  Commissioners  of  the  Treasury  that  they  had  instructed  the 
wh^t actually  >VK*  "  CoUcctor  at  Liveri)ool  to  make  inquiries  in  regard  to  the 
rfune.  vessel  Oreto,  and  it  appears  from  his  report  that  she  has 

been  built  by  Messrs.  Miller  &  Sons  for  Messrs.  Fawcett,  Preston  & 
Co.,  engineers  of  Liverpool,  and  is  intended  for  the  use  of  Messrs. 
Thomas  Brothers,  of  Palermo,  one  of  that  firm  having  frequently  vis- 
ited the  vessel  during  the  process  of  building.  The  Oreto  is  pierced 
for  four  guns.  •  *  The  expense  of  her  construction  has  been  paid,  and 
she  has  been  handed  over  to  Messrs.  Fawcett  and  Preston.  Messrs. 
Miller  &  Sons  stat<3  their  belief  that  her  destination  is  Palermo,  as  they 
have  been  requested  to  recommend  a  master  to  take  her  to  that  port  5 
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and  our  Collector  at  Liverpool  states  that  he  has  every  reason  to  believe 
that  the  vessel  is  for  the  Italian  Government.  We  beg  further  to  add, 
that  special  directions  have  been  given  to  the  officers  at  Liverpool  to 
watch  the  movements  of  the  vessel,  and  that  we  will  not  fail  to  report 
forthwith  any  circumstance  which  may  occur  worthy  of  your  Lordship's 
cognizance.''^ 

It  will  be  here  observed,  that  the  report  does  not  state  it  was  only  un- 
derstood by  Miller  &  Sons  that  the  vessel  was  intended  for  the  use  of 
Thomas  Brothers,  but  it  appeared  from  the  report  that  she  was  so  in- 
tended. Neither  does  it  appear  that  inquiries  had  not  been  addressed 
to  Fawcett,  Preston  &  Co. ;  but  it  did  appear  that  "  special  directions" 
had  been  given  to  the  officers  at  Liverpool  to  watch  the  movements  of 
the  vessel,  and  that  prompt  report  would  be  made  whenever  circum- 
stances worthy  of  their  Lordships'  cognizance  might  occur. 

This  report  was  transmitted  by  the  Secretary  of  the  Treasury  to  Earl 
Eussell  on  the  24th ;  *  and  by  Earl  Eussell  to  Mr.  Adams  on  the  26th 
of  February.^  The  statements  of  the  officers  and  builders  on  which 
the  report  was  predicated  were  not  sent  with  it.  Earl  Russell  in  trans- 
mitting the  report  did  not  intimate  any  desire  that  Mr.  Adams  should 
make  an  eflfort  to  procure  further  evidence.*  But  on  the  same  day  of 
its  date  he  (Earl  Eussell)  telegraphed  to  Her  Majesty's  Minister  at  Turin 
as  follows :  "Ascertain  and  report  to  me  whether  a  vessel  called  the 
Oreto,  now  fitting  out  at  Liverpool,  is  intended  for  the  use  of  the  Ital- 
ian Government."  ^  On  the  Ist  of  March  the  Minister  at  Turin  replied : 
"Ricasoli  tells  me  that  he  has  no  knowledge  whatever  of  the  ship 
Oreto,  but  will  cause  inquiry  to  be  made."  ®  No  inquiries  appear  to 
have  been  addressed  to  the  representative  of  His  Mjyesty,  the  King  of 
Italy,  in  London,  or  to  his  consul  at  Liverpool,  and  no  further  informa- 
tion was  received  from  the  Minister  at  Turin  until  after  the  vessel  had 
sailed. 

On  the  1st  of  March,  the  same  day  with  the  receipt  of  the  reply  from 
the  Minister  at  Turin,  John  H.  Thomas,  of  Liverpool,  "  a  natural-born 
British  subject,  born  at  Palermo,  in  the  island  of  Sicily,  of  British  pa- 
rents,'' declared  in  writing  in  the  presence  of  the  Eegistrar  of  Shipping 
at  the  i)ort  of  Liverpool  (one  of  the  officers  of  the  Government  specially 
charged  with  the  registry  of  vessels ')  that  he  was  "  entitled  to  be  reg- 
istered as  owner  of  sixty-four  shares  (the  whole)  of  said  ship.  To  the 
best  of  my  knowledge  and  belief,  no  person  or  body  of  persons  other 
than  such  persons  or  bodies  of  persons  as  are  by  the  Merchant  Shipping 
Act,  1854,  qualified  to  be  owners  of  British  ships,  is  entitled  as  owner 
to  any  interest  whatever,  .either  legal  or  beneficial,  in  the  said  ship."  ^ 

This  declaration  was  made  in  accordance  with  the  provisions  of  sec  - 
tion38of  the  Merchant  Shipping  Act,  1854,  of  Great  Britain,^  R,„„ry  of  th^ 
to  obtain  the  registry  of  the  ship  as  a  British  vessel.  With-  *'°"^" 
out  it  the  Eegistry  could  not  have  been  granted,  for  none  but  natural- 
bom  British  subjects  and  persons  made  denizens  by  letters  of  deniza- 
tion, or  naturalized,  could  be  owners  of  a  British  ship.  ^° 

*  Brit.  Cose,  p.  54. 

*  Ibid. 

^  Ibid.,  p.  55. 

<  Brit.  App.y  vol.  i,  p.  3. 

*  Brit.  App.,  vol.  i,  p.  3. 
»  Brit.  Case,  p.  55. 

^  Merchant  SoippiDg  Act,  1854. 

*  Brit.  Case,  p.  56. 

^  Am.  Apj).  Connter  Case,  p.  1138. 

'oMer.  Ship.  Act,  1854,  sec.  18 ;  App.  Am.  Counter  Case,  p.  1132. 


62  ARGUMENT    OP   THE   UNITED    STATES. 

Upon  this  declaration  the  vessel  was,  on  the  3d  of  March,  registered 
as  a  British  vessel,  at  the  port  of  Liverpool,  under  the  name  of  the 
Oreto.^  This  Eegistry  was  made  in  one  of  the  public  records,  by  an 
officer  of  the  Grovernment  specially  charged  with  that  duty.* 

On  the  4:th  of  March  the  Oreto  was  cleared  at  Liverpool  in  ballast, 

with  a  crew  of  fifty-two  men,  for  Palermo  and  Jamaica.^ 

This  clearance  must  have  been  obtained  from  the  office  of 

the  Collector  of  Customs  at  Liverpool.*    To  be  regular  it  should  have 

been  signed  by  the  Collector  or  Comptroller,*  but  that  formality  seems, 

in  this  particular  instance,  to  have  been  omitted.^ 

On  the  3d  and  4th  of  March,  shipping  articles,  in  accordance  with  the 
form  sanctioned  by  the  Board  of  Trade,  August,  1860,  in  pursuance  of  17 
and  18  Victoria,  c.  104,'  were  signed  by  the  master  and  all  the  crew  who 
sailed  in  the  vessel,  except  two  who  signed  as  substitutes  on  the  14th 
and  15th,  in  presence  of  J.  W.  Hughes,  shipping  master  at  the  port  of 
Liverpool.^  These  shipping  articles  specified  a  voyage  from  Liverpool 
to  Palermo,  thence  ^f  required)  to  any  port  or  places  in  the  Mediter- 
ranean Sea  and  the  West  Indies,  and  back  to  a  final  port  of  discharge 
in  the  United  Kingdom,  the  term  not  to  exceed  six  months.  In  the 
same  articles,  in  accordance  with  the  prescribed  form,  the  vessel  is 
described  as  having  been  registered  at  the  port  of  Liverpool,  March  3, 
3861;  and  Fawoett,  Preston  &  Co.  are  named  as  "managing  owners.'^ 
Shipping  articles,  by  the  terms  of  the  "  Merchant  Shipping  Act,  1854,'' 
are  required  to  be  signed  in  duplicate  in  the  presence  of  the  shipping 
master,  whose  duty  it  is  to  "  cause  the  agreement  to  be  read  over  and 
explained  to  each  seaman,  or  otherwise  ascertain  that  each  seaman 
understands  the  same  before  he  signs  it,  and  to  attest  each  signature."^^ 
One  part  of  the  articles,  thus  in  duplicate,  must  be  retained  by  the  ship- 
ping master,  who  is  an  officer  of  the  Government,  and  who  has  a  public 
office,  known  as  the  "  shipping  office.''^^ 

All  this  formality  was  gone  through  with  in  this  case,  as  will  be  seen 
by  a  copy  of  the  articles  actually  signed  in  the  "  shipping  office  "  and 
before  a  "shipping  master,"  found  in  the  Appendix  to  the  British  Case, 
vol.  i,  p.  161. 

Thus  then  stood  the  facts  known  to  Her  Majesty's  Government  on  the 
4th  of  March,  eighteen  days  before  the  Oreto  sailed.  She 
was  designed  for  war  purposes.  That  was  evident.  She 
was  for  the  use  of  some  government,  though  registered  in  the  name  of 
a  British  subject.  She  did  not  belong  to  Her  Majesty's  Government, 
and  it  was  not  "  believed "  or  "suspected"  that  she  belonged  to  or  was 
intended  for  any  other  Government  than  that  of  Italy  or  the  insurgents. 

There  were  certainly  circumstances  of  strong  suspicion  against  her 
Italian  ownership  or  destination.  Mr.  Adams  based  his  opinion  of  her 
destination  to  the  confederates  directly  upon  the  fact  that  he  understood 
Fawcett,  Preston  &  Co.  and  Frazer,  Trenholm  &  Co.  had  been  con- 
cerned in  her  construction  and  outfit.    This  last  firm,  he  informed  Earl 

'  Brit.  App.,  vol.  i,  p.  10. 

-  Mer.  Ship.  Act,  JB54,  sec.  42 ;  Am.  App.  Counter  Case,  p.  1141. 
»  Brit.  Case,  p.  56. 

■•  Brit.  Case,  p.  57  j  Customs  Consolidation  Act,  1853,  sec.  142 ;  App.  Am.  Counter 
Case,  p.  1163. 

*  See  sec.  142  above. 
^  Brit.  Case,  p.  56. 

'Mer.  Ship.  Act,  1854,  sec.  8. 

*  Brit.  App.,  vol.  i,  p.  161. 
®Brit.  App.,  vol.  i,  p.  161. 

'oMer.  Snip.  Act,  sec.  150 ;  App.  Am.  Counter  Case,  p.  1155. 
^^  Ibid.,  sec.  122;  App.  Am.  Counter  Case,  p.  1151. 
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Rassell  as  early  as  the  15tli'of  August,  1861,  was  "well  knowu  to  con- 
sist  in  part  of  Americans  in  sympathy  with  the  insurgents  of  the  United 
States."^  In  i)oint  of  fact,  only  one  of  the  partners  resided  in  Liver- 
pool, and  he  was  a  native  of  South  Carolina,  who,  on  the  13th  of  June, 
1863,  applied  to  Her  Majesty's  government  for  a  certificate  of  naturali- 
zation.^ The  other  members  of  the  firm  were  at  the  time  actual  resi- 
dents of  the  State  of  South  Carolina.  One  of  them,  afterward  the 
Secretary  of  the  Treasury  of  the  insurgents,  was,  on  the  5th  of  August, 
1861,  (as  appears  by  the  public  records  in  the  office  of  the  Registrar  of 
Shipping  at  Liverpool,)  authorized  by  a  "certificate  of  sale,"  from  her 
owner  in  Liverpool,  to  sell  the  ship  Bermuda  at  any  place  out  of  the 
United  Kingdom.  This  certificate  of  sale  also  described  him  as  "of 
Charleston,  in  the  State  of  South  Carolina,"  one  of  the  ports  at  the  time 
closed  by  the  blockade  of  the  United  States.^  It  was  upon  the  occasion 
of  a  complaint  by  Mr.  Adams  as  to  this  very  vessel  that  he  communi- 
cated to  Earl  Bussell  the  relations  of  this  firm  with  the  insurgents. 

The  builders  stated  that  Fawcett,  Preston  &  Co.  contracted  with  them 
for  the  building,  and  the  records  showed  that  they  were  the  "managing 
owners,"  directing  the  preparations  for  her  departure  after  Mr.  Adams's 
complaints  had  been  made  known.  No  inquiry  had  been  made  of  them. 
Mr.  Adams  stated  she  had  been  paid  for  by  Frazer,  Trenholm  &  Co. 
Her  builders  stated  they  had  been  paid,  but  omitted  to  say  by  whom. 

In  fact  no  inquiry  suggested  by  Mr.  Adams  had  been  made,  and, 
although  he  had  been  assured  that  the  movements  of  the  vessel  "should 
be  watched,"  no  single  thing  appears  to  have  been  done  by  any  officer 
of  the  Government  at  the  port  of  Liverpool  after  the  reports  of  the  21st 
of  February,  or  at  London  after  the  telegram  of  Earl  Russell  to  the 
Minister  at  Turin  on  the  26th,  until  the  vessel  had  been  permitted  to  sail 
under  a  clearance  granted  in  the  face  of  so  many  attending  circumstances 
of  suspicion. 

On  page  55  of  the  British  Case,  after  a  recapitulation  of  the  facts  which 
had  been  developed  up  to  the  1st  of  March,  it  is  said,  "No  fiirther  infor- 
mation could  be  obtained  by  Mr.  Adams  or  was  received  by  Her  Majesty's 
Government  up  to  the  time  of  the  sailing  of  the  ship."  Mr.  Adams  had 
not  been  called  upon  to  act  further,  and  he  had  been  assured  that  "  special 
directions  had  been  given  to  the  officers  at  Liverpool  to  watch  the  move- 
ments of  the  vessel." 

It  may  be  literally  true  that  no  other  information  had  been  received 
by  Her  Majesty's  Government.  The  officers  at  Liverpool  NrgnrrnceofBru 
seem  to  have  taken  their  "  special  directions"  literally,  and  "»'«'fi«^i'»««- 
watched  only  the  "  movements  of  the  vessel,"  but  the  United  States 
submits  that  if  Her  Majesty's  Government  did  not  receive  further  infor- 
mation, it  was  because  it  failed  to  use  the  means  within  its  power  to 
become  better  informed.  It  had  been  put  upon  inquiry,  and  was  negli- 
gent if  it  did  not  act. 

What  might  it  have  done  I  On  the  3d  of  March  the  vessel  became  a 
"  registered  BritivSh  vessel,"  and  subject  to  the  laws  in  force  in  the  king- 
dom for  the  government  and  control  of  such  vessels.  Her  ostensible 
owner  was  a  British  subject  residing  at  Liverpool.  Her  "managing 
owners  "were  "  a  firm  carrying  on  an  extensive  trade  at  Liverpool."* 
Frazer,  Trenholm  &  Co.  had  a  business  office  at  Liverpool,  and  at  least 
one  of  the  partners  (Prioleau)  resided  there.* 

'  Brit.  App.,  vol.  ii,  p.  133. 
«  Brit.  App.,  vol.  V,  p.  202. 
3  Brit.  App.,  vol.  11,  p.  136. 
*Brit.  Case,  p.  75. 
**  Brit  App.,  vol.  V,  p.  202. 


64  ARGUMENT  OF  THE  UNITED  STATES. 

The  Merchant  Shipping  Act,  1854,  under  which  the  vessel  was  regis- 
what  might  h.r.  tered,  provided^  that  "  if  any  unqualified  person  •    *  ac- 
mSJjiir.";hrppi^  quires,  as  owner,  any  interest,  either  legal  or  beneficial,  in 
"'''•  a  ship  using  a  British  flag  and  assuming  the  British  character, 

such  interest  shall  be  forfeited  to  Her  Majesty,''  and  "  if  any  person  on 
behalf  of  himself  or  any  other  person  or  body  of  persons,  wilfully  makes 
a  false  declaration  touching  the  qualification  of  himself  or  such  other 
person  or  body  of  persons  to  own  British  ships,  or  any  shares  therein, 
the  declarant  shall  be  guilty  of  a  misdemeanor,  and  the  ship  or  share  in 
respect  of  which  such  declaration  is  made,  if  the  same  has  not  been  for- 
feited under  the  foregoing  provision,  shall,  to  the  extent  of  the  interest 
therein  of  the  person  making  the  declaration,  •  ♦be  forfeited  to  Her 
Majesty." 

The  same  Act  ^  provides  that  "  the  Board  of  Trade"  (one  of  the  depart- 
ments of  Her  Majesty's  Government)  ^  may,  from  time  to  time,  whenever 
it  seems  expedient  to  them  so  to  do,  appoint  any  person  as  an  inspector, 
to  report  to  them  upon  the  following  matter,  that  is  to  say :  •    •    • 

"2.  Whether  the  provisions  of  this  Act  or  any  regulations  made  under 
or  by  virtue  of  this  Act  have  been  complied  with."  And  by  section  15, 
*'  every  such  inspector  as  aforesaid  shall  have  the  following  powers, 
that  is  to  say :  ♦  *  *  ♦  •  ♦ 

"3.  He  may,  by  summons  under  his  hand,  require  the  attendance  of 
all  such  persons  as  he  thinks  fit  to  call  before  him  and  examine  for  such 
purpose,  and  may  require  answers  or  returns  to  any  inquiries  he  thinks 
fit  to  make. 

"  4.  He  may  require  and  enforce  the  production  of  all  books,  papers, 
or  documents  which  he  considers  important  for  such  purpose. 

*'  5.  He  may  administer  oaths,  or  may,  in  lieu  of  requiring  or  admin- 
istering an  oath,  require  every  person  examined  by  him  to  make  and 
subscribe  a  declaration  of  the  truth  of  the  statements  made  by  him  in 
his  examination."  * 

This  was  machinery  in  the  hands  and  under  the  control  of  the  officers 
of  Her  Majesty's  Government.  It  could  not  be  managed  or  controlled 
by  any  of  the  officers  of  the  Government  of  the  Unit^  States.  Here 
certainly  were  circumstances  brought  to  the  knowledge  of  the  officers 
of  Her  Majesty  sufficient  to  create  at  least  a  strong  suspicion  that  some 
of  the  provisions  of  the  Merchant  Shipping  Act  had  been  violated,  and 
an  inspector  might  with  propriety  have  been  appointed  and  an  inquiry 
instituted  by  him. 

.  The  builders,  Fawcett,  Preston  &  Co/,  Frazer,  Trenholm  &  Co.,  and 
Thomas,  if  necessary,  might  have  been  called  to  give  information ;  and, 
if  called,  Prioleau  (one  of  the  firm  of  Frazer,  Trenholm  &  Co.)  would 
have  been  compelled  to  state,  as  he  did  subsequently  state  under  oath,^ 
that  the  contra<3t  for  the  building  was  made  with  Fawcett,  Preston  & 
Co.  by  James  D.  Bullock,  who  acted  in  England  as  the  "  agent  of  the 
!Navy  Department "  of  the  insurgents ;  and  that  she  was  paid  for  through 
Frazer,  l^enholm  &  Co.,  who  were  at  the  time  the  "  financial  agents  " 
of  the  insurgents  in  Liverpool.  He  would  also  undoubtedly  have  been 
compelled  to  state  (as  did  Mr.  George  D.  Harris,  of  the  firm  of  H. 
Adderly  &  Co.,  afterward  on  the  trial  before  the  Vice-Admiralty  Court 
at  Nassau)  that  his  firm  at  Liverpool  consigned  her,  on  her  departure 

^  Sec.  103,  sub.  3,  4;  App.  Am.  C.  Case,  p.  1148. 

*  Sec.  6 ;  Am.  C.  Case.  App.,  1127. 

«  Sec.  14  ;  Am.  C.  Case,  App.,  1129. 
<  Sec.  14;  Am.  C.  Case,  App.,  p.  1129. 

*  Ani.  App.,  vol.  vi,  p.  187. 
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from  that  port,  to  the  firm  of  H.  Adderly  &  Co.  at  Nassau ;  and  in  accord- 
ance with  facts  which  have  been  subsequently  developed,  he  must  have 
been  compelled  to  testify  that,  at  the  time  of  her  registry  she  was  in  fact 
owned  by  the  insurgent  government,  and  was  about  to  sail  from  Liver- 
pool for  its  use. 

Fawcett,  Preston  A  Co.  would  have  been  compelled  to  testifythat- 
they  contracted  with  Bullock  for  the  construction  of  the  vessel ;  that 
they  did  not,  in  their  contract  with  Miller  &  Sons,  act  as  the  agents  of 
Thomas  Brothers ;  and  that  she  was  not  intended  for  the  Italian  Gov- 
ernment, but  for  the  insurgents.  They  would  also  have  been  compelled 
to  testify  that  at  the  very  time  they  had  themselves  completed  her  arma- 
ment, and  were  shipping  it  upon  the  Bahama  (a  vessel  placed  at  the  dis- 
posal of  the  agents  of  the  insurgents  for  that;  purpose  by  Frazer,  Tren- 
holm  &  Co.*)  for  transfer  at  Nassau,  or  some  other  port  that  might  be 
agreed  upon.* 

Ul>on  this  information  being  thus  obtained,  Mr.  Edwards,  the  Col- 
lector, would  readily  call  to  his  mind  the  fact  that,  as  early  as  the  4th 
of  July,  1861,  the  Acting  Consul  of  the  United  States  at  Liverpool  had 
addressed  him  by  letter  as  follows:  "  From  information  I  have  received, 
I  have  reason  to  believe  that  a  person  named  Bullock  has  come  to  Eng- 
land for  the  purpose  of  procuring  vessels  to  be  fitted  as  privateers  to 
cruise  against  the  commerce  of  the  United  States,  and  that  he  will  make 
Liverpool  the  scene  of  his  operations.''^ 

It  is  true,  as  is  said  in  the  British  Counter-Case,  that  in  a  court  of 
justice  in  Great  Britain,  and,  probably,  before  this  tribunal  instituted 
under  the  Merchant  Shipping  Act,  a  witness  cannot  be  compelled  to  an- 
swer any  question  which  would  expose  him  to  a  penalty  or  to  a  prose- 
cution for  an  offense  against  the  law;  but  it  is  just  as  true  that  this  is 
a  privilege  personal  to  the  witness  himself,  and  that  the  Government 
n^d  not  refrain  from  calling  upon  one  of  its  subjects  po  testify,  because 
he  might  elect  to  avail  himself  of  such  a  privilege. 

In  view  of  these  facts  the  United  States  ask  the  attention  of  the  Ar- 
bitrators to  the  following  statement  in  the  Counter-Case  of  Her  Majesty's 
Government :  '^  In  truth,  these  open  and  notorious  facts  do  not  appear 
to  have  been  discovered  till  long  afterward,  even  by  the  industrious  re- 
searches of  the  Government  and  subordinate  officers  of  the  United 
States."*  The  arbitrators  will  look  in  vain  for  any  evidence  of  "  indus- 
trious researches''  by  the  Government  or  subordinate  officers  of  Great 
Britain.  A  builder  who  knew  nothing  was  inquired  of  and  he  gave  his 
''  understanding."  A  Collector  expressed  his  '*  belief,"  and  there  the 
"researches"  ended. 

Again,  on  page  75  of  the  British  Counter  Case  is  this  statement : 

What  the  Government  did  on  receiving  Mr.  Adams's  representations  is  stated  in  the  Brit- 
ish Case.  Inqniry  was  instantly  directed,  hat  no  information  whatever  conld  he  ohtained 
tendi ng  to  connect  the  vessel  in  any  way  with  the  Confederate  States.  She  was  declared 
by  the  bnilder  to  be  ordered  for  a  firm  in  Palermo,  a  member  of  which  was  registered 
on  his  own  declaration  as  her  sole  owner,  and  had  frequently  visited  her  when  build- 
ing. «  *  *  Her  first  destination,  as  stated  in  her  clearance,  was  Palermo,  and  her 
crew  were  nominally  (and,  as  they  evidently  believed,  really)  hired  for  a  mercantile 
voyage.  On  the  one  hand  were  the  positive  statements  of  the  builder,  the  registered 
owner,  and  the  Collector  of  Customs ;  on  the  other,  the  suspicion  of  Mr.  Dudley  that 
the  vessel  was  still  intended  by  her  owner  to  pass  sooner  or  later  into  the  hands  of  the 
Confederate  Government. 

*  British  App.,  vol.  i,  p.  178. 

°  Letter  from  Mi^or  Huse  to  Gorgas,  March  15, 1862,  Am.  App.,  vol.  vi,  p.  69. 

^  Am.  App.,  vol.  vii,  p.  72.  ^  Brit.  C.  Case,  p.  74. 
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Inquiry  was  iodeed  instituted  on  the  19th  of  February,  but  it  stopped 
ou  the  26th,  and  was  never  directed  to  the  sources  of  sus^cion  indicated 
by  Mr.  Dudley.  In  fact,  on  the  26th  of  February  every  officer  of  Her 
Majesty's  Government,  that  the  United  States  were  assured  would  be 
on  the  '*  watch,"  appears  to  have  closed  his  eyes  and  to  have  left  the 
vessel  and  her  owners  entirely  to  themselves. 

On  the  28th  of  April  the  Oreto  arrived  at  Nassau.  She  was  still  a 
British  ship,  with  a  British  registry,  under  the  British  flag, 
and  m  a  Bntish  port. 

On  the  30th  of  April  Commander  McKillop,  in  his  report  to  the 
<..n.i„.roi  nrit.-i.  Admiralty,  says  she  is  "under  the  English  flag."^  Gover- 
oiiu.niKihrrc.  ^qj.  Baylcy,  in  his  letter  to  Commander  McKillop,  on  the 
3d  of  June,  says :  She  '*  is  a  registered  British  vessel  and  carries  the 
British  flag,*' ^  and  Commander  Hickley,  on  the  16th  of  June,  in  his 
letter  to  the  Governor,  refers  to  her  as  "  a  vessel  under  British  colors."  ^ 

As  has  been  already  seen,  she  was  then  evidently  a  vessel  of  war,  and 
specially  adapted  to  warlike  purposes. 

Her  Majesty's  Government,  at  this  time,  certainly  had  reasonable 
grounds  to  believe  she  was  intended  to  cruise  and  carry  on  war  against 
the  United  States. 

On  the  9th  of  May  Governor  Bayley  indorsed  on  a  letter  to  him  of 
that  date  from,  Mr.  Whiting,  the  Consul  of  the  United  States,*  the  fol- 
lowing statement:  "  For  coupling  that  fact  with  the  description  given 
me  by  the  Captain  of  H.  M.  ship  Bull-dog,  of  the  build  of  the  Oreto, 
I  cannot  fail  to  infer  that  she  is  a  vessel  of  war  intended  to  act  against 
the  United  States."^  On  the  same  day  he  caused  a  letter  to  the  same 
effect  to  be  addressed  to  H.  Adderly  &  Co.® 

And  again  on  the  21st  of  June,  in  his  report  to  the  Duke  of  Newcas- 
tle, he  says :  "  Throughout  these  occurrences  I  was  averse  from  proceed- 
ing to  extremities.  Not  that  I  considered  the  conduct  of  the  Oreto  to 
be  entirely  free  from  suspicion,  or  indeed  from  discourtesy  to  a  neutral 
government."'  How  was  Great  Britain  neutral  to  the  Oreto,  a  British 
ship,  under  British  colors?  And  in  the  same  letter,  he  says  Commander 
Hickley  informed  him  "  her  real  destination  was  openly  talked  of.'^  * 
Again,  "  Her  Majesty's  Government  is  informed  and  believes  that  during 
the  blockade  of  the  insurgent  States  it  was  a  common  practice  for  ships 
leaving  the  port  of  Nassau,  with  the  intention  of  endeavoring  to  run 
their  cargoes  into  the  blockaded  ports,  to  clear  for  St  John's,  New 
Brunswick.'' »  "  Early  in  the  month  of  June,  1862,"  (about  the  4th,)  **  the 
consignees  of  the  vessel,  who  were  a  mere  mercantile  firm  at  Nassau, 
applied  to  the  Receiver-General  (the  proper  officer  for  that  purpose)  for 
permission  to  load  her  for  an  outward  voyage  to  St  John's,  New  Bruns- 
wick." ^^  At  this  time  she  was,  according  to  the  opinion  of  Commander 
McKillop,  "not  capable  of  taking  in  any  cargo,  having  no  stowage." 
On  the  9th  she  commenced  taking  in  a  cargo  of  "  arms  and  ammuni- 
tion, including  some  boxes  of  shells,"  (not  likely  to  be  of  much  use  at  St 
John's,)  but,  being  visited  by  Commander  Hickley,  discharged  her  cacrgo 
and  cleared  for  Havana  in  ballast.^^ 

At  Nassau,  then,  the  Government  certainly  not  only  had  reasonable 
Warn  of  due  *i,  grounds  to  believe,  but  actually  did  believe,  that  she  was 
intended  to  cruise  against  the  United  States. 


|I<*IIC*'. 
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Under  the  Kules  of  the  Treaty,  Her  Majesty's  Government  was  bound 
to  use  "dae  diligence"  to  detain  the  vessel  at  Nassau,  as  well  as  at 
Liverpool.  This  was  not  done,  but  she  was  permitted  to  clear  for  St. 
John's,*  when  that  wa«  equivalent,  according  to  the  practice  which  pre- 
vailed at  that  port,  to  a  clearance  for  the  insurgent  States. 

But  it  is  claimed  by  Her  Majesty's  Government  "  that  the  Florida  was 
seized  while  at  Nassau,  on  charge  of  a  violation  of  the  Foreign-Enlist- 
ment Act ;  that  proceedings  were,  by  the  Governor's  direction,  instituted 
in  the  proper  court,  with  a  view  to  her  condemnation,  and  that  after  a 
regular  trial  she  was  ultimately  released  by  a  judicial  sentence."^ 

It  is  also  said,  on  p.  78  of  the  British  Counter  Case,  that  the  Vice- 
Admiralty  Court  '*  was  a  Courtof  competent  jurisdiction;  the    j„.,.rnj  pro..^i 
authorities  of  the  Colony  were  bound  to  pay  obedience  to  its  "•'"'  ''""""'• 
decree;  and,  as  soon  as  it  was  pronounced  the  persons  claiming  the  pos- 
session of  the  vessel  were  entitled  to  have  her  immediately  released." 

As  between  the  claimants  of  the  vessel  and  Her  Majesty's  Govern- 
ment seeking  to  enforce  a  forfeiture  under  the  provisions  of  the  Foreign- 
Enlistment  Act,  this  decree  may  have  been  conclusive;  but  as  between 
the  United  States  and  Her  Majesty's  Government,  it  has  not  that  effect. 
The  duty  of  Her  Majesty's  Government  was  to  use  due  diligence  to  pre- 
vent the  departure  of  the  vessel,  because  she  had  been  specially  adapted 
to  warlike  use  within  its  jurisdiction,  and  was  intended  to  cruise  and 
carry  on  war  against  the  United  States. 

She  was  proceeded  against  on  the  sole  ground  that  an  attempt  had 
been  made  to  equip,  furnish,  and  fit  her  out  within  the  jurisdiction  of 
the  Bahamas.^  This  is  in  terms  admitted  by  Attorney-General  Ander- 
son in  his  defense  as  published  in  the  Counter  Case.*  The  judge,  in 
announcing  his  opinion,  says :  "  Now,  to  support  the  libel  it  is  necessary 
that  proof  should  be  given,  first,  that  the  aforesaid  parties,  having 
charge  of  the  Oreto,  while  the  vessel  was  within  the  jurisdiction  of  the 
Vice- Admiralty  Court  of  the  Bahamas,  attempted  to  equip,  furnish,  and 
fit  her  out  as  a  vessel  of  war."  ^  And  again,  on  page  43  he  says:  "  With 
respect  to  acts  which  were  done,  or  circumstances  which  occurred  on 
board  the  Oreto  before  she  came  within  the  jurisdiction  of  the  Bahamas 
Vice-Admiralty  Court,  it  is  admitted,  and  is  clear,  that  the  Court  has 
no  authority  to  adjudicate."  And  again,  on  the  same  page:  ^^ Captain 
Hickley's  evidence  as  to  the  construction  and  fittings  of  the  vessel  I 
should  consider  conclusive,  even  had  there  been  no  other;  but  that 
construction  and  those  fittings  were  not  made  here,  but  in  England, 
and  of  whatever  nature  they  may  be,  do  not  subject  the  vessel  to  for- 
feiture here." 

The  pleadings  and  the  proof  showed  conclusively  that  the  vessel  had 
been  specially  adapted  to  warlike  use  at  Liverpool,  and  that  she  was 
still  with  a  British  Registry  under  the  British  flag;  but  in  the  opinion  of 
the  judge,  the  proof  did  not  show  that  any  act  had  been  done  within 
the  juHs<liction  of  his  Court  for  which  he  was  authorized  to  decree  a 
forfeiture  to  Her  Majesty. 

This  decree,  therefore,  does  not  operate  as  a  defense  to  the  claim  now 
made  against  Her  Majesty's  Government  by  the  United  States. 

But  the  United  States,  on  page  343  of  their  Case,  have  gone  further 
than  this,  and  said :  ^^  If  it  had  been  predetermined  that  the  Oreto 
should  be  released  by  going  through  the  form  of  a  trial  under  the  For- 
eign-Enlistment Act,  the  steps  could  not  have  been  better  directed  for 
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that  purpose.^  To  this  the  Attorney  General  of  the  Colony  has  been 
permitted,  throagh  the  British  Counter  Case,  to  make  his  response  that, 
'*  this  charge  is  wholly  unfounded.  Under  the  circular  dispatch  of  the 
15th  l^ovember,  already  referred  to,  the  responsibility  of  initiating 
proceedings  under  the  Foreign  Enlistment  Act  was  placed,  and  properly 
so,  on  the  Attorney  General  of  the  Colony,  and  that  officer  had  necessa- 
rily to  be  cautious  in  advising  the  institution  of  proceedings,  which,  if 
ultimately  unsuccessful,  might  eventuate  in  rendering  the  seizors  WaoIq 
to  heavy  damages.^ 

It  will  be  observed  the  Attorney  General  does  not  deny,  but  on  the 
contrary  admits,  that  he  was,  during  all  the  time  the  Oreto  was  at  Nas- 
sau, the  *'  confidential  counsel  of  Adderly  &  Co.,"  and  that  in  a  speech 
made  in  a  trial  in  another  court,  which  took  place  after  the  Oreto  was 
libelled  and  before  the  decree  was  rendered,  he  said  that "  the  Union 
of  the  United  States  was  a  myth  now  fully  exploded.''  *  He  thinks  he 
did  not  use  the  words '*  Yankee  fiction,'' as  "the  use  of  words  of  the 
sort  is  not  the  style  of  language  1  am  accustomed  to  adopt,"  but  he  ad- 
mits that  he  "  may  have  used  language  euibodying  the  expression  of  an 
opinion,  which  I  certainly  then  entertained,  that  the  Union  which  the 
flag  was  intended  to  represent  had,  as  far  as  related  to  the  Southern 
portion  of  Xorth  America,  passed  away."  ^  Neither  is  it  denied  that 
Harris,  one  of  the  firm  of  Adderly  &  Co.,  consignees  of  the  vessel,  was 
one  of  the  Executive  Council  of  the  Government  of  the  Colony,*  or  that 
A.  J.  Adderly,  another  partner  in  the  firm,  was  a  member  of  the  Assem- 
bly.5 

Her  Majesty's  Government  admits  in  its  Case,^  and  repeats  in  its 
Counter  Case,^  that "  in  a  proceeding  in  rem  against  a  ship,  to  enforce 
a  forfeiture  for  an  alleged  infringement  of  a  Statute,  a  Court,  wherever 
locally  situate  within  the  dominions  of  the  Crown,  might  lawfully  re- 
ceive and  adjudicate  upon  evidence  of  such  infringement  wherever  the 
act  or  acts  constituting  it  might  have  been  committed."  The  theory, 
then,  on  which  the  Attorney  General  founded  and  conducted  his  case 
before  the  Vice  Admiralty  Court  was  erroneous.  A  vessel  specially 
adapted  to  warlike  use  in  Liverpool  might  have  been  condemneil  on 
that  cause  of  forfeiture  in  the  Bahamas,  but  the  Oreto  was  released. 

The  Attorney  General,  who  conducted  the  proceedings,  was  also  confi- 
dential counsel  of  Adderly  &  Co.,  when  the  vessel  anived  at  Nassaa 
on  the  28th  of  April,  consigned  to  their  care.^  One  Heyliger,  an  agent 
specially  detailed  by  the  insurgents  to  look  after  their  interests  at  Nas- 
sau,^ directed  her  to  proceed  to  Cochrane's  anchorage,  "  there  being  no 
Confederate  naval  officer  to  take  charge  of  her  for  the  present."  ^"  She 
was,  however,  on  that  day  entered  at  the  Custom  House  at  Nassau  in 
ballast."  On  the  19th  of  May  the  Consul  of  the  United  States  wrote  to 
the  Governor  of  the  Colony  that  it  was  *'  believed,  and  so  reported  by 
many  residents  here,  that  she  is  being  prepared  and  fitted  out  as  a  con- 
federate privateer."  ^^ 

The  Governor  directed  an  immediate  report  from  the  Receiver  General 
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as  to  the  truth  of  these  allegations,  and  he,  on  the  same  p„rt.«i  and  ..» 
day,  reported :  "  She  did  not  eater  the  harbor,  and  now  lies  Sr^Lui'Son! 
at  Cochrane's  anchorage,  and  I  have  no  information  as  to  *'*' 
her  future  proceedings."  ^  On  the  same  day  the  Attorney  General  was 
called  upon  for  his  opinion,  and  he  reported  as  follows:  "  With  respect 
to  the  Oreto,  the  Consul's  allegation  is  to  the  effect  that  it  is  believed 
and  reported  by  many  residents  here  that  she  is  being  prepared  and 
fitted  out  where  she  now  lies  at  Cochrane's  anchorage^  which  is  within 
the  limits  of  the  port  of  Nassau,  as  a  Confederate  pnvateer.  Now  if 
such  is  the  fact,  an  olfense  against  the  Foreign  Enlistment  Act  has  been 
committed,  all  parties  implicated  in  which  are  liable  to  be  criminally 
proceeded  against  for  misdemeanor,  and  the  vessel  may  be  seized  by 
any  naval  or  revenue  oflBcer;  but  to  justify  proceedings  either  against 
the  parties  oi'  the  vessel,  the  matter  must  not  rest  on  repute  or  belief 
alone,  but  the  authorities  must  have  positive  facts  to  ground  their  pro- 
ceedings on,  and  unless  the  Consul  can  adduce  such,  or  they  can  be 
obtained  through  other  channels,  no  steps  can  be  taken  either  for  the 
arrest  of  the  vessel  or  those  on  board  of  her.''  ^ 

On  the  same  day  the  Governor  caused  a  note  to  be  sent  by  the  Colo- 
nial Secretary  to  Adderly  &  Co.,  as  follows :  *'I  am  directed  by  the  Governor 
to  notify  to  you,  that  if  you  are  arming  or  putting  arms  on  board  the 
steamer  Oreto,E[isE;<ccellencywill  enforce  the  ruleslaid  down  in  theQueen's 
Proclamation,  for,  coupling  that  fact  with  the  description  given  to  his 
excellency  by  the  captain  of  Her  Majesty's  ship  Bulldog  of  the  build  of 
the  Oreto,  Ilis  Excellency  cannot  fail  to  infer  that  she  is  a  vessel  of  war 
intended  to  act  against  the  United  States ;  and  as  Her  Majesty's  Gov- 
ernment have  expressed  their  deliberate  intention  of  observing  and  pre- 
serving neutrality  in  the  Queen's  possessions,  His  Excellency  will  use 
his  strongest  eiforts  to  prevent  either  of  the  belligerent  powers  from 
arming  or  equipping  Vessels  of  war  in  this  port."  ^ 

To  this,  upon  the  next  day,  Adderly  &  Co.  wrote  in  reply :  "  We  beg 
to  acknowledge  receipt  of  your  communication  of  yesterday's  date 
informing  us  that,  if  we  were  arming  or  putting  arms  on  board  of  the 
steamer  Oreto,  His  Excellency  would  enfore  the  rules  laid  down  in  the 
Queen's  Proclamation.  In  reply,  we  beg  to  state,  for  the  information  of 
His  Excellency,  the  Go^rnor,  that  we  have  neither  attempted  to  arm  or 
put  arms  on  board  of  the^ritish  steamer  Oreto,  consigned  to  our  firm,  nor 
are  we  aware  of  there  being  any  intention  on  the  part  of  the  owners  to 
arm  that  vessel."^ 

On  the  trial  before  the  Judge  of  the  Vice  Admiralty  Court,  Harris,  one 
of  the  firm,  and,  as  has  been  seen,  a  member  of  the  Executive  Council, 
testified:  **I  to  d  Captain  Duguid,  very  shortly  after  he  arrived  here, 
that  they  were  talking  a  good  deal  about  the  hull  of  his  vessel ;  mind^ 
do  nothing  that  will  have  the  appearance  of  equipping." ' 

Here  it  may  not  be  improper  to  c^ll  the  attention  of  the  Arbitrators  to 
a  letter  from  Heyliger,  the  agent  of  the  insurgents,  to  their  Secretary 
of  War,  under  the  2d  of  May,  in  what  he  says ;  "  You  are  aware  that 
sheisagnnboat.  »  »  »  The  Bahama  is  expected  every  moment  with 
her  armament,  and  I  shall  have  it  speedily  transferred,  though  the  matter 
will  have  to  be  delicately  managed."  ^  The  Bahama  did  afterwards  arrive. 
The  United  States  are  unable  to  give  the  date  of  her  arrival,  but  she 
first  appeared  at  Cochrane's  Anchorage,  near  the  Oreto,  without  any 


*  British  App.,  Counter  Catie,  vol.  v,  p.  35.      *  Brit.  App.,  vol.  vi,  p.  16. 
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entry  at  the  Custom-House  oranyCastoin-House  Officers  onboard.^  On 
the  26th  the  Receiver  General  advised  the  Colonial  Secretary  that  he  had 
*'  every  reason  to  believe  the  consignees  of  the  British  steamer  Oreto 
(which  vessel  arrived  from  Liverpool  in  ballast)  intend  shipping  large 
quantities  of  arms,  and  munition  of  war  as  cargo.  •  ♦  »  Probably 
application  may  be  made  to  allow  cargo  from  other  vessels  to  be  trans- 
ferred to  the  Oreto  where  she  uow  lies."  ^ 

On  |;he  27th  the  Bahama  entered  inwards  with  Adderly  &  Co.  as 
consignees.** 

On  the  28th  Commander  McKillip  advised  the  governor  that  "several 
steamers  having  anchored  at  Cochrane's  Anchorage,  I  sent  an  officer 
yesterday  to  visit  them  and  muster  their  crews,  and  ascertain  what  they 
were,  and  how  employed.  The  officer  reports  that  one  steamer,  the 
Oreto,  is  apparently  fitting  and  preparing  for  a  vessel  of  war.  Under 
those  circumstances  I  would  suggest  that  she  should  come  into  the 
harbor  of  Nassau  to  prevent  any  misunderstanding  as  to  her  equipping 
in  this  port  contrary  to  the  Foreign  Enlistment  Act,  as  a  privateer  or  war- 
vessel."* 

On  the  same  day  the  Governor  addressed  the  Attorney  General  and 
desired  **  to  know  whether  it  is  contrary  to  law  to  order  the  Oreto  to 
come  down  to  the  harbor,  as  the  Commander  of  the  Bulldog  has  reported 
her  to  have  the  appearance  of  a  privateer  arming  herself."*  The  Attor- 
ney General  immediately  replied  that  he  was  ''  of  opinion  that  an  order 
for  the  removal  of  the  Oreto  from  Cochrane's  Anchorage,  where  she  now 
lies,  to  the  harbor  of  Nassau  should  not  be  made,  as  such  order  could 
not  be  legally  enforced  unless  it  was  distinctly  shown  that  such  a  viola- 
tion of  law  had  taken  place  in  respect  of  her  as  would  justify  her 
seizure."^ 

On  the  next  day  the  Governor,  having  called  for  a  further  and  more 
detailed  report  upon  the  same  subject,  the  Attorney  General  in  reply 
said  • 

My  reply  of  yesterday  was  nefessarily  short,  ns  your  note  was  received  at  a  late  hour 
and  J  was  anxious  to  send  an  hnmediate  answer  in  order  that  any  action  in  tho  matter 
referred  to  mi^ht  be  prevented.  *  *  Any  British  or  foreign  trading  vessel  has  a 
right,  in  carrying  on  her  lawful  commercial  pursuits,  to  use  as  anchorage-places  any  of 
the  harbors,  roadsteads,  and  anchorages  in  tlie  Colony.  *  *  Beyond  exercising  the 
powers  conferred  on  him  by  the  tnule  laws,  His  Excelleucj^  has  no  power  to  compel  the 
removal  of  the  Oreto  from  her  present  anchorage,  unless  some  act  has  been  done  in 
respect  of  her  which  would  constitute  a  violation  of  law  and  subject  her  to  seizure. 

This  brings  mc  to  the  question  whether  there  is  anything  disclosed  in  your  oommuni> 
cation  whicli  would,  in  a  court  of  law,  justify  the  forcible  removal  of  the  vessel  from 
her  present  position.  The  information  amounts  to  this :  that  the  senior  naval  officer  od 
the  station  has  officially  reported  to  the  Governor  that  this  vessel  is  apparently  Bttin^ 
and  preparing  for  a  vessel  of  war,  or,  as  ptated  in  your  note  of  yesteMay,  has  the  ap- 
pearance of  a  privateer  arming  herself.  Now,  unless  Captain  McKillop^  grounds  the 
opinion  formed  and  reported  by  him  on  some  overt  act,  such  as  the  placing  of  arms  or 
other  munitions  of  war  on  board  of  the  vessel  without  the  sanction  of  the  Kevenue  De- 
partment, or  some  such  similar  act,  evidencvpg  an  intention  on  the  part  of  the  persons 
in  charge  of  the  vessel  to  fit  her  out  as  a  vessel  of  war  to  be  employed  in  the  service 
oi  a  foreign  belligerent  Power,  the  forcible  removal  of  the  vessel  from  her  present  posi- 
tion, merely  to  guard  against  a  possible  infraction  of  the  law,  could  not  be  justified. 
Such  removal  would  in  fact  constitute  a  **  seizure,''  which  the  parties  making  would  be 
responsible  for  in  damages,  unless  they  could  show  a  legal  justification  which  must  be 
based  upon  something  beyond  mere  suspicion. 

He  then  says,  while  mere  suspicion  might  not  be  sufficient  to  author- 
ize a  removal,  it  would  justify  the  placing  of  ^^  a  revenue  officer  on- 
board of  her  to  watch  the  proceedings  of  the  parties  on  board,  in  order 
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that,  if  auy  actual  contraventiou  of  the  law  took  place,  it  might  be  ut 
once  reported  and  prompt  measures  taken  by  seizure  of  the  vessel  and 
otherwise  to  punish  all  parties  implicated  therein." 
Then  he  says: 

I  wiU  only  dow  add  that  I  feel  that  a  ^eat  measare  of  the  responsibility  rests  upott 
me  in  qnestions  of  thi8  nature,  and  that  it  behooves  me  to  be  particularly  cautious  iu 

{giving  any  advice  which  may  lead  to  a  course  of  action  on  the  part  of  the  authorities 
lere  which  may  be  considered  as  contravening  the  principles  enumerated  in  the  cir- 
colar  dispatch  of  His  Grace  the  Duke  of  Newcastle,  on  the  15th  of  November  last,  in 
apart  of  wliich  it  is  stated :  "  If  it  should  be  necessary  for  the  Colonial  authorities  to 
act  in  any  such  case,  [t.  e.,  violation  of  the  Foreign  Enlistment  Act,]  it  should  only  be 
done  when  the  law  is  regularly  put  in  force,  and  under  the  advice  of  the  law-oiUcers  of 
the  Crown."' 

On  the  next  day  he  wrote  to  the  Colonial  Secretary : 

I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  this  day's  date,  and  have 
to  express  my  regret  that  His  Excellency  should  have  misapprehended  the  meaning  of 
my  letter  of  yesterday's  date,  which  I  certainly  never  intended  should  bear  the  con- 
structioD  which  His  Excellency  appears  to  have  placed  on  it,  and  which  I  respectfnlly 
submit  a  careful  perusal  will  show  cannot  be  placed  on  it.  Any  act  of  arming,  or  any 
attempt  to  arm  a  vessel  iu  contravention  of  the  Imperial  Statute,  commonly  known 
as  the  Foreign-Enlistment  Act,  will  subject  the  vessel  to  seizure,  and  it  is  quite  imma- 
terial in  what  manner  the  violation  of  law  is  ascertained,  or  by  whose  testimony  it 
is  established,  the  only  necessary  refpiirement  being  that  the  facts  tostitied  to  should 
be  such  as  would  be  received  in  court  of  law  as  legal  proof  of  the  violation  of  the 
statute  sought  to  be  established.  With  reference  to  the  concluding  part-  of  your 
letter,  I  can  only  say  that  it  is  far  from  my  wish  to  dictate  to  His  Excellency  the  couree 
to  be  pursued  by  him,  my  simple  duty  being  to  place  before  His  Excellency  my  opinion 
on  the  state  of  the  law  bearing  on  such  points  as  he  may  submit  for  my  consideration, 
and  that  it  is  entirely  for  His  Excellency  to  decide  whether  he  will  be  guided  by  my 
views  or  not.- 

The  letter  of  the  Colonial  Secretary,  to  which  this  is  a  reply,  is  not. 
given  among  the  documents  produced  in  evidence  by  Great  Britain. 

After  the  receipt  of  these  several  letters  from  the  Attorney-General, 
the  Governor  addressed  a  communication  to  Commander  McKillop,  un- 
der date  of  June  2,  in  which  he  says  that  the  Oreto  should  not  be  al- 
lowed to  arm  herself  for  belligerent  purposes  within  the  jurisdiction  of 
the  harbor.  *'  But,  inasmuch  as  it  is  not  yet  proved  beyond  doubt  that 
the  Oreto  is  a  vessel  of  war,  and  as  it  is  just  possible  that  she  may  be 
only  a  merchant  ship  taking  arms  and  implements  of  w^ar  solely  for  ex- 
portation, it  is  desirable  that  a  more  special  and  minute  examination  of 
her  conditions  and  equipment  should  be  made  before  she  can  be  treated 
as  a  pirate,  a  privateer,  or  foreign  man-of-war  arming  within  our  waters.'' 
He  therefore  requested  that  such  steps  should  be  taken  "  as  in  your 
professional  opinion  seem  best  for  the  purpose  of  ascertaining  the  true 
character  of  the  Oreto  and  the  natur3  of  her  equipment ;  and  if,  after 
inspecting  her  guns,  her  crew,  and  the  general  disposition  of  the  vessel, 
you  are  convinced  that  she  is  in  reality  a  man-of-war  or  privateer  arm- 
ing herself  here,  then  it  will  become  your  duty,  either  to  concert  meas- 
ures for  bringing  the  Oreto  down  into  this  part  of  the  harbor,  or,  what 
will  be  a  safer  course,  to  remove  your  own  ship  to  Cochrane's  Anchor- 
age and  there  watch  her  proceedings  from  day  to  day.''^ 

On  the  day  of  the  date  of  this  letter  (June  2)  the  cargo  of  the  Bahama, 
consigned  to  Adderly  &  Co.,  was  "  warehoused  "  and  stored  at  Nassau 
in  the  public  warehouses.^  About  this  time,  Adderly  &  Co.  made  ap- 
pUcation  to  the  Beceiver  General  for  leave  to  ship  a  load  of  arms  and 
other  merchandise  by  the  steamer  Oreto.^ 

'Brit.  App.y  vol.  i,  p.  17,  ^  Brit.  App.,  vol.  i^  p.  18. 

*  Ibid.  *  Am.  App.,  vol.  vi,  pp.  325,  326. 

^  TestimoDy  of  Harrin,  Brit.  App.,  Counter  Case,  vol.  v,  p.  40. 
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On  the  4tli  of  June  this  application  was  considered  by  the  Executive 
Council,  (Mr.  Harris  being  a  member,)  and  with  their  advice  it  was  or- 
dered by  the  Governor  that  if  practicable  the  Oreto  should  take  in  her 
cargo  within  the  port  of  Kassau.^ 

In  accordance  with  the  advice  of  the  Council,  the  Governor  appears  to 
have  communicated  this  order  to  Com  mander  McKiliop,  and  he,  under 
date  of  the  6th,  reports :  ''  I  have  visited  the  screw  steamer  Oreto  and 
examined  her.  She  is  fitted  in  every  way  for  war  purposes,  magazines, 
shell-rooms,  and  other  fittings  totally  at  variance  with  the  character  of 
a  merchant- vessel.  She  has  no  guns  or  ammunition  on  board.  The 
Captain  does  not  deny  that  she  is  intended  for  a  war- vessel.'-  *  This  re- 
port was  referred  to  the  Attorney  General,  and  he  on  the  7th  gave  his 
opinion  as  follows :  "  There  are  no  facts  set  forth  in  the  within  letter 
which  would  in  my  opinion  authorize  the  seizure  of  the  Oreto.  They 
constitute  only  circumstances  of  suspicion,  which  if  coupled  with  some 
actual  overt  act  would  doubtless  materially  strengthen  the  case  against 
the  vessel,  but  which  do  not  in  themselves  form  a  ground  of  seizure.'' 

On  the  13th  of  June  the  letter  of  Com  mander  Hickley  and  the  report 
of  himself  and  his  officers,  a  statement  of  the  contents  of  which  has  been 
already  given,  was  submitted  to  the  Attorney  General,  and  in  regard  to 
them  he  says :  '*  I  am  of  the  opinion  that  there  is  nothing  contained 
in  those  documents  which  would  justify  the  detention  of  the  vessel."* 

On  the  15th  of  June,  Commander  Hickley,  as  has  been  seen,  ad- 
dressed another  letter  to  the  Governor,  in  which,  in  addition  to  what 
has  been  before  stated,  occurs  this  passage : 

On  my  former  communication  to  your  Excellency  of  the  13th  of  June,  I  have  the 
Crown  Lawyers'  opinion,  and  I  again  bring  the  facts  of  the  broadly  suspicious  charac- 
ter of  the  Oreto  before  you,  with  the  addition  of  those  of  her  old  crew  having  left  her, 
and  for  why,  as  likewise  her  entering  or  attempting  to  enter  a  now  crew,  for  your 
consideration  and  the  Law  Officers  of  the  Crown ;  and  failing  their  sanction  to  take 
charge  of  the  Oreto,  (and  it  is  improbable,  if  not  impossible,  that  they  can  know  a  war 
vessers  equipment  as  well  as  myself  and  officers,)  I  have  to  suggest  that  I  should  forth- 
with send  her  to  the  Commodore  or  Commander  in  Chief  on  my  own  professional  re- 
sponsibility ;  as  aUowing  such  a  vessel  as  the  Oreto  to  pass  to  sea  as  a  British  mer- 
chant vessel  and  a  peaceful  trader  would  compromise  my  convictions  so  entirely  as  to 
be  a  neglect  of  duty  as  Senior  Naval  officer  here  present,  and  certainly  not'  doing  my 
duty  in  co-operating  with  your  Excellency  for  the  protection  of  the  harbor  of  Nas- 
sau.^ 

This  being  submitted  to  the  Attorney  General,  he  replied,  that  it  did 
not  appear  to  him  "  to  carry  the  case  against  the  Oreto  further  than 
«hown  in  the  previous  reports  of  himself  and  Commander  McKiliop, 
'  and .  I  contend  that  no  case  has  as  yet  been  made  out  for  the 
seizure  of  that  vessel  under  the  Foreign  Enlistment  Act.  With  respect 
to  the  suggestion  in  the  concluding  part  of  Commander  Hickley's  letter, 
I>have  to  remark  that,  if  the  vessel  is  liable  to  seizure  at  all,  it  must  be 
under  the  provisions  of  the  Foreign  Enlistment  Act,  and  if  so  seized  the 
<|uestion  of  her  liability  may  as  readily  and  eflBciently  be  decided  in  the 
Court  of  Vice  Admiralty  of  this  Colony  as  before  any  Tribunal  in  Her 
Majesty's  Colonial  Possessions,  and  consequently  that  no  necessity  ex- 
ists, nor  do  I  think  that  any  excuse  can  be  made,  for  sending  her,  as 
suggested  by  Commander  Hickley,  to  the  Commodore  or  Commander  in- 
Chief,  who  I  presume  are  either  at  Bermuda  or  Halifax ;  while,  on  the 
other  hand,  if  I  am  correct  in  the  view  I  have  taken  of  her  non-liability 
to  seizure,  the  reasons  against  sending  her  hence  will  of  course  be  far 

^See  proceedings  of  the  meeting,  which  are  stated  in  full  on  page  62  of  the  British 
v/wSe* 
-  Brit.  App.,  vol.  i,  p.  20.  *  Brit.  App.,  vol.  i,  p.  23. 

'Ibid.  « Ibid.,  p.  24. 
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more  powerful;  and  therefore,  on  either  view  of  the  case,  I  advise  His 
Excellency  to  withhold  his  sanction  from  the  coarse  of  action  sug- 
gested.'' ^ 

On  the  receipt  of  a  copy  of  this  opinion,  Commander  Hickley  aban- 
doned his  seizure  of  the  vessel,  since  it  was  not  sanctioned  by  the  Law 
Officers  of  the  Crown  at  Nassau,  and  as  he  was  told  by  His  Excellency 
that  he  did  not  "think  it  consistent  with  law  or  public  policy  that  she 
should  now  be  seized  on  the  hypothesis  that  she  is  clearing  out  for  the 
purpose  of  arming  herself  as  a  vessel  of  war  beyond  the  limits  of  the 
harbor.  We  have  done  our  duty  in  seeing  that  she  does  not  leave  the 
harbor  equipped  and  prepared  to  act  oft'ensively  against  one  of  two 
belligerent  nations,  with  each  of  whom  Great  Britain  is  at  peace."  - 

On  the  17th,  however,  notwithstanding  the  strong  opinion  of  the  Law 
Officer  of  the  Crown  who  discharged  the  duties  of  Queen's  Advocate  and 
Attorney  General  of  the  Colony,  the  Governor  yielded  to  the  conviction 
of  Commander  Hickley  and  his  officers  that  she  was  a  vessel  of  war  that 
could  be  equipped  in  "twenty-four  hours  for  battle,"  and  consented  to 
her  seizure,  as  the  "  equipment  of  the  Oreto,  the  object  of  her  voyage 
hither,  the  intent  of  her  voyage  hence,  the  nature  of  her  crew,  and  the 
purpose  of  their  enlistment,  are  all  the  fair  subjects  of  judicial  invest!^ 
gation."^  In  accordance  with  this  view  of  the  case  she  was  seized  and 
the  Governor  gave  "  the  necessary  instructions  to  proceed."* 

Under  these  instructions  the  Attorney  General  proceeded  against  her 
on  the  theory  of  his  opinions,  so  often  reiterated,  that  she  could  only  be 
held  for  acts  of  equipment  and  fitting  out  actually  occurring  within  the 
jurisdiction  of  the  port  of  Nassau. 

The  vessel  had  arrived  at  Nassau  on  the  28th  of  April,  six  weeks  be- 
fore her  final  seizure.  From  the  first  she  w^as  an  object  of  s^i^..^^  „,  u.^ 
suspicion  and  comment.  Commander  McKillop  reported  ^'""*'" 
her  arrival  and  his  suspicions  to  the  Admiralty  in  London,  under  date 
of  the  30th  of  April.  His  report  was  received  in  London,  so  that  it  was 
communicated  to  the  Foreign  Office,  on  the  10th  of  June.^  Not  a  word 
went  from  any  other  officer  at  the  Colony  to  the  Home  Government  until 
the  2l8t  of  June,  when  Governor  Bayley  reported  the  seizure  and  all 
that  preceded  it,  including  the  opinions  of  the  Attorney  General.  This 
was  communicated  to  the  Foreign  Office  at  London,  on  the  31st  ot 
July. « 

It  was  submitted  to  the  Law  Officers  of  the  Crown,  and  they  on  the 
12th  of  August  reported:  "We  think  that  the  facts  warranted  the 
seizure,  but  we  must  add  that  it  is  very  important  that,  on  the  trial, 
evidence  should  be  adduced  of  what  occurred  at  Liverpool,  as  regards 
the  building  and  fitting  out  and  the  alleged  ownership  and  destination 
of  the  Oreto."  ^ 

The  Law  Officers  of  the  Colony  had  no  communication  whatever  with 
the  Law  Officers  of  the  Home  Government.  But  on  the  28th  of  June, 
Heyliger,  the  Confederate  agent  at  Nassau,  advised  the  insurgent  Secre- 
tary of  War  that  "  the  proceedings  instituted  for  her  release  are  now 
complete,  and  will  be  pushed  forward  vigorously.  Our  complaint  was 
filed  in  Court  this  morning,  and  the  libel  may  be  put  in  to-day  or  on  the 
30th.    On  the  Ist  July  our  Counsel  will  argue  on  the  law  points."^ 

And  so  it  was  in  fact.    The  seizure  was  made  on  the  17th,  supported 


»  Brit.  App.,  vol.  i,  p.  25.  '^  Ibid.,  p.  11. 

^Ibid.  ^  Layard  to  Rogers,  Brit.  App.,  vol.  i,  p.  29. 

'  Brit.  App.,  vol,  i,  p.  27.  ^ Brit.  App.,  vol.  i,  p.  31. 

■•  Ibid.  9  Am.  App.,  vol.  vi,  p.  88. 
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by  the  affidavit  of  Commauder  Hickley  ou  the  20th ;  au  affidavit  of 
claim  was  filed  by  Captain  Duguid  on  the  27th ;  the  libel  was  £Qed  by 
the  Attorney  General  on  the  1st  of  July;  the  responsive  plea  of  the 
claimant  on  the  21st ;  ^  the  trial  commenced  on  the  10th — at  least  the 
first  witness  was  examined  then ;  the  last  witness  was  examined  on  the 
26th ;  the  argument  was  made  on  the  30th,  and  the  decree  rendered  on 
the  2d  of  August.^ 

It  will  be  interesting  to  see  what  was  being  done  by  the  agents  of  the 
insurgents  while  these  proceedings  were  going  on.  Maffitt,  who  had 
been  assigned  by  Commander  Bullock  to  the  command  of  the  Florida, 
(then  called  the  Manassas,)  arrived  in  Nassau  on  the  6th  of  May,^  and 
on  the  22d  he  reported  to  the  insurgent  Secretary  of  the  Navy  that  he 
had  arrived  at  Nassau,  and  had  personally  assumed  command  ^^  of  the 
]\[anassas,  which  vessel  I  hope  to  have  ready  for  service  soon."  * 

On  the  26th  of  May  the  insurgent  Secretary  of  the  Navy  made  a  requi- 
sition upon  the  Treasury  for  $50,000,  to  be  sent  '*  to  fit.  out  and  equip 
the  Confederate  States  steamer  Manassas,  now  at  Nassau,''*  and  on  the 
next  day  (the  27th)  a  bill  was  ordered  drawn  for  that  amount,  ''in  favor 
of  Lieutenant  John  N.  Maffitt,  Confederate  States  Navy."^ 

Heyliger  was  superintending  the  affairs  of  the  insurgents  at  Nassau, 
and  shipping  regularly  his  cargoes  of  articles  contraband  of  war.' 

Nassau  was  visited  by  uumerous  parties,  almost  all  of  whom  were  more  or  less  inter- 
ested ill  what  was  then  considered  the  rising  fortunes  of  a  new  nation.    Many  of  them 
were  persons  of  education  and  acquirements,  which  gave  them  reatly  access  t^  the  best 
Kociety  of  the  pliice,  while  unfortunately,  on  the  other  hand,  we  had  but  few  Northern 
visitors.* 

The  island  of  New  Providence,  of  which  Nassau  is  the  only  town,  is  a  barren  lime- 
stone rock,  producing  only  some  coarse  grass,  a  few  stunted  trees,  a  few  pineapples 
and  oranges,  and  a  great  many  sand-crabs  and  fiddlers.  Before  the  war  it  was  the 
rendezvous  of  a  few  wreckers  and  fishermen.  Commerce  it  had  none,  except  such  as 
might  grow  out  of  the  sponge  trade  and  the  shipment  of  green  turtle  and  conch  shells. 
The  American  war,  which  has  brought  woe  and  wretchedness  to  so  many  of  our  States, 
was  the  wind  which  blew  prosperity  to  Nassau.  It  had  already  put  on  the  air  of  a 
commercial  city,  its  tine  harbor  being  thronged  with  shipping,  and  its  warehouses, 
wharves,  and  quays  fillecl  to  repletion  with  merchandise.  All  was  life,  bustle,  and  ac- 
tivity. Ships  were  constantly  arriving  and  depositing  their  cargoes,  and  light-draught 
steamers,  Confederate  and  English,  were  as  constantly  reloading  these  cargoes  and  run* 
ning  them  into  the  ports  of  the  Confederate  States.^ 

The  notorious  sympathies  of  the  Colony  and  the  supposed  sympathies  of  England 
with  the  Southern  Confederacy  have,  I  doubt  not,  led  the  Consul,  and  may  lead  the  Gov- 
ernment of  the  United  States,  to  imagine  that  the  Oreto  has  all  along  received  a  col- 
lusive and  dishonest  support  from  the  authorities  of  the  place.  Nothing  could  be  far- 
ther removed  from  the  truth  than  this  belief:  still  it  would  be  exceedingly  awkward 
were  the  reasonableness  of  these  suspicions  to  be  tested  by  the  experience  of  any  vessel 
which  arrived  equipped,  to  act  on  the  Federal  side,  and  expecting  to  find  her  arms  and 
ammunition  here.^" 

They  are  all  southern  sympathizers.  #  »  *  Indeed,  this  seems  to  be  our 
principal  port  of  entry,  and  the  amount  of  money  we  throw  into  the  hands  of  the  Nas- 
sauites  probably  influences  their  sentiments  in  our  favor." 

On  the  8th  of  June  Captain  Semmes  arrived  at  the  island  and  took 
rooms  at  the  hotel.  Heyliger  and  Lafitte,  agents  of  the  Insurgent  States 
at  Nassau^  gave  him  a  dinner,  at  which  about  forty  persons  were  pres- 


^  Brit.  App.,  vol.  i,  pp.  61, 63, 67,  and  68.  ^  Am.  App.,  vol.  vi,  p.  317. 

-  Brit.  App.,  vol.  i,  p.  38 ;  vol.  v,  p.  37.  <  Ibid.,  p.  236. 

'^Ibid.  « Ibid.,  p.  2:57. 

'  Letters  Heyliger  to  Randolph,  ibid.,  pp.  76-87. 

*  Attorney-General  Anderson^s  vindication  of  himself,  February  10, 1872.  Brit.  App., 
Counter  Case,  vol.  v,  p.  2.5. 

^  Captain  Semmes's  description  of  Nassau  in  his  ''Adventures  Afloat,"  Am.  App.,  toI. 
vi,  p.  487. 

^0  Governor  Bailey  to  the  Duke  of  Newcastle,  June  21, 1862,  Brit.  App.,  vol.  i,  p.  14. 

"  Journal  found  on  board  the  Florida,  Am.  App.,  vol.  vi,  p.  335. 
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ent.    The  same  geutlenien  also  gave  a  dinner  to  Captain  Mafiitt  while 
he  was  there,  which  was  attended  by  the  same  number  of  persons.^ 

During  the  existence  of  the  blockade  of  the  Southern  ports  of  Americai  vessels  leaving 
the  port  of  Nassan,  with  the  intention  of  endeavoring  to  riiu  their  cargoes  ;uto  the 
blockaded  ports,  almost  invariably  cleared  for  St.  John's,  New  Brunswick,  and  many 
of  them  took  in  their  outward  cargoes  at  the  anchorages  adjacent  to  the  harbor  of 
Nassau."^  Adderly  &  Co.,  the  most  influential  mercantile  establishment  in  Nassau,'* 
were  receiving  their  two  and  one-half  per  cent,  commission  for  transshipment ;  a  most 
exorbitant  demand,  but  one  in  nnison  with  the  usages  of  the  place,  and  submitted  to 
in  consideration  of  retaining  their  interest.^ 

It  is  known  that  this  trade  of  blockade-running  has  been  a  most  profitable  trade  ; 
that  great  fortunes  have  been  made  by  many  persons  in  carrving  it  on,  and  that  Nas- 
sau and  some  other  places  have  swarmed  with  vessels  which  have  never  previously 
been  seen  in  those  ports.^ 

In  the  midst  of  such  surroundings,  and  with  such  a  prosecutor,  the 
case  of  the  Oreto  was  tried,  and  resulted  in  a  decree  against  ^^^  ^  ^^  ^^^^ 
Her  Majesty ;  and  the  United  States  now  repeat  what  they  j£""jiii:;:;3J^'^;; 
said  in  their  Case :  "  If  it  had  been  predetermined  that  the  fhrAJnencniT*-!-' 
Oreto  shonld  be  released,  the  steps  could  not  have  been  '"'  •"•»«"«^ 
better  directed  for  that  purpose."  Adderly  &  Co.  were  at  the  outset  in- 
formed what  they  must  refrain  from  doing  to  avoid  a  conviction  under 
the  law  as  the  Attorney  General  construed  it,  and  they  followed  this  ad- 
vice, as  it  would  seem,  faithfully.  The  Attorney  General  commenced 
and  prosecuted  the  case  upon  his  construction  of  the  law,  which  Her 
Majesty's  Government  admits  was  erroneous.  He  made  no  claim  before 
the  judge  for  a  diflerent  construction,  and  the  judge  proceeded  with  that 
point  admitted  against  the  Government.  The  United  States  believe,  as 
did  His  Excellency,  Governor  Bayley,  that  it  would  have  been  found 
to  be  exceedingly  awkward  to  Her  Majesty's  Government  if  the  reason- 
ableness of  their  suspicious  had  been  tested  at  that  time  by  the  experi- 
ence of  a  United  States  vessel  arriving  at  that  port  expecting  to  find  its 
arms  and  ammunition  there. 

As  soon  as  the  release  was  ordered,  that  **  energetic  officer,"  Captain 
Maffitt,  and  his  lieutenant,  Stribling,  "threw  themselves"  on  board  of 
the  vessel.*  On  the  evening  of  her  release,  solomon,.  a  shipping-master 
at  that  port,  at  the  request  of  Maffitt,  commenced  engaging  men  for  her 
at  his  shipping-office.  By  Friday  morning  he  had  sent  on  board  sixty- 
five  men,  but  in  the  mean  time  the  vessel  had  gone  outside,^  under  a 
clearance  in  ballast  for  St.  John's,  New  Brunswick,  obtained  at  the  Cus- 
tom House.^ 

On  the  6th  of  August  Lafitte,  an  insurgent  agent,  purchased  the 
schooner  Prince  Alfred  in  the  name  of  A.  J.  Adderly,  one  of  the  firm  of 
Adderly  &  Co.^  On  the  7th,  Adderly  &  Co.  loaded  her  from  the  public 
warehouse,  with  the  cargo  warehoused  for  them  from  the  Bahama  on 
the  2d  of  June,  and  with  shot,  sliells,  and  stores  warehoused  at  different 
times  from  other  vessels.  She  was  cleared  outward  on  the  same  day  for 
St.  John's.^® 

The  Oreto  went  outside  and  steamed  up  and  down  the  coast  trying 
her  machiner3\    Her  Majesty's  ship  of  war,  the  Peterel,  was    Armamem  or  th. 
at  anchor  outside  the  bar,  and  while  there  a  boat  from  the  ''*''"*•- 
Oreto,  with  "  a  man  who  stated  he  was  the  master  in  command  of  the 


» Am.  App.y  vol.  vi,  pp.  317,  4d7. 

^  Ati.-Oen.  Anderson,  Sept.  1,  1871,  Brit.  App.,  vol.  i,  p.  53. 

'  Heyliger  to  Bei^amin,  Am.  App.,  vol.  vi,  p.  66.  *  Ibid. 

^  Lord  Russell  in  the  House  of  Commons,  February  16, 1864,  Am.  App.,  vol.  v,  p.  .526. 

*Am.  App.,  vol.  vi,  p.  489.  "Am.  App.,  vol.  vi,  p.  311. 

^  Brit.  App.,  vol.  i,  p.  58.  ^  Kirkpatrick  to  Seward,  Am.  App.,  vol.  vi,  p.  327 . 

»  Am.  App.,  vol.  vi,  pp.  325, 328. 
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Oreto,"  came  alongside ;  "  said  he  was  very  short-handed,  and  wanted 
to  anchor  for  about  two  hours  to  adjust  his  machinery,  but  if  he  anch- 
ored outside  he  had  not  sufficient  crew  to  weigh  his  anchor,  and  begged 
I  [the  captain  of  the  Peterel]  would  assist  him  by  lending  him  men.^ 
The  men  were  refused,  but  he  was  told  "  he  might  hold  on  astern  of  the 
Peterel,''  and  a  line  was  given  him  for  that  purpose.*  The  same  night 
about  one  o'clock  the  Prince  Alfred  came  out  from  Nassau  while  the 
Oreto  was  fastened  astern  of  the  Peterel.  When  she  got  outside  of  the 
bar,  a  light  was  struck  on  board ;  the  Oreto  let  go  the  hawser  of  the 
Peterel,  stood  to  the  northward  for  a  while,  and  then  rounded  to  and 
took  the  Prince  Alfred  in  tow.*  The  two  vessels  then  proceeded,  the 
Prince  Alfred  being  in  tow,  to  Green  Cay,  about  sixty  miles  from  Nas- 
sau, and  there  the  guns,  ammunition,  and  stores  were  transferred  from 
the  Prince  Alfred  to  the  Oreto,  about  a  week  being  occupied  in  so 
doing.^ 

It  is  said  on  page  78  of  the  British  Counter  Case  that  Her  Majesty's 
Government  has  no  means  either  of  verifying  or  disproving  the  truth  of 
the  statement  in  the  Case  of  the  United  States  as  to  the  arming  of  the 
Florida.  On  page  67  of  the  British  Case,  however,  it  is  said  that  Her 
Majesty's  Government  "  has  been  i  nformed  and  believes  that  she  was  sub- 
sequently armed  for  war  by  a  Captain  Maffitt ;  *  ♦  that  she  was  then 
commissioned  5  ♦  •  and  that  after  keeping  the  sea  for  a  few  days,  she 
put  in  at  the  port  of  Cardenas,  in  Cuba,  where  (or  at  Havana)  she  re- 
mained for  nearly  a  month.  On  the  4th  September  the  vessel  arrived 
at  and  entered  the  port  of  Mobile.''  The  precise  point  at  which  she 
took  on  her  armament  is  not  important.  It  is  sufficient  for  all  the  pur- 
poses of  the  United  States  that  she  was  armed  within  a  short  time  after 
she  left  Nassau.  It  appears  from  the  admissions  in  the  British  Case, 
that  she  entered  the  port  of  Mobile  within  a  month  after  leaving  Nassau ; 
that  she  remained  at  Cardenas  or  Havana  about  a  month  before  she 
went  to  Mobile,  and  that  she  was  armed  and  commissioned  betbre  she 
reached  Cardenas.  These  admissions  establish,  therefore,  the  important 
fact  of  arming  shortly  after  leaving  Nassau.  But  the  United  States 
isubmit  that  the  proof  presented  by  them  establishes  the  further  fact  that 
8he  was  armed  at  Green  Cay,  in  the  manner  and  under  the  circum- 
stances they  have  alleged.  This  proof  will  be  found  in  vol.  vi  of  the 
American  Appendix,  pages  306  to  321. 

The  Oreto,  with  her  guns  all  mounted,  at  8  a.  m.  of  the  17th,  parted 
from  the  Prince  Alfred,  hoisted  the  flag  of  the  insurgents,  and  started 
upon  her  cruise  under  the  name  of  the  Florida.*  She  proceeded  to 
Cardenas,  a  port  under  the  jurisdiction  of  Her  Majesty  the  Queen  of 
M  c.r.ien.a.  Spalu,  dud  thcTc  attcmptcd  to  ship  a  crew,  but  *^  the  matter 
was  brought  to  the  notice  of  the  Government,"  and  an  officer 
sent  to  the  commander  of  the  Florida  ^'  with  a  copy  of  the  proclamation 
of  the  Queen  of  Spain  and  a  notification  to  him  that  the  Florida  had 
become  liable  to  seizure  "  The  commander  then  "  repudiated  the  trans- 
action, and  to  avoid  difficulty  with  the  Government,"  paid  the  passage 
of  twenty  men  to  and  from  Havana,  and  returned  the  men  to  Havana. 
This  was  upon  the  31st  of  August** 

She  then  sailed  for  Mobile  and  ran  into  the  port  through  the  blockade 

At  Mobile  ^^  *^®  **^  ^^  September  "  wearing  the  English  red  ensign 

and  pennant,"^  and  painted  like  a  British  vessel  of  war.    A 

'  Letter  of  Watson  to  Admiralty,  Brit.  App.,  Coanter  Case,  vol.  v,  p.  fA. 

^Affidavits  of  Solomon  and  Lee,  Am.  App.,  vol.  vi,  pp.  312,  32L 

^  Brit.  Counter  Case,  p.  78 ;  Am.  App.,  vol.  vi,  p.  328. 

"«  Am.  App.,  vol.  vi,  pp.  308,  :528.  *  Ibid,  voucher  No.  6,  p.  331. 

•'•  Brit.  App.,  vol.  i,  1).  74. 
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commander  in  Her  Majesty's  Navy  soon  after  the  occurrence  said,  "  had 
I  met  the  Oreto  at  sea,  armed  and  having  a  pennant,  I  should  have 
taken  her  for  one  of  oar  ships.''  ^ 

She  remained  at  Mobile  until  the  15th  of  January,  and  then  ran  the 
blockade  outwards.  Stopping  at  Havana  on  the  way  for  AtN.i-au.jimu.ry 
forty-eight  hours,  she  arrived  again  at  Nassau  early  in  the  S;i*JupS^".nd 
morning,  about  day-break,  of  the  25th.^  She  steamed  in  over  '•^'^^^^^^^ 
the  bar  without  a  pilot  and  cast  anchor  without  permission  of  the  gov- 
ernor. On  his  attention  being  called  to  the  proclamation  which  required 
permission  before  coming  to  anchor.  Captain  Maffitt  ^^  expressed  his 
regret  for  having  unwittingly  violated  the  regulations  of  the  port,''  and 
was  taken  on  shore  by  the  adjutant  of  the  fort  in  the  Government  boat 
to  make  his  explanations  to  the  Governor.^ 

He  called  at  the  Government  House  between  eight  and  nine  o'clock, 
and  not  seeing  the  Governor,  addressed  him  a  note  as  follows:  "As  this 
vessel  is  in  distress  for  want  of  coal,  I  very  respectfully  request  permis- 
sion to  anchor  in  the  harbor  for  the  purpose  of  obtaining  the  same."* 
Permission  was  given  and  she  "  took  on  board  coal  and  provisions  to 
last  us  for  several  months."  ^  Her  bunkers  were  tilled  with  coal,  and  some 
placed  on  deck  and  in  every  place  that  could  hold  it.  The  coal  was 
taken  from  wharves  and  vessels  lying  in  the  harbor.  The  money  for 
coaling  her  was  paid  from  Mr.  Henry  Adderly's  store.®  She  remained  in 
the  iiarbor  until  afternoon  of  the  27th,  and  at  sunset  wafi  outside  of  the 
bar,  opposite  the  entrance  of  the  harbor,  "  within  a  mile  of  the  light- 
house, running  up  and  down  under  slow  steam,  with  just  steerage-way 
on  her,  apparently  waiting  for  something.""  Eleven  men  were  obtained 
there  and  shipped.  Adderly  &  Co.  paid  the  account  for  shipping  the 
men,  which  was  signed  by  Captain  MafBtt.^ 

She  arrived  at  Barbados,  also  within  the  jurisdiction  of  Her  Majesty's 
Government,  on  the  24th  of  February,  and  applied,  in  con-  ^t  B-r>..io,  Feb 
sequence  of  her  having  met  with  severe  weather,  to  be  l^,tz  ^i*Tnd  rl^ 
allowed  to  ship  some  coal  and  some  lumber  for  repairs."  *•*'" 
Her  commander  assured  the  Governor  "he  was  bound  for  distant 
waters.''* 

Under  these  circumstances  she  was  permitted  to  take  in  ninety  tons 
of  coal.  On  going  into  Barbados  the  bark  Sarah  A.  Nickels  ran  in 
before  to  avoid  capture.  The  Consul  of  the  United  States,  after  the  ar- 
rival of  the  Florida,  requested  that  she  might  be  detained  until  5  p.  m. 
of  the  25th,  in  order  to  give  the  bark  her  start  of  twenty-four  hours. 
This  was  granted.'*^ 

On  the  8th  of  May  she  arrived  at  Pernambuco.    A  representation  was 
made  that  her  machinery  was  out  of  order,  and  that  it  would 
not  be  possible  to  proceed  with  safety  in  less  than  three  or 
four  days.    Permission  to  remain  and  repair  was  granted,  and  she  sailed 
at  2  p.  m.  of  the  12th.  ^^ 

From  there  she  went  to  Bermuda,  where  she  arrived  on  the  15th  oi 
July,  and  where  salutes  were  exchanged  with  the  fort.  ''  This  r 

is  the  first  salute  which  the  flag  of  the  Confederate  States  }i^if^!T^itiTu4 
has  ever  received  in  a  foreign  port,  and  consequently  we  "^""'"^ 
dwellers  in  the  little  island  of  Bermuda  think  very  proudly  of  it. '  ^^ 


»  Am.  App.,  vol.  vi,  p.  3:S.  ^  AflBdavit  of  Jackson,  ibid. 

2  Brit.  App.,  vol.  i,  p.  79.  »  Affidavit  of  Solomon,  ibid.,  p.  312. 

^  Ibid.,  p.  80.  ®  Brit.  App.,  vol.  i,  p.  91. 

*  Brit.  App.,  vol.  i,  p.  77.  'ojbid.,  p.  95. 

*  Private  Jonrnal,  Am.  App.,  vol.  vi,  p.  335.  "  Brit.  Case,  p.  69 ;  App.,  vol  i,  p.  106. 
•Affidavit  of  Demeritb,  ibid.,  p.  336.  '*  Walker  to  Husi',  Am.  App.,  vol.  vii,  p.  5Z 
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I, 

Captain  Maffitt  "stated  that  he  had  been  at  sea  seventy  days,  with 
the  exception  of  two  visits  to  Havana  and  Barbados,  each  of  which  oc- 
cupied less  than  twenty-four  hours,  and  a  visit  of  shorter  duration  to  a 
port  in  the  Brazils ;  that  he  was  last  from  the  immediate  neighborhood 
of  New  York,  within  sixty  miles  of  which  he  had  been  harassing  the 
United  States  commerce ;  that  he  was  in  want  of  repairs  to  the  hull  and 
machinery  of  his  ship,  and  a  small  supply  of  coal.''  * 

Applications  were  made  for  leave  to  purchase  coal  from  and  repair  at 
the  Government  dock-yard,  which  were  refused.  She  was  permitted, 
however,  to  remain  in  port  until  the  25th,  when  her  repairs  were  com- 
pleted,^ and  she  took  in  '*a  full  supply  of  best  Carditt'  coal  brought 
here  from  Halifax  by  steamer  Harriet  Pinkuey.''  •*  This  vessel  was 
one  of  the  insurgent  "  transports."*  The  conduct  of  the  Governor  was 
approved  by  the  Government  September  16.* 

The  Florfda  arrived  at  Brest,  France,  on  the  23d  of  August,   "  in 
AtB«H,i:rPceir«  ordcr  that  her  engines  and  copper  sheathing   might  be  re- 
J^^r.ne^"  ^omTi^e^  paircd."®     Shc  rcmaiued  until  the  9th  of  February,  1864.' 
«•««'  Captain  Maffitt,  on  the  3d  of  September,  sent  to  Captain 

Bullock,  "  Confederate  States  Navy,  Liverpool,"  a  list  of  men  discharged 
from  her  with  their  accounts  and  discharges.  Many  of  them  asked  for 
"transportation,  and  others  for  reference  to  you  [Bullock]  or  to  a  Confed- 
erate agent."^  These  men  went  to  Liverpool,  and  were  paid  off  in  Octo- 
ber, 1863. » 

At  Brest,  Captain  Maffitt  left  the  ship  and  Captain  Barney  took  com- 
mand. On  the  22d  of  September,  Frazer,  Trenholm  &  Co.  and  J.  R. 
Armstrong  wrote  from  Liverpool  to  the  new  Captain  as  follows : 

We  beg  to  acknowledge  the  receipt  of  ynnr  favor  of  the  18th  instant,  the  contents  of 
which  we  have  noted,  and  will  have  our  best  attention.  We  are  informed  by  Messrs. 
Fawcett,  Preston  &  Co.,  the  builders  of  the  engines  of  the  Florida,  that  the  spare 
machinery  to  which  yon  refer  was  sent  to  Havre  some  time  ago,  and  is  now  lying  there 
subject  to  an  order  for  delivery,  which  they  have  given  to  Captain  Bullock.  We  are 
also  informed  by  the  same  parties  that  they  sent  a  blower,  but  they  believe  it  is  not 
the  sort  required,  and  they  are  now  endeavoring  to  procure  a  more  suitable  one.  As 
regards  the  engineers,  we  must  await  Captain  Bullock's  return  to  know  who  the  men 
are.  We  have  requested  Messrs.  Fawcett,  Preston  &■  Co.  to  engage  two  or  three  good, 
steady  firemen ;  and  as  soon  as  Captain  Bullock  arrives  (on  the  24th)  we  will  endeavor 
to  have  engineer8,firemen,  and  machinery  sent  to  yon,  and  by  the  route  you  suggest."  ^^ 

The  same  parties  were  in  frequent  correspondence  with  the  paymaster 
of  the  vessel  at  Brest  in  respect  to  her  fint^nces."  A  full  crew  was  sent 
to  her  from  London  and  Liverpool  in  Januaiy,  and  "two  steel Blakely 
rifled-guns  with  steel-pointed  elongated  shot  to  fit  them.'"^  She  sailed 
from  Brest  under  the  command  of  Captain  Morris. 

On  the  26th  of  April  she  was  at  Martinique  for  coal  and  provisions. 
On  the  13th  of  May  she  stopped  at  Bermuda  to  land  a  sick 
At  M«rt.n.<,u,..  Qfficcr  aud  to  obtain  uews.'^  On  the  18th  of  June  she  ap- 
l>eared  at  that  port  again,  when  she  asked  permission  to  take  in  coal 
and  effect  some  repairs  J*  Permission  was  given  her  to  remain  five  days 
after  the  21st.  She  quitted  the  harbor  on  the  27th,  but  remained  cruising 
about  the  island  until  the  5th  of  July,  when  she  was  seen  from  the  land.^' 

*  Gov.  Ord.  to  Duke  of  Newcastle,  Brit.  App.,  vol.  i,  p.  108. 

2  Brit.  Case,  p.  69 ;  App.,  vol.  i,  p.  111. 

3  Am.  App.,  vol.  vi,  p.  347 ;  Brit.  Case,  p.  70 ;  App.,  vol.  i,  p.  108. 

*  Am.  App.,  vol.  i,  p.  732.  *"^  Am.  App.,  vol.  vi,  p.  352. 
'^Brit.  App.,  vol.  i,  p.  111.  "  Ibid.,  p.  354. 

6  Brit.  Case,  p.  70.  •«  Ibid.,  p.  353. 

'  Ibid.,  p.  72.  "  Brit.  App.,  vol.  i,  p.  132. 

8 Am.  App.,  vol.  vi,  p.  349.  "Ibid. 

^Brit.  App.,  vol.  i,  pp.  IIH,  122.  '*Ibid.,  p.  133;  Am.  App.,  voL  vi,  p.  356. 
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While  there,  ou  the  27th  of  June,  135  tons  ot  coal  w^re  paid  for  by  ti. 
P.  Black,  who  was  temporarily  acting  as  the  agent  for  the  "  Confederate 
States." » 

A  draft  for  £8,500  sterling  on  Captain  Bullock  was  discounted  by  this 
same  agent,  and  money  to  the  amount  of  more  than  £600  expended 
for  repairs  and  supplies. -^ 

From  Bermuda  she  went  to  Bahia  where  she  ended  her 
cruise  in  the  month  of  October. 

It  will  thus  be  seen,  that  the  first  port  which  was  visited  by  the  Flori- 
da after  her  escape  from  Nassau  was  under  the  jurisdiction  of  the 
government  of  Spain.  At  this  port  she  escaped  seizure  for  a  violation 
of  the  sovereignty  by  "  repudiating"  the  act. 

After  leaving  Mobile  she  touched  at  Havana,  but  does  not  appear  to 
have  taken  in  coal  or  supplies.  Then  she  went  to  Xassau,  then  to  Bar- 
bados, then  to  Pernambuco,  then  to  Bermuda,  then  to  Brest,  within 
reach  of  her  base  of  supplies  at  Liverpool ;  then  to  Martinique,  then  to 
Bermuda,  and  then  to  Bahia.  After  leaving  Mobile,  she  visited  once 
the  ports  of  Spain,  twice  those  of  France,  twice  those  of  Brazil,  and  four 
times  those  of  Great  Britain. 

Daring  her  cruise  she  commissioned  at  different  times  three  tenders, 
the  Clarence,  the  Tacony,  and  the  Archer.    For  their  acts 
she  is  liable  as  for  her  own.    She  was  the  principal,  and 
their  acts  were  her  acts. 


^  Am.  App.,  vol.  vi,  p.  359;  Actiag  Ooveruor  Monrot*  to  Mr.  CnrdwelJ,  British  App., 
vol.  i,  p.  133. 
-  Am.  App.,  vol.  vi,  p.  358,  et  seq. 
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As  to  this  vessel,  Her  Majesty's  Government  aiimits,  "that  at  the  time 
when  she  sailed  from  England  in  Jnly,  1862,  she  was,  as 
auTiI«^ion*o  w.Vii  FCgatds  the  general  character  of  her  construction,  specially 
.H.t d..puicd.  adapted  for  warlike  use;  that  the  adaptation  had  been 
eflfected  within  British  jurisdiction  f  *  and  that  "  the  general  construc- 
tion of  the  vessel  was  such  as  to  make  it  apparent  that  she  was  intend- 
ed for  war  and  not  for  commerce.^  ^ 

The  drawings  found  among  the  archives  of  the  insurgents  signed  by 
the  Messrs.  Laird,  as  early  as  the  9th  October,  1861,  copies  of  which 
are  part  of  the  documents  and  evidence  filed  by  the  United  States  with 
their  Counter  Case,  show  conclusively  that  she  never  was  intended 
for  anything  else  than  a  vessel  of  war. 

It  is  also  admitted  in  the  British  Counter  Case  that  "  the  question  for 
Th-q.,«t.outob-  the  arbitrators  is,  whether  the  British  Government  had, 
arouea.  according  to  the  fair  and  just  sense  of  those  words,  reason- 

able grounds  to  believe  that  she  was  intended  to  carr\'  on  war  against 
the  United  States ;  and  having  it,  failed  to  use  such  diligence  as  any 
international  obligation  required  to  prevent  her  departure  from  Great 
Britain,  or  to  prevent  her  equipment  Within  its  jurisdiction."^ 

The  United  States  will  now  proceed  to  consider  the  facts  necessary 
to  a  decision  of  that  question,  and  for  that  purpose  will  use  almost  ex- 
cusively  the  evidence  present^  to  the  Tribunal  by  Her  Majesty's  Gov- 
ernment. 

As  has  been  seen,  the  Florida  sailed  from  Liverpool,  without  any 
attempt  at  her  detention  by  the  Government,  on  the  22d  of  March,  1862. 
The  attention  of  Earl  Bussell  had  been  called  to  her  by  Mr.  Adams 
more  than  a  month  previous  to  her  departure,  and  in  so  doing  he  de- 
clared that  his  opinion  as  to  her  destination  for  war  against  the  United 
States  was  based  upon  the  "  evidence  furnished  in  the  names  of  the 
persons  stated  to  be  concerned  in  her  construction  and  outfit."  These 
persons  named  were  Fawcett,  Preston  &  Co.,  and  Frazer,  Trenholm  & 
Co.  As  late  as  the  9th  of  May,  the  Foreign  OflBce  appears  to  have  been 
in  correspondence  with  the  officers  of  the  Treasury  in  respect  to  her 
escape/  She  arrived  at  Nassau  on  the  28th  of  April,  and  her  arrival  at 
that  port  became  known  in  Liverpool  and  was  announced  in  the  Liver- 
pool Journal  of  Commerce  on  the  27th  of  May.*  It  must  have  been 
apparent,  at  that  time,  to  the  officers  of  the  customs  at  Liverpool,  that 
she  had  not  been  intended  for  the  Italian  Government,  but  for  the  in- 
surgents, and  that  any  pretense  of  Italian  destination  was  false. 

Under  these  circumstances,  on  the  23d  of  June,  Mr.  Adams,  in  a  note 
to  Earl  Russell,  said  : 

Some  time  since,  it  may  be  recollected  by  your  Lordship,  that  I  felt  it  my  duty  to 

» Brit.  Counter  Case,  p.  80. 

«Brit.  Case,  p.  118. 

^  Brit.  Counter  Case,  p.  80. 

*  Brit.  App.,  vol.  i,  p.  9. 

^  Dudley  to  Seward,  Am.  App.,  vol.  vi,  p.  238. 
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make  a  representation  touching  the  equipment  from  the  port  of  Liverpool  of  the  gun- 
boat Oreto,  with  the  intent  to  make  war  upon  the  United  States.  ^^  ^^^  ^^ 
Notwithstaiiding  the  statements  return^  from  the  authorities  of  that  inforimitioQTr,  j^ 
place,  with  which  your  Lordship  favored  me  in  reply,  touching  a  dif-  *''*^**- 
ferent  destination  of  that  vessel,  I  have  the  strongest  reason  for  believing  that  that 
vessel  went  directly  to  Nassau,  and  that  she  had  been  there  engaged  in  completing  her 
armament,  provisioning,  and  crew  for  the  object  first  indicated  by  me. 

I  am  now  under  the  painful  necessity  of  apprising  your  Lordship,  that  a  new  and 
still  more  i>owerful  war-steamer  is  nearly  reaidy  for  departure  from  the  port  of  Liver- 
pool on  the  same  erraud.    This  vessel  has  been  built  and  launched  from  the  dock-yard 
of  persons,  one  of  whom  is  now  sitting  as  a  member  of  the  House  of  Commons,  and  is 
iittmg  out  for  the  especial  and  manifest  object  of  carrying  on  hostilities  by  sea.    »    *     •* 
The  parties  engaged  in  the  enterprise  are   persons  well  known  at  Liverpool  to  be 
agents  and  officers  of  the  insurgents  in  the  United  States,  the  nature  and  extent  of 
whoso  labors  are  well  explained  in  the  copy  of  an  intt^rcepted  letter  of  one  of  them, 
which  I  received  from  my  Government  some  days  ago,  and  which  I  hatl  the  honor  to 
place  in  our  Lordship's  hands  on  Thursday  last.     I  now  ask  permission  to  transmit, 
For  your  consideration,  a  letter  addressed  to  me  by  the  Consul  of  the  United  States  at 
Liverpool  in  confirmation  of  the  statements  here  submitted,  and  to  solicit  sucli  action 
as  may  teftd  either  to  stop  the  projected  expedition  or  to  entablish  the  fact  that  its 
purpose  is  not  inimical  to  the  people  of  the  United  States. > 

The  intercepted  letter  referred  to  was  from  Caleb  Huso,  ''Captain  of 
Artillery,"  to  JVlajor  J.  Gorgas,  **  Confederate  States  Artillery,  War 
Department."  It  is  said  in  the  Case  presented  by  Her  Majesty's  Gov- 
ernment,* that  the  copy  of  the  intercepted  letter  referred  to  "  was  a 
paper  purporting):  to  be  a  coi>y  of  a  letter  or  re[)ort  from  a  Confederate 
officer  of  artillery,  addressed  to  some  person  unknown,"  and  what  pur- 
ports to  be  a  copy  of  the  letter  itself  is  printed  in  British  Appendix, 
vol.  i,  p.  178,  without  the  name  of  the  party  to  whom  it  was  addressed. 
The  same  letter  is  printed  by  the  United  States  in  their  Appendix,  vol. 
i,  p.  538,  where  the  name  of  the  person  to  whom  it  was  addressed 
appears.  It  was  transmitted  by  Mr.  Seward  to  Mr.  Adams  with  a  dis- 
patch under  date  of  June  2,  in  which  he  says :  ^ 

There  has  just  now  fallen  into  our  hands  a  very  extraonliuary  document,  being  a 
report  made  by  Caleb  Hnse,  who  calls  himself  a  captain  of  artillery,  and  who  is  an 
agent  of  the  insurgents  in  Europe,  to  the  chief  of  the  artillery  of  the  War  Department 
of  the  iusnrgeuts. 

The  letter  was  "  placed  in  the  hands"  of  Earl  Russell  by  Mr.  Adams 
on  the  Thursday  which  preceded  the  23d  of  June,*  and  inasmuch  as  the 
dispatch  of  Mr.  Seward  transmitting  it  stated  in  terms  to  whom  it  was 
addressed,  there  can  scarcely  be  a  doubt  that  if  the  copy  omitted  his 
name,  the  proper  explanation  was  made  by  Mr.  Adams  at  the  time.  So 
that  it  is  hardly  to  be  supposed  that  the  party  addressed  was  unknown 
to  Earl  Hussell  at  the  time  he  received  Mr.  Adams's  letter  of  the  23d  of 
June,  although  it  may  have  been  to  the  persons  who  prepared  the 
British  Case. 

The  letter  is  found  in  the  British  Appendix,  vol.  i,  p.  178.  It  bears 
date  April  1,  18G2,  at  Liverpool,  a  few  days  after  the  sailing  of  the 
Oreto,  and  does,  as  is  stated  in  the  British  Case,*  relate  "  to  purchases 
of  military  supplies  for  the  Confederate  army  and  to  vessels  employed 
in  blocka<le running.''  It  also  states  that  "Messrs.  Frazer,  Trenholm 
&  Co.,  of  this  city,  placed  at  my  disposal  a  fine  ship,  the  Bahama,  which 
I  supposed  would  take  all  the  batteries."  This  is  the  same  vessel 
which,  as  has  been  seen,  took  out  the  armament  of  the  Oreto,  and  which 
afterward  took  out  that  of  the  Alabama. 

In  the  letter  of  the  consul  of  the  United  States  at  Liverpool,  trans- 

>  British  Case,  p.  61.  ^Brit.  Case,  p.    81. 

«Page  81.  '^  Page  81. 
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mitted  by  Mr.  Adams  to  Earl  Eussell,  ou  the  23d,  it  was  said:  "The 
evidence  I  have  is  entirely  conclusive  to  my  mind.  I  do  not  think  there 
is  the  least  room  for  doubt  about  it.  ♦  ♦  ♦  The  strictest  watch  is 
kept  over  this  vessel;  no  person  except  those  immediately  engaged 
upon  her  is  admitted  into  the  yard.  On  the  occasion  of  the  trial-trip, 
made  last  Thursday  week,  no  one  was  admitted  without  a  pass,  and 
these  passes  were  issued  to  but  few  persons,  and  those  who  are  known 
here  as  active  secessionists  engaged  in  sending  aid  and  relief  to  the 
rebels.''  He  also  stated  that  "  the  foreman  in  Messrs.  Laird's  yard  says 
she  is  the  sister  to  the  gun-boat  Oreto,  and  has  been  built  for  the  same 
parties  and  for  the  same  purpose ;  when  pressed  for  a  further  explana- 
tion, he  stated  that  she  was  to  be  a  privateer  for  the  Southern  Govern- 
ment in  the  United  States.''  And  the  Consul  further  stated  that  cer- 
tain officers  from  the  Sumter,  whose  names  he  gave,  had  said  the  vessel 
was  being  built  for  the  Confederate  States.^ 
This  letter  of  Mr.  Adams  with  that  of  the  Consul,  was  referred,by  Earl 
Referred  to  law  RusscU  to  thc  Law-Officcrs  of  the  Crown  and  to  the  Lords 
offi..n.uithecro>»n.  Commissioucrs  of  the  Treasury,  on  the  25th  of  June,  of 
which  Mr.  Adams  was  duly  advised.* 
On  the  30th  June  the  Law-Officers  reported  to  Earl  Eussell  that  "  the 
report  of  the  United  States  Consul  at  Liveri)OoL  ♦  •  • 
besides  suggesting  other  grounds  of  reasonable  suspicion, 
contains  direct  assertion  that  the  foreman  of  Messrs.  Laird,  the  builders, 
has  stated  that  this  vessel  is  intended  as  a  privateer  for  the  service  of 
the  government  of  the  Southern  States ;  and,  if  the  character  of  the 
vessel  and  of  her  equipment  be  such  as  the  same  report  describes  them 
to  be,  it  seems  evident  that  she  must  be  intended  for  some  warlike  pur- 
pose. Under  these  circumstances,  we  think  that  proper  steps  ought  to 
be  taken,  under  the  direction  of  Her  Majesty's  Government,  by  the 
authorities  of  the  customs  at  Liverpool,  to  ascertain  the  truth,  and  that, 
if  sufficient  evidence  can  be  obtained  to  justify  proceedings  under  the 
foreign-enlistment  act,  such  proceedings  should  be  taken  as  early  as 
possible.  In  the  mean  time,  Mr.  Adams  ought,  we  think,  to  be  informed 
that  Her  Majesty's  Government  are  proceeding  to  investigate  the  case  ; 
but  that  the  course  which  they  may  eventually  take  must  necessarily 
depend  upon  the  nature  and  sufficiency  of  any  evidence  of  a  breach  of 
the  law  which  they  may  be  enabled  to  obtain ;  and  that  it  will  be  de- 
sirable that  any  evidence  in  the  possession  of  the  United  States  Consal 
at  Liverpool  should  be  at  once  communicated  to  the  officers  of  J3er 
Majesty's  customs  at  that  port."^ 

The  Lords  Commissioners  of  the  Treasury  sent  the  letter  of  Mr.  Adams, 
with  that  of  the  Consul,  to  the  Commissioners  of  Customs  on  the  25th  of 
June.*  These  letters  were  forwarded  by  the  Commissioners  to  the  Col- 
lector of  Liverpool  previous  to  the  28th.*  But  before  that  time,  on  the 
20th,  and  before  the  letter  of  the  Consul  to  Mr.  Adams,  or  that  of  Mr. 
Adams  to  Earl  Eussell,  the  Collector's  attention  had  been  called  to  the 
same  vessel  by  the  Consul  in  a  letter  to  him,^  in  which  was  detailed, 
with  more  particularity  than  in  the  letter  to  Mr.  Adams,  his  knowledge 
of  facts  and  his  grounds  of  suspicion.  This  letter  the  Collector  must 
have  had  when  he  received  the  communication  from  the  Commissioners. 

»  Brit.  Case,  p.  81.  •»  Brit.  Case,  p.  83. 

« Ibid.,  p.  82. 
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On  the  28tb  of  June  the  customs  surveyor  at  the  port  of  Liverpool 
reported  to  the  Collector  "that  the  vessel  to  which  these  proc«i.d,„„„fcu.- 
papers  refer  has  not  escaped  the  notice  of  the  customs  ^«°-«"i»»<»"ii«* 
officers,  but,  as  yet,  nothing  has  transpired  concerning  her  which  ap* 
peared  to  demand  a  special  report.  The  officers  have  at  all  times  free 
access  to  the  building-yards  of  the  Messrs.  Laird,  at  Birkenhead,  where 
the  said  vessel  is  now  lying,  and  there  has  been  no  attempt  on  the  part 
of  her  builders  to  disguise,  what  is  most  apparent  to  all,  that  she  is  in- 
tended for  a  ship  of  war.  Agreeably  with  your  directions,  I  have  person- 
ally inspected  her  and  find  that  she  is  rightly  described  in  the  commu- 
nication of  the  United  States  Consul,  except  that  her  engines  are  not  on 
the  oscillating  principle.  ♦  *  ♦  The  current  report  of  that  vessel 
is  that  she  has  been  built  for  a  foreign  government,  and  that  is  not 
denied  by  the  Messrs.  Laird,  with  whom  I  have  communicated  on  the 
subject ;  but  they  do  not  appear  disposed  to  reply  to  any  question  with 
reference  to  the  destination  of  the  vessel  after  she  leaves  this  port,  and 
we  have  no  other  reliable  source  of  information.  It  will  be  in  your  re- 
collection that  the  current  report  of  the  gunboat  Oreto  was,  that  she 
had  been  built  for  a  foreign  government,  which  vessel  recently  left  this 
port  under  a  British  flag,  without  any  guns  or  ammunition  on  board, 
as  previously  reported.''^ 

This  report  was  transmitted  by  the  collector  to  the  commissioners  of 
customs  on  the  same  day  (the  28th)  and  by  them  referred  to  the  solic- 
itor of  customs,  who,  on  the  30th,  (the  same  day  that  the  Law-Officers 
made  their  communication  to  Earl  Eussell,  as  just  stated,)  gave  his 
opinion  that  ^'  the  officers  at  Liverpool  have  acted  discreetly  in  keeping 
watch  upon  her,  and  should  continue  to  do  so,  immediately  reporting  to 
the  board  any  circumstances  that  they  may  consider  to  call  for  direc- 
tions, or  advisable  to  bring  under  the  board's  notice ;  but 'the  officers 
ought  not  to  move  in  the  matter  without  the  clearest  evidence  of  a  dis- 
tinct violation  of  the  foreign-enlistment  act,  nor  unless  at  a  moment  of 
great  emergency,  the  terms  of  the  act  being  extremely  technical  and 
the  requirements  as  to  intent  being  very  rigid.  It  may  be  that  the  ship, 
having  regard  to  her  cargo  as  contraband  of  war,  might  be  unquestion- 
ably liable  to  capture  and  condemnation,  yet  not  liable  to  detention  under 
the  foreign-enlistment  act,  and  the  seizers  might  entail  upon  themselves 
very  serious  consequences."* 

On  the  1st  of  July  the  commissioners  of  customs  transmitted  their 
own  report  to  the  Lords  Commissioners  of  the  Treasury,  in  which  they 
embodied  the  substance  of  the  report  of  the  surveyor  to  the  collector, 
including  his  statement  that  the  builders  did  not  appear  disposed  to  re- 
ply to  any  questions  respecting  the  destination  of  the  vessel  after  she 
left  Liverpool,  and  added  that  ^'  having  referred  the  matter  to  our  solic- 
itor, he  has  reported  his  opinion  that,  at  present,  there  is  not  sufficient 
ground  to  warrant  the  detention  of  the  vessel,  or  any  interference  on 
the  part  of  this  department,  in  which  report  we  beg  leave  to  express  our 
•concurrence.  And,  with  reference  to  the  statement  of  the  United  States 
Consul,  that  the  evidence  he  has  in  regard  to  this  vessel  being  intended 
for  the  so-called  Confederate  Government  in  the  Southern  States,  is  en- 
tirely conclusive  to  his  mind,  we  would  observe  that,  inasmuch  as  the 
officers  of  customs  of  Liverplool  would  not  be  justified  in  taking  any 
steps  against  the  vessel,  unless  sufficient  evidence  to  warrant  her  deten- 
tion should  be  laid  before  them,  the  proper  course  would  be  for  the  con- 
sul to  submit  such  evidence  as  he  possesses  to  the  collector  at  that  port. 


» Brit.  App.,  vol.  i,  p.  1H3.  « Ibid. 
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-who  would  thereupon  take  sucb  measures  as  the  provisions  of  the  for- 
eign-enlistment act  would  require.  Without  the  production  of  full  and 
sufficient  evidence  to  justify  their  proceedings^  the  seizing  officers  might 
entail  on  themselves  and  on  the  Government  very  serious  consequences. 
We  beg  to  add  that  the  officers  at  Liverpool  will  keep  a  strict  watch  on 
the  vessel,  and  that  any  further  information  that  may  be  obtained  con- 
cerning her  will  be  forthwith  reported."* 

This  report  of  the  commissioners  of  customs  was  transmitted  by  the 
Lords  Commissioners  of  the  Treasury  to  the  Foreign  Office,  and  received 
there  on  the  2d  of  July.  * 

Thus  it  will  be  seen  that  twenty-seven  days  before  the  departure  of 
the  vessel,  Her  Majesty's  Government  was  informed  by  its  own  officers 
that  the  "  character  of  the  vessel  and  of  her  equipment ''  was  such  as  the 
report  of  the  consul  described  them  to  be,  and  that,  therefore,  in  the 
opinion  of  the  Law-Officers  of  the  Crown,  "  she  must  be  intended  for 
some  warlike  purpose.'^  And  the  Government  was  also,  at  the  same 
time  and  in  the  same  manner,  informed  that  in  the  face  of  what  had 
been  acknowledged  by  the  Law-Officers  of  the  Crown  to  be  "  grounds  of 
reasonable  suspicion ''  of  the  Consul,  the  builders  of  the  vessel,  (a  firm, 
one  of  the  ostensible  members  of  which,  at  the  time  of  the  original  con- 
tract for  her  building,  was  a  member  of  the  House  of  Commons,)^  on 
being  inquired  of  by  one  of  the  officers  of  the  Government,  did  not  ap- 
pear to  be  dvrposed  to  reply  to  any  question  tcith  reference  to  the  destination 
of  the  vessel  after  she  left  Liverpool. 

At  the  same  time,  too,  one  at  least  of  the  departments  of  the  Govern- 
•ment  was  reminded  by  one  of  its  officers  that  the  Oreto,  referred  to  in 
the  letter  of  Mr.  Adams,  had  recently  left  the  port,  built  for  a  foreign 
government,  but ''  under  a  British  flag,  without  any  guns  or  ammuni- 
tion on  board."  But  the  Arbitrators  will  look  in  vain  for  any  evidence 
whatever  tending  to  prove  that  any  officer  of  the  Government,  of  any 
grade,  ever  propounded  to  the  builders,  or  any  other  person,  a  direct 
question  as  to  the  destination  of  the  vessel,  insisting  upon  an  answer 
or  a  refusal  to  answer.  This,  too,  when,  under  the  opinion  of  the  Law- 
Officers,  the  only  material  fact  remaining  to  be  ascertained  was,  by  whom 
the  vessel  was  to  be  employed. 

A  copy  of  the  report  of  the  commissioners  of  customs  was  sent  by 
Earl  Kussell  to  Mr.  Adams,  accompanied  by  a  note  which 
eftitaAboTmenrTn  bcars  datc  the  4th  of  July,  but  which  does  not  appear  to 
eTilJ^rTo^roii'.x'Slr  havc  bccn  received  until  the  7th,  when  it  was  acknowledged. 
•tLiTerpooL  j^  ^j^.^  ^^^^  ^^^j  Russcll  says :  "  I  would  beg  leave  to  sug- 
gest that  you  should  instruct  the  United  States  Consul  at  Liverpool  to 
submit  to  the  collector  of  customs  at  that  port  such  evidence  as  he 
may  possess  tending  to  show  that  his  suspicions  as  to  the  destination  of 
the  vessel  in  question  are  well  founded."  * 

This  was  the  first  request  ever  made  of  Mr.  Adams  or  any  other 
officer  of  the  Government  of  the  United  States,  to  assist  the  Govern- 
ment of  Her  Majesty  in  procuring  testimony  against  any  vessel  as  to 
which  complaint  had  been  made.  As  has  been  seen,  Mr.  Adams  offered 
the  assistance  of  the  United  States  in  respect  to  the  Florida,  but  his 
oft'er  was  not  accepted.  Down  to  this  time,  therefore,  no  complaint 
should  be  made  against  the  United  States  because  they  failed  to  accom- 
pany their  representations  with  proof.    But  the  United  States  believe 


>  Brit.  Case,  p.  83.  ^  Brit.  App.,  Counter  Case,  vol.  v,  p.  204. 
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that,  in  view  of  facts  already  stated,  the  Arbitrators  will  feel  as  did  the 
Gonsal  when  he  received  notice  from  Mr.  Adams  of  what  was  required, 
and  addressed  the  Secretary  of  State  of  his  Government  in  tjie  follow- 
ing language : 

I  do  not  think  the  British  Government  are  treating  db  properly  in  this  matter.  They 
are  not  dealing  with  us  as  one  friendly  nation  ought  to  deal  with  another.  When  I, 
as  the  agent  of  my  Government,  tell  tiiem  from  evidence  submitted  to  me  that  I  have 
BO  donbt  about  her  character,  they  onght  to  accept  this  until  the  parties  who  are 
bnilding  her,  and  who  have  it  in  their  power  to  show  if  her  destination  and  pnrpose 
are  legitimate  and  honest,  do  so.  It  is  a  very  easy  matter  for  the  Messrs.  Laird  &  Co. 
to  show  for  whom  they  are  buildinj^her,  and  to  give  such  information  as  to  her  pur- 
pose as  to  be  satisfactory  to  all  parties.  The  burden  of  proof  onght  not  to  be  thrown 
upon  us.  In  a  hostile  community  like  this  it  is  very  difficult  to  got  information  at 
any  time  upon  these  matters.  And  if  names  are  to  be  ^iven  it  would  render  it 
almost  impossible.  The  Government  onght  to  investigate  it  and  not  call  upon  us  for 
proof.* 

And  they  will  not  be  surprised  that  two  days  after,  the  Consul  wrote 
Mr.  Adams  as  follows : 

When  the  United  States  Government,  through  its  acknowledged  representatives,  say 
to  the  British  Government  that  it  is  satisfied  that  a  particular  vessel,  which  is  being 
built  at  a  Certaiu  place  in  the  kingdom  by  certain  parties  who  are  their  own  subjects, 
is  intended  as  a  privateer  for  the  rebel  government,  it  is  the  duty  of  that  government 
to  call  up  the  parties  who  are  fitting  out  the  vessel,  tell  them  what  the  charge  is,  and 
require  them  to  state  for  whom  and  what  purpose  she  is  being  built,  and  if  the  charge 
is  admitted  or  shown  to  be  true,  to  stop  her  sailing.  Our  Government  has  a  right,  it 
seems  to  me,  not  only  to  expect  but  to  require  this  much  of  another  friendly  govern- 
ment. And  if  Jbhere  was  any  disposition  to  do  right  and  act  honestly,  this  much  at 
least  would  be  'accorded.* 

On  the  7th  of  July,  and  at  once  upon  the  receipt  of  the  letter  of  Earl 
Russell,  Mr.  Adams  wrote  the  vice-consul  at  Liverpool,  in    Thecon«ui  d.rect- 
the  absence  of  the  Consul,  transmitting  a  copy  of  the  letter  J?,tI^V"u"'fhe"coii 
of  his  lordship,  and  in  accordance  with  the  suggestion  ''''^^' 
therein^  said : 

"I  pray  you  to  furnish  to  the  collector  of  customs,  so  soon  as  may  be,  any  evidence 
which  yon  can  readily  command  in  aid  of  the  object  designated.''^  "    * 

On  the  9th  of  July  the  consul,  having  returned  to  Liverpool,  addressed 
a  letter  to  the  collector  at  that  port,  in  which  he  detailed 
with  great  particularity  the  circumstances  which  had  come  «« *»•«». 

to  his  knowledge  tending  to  show  that  the  vessel  was  intended  for  the 
use  of  the  insurgents.  This  letter  is  printed  in  full  in  the  Britsh  Case,* 
^  and  is  explicit  in  its  statements.  It  certainly  made  a  case  which  was 
worthy  the  attention  of  the  Government.  The  Consul  does  indeed  say 
that  he  cannot,  in  all  cases,  state  the  names  of  his  informants,  '^as  the 
information  in  most  cases  is  given  to  me  by  persons  out  of  friendly 
feeling  to  the  United  States,  and  in  strict  confidence j'^  but  he  adds: 
"  What  I  have  stated  is  of  such  a  character  that  little  inquiry  will  con- 
firm its  truth;"  and  the  names  of  many  persons,  all  of  whom  were 
within  reach  of  the  officers,  were  given  to  whom  inquiries  might  have 
been  addressed. 

He  then  says,  the  Messrs.  Laird  "  say  she  is  for  the  Spanish  Govern- 
ment. This  they  stated  on  the  3d  of  April  last,  when  General  Bur- 
goyne  visited  their  yard,  and  was  shown  over  it  and  the  various  vessels 
being  built  there,  by  Messrs.  John  Laird,  jr.,  and  Henry  H.  Laird,  as 
was  fully  reported  in  the  papers  at  the  time.''  On  this  point  the  Consul 
says  he  caused  inquiries  to  be  made  of  the  Spanish  minister  as  to  the 
truth  of  the  statement,  and  the  reply  was  a  positive  **  assurance  that 

*        ■  '         ■■■■■,-,_ .—■■—■■         -I  »^»i.       ■»■       , — — , , —  I   ■  —■- ■  ■    ■    I  ■  I     ■■  ^ 
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she  was  not  for  the  Spanish  Government. "  If  the  statements  in  the 
letter  of  the  Consul  to  Mr.  Adams  on  the  21st  of  June  contained^  as 
the  Law-Pfi^ers  of  the  Grown  said,  <<  grounds  of  reasonable  suspicion,'^ 
this  letter  certainly  onght  to  have  put  the  officers  of  the  Government 
upon  inquiry  as  to  the  truth  of  the  statements  made ;  but  the  arbitra- 
tors will  fail  to  discover  in  all  the  evidence  submitted  by  Her  Majesty's 
Government  any  proof  tending  to  show  any  attempt  at  that,  or  any 
other  time  before  the  departure  of  the  vessel,  by  any  officer  of  Her 
Majesty's  Government,  to  inquire  as  to  the  truth  of  any  fact  stated  by 
the  Consul. 

Tie  only  statements  made  by  him  which  have  not  been  fully  substan- 
tiated by  subsequent  developments  are  that  Captain  Bullock  was  to 
command  the  vessel  and  that  the  Florida  was  then  arming  at  Nassau. 
In  point  of  fact,  it  was  true,  however,  that  Captain  Bullock  had  been, 
originally,  assigned  to  the  command  of  the  Florida,  and  it  was  only 
about  the  15th  of  June  that  a  change  was  made.*  As  to  the  arming  of 
the  Florida  at  Nassau,  it  has  already  been  seen  why  that  had  not  then 
been  accomplished  as  it  afterward  was.  This  last-named  error  in  the 
staten]^ent  of  the  Consul  has,  however,  been  considered  of  sufficient  im- 
portance by  Her  Majesty's  Government  to  be  made  the  subject  of  spe- 
cial mention  on  page  85  of  its  Case. 

On  the  10th  of  July  the  collector  acknowledged  the  receipt  of  the 
Conduct  of  the  letter  fpom  the  Consul,  but  accompanied  his  acknowledg- 
coiiecuT.  ment  with  the  remark,  '*  I  am  respectfully  of  the  opinion, 

the  statement  made  by  you  is  not  such  as  could  be  acted  upon  by  the  offi- 
cers of  this  revenue,  unless  legally  substantiated  by  evidence."*  The 
collector,  however,  on  the  samQ  day,  (the  10th)  ordered  the  vessel  again 
to  be  "inspected''  by  the  the  surveyor,  who  immediately  reported  that 
it  had  been  done,  and  that  she  was  in  the  same  state  as  regards  her 
armament  as  on  the  date  of  his  former  report.^  And  the  same  day  (the 
10th  also)  the  collector  transmitted  to  the  commissioners  of  customs  the 
letter  of  the  Consul  and  the  report  of  the  surveyor,  accompanying  them 
with  a  copy  of  his  letter  to  the  consul  and  the  statement  that  "  if  she 
is  for  the  confederate  service  the  builders  and  parties  interested  are  not 
likely  to  commit  themselves  by  any  act  which  would  subject  them  to 
the  penal  provision  of  the  foreign-enlistment  act."^ 

On  the  11th  of  July  the  solicitor  of  the  customs,  having  considered 
the  letter  of  the  consul,  reported: 

There  is  only  one  proper  way  of  looking  at  this  question.  If  the  collector  of  cns- 
toms  were  to  detain  the  vessel  in  question,  he  would  no  doubt  have  to  maintain  the 
seizure  by  legal  evidence  in  a  court  of  law,  and  to  pay  damages  and  costs  in  case  of 
failnre.  Upon  carefullv  reading  the  statement^  I  find  the  greater  part,  if  not  aU,  is 
hearsay  and  inadmissible,  and  as  to  a  part  the  witnesses  are  not  forthcoming  or  even 
to  be  named.  It  is  perfectly  clear  to  my  mind  that  there  is  nothing  in  it  amounting  to 
prima  fade  proof  sufficient  to  justify  a  seizure,  much  less  to  support  it  in  a  court  of 
law,  and  the  consul  could  not  expect  the  collector  to  take  upon  himself  such  a  risk  in. 
opposition  to  rules  and  principles  by  which  the  Crown  is  governed  in  matters  of  thia 
nature.  ^ 

On  the  15th  of  July,  four  days  after  the  opinion  of  the  solicitor  wa» 
given,  and  six  days  after  the  letter  of  the  Consul,  the  commissioners  of 
customs  advised  the  collector  that  "  there  does  not  appear  to  be  prima- 
facie  proof  sufficient  in  the  statement  of  the  Consul  to  justify  the  seiz- 
ure of  the  vessel,  and  you  are  to  apprise  the  Consul  accordingly."  ® 


^  Am,  App.,  vol.  vi,  p.  488. 
^  Brit.  Case,  p.  85. 
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It  is  almost  iacredible  that  it  never  occurred  to  any  one  of  these  sev- 
eral officers  of  the  Government  that  there  was  anything  in  the  letter  of 
the  Consal  calling  upon  them  for  investigation  of  the  facts  submitted 
by  him.  And  this,  too,  when,  according  to  the  opinion  of  the  distin- 
guished Law-Officers  of  the  Crown  given  on  the  30th  of  June,  "the 
grounds  of  reasonable  suspicion'^  suggested  in  the  letter  of  the  consul  of 
the  21st  were  sufficient  to  make  it  proper  that  steps  should  be  taken 
to  ascertain  the  truth  of  the  statements  then  made,^  and  when  Mr.  Adams, 
in  his  first  communication  upon  this  subject,  had  asked  an  inquiry  by 
the  officers  of  the  Government  as  to  the  actual  destination  of  the  vessel. 

On  the  16th  of  July  the  collector  informed  the  consul  that  the  solicitor 
of  customs  had  advised  the  commissioners  of  customs  that 
*'the  details  given  by  you  in  regard  to  the  said  vessel  are 
not  sufficient,  in  a  legal  point  of  view,  to  justify  me  in  taking  upon  my- 
self the  responsibility  of  the  detention  of  this  ship.''^ 

On  the  same  day  (the  16th)  a  copy  of  the  letter  of  the  Consul  of  the 
9th  was  submitted  to  Mr.  Collier,  afterward  attorney-general  and  now 
one  of  the  members  of  the  judiciary  committee  of  Her  Majesty's  Privy 
Council,  for  his  opinion,  and  he  promptly  replied :  "  I  think  the  evidence 
almost  conclusive.  ♦  ♦  ♦  ♦  As  the  matter  is  repre- 
sented to  me  to  be  urgent,  I  advise  that  the  principal  officer  of  the  cus- 
toms at  Liverpool  be  immediately  applied  to,  under  59  Geo.  Ill,  cap.  69, 
to  exercise  the  powers  conferred  upon  him  by  that  section  to  seize  the 
vessel,  with  a  view  to  her  condemnation,  an  indemnity  being  given  to 
him,  if  he  requires  it.  It  would  be  proper  at  the  same  time  to  lay  a 
statement  of  the  fact  before  the  Secretary  of  Stat«  for  Foreign  Affairs, 
coupled  with  a  request  that  Her  Majesty's  Government  would  direct 
the  vessel  to  be  seized,  or  ratify  her  seizure  if  it  has  been  made.'^  On 
the  next  day  (the  17th)  the  commissioners  of  customs  advised  the  com- 
missioners of  the  Treasury  that  the  collector  at  Liverpool  had  been  in- 
formed by  them  'Hhat  they  do  not  consider  there  i&  prima-facie  proof 
sufficient  in  the  Consul's  statement  to  justify  the  seizure  of  that  vessel, 
and  have  instructed  him  to  apprise  the  Consul  accordingly."* 

On  the  same  day  (the  17th)  Mr.  Adams  wrote  the  Consul  directing 
him  "  to  employ  a  solicitor  and  get  up  affidavits  to  lay  be-  Mr.  Ad«m«  m 
fore  the  collector."  That  letter  was  received  by  the  consul  S^ue^'J^'cXct 
on  the  morning  of  the  18th  and  he  immediately  retained  ^"^^ 
Mr.  Squarey.**  The  great  difficulty  for  the  solicitor  and  the  Consul  with 
their  means  of  information  was  '*  to  get  direct  proof.  There  were  men 
enough  who  knew  about  her,  and  who  understood  her  character,  but 
they  were  not  willing  to  testify,  and  in  a  preliminary  proceeding  like 
this  it  was  impossible  to  obtain  process  to  compel  them.  Indeed,  no 
one  in  a  hostile  community  like  Liverpool,  where  the  feeling  and  senti- 
ment are  against  us,  would  be  a  willing  witness,  especially  if  he  resided 
there,  and  was  in  any  way  dei>endent  upon  the  people  of  that  place  for 
a  livelihood.''* 

But  as  early  as  the  21st,  the  Consul  and  his  solicitor  appeared  before 
the  collector  and  presented  to  him  as  witnesses  William    ^^  ^^^^^^  ^^ 
Passmore,  John  De  Costa,  Allen  S.  Clare,  Henry  Wilding,  '^^^^{^^^^^^^i 
and  Mathew  Maguire,  and  their  affidavits,  with  that  of  the  •^Ir^r'^''^''^ ' 
Consul,  were  then  taken  by  the  collector,  who  administered  *  *''*'*" 

>  Brit.  Case,  p.  83.  -•  Ibid.,  p.  187. 
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the  necessary  oaths.  Upon  this  testimony,  under  oath,  the  collector 
was  requested  to  seize  the  vessel,  and  the  portions  of  the  foreign-enlist- 
ment act  applicable  to  the  case  were  read  to  him.* 

The  witnesses  were  all  present  before  the  collector.  He  had  full 
opportunity,  if  he  desired,  to  examine  them  personally,  and  thus  test 
the  accuracy  of  their  statements  or  their  credibility.  This  he  does  not 
seem  to  have  done,  or,  if  he  did,  he  has  not  put  on  record  any  suspicion 
as  to  the  reliability  of  the  te^timony.^ 

On  the  same  day  (the  2l8t)  the  collector  transmitted  the  affidavits  to 
the  commissioners  of  customs,  stating  that  he  had  been  requested  to 
seize  the  vessel,  and  asked  the  board  to  iustruct  him  ''  by  telegraph  how 
I  am  to  act,  as  the  ship  appears  to  be  ready  for  sea,  and  may  leave  any 
hour  she  pleases."  ^ 

The  affidavits  were  received  by  the  commissioners  of  customs  on  the 
r.  ^v  advh.er.  of  22d of  July,*  aud  at  once  referred  to  the  solicitor  of  customs, 
th  ou^iouw.  who,  with  his  assistant,  immediately  advised  the  b^ard  that 

the  evidence  submitted  was  not  sufficient  to  warrant  the  seizure  or  de- 
tention of  the  vessel.  The  assistant  solicitor  said  "  the  only  justifiable 
grounds  of  seizure  under  section  seven  of  the  act  would  be  the  produc- 
tion of  such  evidence  of  the  fact  as  would  support  au  indictment  for  the 
misdemeanor  under  that  section.^ ^  On  the  same  day  (the  22d)  rthe 
board  informed  the  collector  that,  as  they  were  advised  by  their  solic- 
itor, the  evidence  was  not  sufficient  to  justify  a  seizure,  and  he  should 
govern  himself  accordingly,  but  they  added :  "  The  solicitor  has,  how- 
ever, stated  that  if  there  should  be  sufficient  evidence  to  satisfy  a  court 
of  enlistment  of  individuals,  they  would  be  liable  to  pecuniary  penal- 
ties, for  the  security  of  which,  if  recovered,  the  department  might 
detain  the  ship  until  these  penalties  are  satisfied  or  good  bail  given ; 
but  th^re  is  not  sufficient  evidence  to  require  the  customs  to  prosecute. 
It  is,  however,  competent  for  the  United  States  Consul,  or  any  other 
person,  to  do  so  at  their  own  risk  if  they  see  fit."^ 

Ko  copy  of  the  opinion  of  the  solicitor  or  his  assistant  was  sent  to 
the  Consul  or  Mr.  Adams,  but  on  the  23d  of  July  the  collector  advised 
the  Consul  that  the  board,  upon  the  advice  of  their  solicitors,  had  con- 
cluded the  evidence  submitted  was  not  sufficient  to  justify  any  steps 
being  taken  against  the  vessel,  but  he  added:  "It  is,  however,  consid- 
ered to  be  competent  for  the  United  States  Consul  to  act  at  his  own  risk 
if  he  should  think  fit."' 

This  last  clause  attracted  the  attention  of  the  Consul  at  once,  and  Mr. 
Squarey  called  upon  the  collector  and  asked  its  meaning.  ''  His  response 
was  that  this  was  copied  from  the  letter  addressed  to  him  by  the  board.'' 
Mr.  Squarey,  of  course,  advised  the  Consul  he  had  no  power  to  stop 
the  vessel ;  that  the  power  to  detain  her  was  lodged  with  the  collector.* 
The  collector  did  not  intimate  that  the  board  referred  in  their  instruc- 
tions to  the  prosecution  of  the  individuals  and  to  a  possibility  of 
detention  by  them  in  case  of  such  a  prosecution.  But  if  he  had,  it  is 
not  easy  for  the  United  States  to  discover  why  they  should  be  called 
upon  to  prosecute  individuals  criminally  in  the  courts  of  Great  Britain 
for  a  violation  of  its  municipal  law.    It  was  not  the  punishment  of  in- 
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dividuals  they  sought.    They  asked  the  detention  of  the  vessel  and  by 
that  means  the  prevention  of  a  crime  against  the  law  of  nations. 

On  the  same  day  (the  22d)  the  affidavits,  and  the  action  taken  upon 
them  by  the  board  of  commissioners  of  customs,  were,  by 
the  board,  submitted  to  the  lords  commissioners  of  the  t«  [h^trTa'^aTry. 
Treasury,  with  the  suggestion  that,  if  they  had  any  doubt,  it  """'^^ 
might  be  advisable  to  take  the  opinion  of  the  law-officers  of  the  Crown,^ 
and  at  once  the  Lords  Commissioners  of  the  Treasury  transmitted  to  the 
Foreign  Office  copies  of  the  papers  received  from  the  commissioners  of 
customs,  with  a  statement  tliat  the  vessel  was  '* nearly  ready  for  sea."^ 

On  the  same  day  (the  22d)  Mr.  Adams  transmitted  to  Earl  Russell 
copies  of  the  same  affidavits  "tending,"  as  he  said,  "to  ai»o, to Eari ru.. 
establish  the  character  and  destination  of  the  vessel."^  "" 
Upon  the  23d  the  papers  from  the  commissioners  of  customs  were  sent 
from  the  Foreign  Office  to  the  Law-Officers,  with  a  request  for  considera- 
tion and  an  opinion  at  their  "earliest  convenience."  * 

On  the  23'i,  also,  the  Consul  and  his  solicitor,  having  heard  from  the 
assistant  solicitor  of  the  customs  that  the  previous  affidavits 
were  not  considered  sufficient  and  that  the  collector  had  AJda.onai  proof. 
been  directed  not  to  detain  the  vessel,  procured  further  affidavits  from 
Edward  Roberts  and  Robert  John  Taylor.^  They  also  procured  a  fur- 
ther opinion  from  Mr.  Collier,  predicated  upon  the  eight  opn.on  of  Mr. 
affidavits  which  had  then  been  obtained,  in  which  he  used  ^""  '^ 
this  significant  language: 

I  have  perused  the  above  aftidavits,  and  I  am  of  opinion  that  the  coUector  of  customs 
would  be  justihed  in  detaining  the  vessel.  Indeed,  I  should  think  it  his  duty  to  detain 
hbr;  and  that  if,  atlber  the  application  which  has  been  made  to  him,  supported  by  the 
evidence  which  has  been  laid  before  me,  he  allows  the  vessel  to  leave  Liverpool,  he  will 
incur  a  heavy  responsibility,  a  responsibility  of  whicl*  the  board  of  customs,  under 
whose  directions  he  appears  to  be  acting,  must  take  tneir  share.  It  appears  difficult 
to  make  out  a  stronger  case  of  infringement  of  the  foreign-enlistment  act,  which,  if 
not  enforced  on  this  occasion,  is  little  better  than  a  dead-letter.  It  well  deserves  con- 
sideration whether,  if  the  vessel  be  allowed  to  escape,  the  Federal  Government  would 
not  have  serious  grounds  of  remonstrance."  ^ 

The  additional  affidavits  were  on  the  same  day  presented  by  Mr. 
Squarey,  with  the  opinion  of  Mr.  Collier,  to  the  commissioners  Pr^,ent«d  with 
of  the  customs,  with  a  letter  in  which  he  said :  Sri^ii^tt!*" '"" 

I  learned  this  morning  from  Mr.  O'Dowd  that  instructions  were  forwarded  yesterday 
to  the  ooUeotor  at  Liverpool  not  to  exercise  the  powers  of  the  act  in  this  instance,  it 
being  considered  that  the  facts  disclosed  in  the  affidavits  made  before  him  were  not 
sufficient  to  justify  the  coUector  in  seizing  the  vessel.  On  behalf  of  the  Government 
of  the  United  States,  I  now  respectfully  request  that  this  matter,  which  I  need  not 
point  out  to  you  involves  consequences  of  the  gravest  possible  description,  maybe 
considered  by  the  board  of  customs  on  the  further  evidence  now  adduced.  The  gun- 
boat now  lies  in  the  Birkenhead  Docks,  ready  for  sea  in  all  respects,  with  a  crew  of 
fifty  men  on  board ;  she  may  sail  at  any  time,  and  I  trust  that  the  urgency  of  the  case 
win  excuse  the  course  I  have  adopted  of  sending  these  papers  direct  to  the  board, 
instead  of  transmitting  them  through  the  collector  at  Liverpool,  and  the  request  which 
I  now  venture  to  make,  that  the  matter  may  receive  immediate  attention.^ 

The  Board  on  the  same  day  referred  all  the  papers  to  their  solicitor, 
whose  assistant  reported  that  he  could  not  concur  in  the  Act.on  or  the 
views  of  Mr.  Collier,  but  "  adverting  to  the  high  character  '"*"'* 

»  British  Case,  p.  91.  » Ibid. 

•  Ibid.  *  Ibid. 

*  Dudley  <o  Seward,  British  Appendix,  vol.  i,  p.  245  ;  Squarey  to  Gardner,  Ibid.,  p.  194. 
« British  Appendix,  vol.  i,  p.  196;  British  Case,  p.  93. 

^  British  Appendix,  vol.  i,  p.  194. 
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which  he  beaxs  in  his  profession,  I  sabmit  that  the  Board  might  act  ja- 
dicioasly  in  recommending  the  Lords  of  the  Treasury  to  take  the  opinion 
of  the  Law-OflBcers  of  the  Crown.''  *  On  the  same  day  (the  23d)  the  pa- 
pers were  sent  from  the  Foreign  Office  to  the  Law-Officers,  with  a  request 
for  an  opinion  at  their  earliest  convenience.*  On  that  day  also  Mr. 
Squarey  called  at  the  Foreign  Office  and,  ascertaining  that  the  papers 
had  been  sent  to  the  Law-Officers,  but  that  an  opinion  had  not  up  to  that 
time  been  received,  obtained  from  the  Under  Secretary,  upon  his  "  repre- 
sentation of  the  extreme  urgency  of  the  case,"  a  promise  that  the  opin- 
ion should  be  sent  for  at  once.^ 

On  the  24:th  Mr,  Adams  also  transmitted  to  Earl  Eassell  copies  of  the 

Further  ev.d.nr«  ^^^^  addltioual  affidavits  and  the  opinion  of  Mr.  Collier.  * 

ji£^tei  bV  lu.  Mr.  Collier  was  also  retained  by  the  Consul  to  institute  pro- 

"**  ceedings  for  condemnation  in  case  the  seizure  was  made.  * 

On  the  25th  another  affidavit  was  presented  by  Mr.  Squarey  to  the 
customs  authorities,  from  whom  it  found  its  way  on  the  26th  through 
the  Foreign  Office  to  the  Law-Officers,  the  opinion  of  the  solicitor  of  the 
customs  being  still  adverse  to  the  detention.  *  On  the  26th  also,  Mr. 
Squarey  again  called  the  attention  of  the  secretary  of  the  customs  to 
the  matter,  and  said  he  ^^  had  hoped  that,  ere  this,  the  decision  of  the 
Lords  Commissioners  of  Her  Majesty's  Treasury  might  have  been  made 
known  particularly,  as  every  day  affords  opportunities  for  the  vessel  in 
question  to  take  her  departure."  To  this  the  secretary  replied  that,  "  in 
the  absence  of  instructions  irom  their  lordships,  the  board  are  unable 
to  give  any  directions  in  regard  to  the  gun-boat  in  question."  "^ 

Thus,  on  the  26th,  ended  the  labors  performed  by  the  representatives  of 
the  United  States.  The  Consul,  in  making  his  report  to  the  secretary  of 
state  of  his  Government,  after  detailing  what  had  been  done  by  him  and 
those  with  whom  he  had  been  associated,  said,  "  I  have  done  about  all 
that  I  can  do  to  stop  this  vessel ;  much  more,  I  think,  than  this  Govern- 
ment ought  to  require  any  friendly  government  to  do.  My  counsel  say 
1  can  do  no  more."'*  The  United  States  confidently  believe  the  Arbi- 
trators will  concur  in  this  opinion  of  the  Consul. 

The  entire  proof  was  in  the  possession  of  the  Law-Officers  of  the  Crown 
on  the  26th.  Substantially  it  was  all  there  on  the  23d.  The  affidavit  of 
Eedden,  presented  after  that  date,  simply  confirmed  the  already  existing 
proof.  That  it  was  sufficient  is  shown  by  the  opinion  of  the  Law-Officers 
of  the  Crown,  given  as  soon  as  it  was  examined.  Even  the  first  letter 
of  the  Consul,  written  on  the  21st  of  June,  and  considered  by  the  Law- 
Officers  on  the  30th,  was  sufficient  to  show  that  *'  grounds  of  reasonable 
suspicion"  existed  at  that  time  and  called  for  an  inquiry  into  the  truth. 
After  that  followed  the  letter  of  the  9th  of  July,  with  its  more  particu- 
lar statement  of  details ;  then  the  affidavits  of  the  21st ;  then  the  affi- 
davits of  the  23d,  and  the  pointed  opinion  of  the  most  eminent  counsel ; 
then  the  affidavit  of  the  24th  ;  and  at  all  times  cautions  by  the  officers 
of  the  United  States  against  delay  and  representations  of  the  extreme 
urgency  of  the  case.  The  vessel  was  in  the  dock.  From  the  commence- 
ment, the  builders  were  not  disposed  to  reply  to  any  question  with  refer- 
ence to  her  destination  after  she  left  Liverpool.    As  early  as  the  21st  of 

>  Brit.  Case,  p.  94. 

«Ibid. 

3  Brit.  App.,  vol.  i,  p.  248. 

*  Brit.  App.,  vol.  i,  p.  246. 


*Brit.  Case,  p.  94. 

«  Brit.  Case,  95. 

'Am.  App., vol.  vi,  p.  405. 

«  Brit.  App.,  vpl.  i,  p.  246. 
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July  it  was  known  to  the  collector  she  had  her  coal  on  board,  and  might 
leave  any  hoar  she  pleased.^ 

On  the  23d  the  commissioners  of  customs  were  advised  ^^  that  she 
was  ready  for  sea  in  all  respects,  with  a  crew  of  fifty  men  on  board ; 
she  may  sail  at  any  time."^  On  the  28th  she  was  moved  from  the  dock 
into  the  river ;  the  men  had  taken  their  clothes  and  beds  on  board,  and 
received  orders  to  hold  themselves  in  readiness  at  any  moment.  She 
bad  no  register  or  clearance,  bat  the  collector  said  that  was  not  neces- 
sary and  that  she  coald  go  anywhere  without.^  She  remained  at  anchor 
in  the  river  until  11  or  12  o'clock  of  the  29th  and  "  was  seen  from  the 
shore  by  thousands  of  persons.''  *  The  customs  officers  were  on  board 
when  she  started,  and  only  left  her  when  the  tug  left.* 

During  all  this  time  Her  Majesty's  Government  was  under  its  promise 
to  Mr.  Adams,  made  as  early  as  the  4th  of  July,  that  "  the    H.r  M^i,.ny^l  «ov. 
officers  at  Liverpool  will  keep  a  strict  watch  on  the  vessel,  r."'p  «"iaiS'7n  th*? 
and  that  any  further  information  that  may  be  obtained  con-  *'''*^' 
cemiqg  her  will  be  forthwith  reported."  ^ 

After  the  vessel  had  sailed,  but  not  before,  the  Law-Officers  announced 
their  opinion  that,  upon  the  evidence  furnished  by  the 
United  States,  she  should  be  detained.'  At  what  hour  in  thmrihI."Ve/,Ti 
the  day  this  opinion  was  actually  given  does  not  appear,  but 
it  was  agreed  upon  on  the  evening  of  the  28th,  the  same  day  that  the 
papers  were  considered.  ^  It  was  said  by  Earl  Eussell  to  Mr.  Adams  at 
a  conference  on  the  31st  of  July  that  a  ^^  delay  in  determining  upon  it 
[the  decision]  had  most  unexpectedly  been  caused  by  the  mn^.  of  sir  John 
sudden  development  of  a  malady  of  the  Queen's  advocate,  ""**"* 
Sir  John  D.  Harding,  totally  incapacitating  him  for  the  transaction  of 
business.  This  had  made  it  necessary  to  call  in  other  parties^  whose 
opinicm  had  been  at  last  given  for  the  detention  of  the  gunboat."*  And 
in  the  British  Case  it  is  said :  '^  One  of  Her  Majesty's  ordinary  legal 
advisers,  the  Queen's  Advocate,  now  deceased,  was  at  that  time  seriously 
ill  of  a  malady  from  which  he  never  recovered,  and  this  was  mentioned 
at  the  time  (on  the  31st  July,  1862)  by  Lord  Eussell  to  Mr.  Adams,  as  a 
circumstance  which  had  occasioned  some  delay."  ^^ 

The  United  States  find  among  the  documents  and  evidence  furnished 
by  Her  Majesty's  Government  for  the  information  of  the  Arbitrators  eight 
opinions,  given  by  the  Law-Officers  of  the  Crown  previous  to  the  29th  of 
July.  Of  these,  all  before  that  which  was  given  on  the  30th  June,  upon 
the  representation  of  Mr.  Adams  under  date  of  the  23d,  were  signed  by 
Sir  John  D.  Harding,  the  Queen's  advocate.  Sir  William  Atherton,  the 
Attorney-General,  and  Sir  Koundell  Palmer,  the  Solicitor-General,  or  by 
the  Attorney-General  alone.  That  of  the  30th  of  June  was  signed  by  the 
Attorney-General  and  the  Solicitor-General.  From  this  circumstance  the 
United  States  infer  that  the  Queen's  Advocate  was  unable  to  attend  to 
his  duties  as  early  as  that  date,  (the  30th  June,)  and  that  then  the 
opinion  of  the  other  distinguished  gentlemen  who  were  the  legal  advisers 
of  Her  Majesty  was  considered  sufficient ;  and  they  also  infer  that  it 


^  Bdwards  to  Commrs.  of  Customs,  Brit.  App.,  vol.  i,  p.  188. 
'  Squarey  to  Gardner,  Brit.  App.,  vol.  i,  p.  194. 
'  Dndley  to  Adams,  Am.  App.,  vol.  vii,  p.  76. 

*  Bfr.  Laird  in  the  House  of  Commons,  Am.  App.,  vol.  v,  p.  694. 

*  Ibid.,  Am.  App.,  vol.  iv,  p.  528 ;  Hansard,  vol.  clxx,  p.  90. 

*  Brit.  Case.  p.  84.  '  Ibid.,  p.  95. 

*Sir  Ronndell  Palmer  in  the  House  of  Commons,  Aug.  4,  1871,  Am.  Case,  p.  373. 
»  Adams  to  Seward,  Brit.  App.,  vol.  i,  249.  '"Page  118. 
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was  not  necessary  on  the  23(1  of  July  to  call  in  new  parties,  but  only  to 
call  upon  the  old.  The  opinions  previous  to  June  30th  will  be  found  in 
British  Appendix,  vol.  ii,  pages  2, 16,  32,  98,  100, 138 ;  that  of  the  30th 
June,  in  vol.  i,  page  181. 

On  the  28th  of  July  the  solicitor  of  the  Consul  wrote  the  secretary  of 
the  commissioners  of  customs  that  he  had  every  reason  to  believe  the 
vessel  would  sail  on  the  29th;  and  on  the  morning  of  the  29th  tele- 
graphed him  she  had  gone.  The  letter  reached  the  secretary  before  the 
telegram.^ 

When  this  information  was  received,  therefore,  by  the  commissioners 
K-cnpooftheAia-  of  custoffis,  thc  vcssol  could  not  have  been  far  from  Liver- 
''"''*■  pool,  perhaps  not  yet  out  of  sight  of  some  of  '^  the  thousands 

of  persons  ^  who  ''  from  the  shore  ^  had  seen  her  "  anchored  in  the  river." 
Yet  no  order  was  given  for  her  pursuit.  In  another  case  it  mightj  but 
in  the  present  the  United  States  are  inclined  to  think  it  will  not^  surprise 
the  Arbitrators  to  learn  that  the  opinion  of  the  Law-Officers  of  the  Crown 
advising  the  detention  of  the  vessel,  delivered  at  the  Foreign  Office  on 
the  29th,  was  not  made  known  to  the  commissioners  of  customs  *'  until 
4  p.  m.  on  the  31st  of  July,  or  two  days  after  the  Alabama  had  left  the 
Mersey,  and  twelve  hours  after  she  had  finally  sailed  from  Moelfra 
Eoads."  2 

She  was  accompanied  as  she  left  Liverpool  by  the  tug  Hercules,  which 
"kept  in  sight  of  her  until  she  lay  to,  about  a  mile  off  the  Bell  Buoy, 
and  about  fourteen  miles  from  the  Canning  Dock.^  The  tug  returned 
to  Liverpool  about  7  p.  m.  of  the  29th,  bringing  back  from  the  "  new 
gun-boat  ^  "  some  of  Mr.  Laird's  workmen  and  riggers."'  ^ 

On  the  morning  of  the  30th,  the  Consul  called  in  person  upon  the  col- 
lector and  informed  him  that  the  tug  was  then  in  port,  hav- 

Tnpffirienry  of  the     .  .  ,«  jlaii  j_i  •  •  -i.1-      a. 

«ub.equent  pror^ed-  lug  rctumcd  from  the  Alabama  the  evening  previous ;  that 
'"*^  she  reported  the  Alabama  cruising  off  Port  Lynas,  and  that 

she  (the  tug)  was  then  taking  on  board  men  and  equipments  to  "  convey 
down  to  the  gun-boat."  ^ 

The  collector  sent  the  surveyor  to  the  tug  and  he  reported  that  he 
found  a  considerable  number  of  persons  on  deck,  ^^  some  of  whom  admit- 
ted to  me  that  they  were  a  portion  of  the  crew  and  were  going  to  join 
the  gun-boat."  He  also  informed  the  collector  that  it  was  said  she  had 
cruised  off  Port  Lynas  the  night  before.  * 

After  this  the  Hercules  left  Liverpool  and  went  to  the  Alabama,  find- 
ing her  at  Beaumaris  Bay  about  3  o'clock  in  the  afternoon  of  the  30th, 
She  remained  with  her  until  about  midnight  and  then  returned  to  Liver- 
pool.''® 

The  tug  was  not  followed.  Her  movements  were  not  watched.  No 
telegrams  were  sent  to  the  customs  officers  or  any  other  representative 
of  Her  Majesty's  Government  at  Port  Lynas,  Beaumaris,  or  any  other 
station  or  district  in  the  vicinity  of  where  the  Alabama  was  known  to 
have  been.  She  arrived  near  Port  Lynas,  at  Moelfra  Koads,  at  7.38  in 
the  evening  of  the  29th,  and  remained  there  at  anchor  until  3  o'clock  in 
the  morning  of  the  31st.'^ 

This  was  ascertained  by  the  collector  at  Beaumaris,  and  reported  by 
him  to  the  secretary  of  the  customs  on  the  2d  of  August,  in  reply  to  a 
telegram  addressed  to  him  on  the  1st.    Had  such  telegram  been  sent 

i  Brit.  Case,  p.  96.  »  Brit  Case,  p.  97. 

«  Report  Commra.  CastomS;  Brit.  App.,  vol.  i,  p.  226.  ®  Ibid. 

3  Bnt.  Case,  p.  97.  ^  ibid.,  p.  9a 
*  Brit.  Case,  p.  96 ;  Am.  App.,  vol.  vi,  p.  407. 
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on  the  30th,  when  the  Consul  informed  the  collector  at  Liverpool  of  what 
had  been  learned  from  the  tag,  the  vessel  might  have  been  stopped.  At 
least  she  could  not  have  communicated  with  the  tug.  This  is  apparent 
from  what  was  done  by  the  collector  at  Beaumaris  on  the  1st,  when  he 
did  receive  his  instructions.* 

Nothing  was  done  until  the  31st  of  July,  when  there  was  suggested. 
to  the  Duke  of  Newcastle  the  propriety  of  sending  the  Governor  of  the 
Bahamas  a  copy  of  the  report  of  the  Law-Officers  of  the  Crown  of  the 
29th  ;^  and  at  7.30  p.  m.  a  telegram  was  sent  to  the  customs  officers  at 
Cork  to  seize  her  if  she  arrived  at  that  port.^ 

On  the  1st  of  August  similar  orders  were  sent  to  the  officers  at  Beau- 
maris and  Holyhead,  the  instructions  to  send  them  not  having  been 
given  the  evening  before  until  after  the  telegraph  offices  to  those  places 
had  been  closed. 

The  first  telegram  to  Cork  was  sent  more  than  thirty  hours  after  the 
collector  had  been  advised  by  the  surveyor  of  the  port,  who  had  obtained 
his  information  from  the  master  of  the  tug,  that  the  Alabama  had  been 
the  night  before  cruising  oti  Port  Lynas,  and  that  the  tug  was  about  to 
start  from  Liverpool  to  meet  her.  The  excuse  for  sending  to*  Cork  was 
that  Mr.  Squarey  on  the  29th  had  a<lvised  the  collector  he  had  reason 
to  believe  she  had  gone  to  Queenstownj*  but  mention  is  omitted  of  the 
fact  that  afterward  advice  had  been  received  tliat,  up  to  the  time  of 
the  departure  of  the  Hercules,  on  the  30th,  she  was  at  some  point  nearer 
to  Liverpool,  at  which  she  was  to  receive  her  crew  and  supplies  from  the 

tag. 

In  view  of  these  facts,  the  United  States  believe  the  Arbitrators  will 
have  no  difficulty  in  agreeing  with  Earl  Kussell  in  his  KariRu.,.iiih.«k, 
opinion,  as  subsequently  expressed  io  Mr.  Adams,  and  re-  ^hn-^caudaj. 
ported  by  himself  to  Lord  Lyons  on  the  27th  of  March,  1863,  that  '*  the 
cases  of  the  Alabama  and  the  Oreto  were  a  scandal,  and  in  some  degree 
a  reproach  to  our  laws."^  This  opinion  he  repeated  on  the  IGth  of  Feb- 
ruary, 1864,  in  the  House  of  Commons,  when  he  said : 

I  say  that  here  as  I  said  it  in  that  dispatch  ;  I  say  that,  having  passod  such  a  law  in 
the  year  1819,  it  is  a  scandal  and  a  reproach  that  one  of  the  helli^urents  in  this  Ameri- 
can contest  has  been  enabled,  at  the  order  of  the  confederate  government,  to  fit  out  a- 
vessel  at  Liverpool  in  such  a  way  that  she  was  capable  of  being  made  a  vessel  of  war ; 
that,  after  going  to  another  port  in  Her  Majesty^s  domiuions  to  ship  a  portion  of  her 
crew,  she  proceeded  to  a  port  in  neutral  territory,  and  there  completed  her  crew  and 
equipment  as  a  vessel  of  war,  so  that  she  has  since  been  able  to  capture  and  destroy 
innocent  merchant-vessels  belonging  to  the  other  belligerent.  Having  been  thus 
equipped  by  an  evasion  of  the  law,  1  say  it  is  a  scandal  to  our  law  that  we  should  not 
be  able  to  prevent  such  belligerent  operations."^ 

The  Arbitrators  will  also  readily  find  that  the  scandal  was  not  the  fault 
of  the  tojT,  but  of  its  execution. 

As  was  truly  said  b^^  Mr.  Cobden  in  the  House  of  Commons,  on  another 
occasion,  July  23, 18G3,  in  reference  to  the  ironclads:  Mr.  cobden*  vew*. 

I  do  not  think  it  is  very  difficult  to  find  out  for  what  government  any  vessel  which 
is  being  built  in  this  country  is  intende<I,  if  it  be  intended  for  a  goverument  which  can 
legitimately  come  to  this  country  to  buy  a  vessel."' 

And  the  same  distinguished  statesman,  on  the  same  occasion,  said,  and. 
said  truly : 

I  perceive  a  fallacy  which  runs  through  Lord  Russell's  dispatches  and  the  solicitor- 

«  Brit.  Case,  p.  98.  ^  i|,id.,  p.  205. 

'Brit.  App.,  vol.  i,  p.  202.  -"Brit.  App.,  vol.  i,  p.  203. 
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'Am.  App.,  vol.  V,  p.  690. 


94  ARGUMENT    OF   THE    UNITED    STATES^ 

generaFa  speeches.  They  constantly  confound  two  very  different  things,  namely,  the 
evidence  necessary  to  detain  a  vessel  and  the  evidence  necessary  to  convict  a  vessel. 
The  conseqaence  is  that  we  refuse  to  interfere  until  Mr.  Adams  has  brought  forward 
conclusive  evidence  on  oath  that  is  sufficient  to  convict.    *   *   *   The  depaHare  of  that 

Srivateer  [the  Alabama]  might  have  been  prevented.  That  vessel,  aoeording  to  Liord 
;us8eir6  dispatch,  left  the  port  of  Liverpool  without  a  clearance,  clandestinely  *  •  * 
but  the  government  might  have  prevented  that.  They  had  grounds  for  suspicion  and 
might  have  said  to  the  collector  for  the  port :  "Before  this  vessel  leaves  or  has  her 
clearance  we  must  be  satisfied  on  these  points ;"  and  Vy  prevent  her  leaving  without  a 
clearance,  they  might  have  put  custom-house  officers  on  board.  I  maintain  that  you 
have  power  to  do  that  under  your  customs  consolidation  act.^ 

That  act  provides  (section  13)  "  that  the  commissioners  of  customs,  or 
Want  of  du^  liii  ^^^  collector  or  comptroller  of  any  port  under  their  direc- 
gnnccTii  wnat'.'t  tions,  may  station  officers  on  board  any  ship  while  within 
the  limits  of  any  port  in  the  United  Kingdom  f  and  (sectioa 
145)  that "  before  any  ship  shall  depart  in  ballast  from  the  United  King- 
dom for  parts  beyond  the  seas,  not  having  any  goods  on  board  except 
stores  from  the  warehouse  borne  upon  the  victualling  bill  of  such  ship, 
nor  any  goods  reported  inward  for  exportation  in  such  ship,  the  col- 
lector or  comptroller  shall  clear  such  ship  in  ballaBt,  by  notifying  Buch 
clearance  and  the  date  thereof  on  the  victualling  bill,  and  deliver  the 
same  to  the  master  of  such  ship  as  the  clearance  thereof,  and  the  master 
of  such  ship  shall  answer  to  the  collector  or  comptroller  such  questions 
touching  her  departure  and  destination  as  shall  be  demanded  of  him." 
And  again,  (section  146,)  ''Any  officers  of  customs  may  go  on  board  any 
ship  after  clearance  outward  within  the  limits  of  any  port  in  the  United 
Kingdom,  or  within  four  leagues  of  the  coast  thereof,  and  may  demand 
the  ship's  clearance.''^  It  is  true,  there  is  no  provision  for  a  forfeiture 
of  the  ship,  and  perhaps  at  that  time  there  was  no  penalty  imposed 
upon  a  master  for  a  failure  to  comply  with  these  provisions,  but  when 
Her  Majesty's  Government  enacts  that "  before  any  ship  shall  depart"  from 
the  United  Kingdom  certain  things  shall  have  been  done,  there  will  be 
found  somewhere,  the  United  States  believe,  some  power  by  which  she 
can  be  detained  until  such  things  are  done. 

Subsequently,  in  the  case  of  the  Laird  iron-clads,  the  law  a«  it  stood 
when  the  Alabama  escaped,  was  used  and  made  effectual.  When  the 
Government  was  afterward  called  upon  in  the  House  of  Commons  to  an- 
swer for  the  seizure  of  those  vessels,  and  inquired  of  as  to  the  authority 
by  which  it  was  made,  an  elaborate  and  conclusive  reply  was  given  by 
the  Attorney-General  in  a  speech  from  which  extracts  have  already  been 
presented  for  the  consideration  of  the  Arbitrators.^ 

Now,  what  was  done  in  the  case  of  the  iron-clads?  Earl  Russell  re- 
quested the  secretary  of  the  treasury  to  "  move  the  Lords  Commission- 
ers of  the  Treasury  to  desire  that  those  vessels  maybe  prevented  from  leav- 
ing the  port  of  Liverpool  until  satisfactory  evidence  can  be  given  as  to  their 
destination ;  or,  at  all  events,  until  the  inquiries  which  are  now  being 
prosecuted  with  a  view  to  obtain  such  evidence  shall  have  been  brought 
to  a  conclusion."  * 

In  consequence  of  this  request,  one  of  Her  Majesty's  ships  of  war  was 

i  Am.  App.,  vol.  v.,  p.  693. 

^  Am.  App.  Counter  Case,  1158, 1165, 1166. 

'Ante,  pp.  78,88. 

♦  Brit.  App.,  vol.  ii,  p.  352.  On  the  26tli  October,  1863,  the  law-officers  of  the  Crown, 
on  beini;  inquired  of  as  *^  to  the  course  which,  under  the  circumstances,  *  *  should  be 
adopted"  by  Her  Majesty's  Government  in  respect  to  these  iron-clads,  replied,  "  We  are 
of  opinion  that  it  is  competent  to  them  to  direct  those  vessels  to  be  detained  in  any 
place  which  the  commissioners  of  Her  M^esty's  castoms  may  think  fit  to  order  under 
section  323  of  16  and  17  Vict.,  cap.  107,  (the  customs  law  consolidation  act,)  which  is 
incorporated  by  reference  into  the  foreiji^n-enlistmeut  act,  59  Geo.  Ill,  cap.  69,  sec.  7." 
Brit.  App.,  vol.  ii,  p.  419. 
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placed  on  the  watch,  and  the  vessels  did  not  leave  port.  Had  the  law 
been  executed  in  the  same  manner  with  respect  to  the  Alabama,  the 
present  Tribunal  would  never  have  been  called  upon  to  consider  the  sub- 
ject now  under  discussion.  When  the  builders  appeared  not  disposed 
to  reply  to  any  question  with  reference  to  her  destination  after  leaving 
port,  there  were  reasonable  grounds  for  supposing  that  the  destination 
was  an  illegal  one,  and  the  Lords  Commissioners  of  the  Treasury  could 
and  should  have  been  moved  to  prevent  her  leaving  until  satisfactory 
evidence  was  given  that  it  was  lawful. 

Much  stress  is  laid  in  the  Case  presented  by  Her  Majesty's  Govern- 
ment upon  the  fact,  that  while  the  attention  of  Mr.  Adams  and  the  Con- 
sul bad  long  been  given  to  the  vessel  and  she  was  launched  as  early  as 
the  15th  of  May,  no  representation  had  been  made  to  Earl  Kussell  in 
respect  to  her  until  the  23d  of  June,  and  this  is  considered  of  sufficient 
importance  to  be  made  the  subject  of  a  second  reference  in  the  Counter 
Case* 

The  23d  of  June,  the  Arbitrators  will  notice,  was  more  than  one  month 
before  she  sailed;  sufficient  time  certainly  to  have  enabled  the  Govern- 
ment to  detain  her,  if  it  had  been  so  inclined,  upon  information  after 
that  time  obtained.  But  it  will  also  be  remembered  that  the  vessel  had 
not  escaped  the  notice  of  the  customs  officers,^  and  they  took  no  action, 
although  it  was  but  a  few  weeks  before  that  the  Oreto  had  been  per- 
mitted to  escape,  and  was  then  known  to  have  arrived  at  Nassau,  a  port 
entirely  inconsistent  with  an  innocent  destination.  In  fact,  on  the 
morning  of  the  28th  of  July,  the  day  before  the  Alabama  sailed,  and 
before  she  was  moved  out  of  the  dock  into  the  river^  the  Journal  of 
Commerce,  one  of  the  public  prints  at  Liverpool,  contained  an  account 
of  the  proceedings  which  were  being  carried  on  against  the  Oreto  at 
Nassau.* 

It  was  not  ti7ne  for  action  which  the  officers  of  the  Government  re- 
quired, but  inclination. 

Again,  it  is  said  she  was  not  overtaken  by  the  Tuscarora,  which  had 
been  brought  to  Southampton  by  Mr.  Adams  for  the  very  purpose  of 
intercepting  her;  nor  by  any  other  of  the  vessels  of  war  of  the  United 
States  until  finally  destroyed  by  the  Kearsarge.  No  better  answer  to 
this  can  be  given  than  in  the  words  of  Sir  Thomas  Baring  in  the  House 
of  Commons,  on  the  13th  of  May,  1864,  when  he  said,  that  "even  with 
our  cruisers  afloat  it  would  not  be  easy  to  pick  up  an  Alabama  ;"^  or  in 
those  of  Mr.  Co'bden,  in  the  same  debate : 

Perhaps  nothing  is  more  difficult,  not  to  say  impoHsible,  than  to  find  a  ship  on  the 
ocean  after  she  has  once  got  out  of  sight.  Nelsou  himself  passed  many  months  trying 
to  lind  a  fleet  of  five  hundred  sail  going  from  France  to  Egypt.  You  may  find  a  vessel 
in  a  harbor  just  as  Nelson  found  the  French  fleet  at  the  Nile;  but  even  if  you  should 
find  an  American  cruiser  in  a  harbor,  by  your  own  rules  you  must  allow  her  to  escape, 
because  you  say  she  must  have  a  start  of  twenty-four  hours.  * 

The  latter  gentleman  on  another  occasion,  July  23d,  1863,  also  said  : 

Now,  when  still  the  great  bulk  of  our  commerce  is  carried  on  by  sailing-vessels,  two 
or  three  steamers,  built  especially  for  speed,  may  harass,  and,  in  fact,  may  render  val- 
QcIesSy  the  mercantile  marine  of  a  whole  nation.  I  have  heard  it  said,  "  O,  if  it  were 
our  case,  we  should  soon  catch  those  vessels.''  «  *  j  have  four  times  crossed  the 
Atlantic,  and  sailed  for  two  thousand  miles  without  seeing  a  strange  sail.  The  ocean 
is  a  very  wide  place.  You  cannot  follow  a  vessel  when  it  has  once  got  out  to  sea  with 
any  chance  of  catching  it.  You  hav£  no  stations  where  you  can  hear  of  it,  and  no  road 
which  you  can  follow  with  the  chance  of  catching  it.  * 


*  Brit.  Case,  p.  83. 

•  Am.  App.,  vol.  rii,  p.  76. 
'  Am.  App.,  vol.  V,  p.  579. 


*  Ibid.,  p.  593. 

*  Am.  App.,  vol.  V.  p.  690. 
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,E8pecially  does  this  difficalty  exist  if  the  laws  and  regalations  of 
neutrality  are  not  strictly  enforced.  In  January,  1863,  Commodore 
Wilkes,  of  the  United  States  Navy,  wrote  to  the  Secretary  of  the  Kavy 
of  his  Government : 

The  fact  of  the  Florida  having  but  a  few  days'  coal,  makes  me  anxions  to  hare  oar 
vesselB  off  the  Martinique,  which  is  the  only  island  they  can  hope  to  get  any  coal  or 
sapplies  at,  the  English  islands  being  cut  off  under  the  rules  of  Her  M%je8ty  for  some 
sixty  days  yet,  which  precludes  the  possibility,  unless  by  some  chicanery  or  fraud,  Xht 
hope  of  their  getting  coal  and  comfort  there ;  therefore  the  island  oi  Maminiqae  it 
seems  to  me  to  be  the  only  one  to  which  they  will  attempt  to  resort.^ 

The  Florida  did  get  coal  at  Barbados,  an  English  island,  and  the  plans 
of  Commodore  Wilkes  failed. 

The  Alabama  having  escaped,  the  British  steamship  Bahama  cleared 

Arm«mont  from  ou  thc  13th  of  Augusl.  from  Livcrpool  for  Nassau  with  her 
th*^  Baha.mi.  armamcnt,  shipped  by  Fawcett,  Preston  &  Co.^    The  Baha- 

ma also  had  on  board  Captain  Raphael  Semmes,  who  afterward  com- 
manded the  Alabama,  and  some  officers  and  seamen,  as  passengers.^ 
The  English  bark  Agrippina  also  cleared  from  London  in  August  for 
Demerara  with  a  cargo  of  coal  and  munitions  of  war/ 

At  Angra  Bay,  in  the  Azores,  which  "  had  been  used  and  abased  by 
corsairs  and  pirates  during  centuries,"^  on  the  22d  and  23d  of  August, 
this  armament,  coal,  ammunition,  and  stores,  and  these  officers  and  sea- 
men, were  transferred,  under  the  British  flag,  from  these  vessels  to  the 
Alabama.  On  the  24:th,  Captain  Semmes,  with  his  officers,  took  posses- 
sion of  the  Alabama  and  mustered  the  crew,  eighty-four  in  number  and 
mostly  British  subjects.**  The  English  ensign  was  hauled  down  and  the 
flag  of  the  insurgents  hoisted.''  Thus  armed,  manned,  and  equipped,  the 
Alabama  sailed  from  the  Azores  as  a  cruiser  of  the  insurgents. 

On  the  18th  of  November  she  arrived  at  Martinique,  and  anchored  in 
the  harbor  of  Fort  de  France.^  She  went  there  to  coal,  ar- 
rangements having  been  made  to  meet  the  bark  Agrippina, 
(the  same  that  had  taken  part  of  her  outfit  to  Augra,)  which  had  arrived 
about  one  week  previous  with  a  cargo  of  coal  from  an  English  port.^  On 
the  5th  of  September  Mr,  Adams  had  forwarded  to  Earl  Russell  a  let- 
ter from  the  consul  at  Liverpool,  stating  that  the  Agrippina  was  to 
carry  out  another  cargo  of  coal  to  the  Alabama.  On  the  2.1th  the  com- 
missioners of  customs  informed  the  lords  commissioners  of  the  treasury 
that  they  had  no  power  to  interfere.^® 

The  Agrippina  left  port  upon  the  order  of  Captain  Semmes  to  get 
under  way  forthwith  and  proceed  to  a  new  place  of  rendezvous,  as  "it 
would  not  do  for  him  to  think  of  coaling  in  Martinique  under  the  cir- 
cumstances.'' "  Martini<|ue  was  under  tbe  jurisdiction  of  the  French 
Government  and  not  under  that  of  Her  Majesty. 

On  the  evening  of  the  19th  the  Alabama  herself  left  port,  the  United 
States  steamer  San  Jacinto  having  appeared  in  the  offing.'^  On  the  af- 
ternoon of  the  20th  she  joined  the  Agrippina,  and  the  two  ran  together 


'Am.  App.,  vol.  vi,  p.  338. 

-  Brit.  Case,  pp.  100,  101,  104. 

'Ibid.,  p.  104. 

^  Ibid. 

^  Am.  App.,  Couiiter-Case,  p.  1013. 

^  Brit.  Case,  p.  105. 

^  Brit.  App^  vol.  i,  p.  214  ;  Brit.  Case,  p.  10.j. 

«  Brit.  Case,  p.  107. 

9  Brit.  App.,  vol.  i,  p.  257 ;  Am.  App.,  vol.  vi,  p.  401. 
'0  Brit.  App.,  vol.  i,  p.  213. 
"  Am.  App.,  vol.  vi,  p.  491. 
»^  British  Case,  p.  107. 
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to  their  concerted  anchorage  in  Blauqnilla,  '^  one  of  those  little  coral 
islands  that  s^irt  the  South  American  coast,  not  yet  fully  adapted  to 
the  habitation  of  man."^ 

They  remained  there  five  days,  the  Alabama  coaling  and  making 
other  necessary  preparations  for  sea,  when  the  coal-ship,  which  had 
still  another  supply  of  coal  on  board,  was  dispatched  to  another  rendez- 
vous, the  Areas,  little  islands  in  the  Gulf  of  Mexico,  off  the  coast  of 
Yucatan.^  This  new  rendezvous  was  reached  by  both  vessels  on  the 
23d  of  December.^  The  Alabama  remained  at  the  Areas  a  week,  coal- 
ing, repairing,  and  refitting.  At  the  end  of  that  time  the  Agrippina 
was  put  under  sailing  orders  for  Liverpool  to  report  to  Captain  Bullock 
for  another  cargo  of  coal,  to  be  delivered  at  Fernando  de  Noronha, 
another  rendezvous  agreed  upon.^ 

On  the  11th  of  January  Captain  Semmes  engaged  and  sunk  the  United 
States  gun-boat  Hatteras  twenty-five  miles  southeast  of  Gal-    D«n<troy.  the  Hmi. 
veston,  Texas,  one  of  the  ports  of  the  insurgents.     In  the  '**'*'• 
engagement  the  Alabama  received  "  six  large  shot-holes  at  the  water- 
line."^ 

On  the  evening  of  the  20th  she  arrived  at  Port  Poyal,  in  the  island  of 
Jamaica,  and  within  the  jurisdiction  of  Her  Majesty's  Gov- 

,       ,,    .  •  I  !_•  I'Ai  A  •  t%  1         At  Jamaica,  Jnnu- 

emment,  "  to  repair  damages  sustained  in  the  action,"  and  nry  m.  ma,  rrp,ini 

.11*  a        mi  f    ±.  I*  1^1  1  x>    xi  anii  lands  prisonent. 

to  land  prisoners.®  The  distance  from  the  place  ot  the  en- 
gagemcDt  to  Jamaica  was  about  fifteen  hundred  miles.  On  arriving 
Captain  Semmes  applied  to  the  naval  officer  in  command  at  the  station 
for  permission  to  land  his  prisoners,  repair  damages,  and  to  receive  coal 
and  supplies,  stating  it  was  absolutely  necessary  the  damages  "  should 
be  repaired  before  he  could  proceed  to  sea  with  safety."^  This  was  the 
first  British  port  the  vessel  had  visited  after  her  escape  from  Liverpool. 

In  this  connection  it  will  be  recollected  by  the  Arbitrators  that  on  the 
3l8t  of  Jul}^  after  her  escape,  Earl  Russell  suggested  to  the  Duke  of  New- 
castle "  the  propriety  of  a  copy  of  the  inclosed  report  (that  of  the  Jjaw-Offi- 
cers,  of  the  29th  of  July)  being  sent  to  the  Governor  of  the  Bahamas."^ 

On  the  16th  of  September,  after  the  receipt  at  London  of  information 
of  the  release  of  the  Oreto  at  Nassau,  the  Law-Officers  were  inquired  of 
whether  it  would  be  "  necessary  to  modify  the  instructions  sent  to  the 
Governor  of  the  Bahamas"  for  the  deteiition  of  the  Alabama,^  and  on  the 
25th  they  replied  that  they  were  of  "the  opinion  that  if  the  vessel  290 
should  put  into  Nassau,  she  ought  to  be  there  seized  and  proceeded 
against,  provided  that  there  be  nothing  in  the  condition  of  the  vessel 
when  at  Nassau  tending  to  rebut  the  inference  which  the  law-officers 
drew  from  the  facts  laid  before  them  with  respect  to  the  vessel  when 
she  lay  at  Birkenhead.'^  ^^ 

This  was  after  it  was  known  that  the  Alabama  had  been  armed  and 
equipped  and  had  started  on  her  cruise,  as  that  fact  was  communicated 
by  Mr.  Adams  to  Earl  Eussell  on  the  4th  of  September.^^ 

After  the  necessary  correspondence  between  the  naval  officer  at 
Jamaica  and  the  Lieutenant-Governor  of  the  island,  the  permission  to 
repair  asked  for  by  Captain  Semmes  on  his  arrival  was  granted.^^  This 
was  reported  to  the  Government  of  Her  Majesty,  and  on  the  14th  of 
February  Earl  Knssell  informed  the  Duke  of  Newcastle  that,  in^his 

*Am.  App.,  vol.  vi,  p.  491.  'Ibid.,  p.  264. 

^Ibid.  8Ibid.,p.  202. 

3  Ibid.  •^ibid-.p.  211. 

-•Am.  App.,  vol.  vi,  pp.  492,  493.  '^Ibid.,  p.  212. 

»  Brit.  App.,  vol.  i,  p.  204.  >i  Ibid.,  p.  209. 
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opinion,  the  proceedings  of  the  Governor  should  be  approved,  but  he 
trusted  '^  the  Alabama  has  been  warned  to  depart  as  soon  as  the  neces- 
sary ♦repairs  are  finished.'^  ^ 

When  the  Alabama  arrived  at  Jamaica,  although  she  had  on  board 
the  officers  and  men  of  the  Hatteras  as  prisoners,  four  officers  of  Her 
Majesty's  ship  Ghallenger,  lour  of  the  Cygnet,  and  one  of  the  Grey- 
hound, went  on  board  of  her  upon  visits  of  courtesy,*  and  the  band  played 
the  tune  called  Dixie^s  Land  as  a  compliment  to  her,  <^  because  it  is  the 
ordinary  usage  and  custom  among  the  navies  of  civilized  nations  to  play 
complimentary  tunes  to  each  other  on  such  occasions.^  ^  It  may  have 
been  done  bythe  junior  officers,  "entirelyfrom  thoughtlessness,"  and  that 
the  "  inconsiderate  young  man  who  ordered  Dixies  Land  to  be  played" 
was  "  severely  reprimanded ;"  yet  it  was  done,  and  the  most  cordial  re- 
lations were  at  once  established  between  the  officers  of  all  these  ships 
(the  English  squadron)  and  those  of  the  Alabama."^ 

"  The  fractures  made  by  six  large  shot  or  shell  near  the  water-line    ♦ 

♦  required  extensive  repairs,  which  could  not  be  completed  by  the 
unskillful  workmen  hired  here  before  late  in  the  afternoon  of  the  25th, 
and  the  Alabama  sailed  at  8.30  of  the  same  evening."  She  '^  was  treated 

*  *  exactly  as  I  [the  naval  commander  at  the  station]  shall  act 
toward  any  United  States  man-of-war  that  may  hereafter  call  here."^ 
Why  she  did  not  remain  longer  may  be  inferred  from  what  Gaptain 
Semmes  said  to  the  Vice- Admiral  on  his  arrival,  which  was,  ^^  If  I  re- 
main here  an  hour  more  than  can  be  avoided  I  shall  run  the  risk  of  find- 
ing a  squadron  of  my  enemies  outside,  for  no  doubt  they  will  be  in  pur- 
suit of  me  immediately."  * 

She  arrived  at  the  harbor  of  Eata  Island  near  the  island  of  Fernando 
w.nA  ^®  Noronha,"'^  in  the  jurisdiction  of  His  Majesty  the  Emperor 
AtRauMan  ^^  Bmzil,  ou  thc  4th  of  April,  expecting  there  to  meet  the 
Agrippina  with  coal.  That  vessel  did  not  arrive  and  Gaptain  Semmes 
supplied  himself  from  one  of  his  prizes  taken  on  the  day  before  he  en- 
tered the  port.® 

While  at  these  islands  waiting  for  his  coal,  Gaptain  Semmes  cruised 
in  the  neighborhood  and  captured  two  vessels  near  the  shore,  and,  as 
was  claim^,  within*  the  territorial  waters.  He  was  entertained  by  the 
governor  and  provided  with  horses  to  go  about  the  island.  The  Gov- 
ernor returned  his  official  visit  in  uniform.  Upon  this  becoming  known 
to  the  president  of  Pernambuco,  he  '^  dispatched  an  officer  in  the  Bra- 
zilian steam-vessel  Mamanguape  to  inquire  into  these  statements,  to  re- 
quire Gaptain  Semmes  to  leave  the  island  within  twenty-four  hours,  and 
to  supersede  the  Governor  if  what  had  been  asserted  should  prove  to  be 
true."® 

The  inquiry  was  made,  the  Governor  dismissed,  and  the  Alabama  or- 
dered to  leave  the  islands.^*^ 

This  action  of  the  President  of  the  Province  was  approved  by  the  Gov- 
ernment of  His  Majesty  the  Emperor.^^ 

On  the  11th  day  of  May,  the  Alabama  arrived  at  Bahia.    The  bark 

Castor  was  also  there  with  coal,  but  the  Government,  ^'  taking 

At  Bahia.  .^^  considcration  the  circumstances  of  suspecting  that  the 
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bark  had  gone  direct  to  that  port  by  preconcerted  agreement,  refused 
permission  decisively  to  the  commander  of  the  Alabama,  who  had  asked 
to  be  permitted  to  receive  the  coal  from  on  board  the  bark.''^ 

She  arrived  at  Bahia  after  the  proceedings  were  commenced  to  in- 
vestigate the  facts  imputed  to  her  at  Fernando  de  iN^oronha,  u  wduded  from 
but  l^fore  their  coDclusion.  Upon  their  conclusion  an  order  ^3lS;  ^'^toxSi 
was  made  that  "the  Alabama  shall  no  more  be  admitted  ^^^TotB^td. 
in  any  port  of  the  empire.  She  would  have  suffered  the  same  exclusion 
from  Bahia  if  she  had  not  presented  herself  at  that  port  even  before 
proof  of  her  culpability  could  be  obtained,  and  before  the  Imperial  Gov- 
ernment, surprised  by  such  audacity,  could  have  been  enabled  to  take 
measures  concerning  the  penalty  which  in  such  cases  ought  to  be  ap- 
plied.''^ 

On  the  29th  of  July  the  Alabama  appeared  in  Saldanha  Bay,  in  the 
Gape  Colony,  and  thus  came  once  more  within  the  jurisdic- 
tion of  Her  Majesty's  Grovernment.^  On  the  1st  of  August,  ^'  ^"^  ^**'"'' 
Captain  Semmes  availed  himself  of  "  an  opportunity  offered  by  the 
coasting  schooner  Atlas  to  communicate  with  the  Gape,"  and  informed 
the  Governor  that  he  had  arrived  in  the  bay  "  for  the  purpose  of  effecting 
some  necessary  repairs.'^  ^  On  the  4th  of  the  same  month  the  Consul  of 
the  United  States  also  informed jthe  Governor  of  the  presence  of  the  Ala- 
bama in  the  bay,  and  asked  that  she  "  should  be  at  once  seized  and  sent  to 
England,  from  whence  she  clandestinely  escaped."  *  The  Governor  caused 
a  reply  to  be  sent  on  the  next  day  to  the  effect  that  he  "  has  no  instruc- 
tions, neither  has  he  any  authority,  to  seize  or  detain  that  vessel."^ 

At  two  o'clock  in  the  afternoon  of  the  same  day  (the  5  th)  she  appeared  off 
Cape  Town,  and,  at  the  entrance  of  Table  Bay,  within  sight  of  the  town 
and  hundreds  of  persons,  captured  the  American  bark  Sea  Bride.^ 

This  was  made  known  to  the  Governor  at  once  by  the  United  States 
consul,  who  claimed  that  the  capture  was  '^clearly  within  British  waters."^ 
The  Governor  caused  inquiries  to  be  made  of  the  captain  of  the  Ala- 
bama and  also  of  the  port-captain  and  other  persons,  and  satisfied  him- 
self that  'Hhe  vessels  were  not  less  than  four  miles  distant  from  land."^ 
It  was  not  denied,  however,  that  this  was  in  full  sight  from  the  town.  In- 
deed, that  was  shown  to  be  the  case  b^  the  statements  of  all  who  were 
inquired  of  by  the  Governor.^® 

After  this  capture  on  the  5th,  the  Alabama  came  into  Table  Bay,  and 
Captain  Semmes  at  once  announced  to  the  Governor  that  he  had  come  in 
for  ^^  supplies  and  repairs,"  and  asked  leave  to  ^^  land  prisoners."  On 
being  inquired  of  by  the  Governor  as  to  the  ^^  nature  and  extent  of  sup- 
plies and  repairs  "  required,  he  replied :  ^'  I  shall  need  some  provisions 
for  my  crew  ?  ♦  »  »  and  as  for  repairs,  my  boilers  need  some 
iron  work  to  be  done,  and  my  bends  require  calking,  being  quite  open. 
I  propose  to  take  on  board  the  necessary  materials  here,  and  to  pro- 
ceed with  all  dispatch  to  Simon's  Bay  for  the  purpose  of  making  these 
repairs."  " 

The  vessel  remained  at  Table  Bay  three  days  and  then  went  to 
Simon's  Bay,  also  in  Her   Majesty's  dominions,  to  calk 
and  refit,  arriving  there  on  the  9th.    On  the  way  over  Gap-      ^'S'««»°»»«y 
tain  Semmes  chased  and  captured  another  American  vessel,  but,  '<  on 

» Brit.  App.,  vol.  i,  p.  293.  '  Ibid. 

«  Brit.  App.,  vol.  i,  p.  299.  « Ibid.,  p.  312. 

»  Brit.  Case,  p.  111.  « Ibid.,  p.  313. 

-•Brit.  App.,  vol.  i,  p.  308.  'oibid.,  pp.  318, 319. 

» Ibid.,  p.  301.  "Ibid., p.  314. 
•Ibid.  • 


100  ARGUMENT  OF  THE  UNITED  STATES. 

my  pointing  out  to  him,"  says  Rear- Admiral  Walker,  *'  that  he  had 
done  so  in  neutral  waters,  he  assured  me  that  it  was  quite  unintentional, 
and,  being  at  a  distance  from  the  land,  he  did  not  observe  that  he  had  got 
within  three  miles  of  an  imaginary  line  drawn  from  the  Cape  of  Good 
Hope  to  Cape  Hanglip,  but  on  discovering  it,  he  did  not  detain  the 
vessel.''    This  explanation  was  considered  sufficient.^ 

After  the  capture  of  the  Sea  Bride,  she  was  brought  within  a  mile 
and  a  half  of  the  shore.^  UpoB  the  representation  of  this  fact  by  the 
Consul  of  the  United  States  to  the  Governor,  he  immediately  replied  that 
he  did  not  feel  warranted  in  taking  steps  to  remove  the  prize  crew,^  upon 
the  ground,  as  he  afterward  said,  that  the  vessel  was  brought  in  through 
"  inadvertence.''  * 

After  his  arrival  at  Cape  Town  on  the  5th,  Captain  Semmes  "  men- 
tioned to  the  Governor  "  that  he  left  outside  one  of  his  prizes 
TheTu«^oo«L       previously  taken,  the  Tuscaloosa,  which  he  had  equipped 
and  fitted  as  a  tender,  and  had  ordered  to  meet  him  in  Simon's  Bay,  as 
she  also  stood  in  need  of  supplies."  * 

On  the  8th  this  vessel  arrived  at  Simon's  Bay.  She  was  **  a  bark  of 
five  hundred  tons,  with  two  small  rifled  twelve-pounder  guns  and  ten 
men,  and  was  captured  by  the  Alabama  on  the  21st  of  June  last,  oflf 
the  coast  of  Brazil,  cargo  of  wool  still  on  board."  ^  She  had  never  been 
condemned  by  a  prize  court,  but  had  been  commissioned  by  Captain 
Semmes  on  the  high  seas  as  a  tender  to  his  ship,  one  of  his  lieutenants 
having  been  placed  in  command.^  The  Attorney-General  of  the  Colony 
was  of  the  opinion  that  "  if  the  vessel  received  two  guns  from  the  Ala- 
bama, or  other  Confederate  vessel  of  war,  or  if  the  person  in  command 
of  her  has  a  commission  of  war,  or  if  she  be  commanded  by  an  officer 
of  the  Confederate  Navy,  in  any  of  these  cases  there  will  be  a  sufficient 
setting  forth  as  a  vessel  of  war  to  justify  her  being  held  to  be  a  ship  of 
war."    And  she  was  admitted  into  the  harbor  as  such.^ 

The  Tuscaloosa  remained  at  Simon's  Bay  until  the  morning  of  the 
14th,  and  the  Alabama  until  noon  of  the  15th.^  The  Tuscaloosa  went 
to  Saldanha  Bay,  where  she  found  the  Sea  Bride,  driven  there,  as  was 
saidj  by  stress  of  weather.  Both  vessels  remained  two  days,  then  pro- 
ceeded to  Angra  Pequena  on  the  west  coast  of  Africa,  where  they  were 
afterward  joined  by  the  Alabama.  On  leaving  the  bay  they  were  com- 
municated with  by  a  steamer.  The  Sea  Bride  and  her  cargo  were  sold 
at  Angra  Pequena  to  an  English  subject  who  resided  at  Cape  Town. 
The  Tuscaloosa  also  landed  there  her  cargo  of  wool.'° 

The  Tuscaloosa  and  Sea  Bride  were  ordered  to  Angra  Pequena  by 
Captain  Semmes.  "  The  object  of  sending  the  Tuscaloosa  there  was  to 
get  wool  taken  out  of  her  and  replaced  by  ballast.  *  *  »  Captain 
Semmes  had  previously  had  an  offer  for  the  Sea  Bride,  which  he  re- 
solved to  accept.  ♦  ♦  »  A  day  was  fixed  for  both  the  Tuscaloosa 
and  Sea  Bride  to  be  at  anchor  in  the  harbor  of  Angra  Pequena.  Upon 
that  day  Captain  Semmes  took  in  the  Alabama,  met  the  parties  who 
had  made  him  the  offer  for  the  Sea  Bride,  and  completed  the  sale  of 
her.  »  ♦  ♦  The  wool  was  taken  out  of  the  Tuscaloosa  and  landed, 
*     *    *     and  is  now  (September  19)  on  its  way  to  market."  ^^ 
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At  Simon's  Bar, 


The  account  of  the  transaction,  as  given  by  Captain  Semmes  himself, 
is  as  follows : 

The  Tuscaloosa  went  to  sea  at  daylight  oii  the  14th,  and  we  followed  her  in  the 
Alabama  the  next  day.  The  former  was  to  proceed  to  Saldanha  Bay,  and  thence  take 
the  Sea  Bride  with  her  to  one  of  the  uninhabited  harbors,  some  distance  to  the  north- 
ward, and  the  Alabama  was  to  follow  her  thither  after  a  cruise  of  a  few  days  off  the 
Cape.  At  length,  when  I  supposed  the  Tuscaloosa  and  the  Sea  Bride  had  reached  their 
destination,  I  filled  away  and  followed  them.  On  the  morning  of  the  !2dth  of  August 
we  sighted  the  land,  after  having  been  delayed  by  a  dense  fog  for  twenty-four  hours, 
and  in  the  course  of  the  afternoon  we  ran  into  the  bay  of  Angra  Pequena  and  anchored. 
This  was  our  point  of  rendezvous.  I  found  the  Tuscaloosa  and  the  Sea  Bride  both  at 
anchor.  I  had  at  laat  found  a  port  into  which  I  could  take  a  prize.  I  was  now,  in 
short,  among  the  Hottentots,  no  civilized  nation  claiming  jurisdiction  over  the  waters 
in  which  I  was  anchored.  When  at  Cape  Town  an  English  merchant  had  visited  me, 
and  made  overtures  for  the  purchase  of  the  Sea  Bride  and  her  cargo.  He  was  willing 
to  run  the  risk  of  non-condemnation  by  a  prize-court,  and  I  could  put  him  in  posses- 
sion of  the  prize,  he  said,  at  some  inlet  on  the  coast  of  Africa  without  the  jurisdiction 
of  any  civilized  power.  I  made  the  sale  to  him.  He  was  to  repair  to  the  given  ren- 
dezvous in  his  own  vessel,  and  I  found  him  h^re,  according  to  his  agreement,  with  the 
stipulated  price — about  one-third  the  value  of  the  ship  and  cargo — in  good  English 
sovereigns,  which,  upon  being  counted,  were  turned  over  to  the  paymaster  for  the 
military  chest.  The  purchaser  was  then  put  in  possession  of  the  prize.  I  had  made 
an  arrangement  with  other  parties  for  the  sale  of  the  wool  still  remaining  on  board  the 
Tuscaloosa.  This  wool  was  to  be  landed  at  Angra  Pequena  also,  the  purchaser  agree- 
ing to  ship  it  to  Europe,  and  credit  the  Confederate  States  with  two-thirds  of  the  pro- 
ceeds.^ 

On  the  16th  of  September  the  Alabama  again  arrived  at  Simon's  Bay.^ 
Upon  his  arrival  Captain  Semmes  immediately  waited  upon 
Kear- Admiral  Walker  and  "frankly  explained"  to  him,  as  the 
Admiral  reported  to  the  Secretary  of  the  Admiralty  on  the  17th,  his 
proceedings  at  Angra  Pequena.^  On  the  19th  a  full  account,  as  given 
by  Captain  Semmes  to  a  reporter  on  the  18th,  was  published  in  the  Cape 
Town  Argus.* 

Captain  Semmes  returned  to  the  port  at  Simon's  Bay  "  for  coal,  some 
provisions,  and  to  repair  her  condensing  apparatus."  ^  He  would  not 
have  come  back  there,  '*  but  his  condensing  apparatus  got  out  of 
order."  ^ 

The  Alabama  remained  in  port  until  3  p.  m.  of  the  24:th,  when,  having 
completed  her  repairs  and  taken  on  a  supply  of  coal,  she  sailed  for  the 
Indian  sea.s.  "  The  officers  of  the  station  were  as  courteous"  as  before, 
and  Captain  Semmes  renewed  his  "  very  pleasant  intercourse  with  the 
Admiral's  family."*^ 

On  the  22d  of  December  she  arrived  at  Singapore,  also  within  the  juris- 
diction of  Her  Majesty's  Government,  and  was  supplied  with 
coal  and  provisions.  While  there,  some  of  the  crew  hav- 
ing deserted,  Captain  Semmes  "  permitted  half  a  dozen  picked  fellows 
to  come  on  board,  to  bo  shipped  as  soon  as  we  should  get  out  into  the 
strait." « 

On  the  20th  of  March  the  Alabama  again  arrived  at  Simon's  Bay. 
Captain  Semmes  was  '*  permitted  to  receive  a  supply  of  At  simon's  B«y: 
coal,  and  complete  provisions,"  after  which  he  put  to  sea  on  «^"»'»*ndprov.«on«. 
the  25th.^  From  there  she  proceeded  to  Cherbourg  in  France,  at  which 
place  she  arrived  on  the  11th  of  June.  On  the  19th  she  left  that  port  to 
engage  the  United  States  steamer  Kearsarge,  and  was  sunk  j.  j„^^„y^b,ih« 
in  the  engagement,  many  of  her  officers  escaping  to  Great  kZvZT.^ junf>\9, 
Britain  in  an  English  yacht  which  came  out  from  Cherbourg  '*** 
to  witness  the  action.^^ 


At  Sing-^pore. 
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Thus  it  will  be  seen  that  in  a  cruise  of  aboat  two  years,  the  Alabama 
received  all  her  repairs,  previous  to  her  arrival  at  Cherbourg, 
Brijainur«iiK,n«ibie  (exccpt  such  as  couIq  bc  made  m  the  open  sea  or  at  anchor- 
ages found  in  uninhabited  islands,)  in  the  ports  of  Great 
Britain.  She  was  supplied  with  coal  from  Great  Britain  exclusively, 
except  once  when  it  was  taken  from  one  of  her  prizes  and  once  at  Bahia. 
This  last  would  not,  however,  have  been  allowed,  had  the  facts  in  rela- 
tion to  her  conduct  in  the  waters  of  His  Majesty  the  Emperor  of  Brazil 
been  known  at  the  time.  Having  made  "  Bata  Island  the  base  of  her 
operations,  for  to  that  place  she  carried  prizes,  and  from  thence  pro- 
ceeded to  make  others,  which  she  ordered  to  be  burnt,  after  having  kept 
them  there  some  days  at  the  anchorage  place  of  that  island,''  His  Maj- 
esty the  Emperor  of  Brazil  "  ordered  that  the  said  steamer  be  no  more 
received  in  any  port  of  the  Empire."  ^ 

The  **  toleration '^  of  such  abuses  was,  in  the  opinion  of  His  Majesty, 
"  equivalent  to  permitting  the  ports  of  the  Empire  to  serve  as  bases  for 
operations  for  the  belligerents."^  Therefore,  this  first  "  disrespect  to 
the  sovereignty"  of  that  Empire  was  followed,  as  soon  as  discovered,  by 
a  peremptory  order  of  banishment. 

The  United  States  ask  the  Arbitrators  to  contrast  this  conduct  with 
that  of  the  Government  of  Her  Majesty. 

This  vessel  was  built  and  specially  adapted  to  warlike  use  in  Great 
Britain,  and  in  violation  of  the  laws  of  that  sovereignty.  She  sailed 
from  a  port  in  that  sovereignty,  unarmed,  but  fitted  in  all  respects  to 
receive  her  armament;  she  escaped  after  her  detention  by  the  Govern- 
ment had  been  determined  upon ;  her  armament  was  constructed  in 
Great  Britain;  her  ammunition,  stores,  and  crew  were  all  provided 
there  5  these  were  shipped  by  the  insurgents  on  board  of  English  ves- 
sels in  English  ports,  transported  to  the  waters  of  another  Government, 
under  the  English  flag,  and  there  transferred.  After  her  cruise  com- 
menced, her  coal  was  supplied  from  Great  Britain  in  English  vessels 
dispatched  from  English  ports,  with  instructions  to  proceed  to  places  of 
rendezvous  arranged  by  "preconcerted  agreement"  through  agents  of 
the  insurgents,  having  their  places  of  business,  and  carrying  on  the 
operations  of  their  government,  upon  English  soil. 

She  sailed  a  distance  of  more  than  fifteen  hundred  miles  to  reach  an 
English  port  after  an  engagement  with  the  enemy  only  twenty-five  miles 
from  one  of  her  own  ports,  in  order  to  repair  damages  and  refit.  While 
cruising  along  the  coast,  going  from  one  port  to  another  in  British  juris- 
diction, within  cannon-shot  of  the  shore,  and  in  sight  of  the  town  in  - 
which  was  located  the  seat  of  the  colonial  government  of  Her  Majesty, 
she  captured  an  innocent  merchantman  and  "  inadvertently  "  brought 
it  within  the  territorial  jurisdiction  of  Her  Majesty.  While  again  coast- 
ing between  other  ports  of  Her  Majesty's  dominions  she  again  chased 
and  detained  another  merchantman,  but  upon  being  informed  by  one  of 
the  officers  of  Her  Majesty's  Navy  that  this  was  within  the  jurisdiction 
of  Her  Majesty  the  captain  again  put  in  a  plea  of  "  inadvertence"  and 
released  his  prize.    ' 

She  brought  an  uncondemned  prize  into  a  port  of  Her  Majesty  under 
pretense  of  a  commission  as  a  tender ;  her  officers  there  made  contracts 
for  the  sale  to  Her  Majesty's  subjects  of  the  prize  cargo  of  this  so-called 
tender,  and  of  the  prize  vessel  and  cargo  taken  within  sight  of  the  land ; 
and,  in  pursuance  of  an  arrangement  made  in  port,  proceeded  to  an 
unfrequented  island,  and  completed  the  sale  of  the  uncondemned  prizes 
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by  delivery  and  receipt  of  tbe  purchase-money;  and  afterward,  in  an 
English  port,  her  captain  '*  permitted '^  a  few  picked  fellows  to  come  on 
board  for  "  shipment  ^  outside  of  the  jurisdiction. 

All  these  facts,  save  perhaps  tbe  last,  were  made  known  to  Her  Maj- 
esty's Government  as  soon  as  they  occurred,  yet  no  '*  disrespect  to  the 
sovereignty''  of  Her  Majesty  was  discovered;  such  practices  were 
"  tolerated  f  the  vessel,  with  her  officers,  was  at  all  times  and  on  all 
occasions  admitted  without  hesitation  to  the  hospitalities  of  all  British 
X)ort8,  and  "  treated  exactly  as  any  United  States  man-of-war  would  have 
been.''  In  short,  she  was  permitted  at  all  times  to  do,  in  the  ports  of 
Great  Britain,  what,  in  the  opinion  of  His  Majesty  tbe  Emperor  of 
Brazil,  was  "equivalent"  to  their  use  as  the  bases  of  belligerent  opera- 
tions. During  all  this  time  no  instructions  were  ever  issued  from  the 
home  Government  which  could,  in  any  manner  whatever,  embarrass  the 
operations  of  a  vessel  whose  Government  had  so  persistently  abused  and 
insulted  the  power  and  sovereignty  of  Her  Majesty. 

As  to  the  vessel,  therefore,  the  United  States  believe  the  Arbitrators 
will  find  that  she  was  not  only  constructed  and  specially  adapted  to 
warlike  use  within  Her  Majesty's  jurisdiction,  and  that  due  diligence 
was  not  used  to  prevent  her  departure  therefrom,  but  that  after  her 
departure  she  was  permitted  to  use  the  ports  and  waters  of  Her  Majesty 
as  a  base  of  naval  operations  against  the  United  States. 

As  has  been  seen,  the  Tuscaloosa  was  commissioned  as  her  tender. 
Before  her  arrival  within  the  jurisdiction  of  Her  Majesty's  Government 
at  the  Cape  of  Good  Hope,  she  had  captured  and  released  upon  ransom- 
bond  one  vessel.  After  her  visit  and  supplies  there,  on  the  13th  of  Sep- 
tember, 1863,  she  captured  and  destroyed  one  more.  As  to  her,  Great 
Britain  permitted  her  ports  to  be  used  as  a  base  of  belligerent  operations. 
In  addition  to  this,  having  been  commissioned  by  the  Alabama,  her  acts 
are  to  Ije  treated  as  the  acts  of  her  principal. 
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This  vessel  was  built  at  Dumbarton,  on  the  Clyde,  a  few  miles  below 
Th.  Georgia  at  Glasgow,  bj  WllHam  Denny  and  Brothers.*  She  was 
<ii««iow  launched  on  the  10th  of  January,  1863,  and  was  then  called 

the  Virginia.  A  Miss  North,  daughter  of  Captain  North,  of  the  insur- 
gent States,  was  prominent  at  the  launch  and  gave  the  ship  her  name.^ 
AH  this  was  reported  by  the  consul  at  Glasgow  to  Mr.  Seward  on  the 
16th  of  January.^  On  the  9th  of  October,  1862,  Mr.  Adams  communi- 
cated to  Earl  Russell  a  copy  of  an  intercepted  letter  from  the  insurgent 
secretaiy  of  the  navy  to  Captain  North,  which  fully  explained  the  posi- 
tion that  gentleman  occupied  toward  the  insurgents.* 

On  the  12th  of  February  an  article  in  the  form  of  a  communication 

appeared  in  the  London  Daily  News  addressed  to  Lord  Pal- 

ronMnuTumJI.di!,i*  fficrstou,  thcu  at  the  head  of  Her  Majesty's  Government,  in 

po^Hoiihcc.cn«.a.  ^jjj^j^  ^|^^  attcutiou  of  his  lordship  was  particularly  called 

to  the  ^reat  activity  in  the  ship-building  yards  for  the  construction  of  a 
fleet  of  war-steamers  alleged  to  be  for  the  "  Emperor  of  China." 
Among  others,  mention  was  specially  made  of  the  two  "  iron-clads"  in 
the  yard  of  the  Messrs.  Laird,  and  also  of  a  steam  ram,  afterward  the 
Pampero,  (or  Canton,)  being  built  by  Thompson  Brothers,  at  Glasgow, 
where  they  were  subsequently,  when  they  were  approaching  completion, 
seized  and  detained  by  the  Government.  In  this  article  it  is  expressly 
stated  that,  "  the  term  'Chinese '  is  in  general  use  in  the  building-yards 
of  the  Clyde  and  the  Mersey,  to  designate  the  Confederates,  and  the 
'  Emperor  of  China'  has  no  other  significatiou,  in  this  connection,  than 
to  personify  Jefferson  Davis."  ^ 

The  Virginia  is  also  specially  mentioned  as  one  of  this  class  of  ves- 
sels, and  it  is  then  stated  that  "  the  Government,  indeed,  professes  a 
policy  of  non-interference;  but  such  a  profession  is  neutralized  by  the 
moral  support  which  the  noble  lord,  the  Secretary  of  Foreign  Affairs, 
lends  to  the  rebellion,  when,  in  his  place  Jn  Parliament,  he  expresses  the 
view  that  the  '  subjugation  of  the  South  b}'  the  North  would  be  a  great 
calamity.' "  On  the  17th  of  February,  another  article  appeared  as  a 
communication  in  the  same  paper,  addressed  in  the  same  form,  in  which 
this  language  is  used :  ''  It  is  simply  incredible  that  it  (the  Government) 
alone  is  not  cognizant  of  facts  notorious  in  commercial  circles,  and  the 
evidence  of  which  is  more  easily  accessible  to  its  agents  than  to  look- 
ers on."  ^ 

It  is  quite  true  that  these  were  aitonymous  communications  In  a  news- 
paper, but  the  newspaper  was  one  of  a  large  circulation  and  important 
political  influence  in  London,  and  the  articles  professed  to  state  facts. 
One  of  these  facts  was  that  many  vessels  were  being  built  in  Great 
Britain,  intended  for  vessels  of  war ;  and  another,  that  it  was  pretended 
they  were  for  the  Emperor  of  China. 

The  Oreto  and  the  Alabama  had,  before  that  time,  escaped  from  Eng- 


^  Brit.  App.,  vol.  i,  p.  423. 
'Am.  App.,  vol.  vi,  p.  503. 
Hhid. 


^  Brit.  App.,  vol.  i,  p.  216. 
^  Am.  App.,  vol.  vi,  p.  505. 
•^  Ibid.,  p.  501). 
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lisli  ports  under  pretense  of  being  intended  for  foreign  governments. 
They  were  then  under  the  flag  of  the  insurgents,  engaged  in  the  destruc- 
tion of  the  commerce  of  the  United  States. 

It  now  appears  that  Her  Majesty's  Government  had  ample  means 
within  its  own  control  of  determining  which  of  the  vessels  referred  to 
in  these  articles  was  and  which  was  not  intended  for  "the  Emperor  of 
China."  The  real  Chinese  Government  had  an  "agency"  at  "6  Little 
George  street,  Westminster,  London."  As  early  as  the  10th  of  Septem- 
ber, 1862,  Earl  Kussell  caused  a  letter  to  be  addressed  to  Mr.  Lay, 
"inspector- general  of  Chinese  customs,  then  on  leave  in  England,"'  in 
which  it  was  said: 

It  appears  to  Her  Majesty's  Governraent  that,  nnless  yon  are  already  provided  with  a 
written  authority  from  the  Chinese  Government  for  the  steps  which  you  are  taking  to 
provide  that  Government  with  naval  assistance,  you  should  procure  such  authority; 
and  I  am  accordingly  to  request  that  you  will  take  steps  for  obtaining  such  authority 
as  soon  as  possible,  although,  in  the  meanwhile,  Her  Majesty's  Government  are  pre- 
pared to  act  on  the  assurances  of  Mr.  Bruce,  and  not  interpose  any  delay  in  your  pro- 
ceedings.^ 

The  Mr.  Bruce  referred  to  in  this  letter,  the  United  States  infer  from 
the  correspondence  which  afterward  occurred,  to  have  been  Sir  Fred- 
erick Bruce,  who  was  at  that  time  the  representative  of  Her  Majesty's 
Government  at  Pekiu,  and  who  subsequently  succeeded  Lord  Lyons  at 
Washington. 

On  the  9th  of  October,  Mr.  Lay  addressed  a  letter  to  the  Foreign  Office 
from  the  '  'Chinese  government  agency,  G  Little  George  street,  West- 
minister," a  copy  of  which  is  as  follows : 

My  absence  from  England  has  prevented  my  receiving  before  yesterday  your  letter 
of  the  10th  Septeml)er.  With  reference  to  Earl  Russell's  desire  that  I  should  obtain  a 
written  authority  from  the  Chiuese  government  for  the  steps  I  am  taking  to  provide  it 
with  naval  assistance,  I  bave  the  honor  to  state  that  I  hold  such  written  authority, 
dated  the  15th  March,  \>^&2f  from  my  locum  ienens,  Mr.  Hart,  to  purchase  and  equip  a 
steam  fleet,  in  accordance  with  instructions  from  the  imperial  government.  I  have 
since  received  regular  remittaucos  from  the  foreign  customs  for  that  purpose,  by  direc- 
tion of  Prince  Kung.  I  may  add  for  his  lordship  s  information,  that  on  the2Hth  of  June 
last  I  received,  through  Mr.  Hart,  a  dispatch  from  the  Chinese  Foreign  Office  relative 
to  the  proposed  fleet.  Tliis  dispatch  prays  the  inspector-general  of  customs  in  earnest 
terms  to  use  the  utmost  dispatch  iu  procuring  the  vessels.  It  repeats  the  instructions 
issued  to  the  governors  of  various  provinces  as  to  the  amounts  to  be  contributed  by 
them  toward  the  cost  of  the  fleet ;  refers  to  the  Emperor's  anxiety  that  no  time  be 
lost ;  and  closes  with  a  second  earnest  appeal  to  the  inspector-geueial  for  these  reasons 
"  not  to  lose  a  day."  With  respect  to  the  flag  for  the  fleet,  I  nave  written  for  precise 
authorit}'.    As  soon  as  I  receive  it,  I  will  not  fail  to  apprise  Earl  Kussell  of  the  fact.* 

The  subseqnent  correspondence  preceding  the  17th  February,  1863, 
is  not  given  by  Her  Majesty's  Government  in  the  documents  and  evi- 
dence presented  for  the  consideration  of  the  arbitrators ;  but  it  is  stated 
in  the  British  Case,  on  page  47,  that  "  in  March,  1862,  the  Chinese  Gov- 
ernment gave  authority  to  Mr.  Lay,  inspector-general  of  Chinese  cus- 
toms, then  on  leave  in  England,  to  purchase  and  equip  a  steam  fleet  for 
the  Emperor's  service,  and  a  sum  of  money  was  placed  at  his  disposal 
for  the  purpose.  Mr.  Lay  accordingly  entered  into  an  agreement  with 
Captain  Sherard  Osborn,  an  oflicerin  Her  Majesty's  navy,  according  to 
which  the  latter  was  to  take  command-lu-chief  of  the  fleet,  receiving 
orders  from  the  Chinese  Government  through  Mr.  Lay.  Her  Majesty's 
Government,  by  orders  in  council,  gave  permission  to  enlist  officers  and 
men  for  this  service." 


'  Brit.  Case,  p.  47.  ^  Brit.  App.,  vol.  ii,  p.  681.  »  Ibid.,  p.  681. 
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The  United  States  cannot  state  with  certainty  that  such  was  the  fact, 
but  they  have  reason  to  believe  that  some  of  the  vessels  mentioned  in 
the  first  article  above  referred  to,  published  in  the  London  Daily  News, 
were,  in  fact,  being  built  under  the  above-mentioned  arrangement,  and 
were,  in  fact,  intended  for  the  **  Emperor  of  China.''  But  it  is  certain 
that  all  were  not  so  intended,  and  particularly  was  this  the  case  with 
the  Laird  iron-clads,  the  Pampero  (or  Canton)  and  the  Virginia,  (or 
Georgia.)  It  is  also  certain  that  the  steps  '^  taken  to  provide  the  Chi- 
nese Government  with  "  naval  assistance"  were  made  use  of  by  the 
insurgents  as  a  cover  to  their  transactions,  and  that  this  was  so  noto- 
rious in  commercial  circles  as  to  have  become  the  subject  of  newspaper 
comment. 

When  a  foreign  government  comes  to  the  ship-yards  of  Great  Britain 
to  replenish  or  strengthen  its  navy,  it  has,  or  should  have,  no  conceal- 
ments. If  at  peace,  it  is  lawfully  there,  and  Her  Majesty's  subjects 
may  and  do  invite' contracts  for  that  kind  of  work;  but  in  such  case, 
the  representative  of  the  government  should  do  as  was  done  during  the 
war  in  the  United  States  by  the  representative  of  the  Danish  govern- 
ment, who,  '*  wishing  to  spare  Her  Majesty's  Government  all  the  embar- 
rassment x)ossible,  came  forward  and  gave  the  fullest  information  that 
a  vessel  was  being  constructed  for  the  Danish  Government."* 

When,  therefore,  as  in  this  case,  vessels  suspected  to  be  for  warlike 
use  against  a  nation  with  which  Great  Britain  was  at  peace,  were  being 
constructed  in  the  ship-yards  of  the  subjects  of  Her  Majesty,  and  it  was 
said  that  they  were  lor  the  use  of  a  nation  which  could  lawfully  con- 
tract for  their  construction,  Her  Majesty's  Government  had  the  right, 
and  it  became  its  duty  at  once,  to  demand  the  *' fullest  information." 
Answers  from  a  nation  that  could  lawfully  contract  would  be  prompt 
and  direct.  There  would  be  no  necessity  for  concealment,  and  conse- 
quently none  would  be  attempted. 

If  Inspector-General  Lay,  or  Captain  Osbom,  had  been  requested  by 
Her  Majesty's  Government  to  name  the  vessels  actually  being  con- 
structed under  their  supervision  for  the  Emperor  of  China,  a  prompt 
and  truthful  answer  might  have  been  expected  and  would  doubtless 
have  been  given.  So  far  as  appears,  no  such  request  was  ever  made, 
and  the  insurgents  enjoyed  the  full  benefit  of  the  omission. 

It  is  quite  true,  that  neither  Mr.  Adams  nor  any  other  representative 
of  the  United  States,  at  any  time  brought  his  su^icions  as  to  the  Vir- 
ginia to  the  special  attention  of  Earl  Bussell,  or  any  other  officer  of  Her 
Majesty's  Government,  before  she  left  the  Clyde.  The  Consul  at  Glas- 
gow had  strong  suspicions  as  to  her  character  and  destination,  but  he 
had  not  and  could  not,  with  his  means  of  information,  produce  '^  such 
evidence  of  the  fact  as  would  support  an  indictment  for  the  misde- 
meanor ; "  and  nothing  short  of  that,  Mr.  Adams  had  been  informed  in 
July  previous,  in  the  case  of  the  Alabama,  would,  in  the  opinion  of  the 
solicitor  of  customs  at  London,  furnish  <<  justifiable  grounds  of  seizure."'^ 

The  building  of  vessels  for  the  insurgents  upon  the  Clyde  had  but 
just  commenc^.  The  consul  at  Glasgow  had  not  then  perfected  his 
arrangements  for  procuring  information,  as  had  been  done  at  Liverpool, 
where  the  operations  of  the  insurgents  oegan,  and  had  been  continued 
with  so  much  activity.  Consequently  the  United  States  could  not  then 
comply  with  the  rules  that  had  been  already  prescribed,  and  so  strenu- 
ously insisted  upon,  in  previous  cases,  for  the  guidance  of  the  officers  of 

'  Mr.  Layard  in  the  House  of  Commous,  March  7, 1864,  Am.  A  pp.,  vol.  iv,  p.  499. 
«  CFDowd'e  Opinion,  Brit.  Case,  p.  90. 
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Her  Majesty's  Government  in  such  matters.  Such,  however,  was  not  the 
case  with  Her  Majesty's  Government  itself.  It  had  in  full  operation  all 
the  machinery  by  which  for  years  it  had  been  accustomed  to  carry  on 
its  police  and  revenue  departments.  It  needed  only  to  put  this  ma- 
chinery into  operation,  and  suspicions  could  be  raised  to  the  dignity 
and  importance  of  evidence,  or  set  aside  as  unfounded. 

This  was  never  done.  "  Pacts  notorious,"  "  the  evidence  of  which  was 
more  easily  accessible  to  the  agents  of  the  Government  than  to  lookers 
on,''  were  passed  by  without  the  notice  of  the  government,  and  this 
vessel  was  permitted  to  escape. 

But  it  is  said  that,  "  when  surveyed  by  the  measuring  surveyor,  she 
presented  nothing  calculated  to  excite  suspicion;  that  she  had  the  ap- 
pearance of  being  intended  for  commercial  purposes,  her  framework  and 
plating  being  such  as  are  ordinary  in  trading- vessels  of  her  class."^ 

The  surveyor's  certificate  bears  date  February  4.  He  commenced  his 
survey  on  the  17th  of  January,  seven  days  after  her  launch,  and  he 
visited  her  on  two  separate  occasions  afterwards  for  the  purpose  of  com- 
pleting his  survey.^  These  visits  must,  therefore,  have  all  been  made 
previous  to  the  date  of  his  certificate,  (February  4.)  She  R^,ir,.de«r.oce, 
was  not  registered  until  the  20th  of  March,  nor  cleared  un-  •"J**"*^"^- 
til  the  1st  of  April,  and  did  not  sail  until  the  2d.  The  evidence  pre- 
sented is,  therefore,  only  of  her  appearance  on  the  4th  of  February.  Her 
Majesty's  government  does  not  appear  to  have  caused  any  examination 
to  be  made  after  that  time;  or  if  it  did,  it  has  not  seen  fit  to  furnish 
the  arbitrators  with  the  result. 

It  is  true  that  after  she  had  sailed  and  it  was  known  she  had  already 
been  converted  into  a  cruiser,  the  collector  of  the  port  did  say,  in  a 
report  to  the  commissioners  of  customs  then  called  for,  that  the  '^officer 
who  performs  the  tide  surveyor's  duty  afloat,  aCnd  who  visited  her  on 
the  evening  of  the  1st  instant,  to  see  that  the  stores  were  correct,  in- 
forms me  he  saw  nothing  on  board  which  could  lead  him  to  suspect 
that  she  was  intended  for  war  purposes."  He  also  said  that  he,  himself, 
could  ^'testify  that  she  was  not  heavily  sparred;  indeed,  she  could  not 
spread  more  canvas  than  an  ordinary  merchant  steamer."^ 

But  this  can  hardly  be  looked  upon  as  having  the  efiect  of  an  exami- 
nation actually  made. 

On  the  14th  of  February,  eight  days  after  the  certificate  of  the  sur- 
veyor, the  first  article  above  referred  to  appeared  in  the  Daily  News. 
Three  days  after,  on  the  17th,  the  next  appeared.  The  vessel  remained 
in  port  for  nearly  two  months  after  these  suspicions  assumed  shape  and 
became  "  notorious  in  commercial  circles." 

That  she  was  specially  adapted  to  warlike  use  when  she  left  port,  is 
proven  by  the  fact  that,  as  soon  as  the  armament  was  transferred  to 
her,  off  the  coast  of  France  on  the  9th,  she  set  forth  as  a  vessel  of  war, 
complete  and  ready  for  active  service.  She  needed,  when  she  left 
Greenock,  nothing  but  arms  and  ammunition.  Those  were  soon  obtained 
out  of  Her  Majesty's  dominions,  and  without  entering  any  port  she  com- 
menced her  work  of  destruction. 

She  was  registered  on  the  20th  of  March,  in  the  name  of  one  "  Thomas 
Bold,  a  merchant  residing  at  Liverpool,"  *  as  the  owner.  He  was  a  rel- 
ative of  Lieutenant  Maury,  her  commander.'  On  the  27th  she  com- 
menced shipping  her  crew  at  a  shipping  office  and  before  a  shipping 

»  Brit.  Case,  p.  122.  <  Ibid.,  p.  123. 

2  Ibid.  *  Dudley  to  Seward,  Am.  App.,  vol. 

3  Ibid.  vi,  p.  519. 
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master  iu  Liverpool  for  a  voyage  "  from  Greenock  to  Singapore  and 
Hong-Kong,  (with  liberty  to  call  at  any  port  or  ports  on  the  way,  if  re- 
quired,) and  after  arrival  there  to  be  employed  in  trading  to  and  from 
ports  in  the  China  and  Indian  seas,  the  voyage  to  be  completed  within 
two  years  by  arrival  at  a  final  port  of  discharge  in  the  United  King- 
dom." 1  Her  crew  left  Liverpool  for  Glasgow  on  the  30th  March,*  and 
they  went  on  board  the  vessel  whilst  lying  in  the  Clyde,  off  the  port  of 
Greenock.  ^  On  the  1st  April  she  cleared  from  Greenock  iu  ballast  for 
Hong-Kong.* 

It  is  said  in  the  British  Case,  page  123,  that  ^*  the  men  believed  that 
this  was  the  real  destination  of  the  ship."  ^he  United  States  will  reply 
in  the  language  of  one  of  the  distinguished  gentlemen  who  now  compose 
this  honorable  Tribunal,  the  Lord  Chief  Justice  of  England,  on  the  trial, 
in  1^64,  of  the  parties  indicted  for  procuring  the  enlistment  of  the  men, 
and  say,  "  No  doubt  it  was  possible  they  might  have  been  under  the 
delusion  that  the  ship  was  engaged  for  a  voyage  to  China;"  ^  but  they 
think  that,  after  a  consideration  of  the  affidavits  and  correspondence, 
found  in  vol.  i,  pages  412  to  415,  430  to  439,  and  443  of  the  Brit.  App., 
the  Arbitrators  will  conclude  that  such  a  delusion  was  hardly  probable. 
One  witness,  Thomas  Matthews,  said  in  his  affidavit,  "  I  understood  that 
the  vessel  was  not  going  to  China,  although  she  would  be  entered  out 
for  that  place;''  ^  and  it  is  hardly  possible  to  believe  that  many  of  the 
crew  did  not,  when  they  shipped,  have  the  same  understanding. 

The  steamer  Alar  cleared  from  the  port  of  Newhaven  on  the  4th  of 

^^^^^  April,  for  Alderney  and    St.  Malo,  under  circumstances 

which  attracted  the  attention  and  excited  the  suspicions  of 

the  collector  there.    The  same  night,  after  her  clearance,  about  thirty 

men,  twenty  of  whom  appeared  to  have  been  British  sailors,  and  ten 

mechanics,  arrived  by  train.    Her  agent  admitted  she  had  munitions  of 

Armament  of  the  ^^^  ou  board.'     Shc  took  to  thc  Japan  her  armament  and 

c-^orgta,  equipment,  which  were  transferred  to  her  off  the  coast  of 

France,  near  to  Brest.    This  transfer  was  completed  on  the  evening  of 

the  9th,    On  the  6th  the  collector  at  Newhaven  addressed  a  letter  to 

the  commissioners  of  customs  advising  them  of  the  circumstances  of 

suspicion  attending  the  clearance  of  the  Alar,  and  adding,  '*  leaving  no 

doubt  on  my  mind  nor  on  the  minds  of  any  here,  that  the  thirty  men 

and  munitions  of  war  are  destined  for  transfer  at  sea  to  some  second 

Alabama."® 

On  the  8th,  Mr.  Adams,  in  behalf  of  the  United  States,  addressed  a 
note  to  Earl  Kussell  calling  his  attention  to  the  Virginia 
xZlm^iuTlo  Tad  [Japan]  and  the  circumstances  of  her  escape,  as  well  as  to  the 
fact  that  the  Alar,  loaded  with  guns,  shells,  shot,  powder, 
&c.,  intended  for  her  equipment,  was  then  on  the  way  to  her.  This  note 
was  received  at  th^i  foreign  office  at  12.45  p.  m.  of  the  day  of  its  date.* 
At  that  time  it  was  supposed  by  Mr.  Adams  that  the  vessels  would  proceed 
to,  and  meet  at,  the  island  of  Alderney.  Instructions  were  immediately 
sent,  on  the  request  of  Earl  Russell,  to  the  officers  of  the  Government  at 
that  station  to  take  such  steps  in  the  matter  as  they  might  be  advised 
to  do  by  their  legal  advisers.^°  No  instructions  were  sent  to  the  naval 
officers  at  Plymouth  or  Portsmoutli.    No  cruisers  were  sent  out. 

*  Brit.  App.,  vol.  i,  p.  426.  '*  Brit.  App.,  vol.  i,  p.  443. 

^Dudley  to  Seward,  Am.  App.,  vol.  vi,  p.  509.  * 

^  Brit.  Case,  p.  123.  "  Report  of  collector,  Brit.  Case,  p.  123. 

-»  Brit.  App.,  vol.  i,  p.  407.  «  Brit.  Case,  p.  123. 

'^Ara.  App.,  vol.  iv,  .567.  ^  Brit.  App.,  vol.  i,  p.  399. 

'"ArbuthDot  to  Hammond,  ibid.,  p.  401. 
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The  Alar  was  of  only  eighty-five  tons  burden.  ^  Of  course  she  could 
not  be  expected  to  take  her  cargo  a  great  distance.  The  place  from 
which  she  cleared  was  given  by  Mr.  Adams  in  his  letter  to  Earl  Eussell. 
The  letter  from  the  collector  of  customs  to  the  commissioners  of  customs 
reached  that  department  of  the  Government  in  London  on  the  7th,  and 
was  at  once  transmitted  to  the  lords  commissioners  of  the  treasury.  ^ 
When  the  letter  of  the  collector  reached  the  treasury,  the  Alar  was 
"  lying  to,"  not  having  yet  reached  the  Japan.  When  Mr.  Adams's 
letter  reached  the  Foreign  Office,  the  two  vessels  had  but  just  joined  each 
other  and  the  transfer  of  armament  had  not  been  commenced.^ 

The  Government,  however,  acted  only  on  the  suggestion  of  Mr.  Adams 
that  the  vessels  were  to  meet  at  the  island  of  Alderney.  It 
originated  no  plans  of  its  own.  It  did  not  institute  any  m-  ornerM.jeety  ^g«^- 
quiries  for  itself;  it  did  not  even  pay  any  attention  to  the  ^"""'""' 
suspicions  of  its  own  officers.  The  consequence  was  that  the  vessel 
escaped ;  and  thus  Great  Britain  furnished  the  insurgents  with  another 
completed,  equipped,  and  manned  vessel  of  war  ready  to  prey  upon  the 
commerce  of  the  United  States.  The  Navy  of  the  insurgents  by  this  ad- 
dition was  increased  to  three  effective  and  powerful  vessels,  only  one  of 
which  had  ever  entered  their  ports,  but  all  of  which  had  proceeded  from 
the  ports  of  Great  Britain,  with  no  attempt  on  the  part  of  Her  Majesty's 
Government  to  prevent  their  departure.  All  these  vessels,  too,  were 
freely  admitted  into  the  ports  of  Great  Britain  as  vessels  of  war  set  on 
foot  legitimately,  and  without  any  insult  to  the  sovereignty  of  Her 
Majesty. 

All  the  facts  in  relation  to  the  escape  of  the  Japan  (afterwards  the 
Georgia)  were  made  known  to  Earl  Eussell  by  Mr,  Adams  on  the  16th 
of  April,  through  affidavits  of  two  men  who  had  left  her  at  Brest.* 

After  her  armament  she  first  made  the  port  of  Bahia,  on  or  about  the 
11th  of  May,  where  she  went  to  "  meet  her  coal-ship,"  the 
Castor,  which  had  been  ordered  there  from  England;*  but, 
after  taking  in  a  part  of  her  supply,  she  was,  "  stopped  by  the  au- . 
thorities,"  and  compelled  to  get  the  remainder  from  the  shore.®    This  the 
United  States  suppose  was  for  the  same  reason  which  was  assigned  by 
the  Brazilian  Government  at  the  same  time  for  refusing  to  permit  the 
Alabama  to  coal  frofii  the  same  vessel,  to  wit,  "the  circumstance  of 
suspecting  that  the  bark  had  gone  direct  to  that  port  by  preconcerted 
agreement."    His  Majesty  the  Emperor  of  Brazil  had  determined  that 
his  ports  should  not  be  made  a  place  of  rendezvous  by  belligerents  from 
which  to  carry  on  their  hostile  operations.      Banishment,  as  has  been 
seen,  was  his  penalty  for  a  violation  of  his  neutrality. 

Leaving  Bahia  the  Georgia  next  stopped  at  a  desolate  island  called 
Trinadi,  where  it  had  been  arranged  to  meet  the  English  AtTrin«dL 

bark  Castor,  for  coal.      She  remained  there  about  a  week 
waiting  for  her  tender,  but,  it  not  arriving,  she  sailed  and  captured  a 
vessel  which  she  had  sighted  from  port.      The  prize  was  a  vessel 
laden  with  coal,  from  which  a  supply  was  taken,  and  the  Georgia  pro- 
ceeded on  her  cruise."'    Her  next  poi-t  was  Simon's  Bay,  in 
Cape  Colony,  in  Her  Majesty's  dominions,  where  she  arrived 

^  Brit.  App.,  vol.  i,  p.  40H. 

^  Gardner  to  Hamilton,  Brit.  App.,  vol.  i,  p.  405. 

^  Statement  of  the  master  of  the  Alar,  Brit.  Case,  p.  125. 

*  Brit.  App.,  vol.  i,  p.  412. 

*  Cruise  of  Alabama,  Am.  App.,  vol.  vi,  p.  493. 
^Affidavits,  Am.  App.,  vol.  vi,  pp.  522,  524,  527,  &c. 
'Am.  App.,  vol.  vi,  pp.  523,  525,  and  528. 
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on  the  16th  of  Aagnst,  req airing  ^< coals,  provisions,  and  calking."^ 
She  remained  there  about  two  weeks,  receiving  all  she  needed  without 
objection  on  the  part  of  the  authorities,^  and  then  started  north.    She 

coaled  at  Teneriffe  about  the  10th  of  October,  and  arrived 
At  cherbourt.  ^^  Ohcrbourg,  in  France,  on  the  28th  of  the  same  month,^ 
There  she  was  admitted  into  the  Government  docks,  but  ^^  her  repairs 
were  inconsiderable."  ^  She  left  the  roads  and  sailed  from  Cherbourg 
on  the  16th  of  February,  1864.  In  the  mean  time  she  was  in  constant 
communication  with  Great  Britain.  Becruitment  of  men  for  her  account 
was  going  forward  in  Liverpool.' 
During  her  cruise  after  leaving  Cherbourg  no  prizes  were  made,  and 

on  the  2d  of  May  she  found  her  way  back  to  Liverpool.    She 
At  LiTerpooL        ^^^  ^^^  heeu  Sk  succcssf ul  cruiser.    Her  commercial  value  in 

money  was  worth  more  to  the  insurgents  tban  her  powers  as  a  vessel  of 
war,  and,  on  her  arrival,  she  was  dismantled  and  offered  for  sale.  Great 
Britain  made  no  objection  to  the  use  of  her  ports  for  such  a  purpose. 
Her  Majesty's  Government  contented  itself  with  a  simple  notice  to  the 
purchaser  that  he  must  purchase  at  his  own  risk.  This  notice  may  have 
reduced  the  amount  of  the  proceeds  of  the  sale,  but  it  kept  open  the 
ports  of  Great  Britain  to  the  insurgents  as  a  base  for  their  naval  opera- 
tions. They  had  no  ports  of  their  own.  The  right  of  a  belligerent  to 
make  use  of  the  ports  of  a  neutral  for  the  sale  of  its  ships  of  war  was, 
to  say  the  least,  doubtful.  Great  Britain  had  been  accustomed  to  re- 
solve all  doubts  in  favor  of  the  insurgents.  This  new  experiment  was 
therefore  tried ;  a  sale  was  effected,  and  the  proceeds  went 
*"**'  into  the  treasury  of  the  insurgents. 

1  Brit.  App.,  vol.  i,  p.  307.  ^  Brit.  App.,  vol.  i,  p.  441. 

"Am.  App.|  vol.  vi,  p.  b2^,  *  Ibid. 

^Affidavit  of  Shaniey,  Brit  App.,  vol.  i,  p.  448;  affidavit  of  MatthewS;  ibid.,  p.  443 ; 
Qoeea  V8,  Campbell,  Am.  App.,  vol.  iv^  p.  ()l3. 
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Open  hostilities  were  commenced  by  the  insurgents  against  the  Gov- 
ernment of  the  United  States  on  the  12th  of  April,  1861,  by  oener-i  rer,ew  of 
an  attack  on  Fort  Samter,  in  the  harbor  of  Charleston  and  S^iTd^'Ji'duV- 
State  of  South  Carolina,  Previous  to  that  time,  W.  L.  Yan-  ■"""• 
cey,  P.  A.  Eost,  and  A.  Dudley  Mann  had  been  appointed  by  the  insur- 
gent president  "a  commission^  to  the  Government  of  Her  Britannic 
Majesty.  They  proceeded  to  London,  and  on  the  Saturday  previous  to 
the  11th  day  of  May  (being  the  4th)  were  admitted  by  Earl  Bussell  to  an 
informal  interview.^ 

On  the  30th  of  April,  Fraser,  Trenholm  &  Co.,  a  branch  at  Liverpool 
of  the  commercial  house  of  John  Fraser  &  Co.,  at  Charleston,  became 
the  ^'financial  agents  and  depositaries"  of  the  insurgent  Government, 
through  whom  "  contracts  required  abroad"'  were  to  be  carried  out.* 

On  the  10th  of  May  the  insurgent  congress  authorized  the  president 
"  to  cause  to  be  purchased,  if  possible,  otherwise  to  be  constructed,  with 
the  least  possible  delay,  in  France  or  England,  one  or  two  war-steamers 
of  t  he  most  modem  and  improved  description,  with  a  powerful  armament 
and  fully  equipped  for  service."  ^  On  the  same  day  another  act  was 
passed  making  an  appropriation  ^^  to  enable  the  Navy  Department  to 
send  an  agent  abroad  to  purchase  six  steam  propellers,  in  addition  to 
those  before  authorized.''*  Of  the  sums  appropriated  by  these  acts  and 
others  which  had  preceded  them,  '<  six  hundred  thousand  dollars"  were 
placed  at  once  in  England  and  agents  dispatched  abroad  to  purchase 
gun-boats.* 

On  the  1st  of  July  the  insurgent  secretary  of  war,  in  a  letter  of  in- 
struction to  a  Mr.  Charles  Green,  who  had  been  appointed  to  go  to  Lon- 
don and  act  with  Captain  Huse  and  Major  Anderson  in  the  purchase  of 
arm9,  &c.,  desired  him  to  give  or  cause  to  be  given  special  attention  to 
the  shipments.  It  is  then  said,  ^'  in  this  contiection  it  is  proper  to 
remark  that  Captain  North,  of  the  Confederate  States  Navy,  is  now  in 
Europe  to  purchase  vessels  for  this  Government,  and  it  is  probable  that, 
being  a  British  subject,  you  might  secure  the  suipments  under  British 
colors."  ® 

About  the  same  time  James  D.  Bullock  was  appointed  '<  head  agent 
of  the  confederate  navy  in  England."^  He  immediately  went  to  England 
and  established  his  ^^  headquarters  "  at  Liverpool,  in  one  of  the  rooms 
of  the  office  of  Frazer,  Trenholm  &  Co.,  the  '^  financial  agents  and  de- 
positaries."* 

As  early  as  the  4th  of  July  the  Consul  of  the  United  States  at  that 
port  (Liverpool)  informed  the  head  constable  of  the  city  and  the  col- 
lector of  customs  of  the  port  that  he  had  reason  to  believe  Bullock  had 
^'  come  to  England  for  the  purpose  of  procuring  vessels  to  be  fitted  as 

*  Raasell  to  Lyons,  Am.  App.,  vol.  i,  p.  37.  ^  Ibid.,  p.  31. 

*  Am.  App.,  vol.  vi,  pp.  29  and  182.  « Ibid.,  p.  30. 

'  Am.  App.,  vol.  vi,  p.  29.  ^  Testimony  of  Prioleau,  Am.  App.,  vol.  vi,  p.  186. 

*  Ibid.,  p.  30.  8  Ibid. 
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privateers  to  cruise  a^jainstthe  commerce  of  the  United  States,  and  tbat 
he  will  make  Liverpool  the  scene  of  his  operations."^ 

On  the  14th  of  August,  the  above-named  commissioners,  having  on 
"two  different  occasions"  before  "verbally  and  unofficially  informed '^ 
Earl  Eussell  of  their  appointment,  took  occasion  to  address  to  him  a 
formal  communication  in  writing,  and  in  that  communication,  among 
other  things,  said  "  this  Government  [that  of  the  insurgents]  commenced 
its  career  entirely  without  a  navy.  •  •  The  people  of  the  Confederate 
States  are  an  agricultural,  not  a  manufacturing  or  a  commercial,  people. 
They  own  but  few  ships.  ♦  •  But  it  is  far  otherwise  with  the  people  of 
the  present  United  States.  ♦  *  They  do  a  large  part  of  the  carrying 
trade  of  the  world.  Their  ships  and  commerce  afford  them  the  sinews 
of  war,  and  keep  their  industry  adoat.  To  cripi)le  this  industry  and 
commerce,  to  destroy  their  ships  or  cause  them  to  be  dismantled  and 
tied  up  to  their  rotting  wharves,  are  legitimate  objects  and  means  of 
warfare.'^-* 

On  the  next  day  (the  15th)  Mr.  Adams  addressed  Earl  Eussell  as 
follows : 

From  information  furnished  from  sources  which  appear  to  me  entitled  to  credit,  I 
feel  it  my  duty  to  apprise  Her  Majesty's  Government  that  a  violation  of  the  act  prohib- 
iting the  fitting  out  of  vessels  for  warlike  purposes  is  on  the  point  of  being  committed 
in  one  of  the  ports  of  Great  Britain,  whereby  an  armed  steamer  is  believed  to  be  about 
to  be  dispatched  with  the  view  of  making  war  against  the  people  of  the  United  States. 
It  is  stated  to  me  that  a  new  screw-steamer,  called  the  Bermuda,  ostensibly  owned  by 
the  commercial  house  of  Frazer,  Trenholm  &  Levy,  of  Liverpool,  well  known  to  con- 
sist in  part  of  Americans  in  sympathy  with  the  insurgents  in  the  United  States,  is  now 
lying  at  West  Hartlepool,  ready  for  sea.  She  is  stated  to  carry  English  colors,  but  to 
be  commanded  by  a  Frenchman.^ 

To  this  Earl  Russell  replied  on  the  22d  of  the  same  month  that  he 
had  been  advised  by  the  Law-Officers  of  the  Crown  "  there  is  not  suffi- 
cient evidence  to  warrant  any  interference  with  the  clearance  or  the  sail- 
ing of  the  vessel."* 

This  vessel  turned  out  to  be  only  a  "  transport,"  and  not  an  "  armed 
vessel  of  war;"  and  the  United  States  admit  that  the  evidence,  then 
in  the  possession  of  the  two  Governments,  might  not  have  been 
sufficient  to  justify  her  condemnation  by  the  courts  upon  the  proper 
proceedings  instituted  for  such  purpose ;  but  they  insist  that  the  com- 
plaint of  Mr.  Adams,  following  so  closely  as  it  did  upon  the  remarkable 
communication  of  the  insurgents  already  quoted,  was  worthy  of  being 
kept  in  the  remembrance  of  Her  Majesty's  Secretary  of  Foreign  Affairs. 
As  has  been  seen,  Bullock  contracted  in  Liverpool,  shortly  after  his 
arrival,  for  the  construction  of  the  Florida;  not  long  after  a  contract 
was  made  for  the  Alabama;  and  later  still,  others  for  the  Alexandra 
and  the  Laird  ironclads  at  Liverpool,  and  for  the  Georgia  and  Pampero, 
(or.  Canton,)  at  Glasgow.  A  purchase  was  also  made  of  one  of  Her 
Majesty's  cast-off  gunboats,  the  Victor,  afterward  known  as  the  Kap- 
pahannock.'^  The  Florida,  Alabama,  and  Georgia  (the  first  two  after 
having  been  made  the  subject  of  special  complaint  by  the  United 
States  to  Her  Majesty's  Government)  escaped  from  the  ports  of  Great 
Britain,  and  their  ravages  upon  the  commerce  of  the  United  States 
formed  the  subject  of  much  correspondence  between  the  two  govern- 
ments. As  early  as  the  20th  November,  1862,  Mr.  Adams  called  the 
attention  of  Earl  Russell  to  this  subject  by  letter,  and  in  so  doing  said : 


*Am.  App.,  vol.  vii,  p.  72. 
*  Am.  App.,  vol.  i,  p.  ;WH. 
"  Brit.  App.,  vol.  ii,  p.  133. 


*  Brit.  App.,  vol.  ii,  p.  1.38. 
'^Am.  App.,  vol.  vi,  p.  174. 
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*'  I  have  the  honor  to  inform  your  lordship  of  the  directions  which  I  have 
received  from  my  (rQvernment  to  solicit  redress  for  the  national  and 
private  injaries  already  thus  sustained,  as  well  as  a  more  effective  pre- 
vention ot*  any  repetition  of  such  lawless  and  injurious  proceedings  in 
Her  Majesty's  ports  hereafter."^ 

The  Alexandra  was  made  the  subject  of  judicial  proceedings,  and 
Her  Majesty's  Government,  through  the  inefficiency  of  its  laws  as  ac- 
tually administered,  was  compelled  to  pay  the  insurgents  damages  and 
costs  for  the  detention. 

The  ironclads  were  detained,  and,  to  avoid  another  Alexandra  ex- 
perience, were  purchased  from  the  insurgents  by  Her  Majesty's  Govern- 
ment at  a  price  which,  the  United  States  have  reason  to  believe,  did  not 
entail  a  i)ecuniary  loss  upon  the  sellers.  The  Pampero  (or  Canton)  was 
seized,  and,  by  arrangement  with  the  builders,  a  decree  of  forfeiture  ob- 
tained, which  was  never  enforced  except  for  the  detention  of  the  vessel 
until  the  flnal  defeat  of  the  insurgents.  The  Rappahannock  escaped, 
•  but  was  detained  by  the  Government  of  France  and  was  never  made 
availsible  against  the  United  States.  But  she  became  a  subject  of  annoy- 
ance and  vexation  to  Her  Majesty's  Government,  and  furnished  additional 
proof  that,  in  the  midst  of  the  state  of  feeling  which  surrounded  Her 
Majesty's  courts  of  justice  in  England,  her  laws  could  not  at  all  times 
be  made  available  there  to  enforce  her  international  obligations  and 
protect  her  from  liability  for  national  wrongs. 

Au  offending  officer  acquitted  by  a  jury  on  a  trial  before  a  judicial 
tribunal,  was  punished  by  the  Government  bv  being  put  on  half-pay  for 
life. 

The  Navy  Department  of  the  insurgents  had  and  maintained  its  head- 
quarters at  Liverpool.  Bullock,  the  ''  head  agent,"  issued  his  orders  and 
commissioned  his  officers  from  these  headquarters.  His  seamen  were 
recruited  there  5  his  officers  congregated  there,  waiting  the  preparation 
of  the  vessels  on  which  they  were  to  cruise,  and  when  the  vessels  got 
out  of  port,  clandestinely  or  otherwise,  had  no  difficulty  in  finding  the 
means  to  reach  them.  Bounties,  advances,  half  pay  notes,  and  wages 
were  made  payable  and  paid  there.  When  a  ship  went  out  of  commis- 
sion or  enlistments  expired,  officers  and  other  seamen  made  their  way 
back  there  to  the  *' Department." 

In  the  mean  time  the  British  flag  was  allowed  to  cover  cargoes,  con- 
traband of  war,  intended  to  pass  a  blockade  maintained  by  the  United 
States  and  supply  the  insurgents  with  the  means  of  carrying  on  their 
operations.  Shii)S  were  purchased  by  the  insurgents  intended  for  and 
maintained  as  "  transports."  all  which  were  permitted  to  and  did  sail 
under  the  British  flag.  Constant  complaint  of  this  was  made  by  the 
United  States  to  Her  Majesty's  Government,  and  the  reply  uniformly 
came  back  that  international  obligations  did  not  make  it  incumbent 
upon  Her  Majesty  to  interfere. 

In  the  fall  of  1864  the  insurgents  were  again  without  any  available 
Navy.  The  Florida  and  the  Alabama  had  been  sunk  ;  the  Sumter  and 
the  Georgia  had  been  dismantled  and  sold  in  British  ports  to  British 
subjects,  the  proceeds  of  the  sales  finding  their  way  from  thence  into 
the  Treasury  of  the  insurgents.  The  Tallahassee  had  succeeded  in  run- 
ning the  blockade  and  in  making  a  port  of  the  insurgents  after  her 
short  though  destructive  career,  but  was  then  held  by  the  blockade 
maintained  by  the  United  States.  The  Rappahannock  was  held  firm  in 
the  hands  of  the  Government  of  France,  and  the  Chickamauga,  althou  gh 

1  AdaiuB  to  KiisseU,  Nov.  5^0,  1802,  Am.  App.,  vol.  i,  p.  666. 
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commissioued,  was  still  detaiued  by  the  blockade.  In  tbe  mean  time  the 
commerce  of  the  United  States  had  largely  disappeared.  Nearly  two 
hundred  vessels,  with  their  cargoes,  had  been  committed  to  the  flames.^ 
Over  seven  hundred,  with  an  aggregate  of  nearly  half  a  million  of  ton- 
nage, had  been  transferred  for  self-preservation  from  the  flag  of  the 
United  States  to  that  of  Great  Britain.^  All  or  nearly  all  of  this  had 
been  caused  by  vessels  fitted  out  in  the  ports  of  the  Clyde  or  the  Mersey. 
They  had  been  manned  and  supplied  from  Great  Britain.  Their  com- 
missioned officers  were  chiefly  from  the  insurgents ;  but  they  were  com- 
missioned in  Great  Britain  and  took  their  orders  and  departure  there. 

But  there  was  still  left  in  the  frozen  seas  of  the  North  Pacific  a  little 
fleet  of  vessels  from  which  it  was  supposed  the  flag  of  the  United  States 
could  be  floated  with  safety.  This  fleet  was  largely  owned,  and  entirely 
officered  and  manned,  by  bold  and  daring  seamen  "who  made  the  Arctic 
seas  their  home  in  order  that  they  might  supply  the  inhabitants  of  more 
favored  regions  with  such  necessaries  as  those  seas  alone  produced. 
This  little  fleet  destroyed,  and  the  commerce  and  carrying  trade  of  the 
United  States  would  be  substantially  gone.  This  ''legitimate  object 
and  means  of  warfare,"  so  early  brought  to  the  attention  of  Earl  Rus- 
sell by  the  "commission"  sent  from  the  insurgents,  would  then  have 
fully  accom[)li8hed  its  work.  No  vessels  or  cargoes  had  been  condemne<l 
as  prize  and  sold,  but  all  had  been  destroyed. 

To  accomplish  this  further  destruction  a  Navy  must  be  provided.  It 
need  not  be  large,  but  still  something  must  be  had.  It  could  not  be 
obtained  from  France,  because  "  no  violation  of  its  neutrality  would  be 
permitt^d,"^  and  work  upon  vessels  of  war  would  not  be  allowed  there 
unless  the  builders  could  satisfy  the  Minister  of  Foreign  Affairs  that  they 
*' were  honestly  intended'^  for  a  government  other  than  that  of  the  in- 
surgents.* The  minister  of  marine  there  had  also  declared  that  sus- 
pected vessels  ''should  not  be  delivered  to  the  Confederates."^ 

The  hospitalities  of  the  ports  of  Great  Britain  had  never  been  refused 
to  a  ship  having  a  commission  of  the  insurgents.  Her  Majesty's  Gov- 
ernment had  acknowledged  the  inefficiency  of  her  laws  as  enforced  in 
her  courts  and  executed  by  her  officers,  yet  Her  Majesty's  prime  minister 
had  declared,  from  his  place  in  the  House  of  Commons,  that  the  Govern- 
ment and  people  of  the  United  States  "must  not  imagine  that  any  cry 
which  may  be  raised  will  induce  us  (Her  Majesty's  Government)  to  come 
down  to  this  House  with  a  proposal  to  alter  the  law."*^ 

If  by  chance  a  vessel  was  detained,  no  pecuniary  loss  to  the  insurgents 
would  be  likely  to  follow,  for  the  money  invested  would  be  paid  back, 
and,  possibly,  a  profit  be  added.  The  "navy  agent"  and  the  only  effi- 
cient "Navy  Department"  of  the  insurgents  were  still  tolerated  and  per- 
mitted to  maintain  "headquarters"  at  the  principal  commercial  port  of 
the  Empire.  Great  Britain  had  never  yet  resented  an  insult  to  her  neu- 
trality by  the  insurgents.  There  never  had  been  so  great  activity  in 
the  construction  and  purchase  of  steamers  in  Great  Britain  for  "ti'ans- 
ports"  as  at  this  time.' 

Consequently  the  Navy  Department,  located  in  Great  Britain,  sought 
there  to  obtain  its  means  of  operation.  A  vessel  known  as  the  Sea 
King,  which,  while  building  at  Glasgow,  a  year  previous,  had  attracted 

*  Am.  App.,  vol.  iv,  p.  446.  ^Ibid.,  p.  904. 

2  Brit.  App.,  vol.  i,  p.  504.  » Am.  App.  Counter  Case,  p.  916. 

3  Am.  App.  Counter  Case,  p.  897.  8  Am.  App.,  vol.  iv,  p.  531. 
'Bullock  to  Memminger,  and  other  correspondence,  August  '23. 1864;  Am.  App.,  vol. 

vi,  p.  169. 
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the  attention  of  the  officers  of  the  United  States  as  suspicious,  was 
found  in  port  on  her  return  from  a  voyage  to  the  East  purrha*.  o»  iho 
Indies.  On  the  20th  September,  18(54,  she  was  purchased  '^"^  '^'"•^ 
and  a  bill  of  sale  given  of  her  to  the  father-in-law  of  the  managUig  part- 
ner of  the  firm  acting  in  Liverpool  as  "financial  agents"  of  the  insurg- 
ents.^ This  bill  of  sale  was  registered  in  a  public  office  of  Her  Majesty's 
Government  on  that  day.* 

On  the  5th  October  a  crew  for  that  vessel  was  shipped,  at  a  shipping- 
office  in  London,  and  before  a  shipping-master,  for  "  a  voyage  from 
London  to  Bombay,  (calling  at  any  ports  or  places  on  the  passage  that 
may  be  required,)  and  or  any  other  ports  or  places,  in  India,  or  China 
or  Japan,  or  the  Pacific,  Atlantic,  or  Indian  Oceans,  trading  to  and  from 
as  legal  freights  may  ofi'er,  until  her  return  to  a  final  port  of  discharge 
in  the  United  Kingdom,  (or  Continent  of  Europe,  if  required;)  voyage 
not  to  exceed  two  years."^ 

The  Arbitrators  will  in  all  this  see  a  striking  resemblance  to  the  cir- 
cumstances attending  the  purchase  and  sending  forth  of  the  Georgia 
eighteen  months  before.  On  the  7th  October,  at  3  p.  m.,  a  certificate  of 
sale  was  filed  in  the  office  of  the  registrar  of  shipping,  in  accordance 
with  section  76  of  the  iperchantshipping  act,  1854,^  by  which  the  owner 
empowered  the  master  to  sell  the  ship  at  any  port  out  of  the  United 
Kingdom,  for  not  less  than  £45,000,  within  six  months  from  the  date  of 
the  certificate.^  Her  master  was  Peter  S.  Corbett,  who  had  previously 
commanded  the  insurgent  transport  Douglass,  afterward  known  as  the 
Margaret  and  Jessie. 

The  Sea  King  was  cleared  and  sailed  from  London  on  the  8th  of  Oc- 
tober, with  a  cargo  of  coal.    She  commenced  engaging  her 
crew  as  early  as  the  23th  September.^ 

On  the  7th  of  October,  the  attention  of  the  Consul  at  Liverpool  was 
drawn  to  some  suspicious  circumstances  connected  with  a  screw-steamer 
called  the  Laurel,  which  he  understood  had  been  recently  purchased 
by  the  insurgents,'  but  his  knowledge  was  not  such  as  to  justify  a  pre- 
sentation of  the  case  to  Her  Majesty's  (lovernment,  under  the  rules  pre- 
scribed for  the  action  of  its  officers.  Therefore,  no  report  was  made  by 
Mr.  Adams  to  Earl  Russell.  She  was  -cleared  from  Liverpool  on  the 
8th  of  October  for  Matamoros,  &c.^ 

As  early  as  the  12th  October,  an  article  appeared  in  the  Liverpool 
Journal  of  Commerce  announcing  her  siiilingand  using  this 

,  O  O  O  Dcpnrlure   of   Ih^ 

language:  i^urvi  wuh  h^-r 

cr»*w  nnd  tirmam«uU 

Her  cargo  is  of  siich  a  mixed  uatiiro  that  no  bcUigereut  Stiit©  would 
have  the  Jlijjhtest  doubt  as  to  its  usefulness.  »  •  •  But  the  Laurel  must  not  be 
supposetl  to  bo  intended  for  a  cruiser ;  she  is  merely  a  tender,  and  carries  out  to  a  cer- 
tain latitude  guns  and  ammunition  for  a  new  screw-steamer  of  which  Captain  Semmes 
is  to  take  command.  *  *  "  To  show  that  Captain  Semmes  does  not  go  unattended, 
we  may  here  state  that  he  took  with  him  on  board  the  Laurel  eight  o&cers  and  one 
hundred  men,  most  of  whom  served  with  him  on  board  the  Alabama.^ 

There  were  errors  in  the  statements  contained  in  this  article,  but  the 
very  errors  show  that  the  air  was  at  that  time  filled  with  rumors,  and 
that  intelligent  actiou  at  the  proper  time  by  the  Government  might  have 
traced  these  rumors  to  their  source,  and,  in  all  probability,  prevented 
this  new  escape. 

The  Laurel  did,  however,  clear  with  the  armament  of  the  Sea  King 


H»'r  departure. 


>  Am.  App.,  vol.  viy  p.  560. 
'  Brit.  App.,  vol.  i,  p.  495. 
» Ibid.,  p.  496. 
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asoarffo,  and  with  all,  save  one,  of  her  officers  (twenty-four)  anil  some 
(seventeen)  seamen  as  passengers.^ 

Of  these  officers,  Ave  had  previously  served  on  the  Alabama  alone, 
two  on  both  the  Alabama  and  Sumter,  one  on  the  Georgia  alone,  one  on 
both  the  liappahannock  and  Georgia,  and  two  on  the  Eappahannock 
alone  ;  and  of  the  men,  flve^had  served  on  the  Alabama.  Three  of  the 
officers  had  avoided  capture  at  the  time  the  Alabanja  was  sunk  in  the 
engagement  with  the  Kearsarge,  by  escape  upon  the  English  yacht.* 

On  the  17th  October  the  two  vessels,  the  Sea  King  and  the  Laurel,  met 
Armnmrnt  of  ti.-  *^^  tlic  islaud  of  Madcira.    They  proceeded  from  thence  to 
j«hr^....i..ni..  ^j^p  island  of  Desertas,  where  the  armament,  and  the  offi- 

cers and  seamen  who  came  as  passengers,  were  transferred  to  the  Sea 
King,  ^o  bill  of  sale  was  ever  given  by  the  captain  under  the  certificate 
of  sale.  No  purchase  money  was  paid  there.  The  certificate  of  Sale 
was  never  returned  to  the  office  of  the  registrar  in  Great  Britain  as 
was  required  by  section  81  of  the  merchant-shipping  act,  185  V  ^^'^^^  tlie 
registered  British  character  of  the  Sea  King  remained  during  her  whole 
career.  Hut  the  armament  transferred,  in  the  same  manner  as  had 
previously  been  done  in  the  cases  of  the  Alabama  and  (Jeorgia,  the  Sea 
King  became  the  Shenandoah,  an  insurgent  cruiser.  She  had,  however, 
no  sufficient  crew.  Of  officers  and  men  she  mustered  not  to  exceed 
forty-four.  7VII  the  seamen  were,  however,  British  subjects,  and  the 
otlicers  came  together  on  British  soil  to  be  placed  on  board  the  new 
cruiser  under  the  protection  of  the  British  iiag.  If  a  ship  of  war  of 
the  United  States  had  met  the  Laurel  on  her  passage  and  taken  these 
officers  from  her  deck,  Great  Britain  would  have  considered  her  neu- 
tmlity  violated,  and  demanded  their  return  amidst  the  most  active 
preparations  for  war,  as  had  been  previously'  done  in  the  case  of  the 
lYeut.* 

It  may  be  admitted  that  if  the  Shenartdoah  at  this  point  in  her  his- 
tory stood  alone,  and  there  had  been  no  other  cause  of  complaint  against 
Her  Majesty's  Government,  the  United  States  could  not  now  hold  Great 
Britain  responsible  for  her  original  escape  and  armament.  But  this 
vessel  was  purchased  in,  and  armed  from,  Great  Britain,  three  years 
and  a  half  after  the  insurrection  in  the  United  States  had  put  on  the 
form  of  war.  The  insurgents  had  found  the  laws  and  the  Government 
of  Great  Britain  favorable  to  their  operations.  They  had,  under  those 
laws  and  under  that  Government,  availed  themselves  of  the  ''  iwrts  of 
the  Clyde  and  the  Mersey,"  (their  only  i>orts,)  and  made  a  navy.  Un- 
der the  warfare  of  that  navy,  the  commerce  of  the  United  States,  which 
at  the  commencement  rivalled  that  of  Great  Britain,  had  been  trans- 
feritnl  to  the  English  Iiag.  Her  Majesty's  Government  had  never  pun- 
ished the  insurgents  for  any  violation  of  her  neutrality.  It  had  not 
then  even  remonstnited.  On  the  contrary,  it  had  tolerate<l  and  thus 
encouraged  violations.  It  seems  never  to  have  conceived  the  idea 
which  was  so  significantly  promulgated  by  His  Majesty,  the  Em|>eix>r 
of  Bnizil,  that  toleration  of  abuse  was ''eipiivalent  to  i>ermitting  the 
lK>rts  of  the  empiiv  to  serve  as  bases  for  operations.'' » 

The  negligiMu*e  which  enabknl  the  Florida  and  the  Alabama  to  escape 
fastens  itself  upon  the  Shenandoah.  The  excessive  hospitality  which 
had  always  l>een  extended  gave  the  insurgents  to  understand,  as  they 
rightlully  might,  that  the  ports  of  Her  Majesty's  dominions  could  bi 

'  Biit.  Ap{».»  vol.  I.  p.  477. 

*S<v  Tt'iupU's  aththivic,  Brit.  App..  vol.  i,  p.  701 :  imUK-iun?   No. 2,  in  Mr.  Adams  to 
Kail  Kussi  11,  ibia..  37l». 
^  Am.  App.  Counter  Caik\  p.  1145.  "^  Brit.  App.,  vol.  i.  jKii^e  '2i>4. 

*  Am.  C\4!it\  p.  >^. 
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made  the  bases  of  their  naval  operations,  and  in  consequence  they 
operated  from  there,  and  from  there  alone. 

Wh'eu  the  commander  of  the  Shenandoah  left  Liverpool  to  join  her, 
and  take  command,  he  had  in  his  possession  a  letter  from  Bullock,  bear- 
ing date  of  October,  186^ ;  ^  and  when  be  returned  in  November,  18G5, 
be  addressed  Earl  Russell  as  follows : 

I  coDitnisHioned  the  ship  in  October,  18G4,  uuder  orders  from  the  naval  department 
of  the  Confederate  States ;  and,  in  pui-suance  of  the  same,  commence<l  actively  cruisinjjr 
against  the  enemy's  commerce.  My  orders  directed  me  to  visit  certain  seas  in  prefer- 
ence to  others;  in  obedience  thereto  I  fonnd  myself  in  May,  June,  and  July  of  this 
year,  in  the  Okhotsk  Sea  and  the  Arctic  Ocean.^ 

Thus  she  started,  under  orders  issued  from  Great  Britain,  to  reach 
tbe  most  distant  commerce  of  the  United  States. 

Her  first  point  of  destination  on  the  course  she  was  ordered  to  make 
was  Melbourne,  in  Her  Majesty's  dominions.  To  that  port  a  transport, 
bearing  the  name  of  John  Frazer,  (one  of  the  firm  of  John  Frazer  &  Co., 
at  Charleston,  of  which  Frazer,  Trenholm  &  Co.,  the  Liverpool  deposit- 
ary, was  a  branch,)  was  sent  from  England  by  the  insurgent  Navy  De- 
partment with  her  supply  of  coal.^ 

Her  Majesty's  Government  received  notice  of  the  equipment  of  the 
Shenandoah,  and  its  attending  circumstances,  on  the  12th  November. 
It  came  in  the  form  of  a  report  from  the  Consul  of  Her  Majesty  at  Ten- 
eriffe,  and  was  accompanied  by  the  captain  of  the  Sea  King,  under 
arrest,  and  affidavits  of  witnesses  detailing  the  facts.** 

On  the  18th  Mr.  Adama  also  communicated  the  same  information  to 
Earl  KuRsell,  with  additional  affidavits.^ 

The  November  mail  from  Europe,  which  arrived  at  Melbourne  about 
the  middle  of  January,  earned  there  the  news  of  her  departure  and 
her  conversion  into  a  vessel  of  war.^ 

After  starting  upon  her  cruise  she  "  boarded  at  sea  the  galley  Kebby 
Prince,  from  Cardiff,  to  the  port  of  Bahia;"  and  in  such  act  her  com- 
mander opened  the  manifest  of  such  "  galley,  breaking  the  seal  of  the 
Brazilian  Consulate."  For  this  offense  His  Majesty,  the  Emperor  of 
Brazil,  true  to  his  principles  of  enforcing  neutrality,  as  well  as  proclaim- 
ing it,  promulgated  an  order  in  the  official  gazette  at  Kio  Janeiro,  on 
the  21st  of  December,  prohibiting  "  the  entrance  into  any  port  of  the 
empire  of  said  steamer,  or  of  anv  other  vessel  commanded  by  the  said 
Waddell."' 

On  the  25th  of  January,  1865,  she  arrived  at  Hobson's  Bay,  near  Mel- 
bourne, and  asked  leave  to  coal  and  repair.    Commander    Arrive-  .i  mh 
King,  of  Her  Majesty's  ship  Bombay,  then  at  that  station,  '^""""'^ 
in  reporting  to  Commodore  Wiseman,  under  date  of  the  2Cth,  said : 

The  crew  at  present  consists  of  only  seventy  men,  though  her  proper  complement  is 
one  hnnclred  and  forty.  The  men  almost  entirely  are  stated  to  be  either  English  or 
Irish.  Captain  WaddeU  informed  me  that  the  Shenandoah  is  fast  under  canvas,  and 
steams  at  the  rate  of  thirteen  knots ;  that  she  is  fourteen  months  old,  and  was  turned 
into  a  man-of-war  on  the  ocean.  He  also  told  me  that  he  had  lately  destroyed  nine 
American  vessels.  It  is  suspected  that  the  Shenandoah  was  lately  called  the  Sea  King, 
and  that  remains  of  the  old  letters  arc  still  perceptible  ;  but  of  that  I  cannot  speak 
from  personal  observation.  •  #  »  #  From  the  paucity  of  her  crew  at 
present  she  cannot  be  very  eflBcient  for  fighting  purposes.** 

The  Governor  of  the  Colony  also,  in  reporting  to  Mr.  Cardwell  under 


'  Brit.  App.,  vol.  i,  p.  607.  ^  Brit.  App.,  vol.  i,  p.  484. 
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the  same  date,  says  :  "  Since  closing  my  dispatches  for  the  mail,  a  Con- 
federate States  steamer  of  war,  called  the  Shenandoah,  bnt  supposed 
to  have  been  formerly  the  Sea  King,  has  anchored  in  Hobson's  Bay.''  ^ 
She  had  then  on  board  four  hundred  tons  of  coal  remaining  of  her 
original  supply  on  leaving  London,*  which  was  a  full  cargo  of  eight 
hundred  and  fifty  tons.^  • 

Upon  his  arrival  on  the  25th,  Lieutenant  Waddell  asked  permission 
of  the  Governor  to  make  the  necessary  repairs  and  sup- 
anll ''n.'nkT  Jej^u™  ply  hlmsclf  wlth  coals  to  enable  him  to  get  to  sea  as  soon 
gmnted.  ^  posslWc ;  also  to  land  prisoners.*    He  also,  as  he  came 

into  the  bay,  informed  the  tide-inspector  that  his  object  in  visiting  Port 
Phillip  was  to  have  some  machinery  repaired,  and  to  procure  coals  and 
provisions.* 

Thus  the  officers  of  Her  Majesty's  Government  at  Melbourne  were  at 
once,  upon  the  arrival  of  the  vessel,  informed  that  the  Sea  King,  which 
the  November  mail  from  Europe,  received  a  few  days  before,  advised 
them  had  left  England  with  the  intention  of  being  converted  into  a  ves- 
sel to  carry  on  war  against  the  commerce  of  the  United  States,^  was 
then  in  port  short-handed,  asking  permission  to  repair,  provision, 
and  coal.  The  re<]ue8t  of  Lieutenant  Waddell  was  taken  under  con- 
sideration by  the  governor,  who  informed  him  that  it  should  receive 
early  attention  and  be  replied  to  the  next  day."^  On  the  next  day  thVj 
executive  council  was  specially  summoned  by  the  Governor  and  under 
their  advice  the  permission  asked  for  was  granted. 

Against  these  hospitalities  the  Consul  of  the  United  States  protested 
rrnte-t  of  the  on  the  26th,  and  in  so  doing  called  the  attention  of  the  gov- 
,on*u\.  ernor  to  the  circurastanc^es  under  which  she  had  been  armed 

and  equipped,  and  of  her  identity  with  the  English  vessel  Sea  King. 
His  protest  was  repeated  on  the  27th  and  28th,  but  on  the  30th  his  ex- 
cellency replied  that  after  advising  with  the  law-officers  of  the  Crown  he 
had  "come  to  the  decision  that,  whatever  may  be  the  previous  history  of 
the  Shenandoah,  the  Government  of  this  Colony  is  bound  to  treat  her  as 
a  ship  of  war  belonging  to  a  belligerent  power."  It  now  appears  also 
that  the  advisers  of  his  excellency  tendered  to  him  their  opinion  that  it 
would  not  be  expedient  to  call  upon  the  lieutenant  commanding  to  show 
his  commission  from  the  Government  of  the  Confederate  States  author- 
izing him  to  take  command  of  that  vessel  for  warlike  purposes. " 

Against  this  decision  the  Consul  most  earnestly  protested,  and  noti- 
fied his  excellency  that  "  the  United  States  Government  will  claim  in- 
demnity for  the  damages  already  done  to  its  shipping  by  said  vessel,  and 
also  which  may  hereafter  be  committed  by  said  vessel  *  •  upon  the 
shipping  of  the  United  States  of  America,  if  allowed  to  depart  from 
this  port."^ 

The  commander  of  the  Shenandoah  having  received  his  permission  to 
infrietidb  con  rcpalr,  provislou,  and  coal,  had  leave  to  take  his  vesvsel  into 
,iuct  of  th.  roiony.  ^^q  pubUc  docks,  which  were  at  the  time  controlled  by 
private  parties  as  lessees.  The  vessel  and  her  officers  were  received  with 
open  arms  by  the  people  of  Melbourne.  The  Governor  of  the  Colony  did 
not  dine  with  or  participate  in  the  public  or  private  hospitalities  to  the 

'  British  App.,  vol.  i,  p.  500.  *'Am.  App.,  toI.  vi,  pp.  589  and  659. 

'  Am.  App.»  vol.  vi,  p.  698.  "  Brit.  App.,  vol.  i,  p.  500. 

^Ibid.,  p.  630.  ''Brit.  App.,  vol.  i,  p.  515;  Brit.  Case,  p.  146. 

*  Brit.  Case,  p.  144.  '^Brit.  App.,  vol.  i,  p.  .'>94. 

^Brit.  App.  Counter  Case,  vol.  v,  p.  ii*^. 
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officers  of  the  vessel,  but  the  mayor  of  Melbourne  and  its  inhabitants 
did.*  Crowds  of  people  flocked  to  obtain  sight  of  the  "stranger,"  which 
bore  the  flag  of  insurgents  that  were  supposed  to  have  the  sympathies 
of  the  English  people  at  home ;  and  the  officers  of  the  ship,  "  whose 
history  was  so  brief,  but  so  brilliant,'"  could  remember  gratefully  "the 
hospitalities  of  Melbourne  and  Ballarat.^ 

In  short,  at  Melbourne,  "  in  Australian  waters,  where  a  vessel  of  war 
belonging  to  the  Confederate  States '"  had  never  before  been  seen,  the 
feeling  which  at  home  had  permitted  a  Florida  and  an  Alabama  to  es- 
cape, was  found  to  exist  in  all  its  English  vigor.  The  insurgent  flag 
was  hospitably  received  and  courted  there,  as  for  nearly  four  years  it 
had  been  in  the  ports  of  other  British  Colonies,  and  of  the  United  King- 
dom itself. 

But  the  Consul  of  the  United  States  having  failed,  upon  the  proof 
furnished  by  him,  to  induce  the  Governor  of  the  Colony  and  his  executive 
council  to  act  as  other  nations  had  acted,  and  refuse  the  Shenandoah 
the  hospitalities  of  the  port,  set  himself  about  Anding  other  testimony, 
and  that  which  would  be  more  eft'ective. 

The  vessel  came  into  the  port  short-handed,  and  "  at  present  she  could 
not  be  very  efficient  for  fighting  purposes.''^ 

When  she  arrived  at  Liverpool,  after  her  career  was  ended,  her  com- 
plement of  officers  and  men,  according  to  the  report  of  Cap-  n^nntnu^t  n , 
tain  Paynter  of  Her  Majesty's  ship  Donegal,  was  one  hundred  "" "  "  ^''^'^""'^ 
and  thirty-three.*  Her  officers  numbered  twenty-six,  leaving  for  her 
crew  one  hundred  and  seven.  Temple,  in  his  affidavit,  makes  the  total 
number  of  enlistments  on  board  the  vessel,  during  her  entire  cruise, 
one  hundred  and  eleven.  Of  these,  two  deserted  at  Melbourne  and  two 
died  on  the  cruise,  leaving  the  number  of  men  on  board  when  she  ar- 
rived at  Liverpool  the  same  as  stated  by  Captain  Paynter.  According 
to  the  same  affidavit,  the  total  crew  on  board,  when  the  Laurel  left  her 
at  Desertas,  including  those  that  originally  came  on  the  Sea  King  and 
those  upon  the  Laurel,  was  nineteen.  Twelve  Joined  her  from  the  crews 
of  the  captured  vessels  previous  to  her  arrival  at  Melbourne;  but  two 
of  these  deserted  there,  leaving,  as  the  aggregate  of  her  crew  on  her  arrival, 
and  before  any  new  recruitment,  only  twenty-nine  men,  and  with  the 
officers  then  on  board,  fifty-four.  Tbe  officers  which  left  Liverpool  on 
the  Laurel  numbered  twenty-four.  One,  Lieutenant  Whittle,  went  by 
the  Sea  King,  and  one  joined  from  a  whaling-vessel  captured  in  the 
Arctic  Ocean,  giving  her,  when  she  finished  her  cruise,  twenty-six.^ 

As  has  been  seen,  Commander  King,  when  he  visited  her  upon  her 
arrival  at  Melbourne,  reported  her  as  having  seventy  men.  Of  course 
he  got  his  information  from  the  officers,  who  were  not  liiiely  to  give  the 
number  smaller  than  it  actually  was.  It  w^ould  not  do  to  maiie  it  much 
too  large,  because  "  the  paucity  of  the  crew  "  was  such  as  to  attract  the 
attention  of  the  officer.^ 

The  Consul  at  Melbourne,  in  writing  to  Mr.  Adams  on  the  26th  of 
January,  the  day  after  her  arrival,  mentioned  the  fact  that  her  crew,  all 
told,  consisted -of  seventy-nine  men.''  But  his  knowledge  at  that  time 
must  have  been  derived  from  rumors  in  circulation ;  he  had  no  means 
of  verifying  the  statement  himself.  On  the  10th  February,  Captain 
Payne,  secretary  of  the  naval  board  at  Melbourne,  wMio  visited  her  at 
the  request  of  the  Governor,  said  in  his  report,  "  there  appeared  to  me 


*  Brit.  App.,  Counter  Case,  vol.  v,  p.  61. 

*  Am.  App.,  vol.  vi,  p.  697. 

*  Brit.  App.,  vol.  i,  p.  499. 
Mbid.,  p.  675. 
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to  be  about  forty  to  fifty  men  on  board,  slouehy,  dirty,  and  undisciplined. 
1  noticeil  also  a  great  nnmber  of  officers,  and  conld  not  help  remarking 
that  the  number  appeared  out  of  all  proportion  to  the  few  men  T  saw  on 
board."* 

Silvester,  in  his  deposition,  as  printed  among:  the  documents  sub- 
mitted in  evidence,  says  that  when  the  Laurel  left  her  the  crew,  includ- 
iupf  officers,  consisted  of  twenty-three  men.'^  This  is  undoubtedly  a  mis- 
take. It  may  have  been  a  clerical  error  in  the  orig:iual  draught  of  the 
deposition  or  in  transcribing. 

It  is  clear,  therefore,  that  when  the  Shenandoah  reached  Melbourne 
she  was  short-handed,  and  that  an  increase  of  her  crew  was  absolutely 
necessary  to  make  her  an  efficient  vessel  of  war.  Even  after  the  addi- 
tions she  received  at  Melbourne  she  continued  short-handed.  Captain 
Nye,  the  master  of  the  ship  Abigail,  captured  on  the  27th  of  May,  says: 

The  Sheuandoah,  at  the  time  I  was  takeu  on  board,  had  a  fiHl  comploineiit  of  rfficen*, 
but  was  very  much  in  want  of  seamen.  *  *  *  At  two  different  times  dur- 
ing the  first  ten  days  that  I  was  on  board,  aU  hands,  and  my  own  crew  besides,  were 
obliged  to  bo  up  all  night  working  the  ship  in  the  ice.  The  officers  and  crew  com- 
plained of  being  short-handed,  and  my  own  men  were  urged  to  joinher.^ 

Thirtj'-eight  men  were  shipped  from  the  crews  of  vessels  captured 
after  leaving  Melbourne,  and  seventeen  of  these  were  from  the  Abigail.* 
These  made  part  of  the  one  hundred  and  seven  on  board  when  the  Shen- 
andoah arrived  at  Liverpool. 

As  early  as  the  1st  of  February  the  Consul  set  about  bringing  the 
fact  that  she  was  short-handed  to  the  knowledge  of  the  government,  and 
he  commenced  procuring  affidavits,  and  employed  his  counsel.^ 

On  the  2d  of  February  he  left  with  the  chief  clerk  of  the  law-office  of 
Th^  roioniui  nu-  ^^^  Cfowu,  iu  thc  abscuce  of  the  Attorney-General  and  the 
ihorui^'irfonnJof  Ministci  of  Justicc,  affidavits  of  three  persons;  on  the  next 
rccrnitm^^^nt..  .nd  do  day  he  callcd  in  person,  with  his  solicitor,  upon  the  Crown 
not  prevent  thonu  LaW'Officcrs ;  OH  thc  ucxt  day,  tliB  4th,  he  handed  in  two 
other  affidavits ;  and  on  Monday,  which  was  the  6th,  he  and  his  solicitor 
called  again,  in  pursuance  to  an  appointment  made,  and  produced  seven 
additional  affidavits. 

In  nearly  every  one  of  these  affidavits,  among  the  other  important 
facts  developed,  is  the  one  that  during  the  entire  cruise  previous  to  her 
arrival  at  Melbourne,  great  eft'orts  were  made  by  the  officers  of  the 
Shenandoah  to  increase  their  crew  by  the  <^nlistment  of  men  from  the 
prisoners  taken  on  the  different  prizes.  For  that  purpose  such  as  would 
not  join  were  put  in  irons.*^ 

At  this  interview  the  Consul  was  given  to  understand,  in  fact,  as  he 
said  in  his  dispatch  to  Mr.  Seward  subsequently,  theLaw-Officers  "  seemed 
to  admit  that  she  would  be  liable  to  seizure  and  condemnation  if  found 
in  T5ritish  waters;  but  would  not  admit  that  she  was  liable  to  seizure 
here,  unless  she  violated  the  neutrality  proclamation  while  in  this  port, 
and  if  she  did  they  would  take  immediate  action  against  her."' 

From  this  it  appears  that  the  same  doctrine  prevailed  among  the  Law- 
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Officers  of  the  Crown  at  Molbourno,  wliich  had  perriHtt^d  the  escape  of 
the  Florida  at  Nassau. 

Although  that  doctrine  is  now  repudiated  by  Her  Majesty's  Govern- 
ment,  it  was  known  at  the  Foreign  Office  as  early  as  the  10th  of  Sep- 
tember, 1862,  that  the  Florida  had  been  released  at  Nassau  upon  tliat 
ground,  and  that  ground  alone.  It  was  a  doctrine  that  had  a  most  im- 
portant bearing  upon  tiie  constantly  recurring  attempts  at  the  evasion 
of  the  laws  of  Her  Majesty  by  the  insurgents;  but  it  does  not  appear 
to  have  been  considered  of  sufficient  importance  to  justify  instructions 
from  Her  Majesty's  Home  Government  to  any  of  tlie  numerous  Law- 
Officers  of  the  Crown  upon  whom  the  responsibility  of  these  prosecu- 
tions '^in  so  great  a  measure  rested.'' 

The  United  States  agree  with  Her  Majesty's  Government  when  it 
says,  as  it  does  in  its  Counter  Case,  that  it  should  not  be,  and  they  hope 
it  is  not,  in  the  power  of  Her  Majesty's  Government  to  instruct  a  judge, 
whether  in  the  United  Kingdom  or  in  a  colony  or  dependence  of  the 
Crown,  how  to  decide  a  particular  case  or  question.  No  judge  in  Her 
Majesty's  dominions  should  submit  to  be  so  instructed ;  no  community, 
however  small,  should  tolerate  it ;  and  no  minister,  however  powerful, 
shouhl  ever  think  of  attempting  it.^ 

But  the  United  States  cannot  but  think  the  Law-Officers  of  the  Crown 
occupy  a  different  position,  and  that  when  Her  Majesty's  Government 
sees  so  striking  an  error  prevailing  among  those  whose  duty  it  is  to 
conduct  the  judicial  proceedings,  by  means  of  which  international  obli- 
gations are  to  be  enforced,  it  is  not  only  the  right  of  the  Government, 
but  its  imperative  duty,  to  correct  the  error,  and  see  to  it  that  such  im- 
portant rights  are  not  again  "admitted"  away,  to  the  great  injury  of  a 
nation  with  which  Her  Majesty  was  at  peace.  A  judge  whose  duty  it  is 
to  decide  may  not  be  instructed ;  but  a  mere  agent  whose  duty  it  is  to 
present  a  case  for  decision  may  be.  If  such  an  agent  fails  in  his  duty 
or  errs  in  his  opinion,  and  such  error  or  such  failure  in  duty  is  likely  to 
be  repeated  by  the  same  or  other  agents,  it  is  neglect  in  a  government 
if  it  fails  t<>  attempt,  at  least,  to  prevent  the  repetition,  and  if  the  repe- 
tition should  affect  other  nations  the  government  must  answer  for  the 
consequences. 

But  accepting  this  doctrine  of  the  Law-Officers  for  the  time  being,  the 
Consul  on  the  9th  of  February  forwarded  to  the  Governor  the  affidavits 
which  he  had  alreadv  presented  to  the  Law-Officers;  and  on  the  10th  he 
sent  the  affidavit  of  John  Williams,  who  swore  that  on  the  6th  Februa- 
ry, when  he  left  the  ship,  "  there  were  fifteen  or  twenty  men  concealed 
in  different  parts  of  said  ship,  who  came  on  board  since  said  Shenan- 
doah arrived  in  Hobson's  Bav :  and  said  men  told  me  they  came  on 
board  said  Shenandoah  to  join  ship.  That  I  cooked  for  said  concealed 
tor  several  days  before  I  left.  That  three  other  men,  in  the  uniform  of 
the  crew  of  the  said  Shenandoah,  are  at  work  on  board  of  said  Shenan- 
doah, two  of  them  in  the  galley,  and  one  of  them  in  the  engine  room. 
That  said  three  other  men  in  uniform  also  joined  said  Shenandoah  in 
this  port.  That  1  can  point  out  all  men  who  have  joined  said  Shenan- 
doah in  this  port."  This  was  received  by  the  Governor  at  3.30  p.  m.  ot 
the  10th,  and  he  made  an  order  that  it  be  referred  to  the  Attorney-(Ten- 
eral."^ 

On  the  same  day  Captain  Payne,  who  had  been  instructed  by  the 
Governor  to  report  upon  the  vessel,  among  other  things,  informed  him 
that  there  appeared  "  to  be  a  mystery  about  her  fore-hold,  for  the  fore- 

*  *  Brit.  Counter  Case,  p.  77. 

^  Brit.  App.,  Counter  C'ase,  vol.  v,  pp.  107.  lOR 
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man  of  the  patent  slip,  when  asked  to  go  down  to  that  spot  to  measure 
her  for  the  cradle,  was  informed  he  could  not  get  to  the  skin  at  that 
place.  The  hatches  were  always  kept  on,  and  the  foreman  states  that  he 
was  informed  they  had  all  their  *  stuff'  there."  ^ 

On  the  13th  February  the  following  reports  were  forwarded  to  the 
"honorable  the  cl^ief  secretary"  of  the  Colony: 

Detective  Kennedy  reports,  in  reply  to  certain  questions  subinitte^l  to  him  for  inquiry 
on  the  11th  instant : 

First.  That  twenty  men  have  been  discharged  from  the  Shenandoah  since  her  arrival 
at  this  port. 

l!$econd.  That  Captain  Waddell  intends  to  ship  forty  hands  here,  who  are  to  be  taken 
on  board  during  the  night,  and  to  sign  articles  when  they  are  outside  the  HeAds. 

It  is  stated  that  the  captain  wishes,  if  possible,  to  ship  foreign  seamen  only  ;  and  all 
Englishmen  shipped  here  are  to  assume  a  foreign  name. 

McGrath,  Fiulay,  and  O'Brien,  three  Melbourne  boarding-house  keepers,  arc  siiid  to 
he  employed  in  getting  the  requisite  number  of  men,  who  are  to  receive  £6  per  month 
wages  and  £8  bounty,  &c. 

Peter  Kerr,  a  shipwpight,  living  in  Kail  way  Place,  Sandridge,  stated  about  a  fortnight 
ago,  in  the  hearing  of  several  persons,  that  Captain  Waddell  ort\ired  him  £17  per  mouth 
to  ship  as  carpenter.  A  waterman  named  McLaren,  now  at  Sandridge,  is  either  already 
enlisted  or  about  to  be  so. 

The  detective  has  been  unable,  up  to  the  present,  to  collect  any  reliable  information 
as  to  whether  ammunition,  &c.,  has  been  put  on  board  the  8benaudoah  at  this  port,  or 
whether  arrangements  have  been  made  with  any  person  for  that  purpose. 

(Urgent.)  For  the  chief  commissioner's  information.  C.  H.  Nicholson,  superin- 
tendent.   , 

Mr.  Scott,  resident  clerk,  has  been  informed,  in  fact,  he  overheard  a  person  repre- 
senlt>d  as  an  assistant  purser  stat«,  that  about  sixty  meu  engaged  here  were  to  be 
shipped  onboard  an  old  vessel,  believed  to  be  the  Eli  Whitnej^,  together  with  a  quan- 
tity of  ammunition,  &c.,  about  two  or  three  days  before  the  SSheuandoah  sails.  The 
former  vessel  is  to  be  cleared  out  for  Portland  or  Warrnambool,  but  is  to  wait  outside 
the  Heails  for  the  Shenandoah,  to  whom  her  cargo  and  passengers  are  to  be  transferred. 

C.  H.  Nu*uoLS<jx, 

Snjytrintendent.' 

After  these  rej>orts,  on  the  next  day,  there  came  to  the  Attorney-Gen- 
eral of  the  Colpny  the  following  communicatiou  from  Lieutenant  Waddell, 
very  significant  when  read  in  connection  with  the  previous  report  from 
the  police.  "Be  pleased  to  inform  me  if  the  down  claims  the  sea  to  be 
British  waters  three  miles  from  Port  Philip  Head  lights,  or  from  a 
straight  line  drawn  from  Point  Lonsdale  and  Schanck."^ 

Upon  the  reception  of  this,  the  Attorney-General  sent  a  note  declin- 
ing to  give  the  information  asked  for.  On  presentation  of  the  note  to 
Lieutenant  Waddell,  he  handed  it  **  back  to  the  messenger  with  the 
simple  answer  that  it  was  not  what  he  wanted,  that  it  had  better  be 
taken  back  with  his  compliments.'^  ^ 

On  the  13th  of  February,  a  warrant  was  issued  by  a  magistrate  for 

Th.,r  i»eff.r.o„t  the  arrest  of  one  of  the  men  charged  to  have  been  enlisted;^ 

pro,^^..aings.  jjj^^i  1^  ^^g  ^^  ^jj^  placed  in  the  hands  of  the  superintendent 

of  police  for  service.  This  officer  went  the  same  evening  on  board  the 
vessel  to  execute  his  warrant,  and  on  the  next  day  made  the  following 
report : 

I  have  the  honor  to  inform  yon  that,  acting  on  yonr  instructions,  I  proceeded  last 
evening  to  the  Confederate  war-steamer  Shenandoah,  with  a  warrant  for  the  arrest  of 
a  man  known  a^^  Charley,  stated  to  have  illegally  engaged  himself  on  board  the  vessel. 
1  asked  for  Captain  Waddell,  but  was  informed  that  he  was  not  on  board.  I  then 
asked  for  the  officer  in  charge,  saw  him,  and  obtained  permission  to  go  on  board.  I 
told  the  officer  my  business,  and  requested  that  he  would  allow  me  to  see  the  men  on 
board,  in  order  that  I  might  execute  my  warrant.  He  refused  to  allow  me.  He  then 
showed  me  the  ship's  articles  and  asked  me  to  point  out  the  name  of  the  man,  which  I 

'  Brit.  Case,  p.  15.5.  ^  Brit.  App.,  vol.  i,  p.  647. 

'  Brit.  App.,  Counter  Case,  volv,  p.  lOf^.      '•  Brit.  App.,  vol.  i,  p.  5:J6 
='  Brit.  App.,  vol.  i,  p.  646. 
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was  unable  to  do.  I  showed  him  my  warrant,  which  he  looked  over,  aud  retiirninj;  it 
to  me  he  said,  that  is  all  right,  but  you  shall  not  go  over  the  ship.  He  told  me  I  had 
better  return  when  the  captain  was  on  board ;  but  as  he  could  not  say  at  what  hour 
he  would  probably  return,  I  told  him  that  I  would  see  the  captain  the  following  day. 
This  morning  I  went  again  to  the  Shenandoah,  aud  after  stating  my  business  was  al- 
lowed on  board.  I  told  Captain  Waddell  that  I  was  informed  he  had  persons  on  board 
who  had  joined  his  vessel  here,  and  that,  informations  having  been  sworn  to  that 
effect,  I  had  a  warrant  with  me.  He  said,  I  pledge  you  my  word  of  honor  as  an  officer 
and  a  gentleman  that  I  have  not  any  one  on  board,  nor  have  I  engaged  any  one,  nor 
will  I  while  I  am  here.  I  said  I  understood  that  the  persons  I  wanted  were  wearing 
the  uniform  of  the  Confederate  States,  and  were  working  on  board.  This  he  distinctly 
denied.  He  offered  to  show  me  the  ship's  articles  but  I  declined,  and  told  him  that  I 
had  seen  them  last  evening.  I  then  asked  him  to  allow  me  to  go  over  the  ship,  and 
see  if  the  men  I  wanted  were  on  board.  This  he  refused  to  do.  I  said  I  must  try  to 
execnte  my  warrant,  even  if  I  had  to  use  force.  He  said  he  would  use  force  to  resist 
me,  and  that  if  he  was  overcome  he  would  throw  up  his  ship  to  the  government  here 
and  go  home  and  report  the  matter  to  his  government.  He  said  that  he  dare  not  allow 
me  to  search  his  ship ;  '*it  was  more  than  his  commission  was  worth,  and  that  such  a 
thing  would  not  be  attempted  by  the  Government  to  a  ship  of  war  of  another  coun- 
try." He  said  "  it  was  only  by  courtesy  that  I  was  allowed  on  board,"  and  that  he 
considered  **a  great  slight  had  been  put  ujwn  him  by  sending  me  to  the  ship  with  a 
warrant."  He  said  he  thought  that  his  "word  should  have  been  taken  in  preferences 
to  that  of  men  who  had  probably  deserted  from  the  ship,  and  had  been  put  up  to  an- 
noy him  by  the  American  consul."  He  said  that  if  I  took  one  man,  I  might  come 
afterwards  and  take  fifteen  or  twenty,  and  that  the  American  consul  would  per- 
haps layman  information  against  him  as  being  a  "buccaneer  or  pirate."  He  said  he 
thought  that  he  had  been  very  badly  treated  here  by  the  police  refusing  to  assist  him 
in  arresting  his  deserters.  Before  leaving  I  asked  him  again  if  he  refused  to  allow  me 
to  look  for  the  man  for  whom  I  had  a  warrant  in  my  hand.  He  replied  yes,  that  he 
did  refuse,  and  that  he  would  fight  his  ship  rather  than  allow  it.    I  then  left.-* 

On  the  day  of  its  receipt  this  report  was  submitted  by  the  Governor 
to  the  executive  council.  In  pursuance  of  the  advice  of  the  council, 
the  secretary  of  the  commissioners  of  trade  and  customs  addressed  a 
etter  to  Lieutenant  Waddell,  appealing  *Ho  him  to  reconsider  his  de- 
termination," and  informing  him  that  pending  such  further  information 
the  permission  to  repair  and  take  in  supplies  was  suspended.^  The  an- 
swer to  this  letter  was  dispatched  by  Lieutenant  Waddell  at  five  min- 
utes before  ten  o'clock  on  the  evening  of  the  14th,^  and  in  it  he  says : 

I  have  to  inform  his  excellency  the  governor  that  the  execution  of  the  warrant  was 
not  refused,  as  no  such  person  as  the  one  therein  specified  was  on  board;  bnt  permis- 
sion to  search  this  ship  was  refnscd.  According  to  all  the  laws  of  nations,  the  deck  of 
a  vessel  of  war  is  considered  to  represent  the  majesty  of  the  countf  y  whose  flag  she 
flies,  and  she  is  free  from  all  executions,  except  for  crimes  actually  committSi  on 
shore,  when  a  demand  must  be  made  for  the  delivery  of  such  person,  and  the  execu- 
tion of  the  warrant  performed  by  the  police  of  the  ship.  Onr  shipping  articles  have 
l>een  shown  to  the  superintendent  of  police,  all  strangei-s  have  been  sent  out  of  tho 
ship,  and  two  commissioned  officers  were  ordered  to  search  if  any  such  had  been  left 
on  board.  They  have  reported  to  me  that,  after  making  a  thorough  search,  they  can 
find  no  person  on  board  except  those  who  entered  this  port  as  a  part  of  her  comple- 
ment of  men.  I,  therefore,  as  commander  of  this  ship,  representing  my  government 
in  British  waters,  have  to  inform  his  excellency  that  there  are  no  persons  on  board 
this  ship,  except  those  whose  names  are  on  my  8hipi>ing  articles,  and  that  no  one  has 
been  enlisted  in  the  service  of  the  Confederate  States  since  my  arrival  in  this  jport, 
nor  have  I  in  any  way  violated  the  neutrality  of  the  port.  And  I,  in  the  name  of  the 
Government  of  the  Confederate  States  of  America,  hereby  enter  my  solemn  protest 
against  any  obstruction  which  may  cause  the  detention  of  this  ship  in  this  port.-* 

At  about  10  o'clock  p.  m.  of  that  day,  four  men  left  the  Shenahdoah 
in  a  boat  pulled  by  two  watermen.^  They  were  arrested,  and  one  of 
them  was  identified  as  the  man  for  whose  arrest  the  warrant  was 
issued. 


•  Brit.  Case,  p.  150. 
'*  Brit.  Case,  p.  151. 

■'Brit.  App., Counter  Case,  vol.  v,  p.  110. 

*  Brit.  App.,  vol.  i,  p.  647. 

*Brit.  Case,  p.  152 ;  Brit.  Counter  Case,  p.  96. 
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On  the  Slime  14tli  day  of  February  the  Consul  forwarded  to  the  Gov- 
ernor two  other  attidavits,  in  one  of  which,  that  ot  Her- 


rcvrtiifHiit    liinii 
lh»*  aiitburitit"-. 


hed  inanu  Wicke,  the  foUowing  statement  is  made: 


That  the  rations  in  Hobson'ii  Bay  are  served  by  the  master-at-arms,  ( I  believe  named 
Reed,)  who  gives  the  rations  to  Quartermaster  Vicking,  and  this  latter  brings  the 
rations  to  the  galley  to  bo  cooked  by  the  cook,  known  by  the  name  of  ** Charley;" 
that  said  cook  Charley  was  not  on  board  the  Shenandoah  on  her  arrival  in  the  bay;  he 
went  on  board  since  her  arrival,  and  he  told  me  he  wonld  join  the  ship  as  cook;  that 
he  dared  not  do  it  in  the  port,  bnt  that  he  wonld  do  it  when  proceeding  ontwards; 
that  1  also  saw  said  cook  take  rations  to  a  number  of  men  who  were  c^mcealed  in  the 
forecastle,  who  went  on  board  since  her  arrival  in  Hobson's  Bay.  That  on  Saturday, 
nth  February,  181)5,  when  working  and  cleaning  the  Shenandoah,  three  boys,  who 
came  on  board  the  Shenandoah  since  her  arrival  in  this  port,  assisted  in  painting  be- 
tween decks,  whereas-  the  number  of  men  so  concealed  (as  mentioned  above)  worked 
on  deck ;  that  the  said  men  so  concealed,  in  number  about  ten,  received  rations 
cooked  in  the  same  cooking  apparatus  and  served  in  the  same  way  as  the  regular 
crew  on  board;  they  oat  out  of  the  ship's  plates  in  the  forecastle,  such  as  were  used 
by  the  prisoners  while  on  the  cruise;  that  they  sleep  on  board,  one  part  in  the  fore- 
castle, the  other  part  between  decks.  That  the  cook  Charley  and  another,  which  I 
could  identify  if  seeing  him  again,  wore  sometimes  the  ship's  uniform;^ 

And  in  the  other,  that  of  F.  C.  Behucke,  the  following  appears: 

That  before  I  left  the  said  steamship  I  saw  about  ten  men  concealed  in  said  Shenan- 
doah. Some  of  said  men  told  me  they  came  on  board  to  join.  That  several  of  the 
said  men  were  at  work  with  me  on  Saturday  last  with  the  knowledge  of  the  officers ; 
that  one  of  the  said  men  told  roe  th  at  he  could  not  sign  articles  in  this  port,  but  wa^ 
going  to  do  so  as  soon  as  he  got  outside ;  that  one  man  in  the  galley,  who  came  on 
uoard  at  this  port,  wears  the  uniform  and  performs  his  duty  in  the  said  uniform ;  that 
said  man  in  the  galley  has  been  wearing  the  uniform  for  abont  eight  or  ten  days; 
that  I  heard  said  man  in  the  galley  called  Charley  ;  that  all  the  said  men  who  came 
on  board  since  w*e  arrived  in  Melbourne  have  been  rationed  from  the  said  ship  Shenan- 
doah; that  I  have  seen  the  master-at-arms  serve  out  their  provisions  to  Vicking ;  that 
after  the  provisions  are  cooked  I  have  seen  Quartermaster  Vi<jking  take  it  to  them 
from  the  galley  while  concealed  in  the  forecastle.^ 

All  these  communications  were,  on  the  15th  of  February,  submitted 
by  the  Governor  to  his  executive  council.^ 

From  this  it  appears  that  on  the  loth  of  February  the  Governor  and 
his  council  knew  from  the  statement  of  an  officer  in  command  of  one  of 
Her  Majesty's  ships  that  the  ship,  from  the  "  paucity  of  her  crew,"  was 
not  in  condition  for  a  ship  of  war;  that  one  witness,  who  was  still  within 
the  reach  of  #he  Judicial  process  of  the  Colony,  had  stated,  under  oath, 
that  there  were  iil'teen  or  twenty  men  concealed  in  different  parts  of  the 
ship  who  came  on  board  to  join ;  that  an  officer  of  the  Government,  whom 
the  Governor  had  sent  on  board  to  examine  the  vessel,  reported  that 
'*  there  appeared  to  be  a  mystery  in  the  fore-hold ''  and  no  one  had  been 
admitted  there ;  that  the  police  officers  of  the  Government,  who  had 
been  directed  to  ascertain  the  facts,  had  reported  that  it  was  the  inten- 
tion of  the  commander  to  ship  forty  hands,  and  that  some  men  had  been 
engaged,  and  arrangements  had  been  made  for  the  engagement  of 
others;  that  upon  an  order  being  issued  upon  the  sworn  testimony  of  a 
complainant  for  the  arrest  of  a  man  who  had  enlisted  to  serve  upon  this 
vessel,  the  officer  whose  duty  it  was  to  make  the  arrest  reported  that  he 
had  been  prohibited  by  an  inferior  officer  of  the  ship  and  by  the  officer 
in  command,  each  acting  separately,  from  serving  the  process  on  boanl 
the  vessel,  the  principal  officer  in  command  declaring  upon  his  honor  as 
an  officer  and  a  gentleman  there  Wiis  no  such  person  on  board;  that  upon 
an  *' appeal "  to  the  commander  for  a  reconsideration  of  his  decision  he 
replied  that  no  such  person  was  on  board  at  the  time  the  request  for 
permission  to  serve  the  process  was  made,  when  the  falsehood  of  his 
statement  was  proven  by  the  arrest  of  the  man,  who  left  the  vessel  at 


'  Am.  App.,  vol.  vi,  p.  Hi^fi. 
-  Am.  App.,  V(d.  vi.  p.  (V27. 


'  Brit.  App.,  vol.  i,  p.  52t>. 
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or  about  the  time  the  letter  was  being  written,  and  which  was  more 
than  twenty-four  hours  after  the  attempt  to  serve  the  process  was 
made;^  and  that,  after  this  statement  of  the  commander,  the  Consul  of 
the  United  States  produced  the  affidavits  of  the  other  persons,  who 
declared  positively  that  there  was  a  large  number  of  men  still  concealed 
on  board  to  enlist  when  the  ship  got  out  of  port. 

Notwithstanding  all  this,  however,  upon  the  assurance  of  the  com 
mander,  made  after  after  the  arrest  of  the  four  persons  who 
escaped, '' that  there  were  no  persons  on  board  his  ship  pnruyw"Miu  com* 
whose  names  were  not  on  the  shipping  articles,"  and  that  ir.I." onVln  X^^^^^^^ 
no  one  had  enlisted  ''in  the  service  of  the   Confederate  "'""*' 
States  since  his  arrival  in  port,"  the  order  suspending  permission  to 
repair  and  take  on  supplies  was  unconditionallv  rescinded,  and  the  ship 
released  from  the  surveillance  of  the  police  who  had  been  placed  around 
her.     No  promise  was  exacted  for  the  future;  no  officer  was  placed  on 
board;   no  watch  maintained,  but  the  full  and  untrammeled  hospitality 
of  the  port  was  granted  to  a  ship  whose  commander  had  not  scrupled 
to  "state  upon  his  honor"  that  which  the  Governor  knew  to  be  false. 

After  the  release  was  ordered,  and  notice  thereof  given  to  Lieutenant 
VVaddell,  his  excellency  caused  to  be  addressed  to  him  a  letter  as  fol- 
lows : 

I  am  directed  by  his  excellency  the  Governor  to  further  acknowledge  yonrcommuni  . 
catiom)  ot*  the  I'Mh  and  14th  instant,  in  which,  alleging  that  the  vessel  under  your 
oommaDd  had  been  seized,  yon  ask  whether  the  seizure  be  known  to  his  excellency  the 
governor,  and  if  it  meets  his  approval. 

I  am  to  inform  you,  in  reply,  that  this  Government  has  not  directed  or  authorized  the 
seizure  of  the  Shenandoah. 

The  iDstrnctions  to  the  police  were  lo  see  that  none  of  Her  Majesty's  subjects  in  this 
Colony  rendered  any  aid  or  assistance  to,  or  performed  any  work  in  respect  of,  your  ves- 
m^l,  during  the  period  of  the  suspension  of  the  permission  which  was  grantetl  to  you  to 
'  repair  and  take  in  supplies  pending  your  reply  to  my  letter  of  yesterday's  date  in  re- 
gard to  a  British  subject  beiuc  on  board  your  vessel,  and  having  entered  the  service  of 
the  Confederate  States,  in  violation  of  the  British  statute,  known  as  the  foreign-en- 
listment act,  and  of  the  instructions  issued  by  the  Governor  for  the  maintenance  of  the 
neutrality  by  Her  Ma^jesty^s  subjects.  In  addition  to  evidence  previously  in  possession 
of  this  government,  it  has  been  reported  by  the  police  that  about  ten  o'clock  last  night 
four  men,  who  had  been  in  concealment  on  board  the  Shenandoah,  left  the  ship,  and 
"Were  arrested  immediately  after  so  leaving  by  the  water  police. 

It  appears  from  the  statements  of  these  men  that  they  were  on  board  your  vessel 
both  on  Monday  and  Tuesday,  the  13th  and  14th  instant,  when  their  presence  was  de- 
nied by  the  commandiug  officer  in  charge,  and  by  yourself  subsequently,  when  you  de- 
clared that  there  were  "  no  persons  on  board  this  ship,  except  those  whose  names  are 
on  our  shipping  articles."  This  assertion  must  necessarily  have  been  made  by  you 
witbont  having  ascertained  foryonrself  by  a  search  that  such  men  were  not  on  board, 
while  at  the  same  time  you  refused  permission  to  the  officer  charged  with  the  execution 
of  tlie  warrant  to  carry  it  into  eftect. 

Referring  to  that  portion  of  your  communication  of  the  14th  instant  in  which  you 
inform  his  excellency  the  Governor,  "  that  the  exeution  of  the  warrant  was  not*  re- 
fused, as  no  such  person  as  the  one  specified  therein  was  on  board,'*  I  am  in  a  position 
to  Bt^te  that  ope  of  the  four  men  previously  alluded  to  is  ascertained  to  be  the  person 
named  in  the  warrant. 

I  am  also  to  observe,  that  while  at  the  moment  of  the  dispatch  of  your  letter  it  may 
be  true  that  these  men  were  not  on  Imard  the  Shenandoali,  it  is  beyond  question  that 
they  were  on  board  at  the  time  it  was  indited,  your  letter  having  been  dispatched  at 
five  minute^s  before  ten  o'clock. 

It  thus  appears  plain,  as  a  matter  of  fact,  that  the  foreign-enlistment  act  was  in  course 
of  being  evaded.  Nevertheless,  inasmuch  as  the  only  pi'rson  for  who.se  arrest  a  war- 
rant was  issued  has  been  secured,  and  as  you  are  now  in  a  position  to  say,  as  com- 
manding officer  of  the  ship,  and  in  behalf  of  3'our  Government,  whoso  faith  is  pledged 
by  the  assurance,  that  there  are  "  no  persons  on  board  this  ship  except  those  whoso 
names  are  on  our  shipping  articles,  and  that  no  one  has  been  enlisted  in  the  service  of 
the  Confederate  States  since  my  arrival  in  this  port,"  his  excellency  the  Governor  has 
been  pleased  to  revoke  the  directions  issued    yesterday,  suspending   permiHsion  to 

*  Speech  of  McCuUock  in  the  colonial  assembly,  Am.  App.,  vol.  vi,  666. 
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Brititdi  8ubject»  to  aid  aocl  tLnsxst  yon  in  effecting  the  necessary  repairs,  and  taking 
in  supplies. 

I  am  to  a<ld,  it  is  expected  that  you  will  exercise  every  dispcitch,  so  as  to  insure  your 
departure  by  the  day  named  in  your  first  letter  of  yesterday,  viz,  Sunday  next.  * 

To  this  the  lieatenaut  coiumandiug  replied  on  the  IGth,  and  in  so 
doing  took  occasion  to  say  : 

In  conclusion,  sir,  allow  me  to  inform  you  that  I  consider  the  tone  of  your  letter  re- 
markably disrespectful  and  insulting  to  the  Government  I  have  the  honor  to  represent, 
and  that  I  shall  take  an  early  opportunity  of  forwarding  it  to  the  llichmoud  Govern- 
ment.* 

But  be  accepted  the  privileges  granted.  The  disrespect  and  insult 
consisted,  as  the  Arbitrators  will  readily  perceive,  in  intimating  some- 
what distinctly  to  the  commander,  that  the  Governor  accepted  state- 
ments made  "  upon  honor,''  which  he  knew  to  be  false  in  spirit,  if  not 
in  letter. 

On  the  16th  of  February  an  examination  was  had  of  the  parties  ar- 
rested while  leaving  the  ship,  before  one  of  Her  Majesty's  justices  of 
the  peace  for  the  Colony.  The  witnesses,  whose  affidavits  had  been  taken 
and  presented  to  the  Governor,  were  examined  orally  in  court.  Every 
fact  stated  in  the  affidavits  was  proven,  and  the  accused  were  identified 
as  the  parties  who  were  on  the  ship.  One  of  them  (Charley)  was  not 
only  on  the  ship,  but  in  the  uniform  of  the  ship  performing  the  duties 
for  which  he  had  enlisted,  or  at  lea^t  had  agreed  to  enlist.  Upon  this 
testimony  the  persons  arrested  were  all,  on  the  17th,  committed  for  trial, 
and  two  were  subsequently  convicted.^  But  one  was  afterward  dis- 
charged by  the  Attorney-General  on  account  of  his  youth,  and  another 
for  want  of  proof  as  to  his  nativity.  The  next  day  the  officers  of  tte 
vessel  appealed  to  the  public  through  the  newspapers.  They  there 
stated,  "  upon  their  honor,"  to  protect  themselves,  and  secure  the  escape 
and  increased  efficiency  of  their  ship,  what  they  dared  not  state,  *'  under 
oatli,"  to  protect  the  ignorant  men  whom  they  allowed  to  suft'cr  for  their 
own  crime.^ 

Immediately  after  the  order  permitting  the  repairs  and  supplies  to  be 
continued  was  made  known,  the  Consul  addressed  another  communica* 
tion  to  the  Governor,  which  he  closed  by  saying :  "  I  trust,  therefore, 
that  upon  further  reflection,  your  excellency  will  reconsider  your  decision 
regarding  this  vessel,  against  which  1  have  felt  constrained  to  protest 
so  earnestly."  '-* 

This  communication  must  have  come  into  the  hands  of  the  Governor 
not  long  after  he  had  received  the  somewhat  i>ointed  letter  of  the  com- 
mander of  the  vessel ;  but  neither  the  representations  of  the  Consul,  the 
result  of  the  examination  of  the  men  who  had  been  persuaded  by  the 
real  offenders  to  become  criminals,  the  insolence  of  the  commander  of 
the  vessel,  nor  anything  else,  could  induce  the  authorities  composing 
Iler  Majesty's  Government  at  this  Colony  even  to  put  the  vessel  under 
further  surveillance. 

On  the  16th  of  February,  the  consul  placed  in  the  hands  of  the  Attor- 
^  ^  ^^  ney-General  a  further  affidavit  of  Michael  Cashmore,  a  citi- 
tion"ofco'nte'u.p'iard  zcu  of  Melboumc,  stating  that  he  had,  on  the  2d  of  Febru- 
recru.tm*nt«.         ^^^  ^^^^  ^^  ^^^  Shcuandoah  a  man  in  the  uniform  of  the 

"  ship,  who  was  sitting  with  the  other  sailors  eating  soup,"  and  who  told 
him  he  had  joined  the  ship  that  morning  ;  and  also  an  affidavit  from 
the  captain  of  a  vessel  in  the  port  in  which  it  was  stated  that  fourteen 


^  » Brit.  App.,  Counter  Case^  vol.  v,  p.  11*^,  ^Ibid.,  p.  546. 

,    « Ibid.,  p.  113.  f'lbid.,  p.  614. 
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days  before  he  bad  gone  on  board  the  ship  andinquire<l  of  the  command- 
ing officer  if  he  had  any  chronometers  for  sale  ;  that  he  was  directed  to 
H  person  in  the  uniform  of  an  officer ;  that  he  had  made  a  selection  from 
five  or  six  chronometers  handed  him  by  the  officer  and  bought  and  paid 
for  one  which  he  described.^  These  affidavits  were  procured  and  placed 
in  the  hands  of  the  Law-Officer  of  the  Crown  just  after  the  vessel  had 
been  launched  from  the  slip. 

On  the  16th  of  February,  Lieutenant  Waddell  informed  the  governor, 
that  every  dispatch  was  being  used  by  him  to  get  the  Shenandoah  to 
sea  at  the  earliest  possible  moment  f  and  on  the  17th,  it  was  reported 
by  the  tide-inspector  that  she  had  taken  on  coals  during  the  night,  and 
was  reshipping  stores  from  a  lighter.^  It  must  have  been  apparent  to 
all  she  would  remain  in  port  but  a  short  time  longer. 

At  5  o'clock  in  the  afternoon  of  the  17th,  the  Consul  received  other 
information  to  the  effect  that  men  were  being  enlisted  to  in-  .  ,  . 

crease  the  crew.  He  went  at  once  with  his  new  witness,  i'".""  -...ihorit.e,  t.. 
Andrew  Forbes,  to  the  Crown  Solicitor,  by  whom  he  was 
sent  to  some  of  the  '*  plenty  of  magistrates ;"  then  he  went  to  the  office 
of  the  chief  commissioner  of  police,  who  was  not  in  ;  then  to  the  Attor- 
ney-General, who  wanted  an  affidavit  taken :  then  to  the  office  of  the 
detective  police,  but  the  chief  of  that  office  naust  have  a  warrant  before 
he  could  act,  and  advised  him  to  go  to  the  police  justice  for  that  pur- 
pose ;  then  to  the  police  justice,  who  could  not  take  the  resi>onsibility  of 
granting  a  warrant  upon  the  evidence  of  one  man  alone,  but  advised  him  to 
go  to  a  magistrate  at  Williamstowu,  about  four  miles  distant,  who,  per- 
haps, might  have  corroborative  testimony.  It  was,  by  this  time,  half- 
past  seven  o'clock  in  the  evening.  At  this  hour  the  Consul  took  the 
affidavit  of  the  witness,  which  he  sent  by  private  hand  to  the  attorney- 
general,  and  started  himself  for  Williamstowu.  The  witness,  however, 
being  afraid  of  personal  harm,  refused  to  go  with  him,  and  the  affidavit 
did  not  reach  the  attorney  general  on  account  of  the  lateness  of  the 
hour.*  The  Consul  did,  however,  send  a  messenger  to  the  water-police, 
at  Williamstowu,  who  reported  to  them  the  shipping  of  the  men,  but 
they  said  they  were  powerless  to  interfere  without  directions  from  the 
head  authorities  at  Melbourne.^  In  view  of  this  state  of  facts  the 
United  States  believ^e  the  Arbitrators  will  not  agree  with  Her 
3Iajesty's  Government  when  it  says,  as  it  does  in  the  Counter  Case,  on 
page  97,  that  the  Consul  was  "  certainly  more  justly  chargeable  with  a 
want  of  due  diligence  than  those"  to  whom  he  applied  for  assistance. 

The  United  States  in  this  connection  also  ask  the  attention  of  the 
Arbitrators  to  the  following  statement  in  the  Counter  Case,  presented  by 
Her  Majesty,  on  page  98  : 

Such,  as  far  as  is  known  to  Her  Majesty's  Government,  is  all  the  information  which 
the  aatUorities  of  Melbourne  were  able  to  obtain  as  to  the  allege<l  shipment  of  men 
from  the  Colony  on  boArd  the  Shenandoah.  It  was  furnished,  for  the  most  part,  to  the 
police  by  the  boatmen  who  had  been  employed  in  putting  the  men  on  board,  on  the 
understanding  that  they  should  not  themselves  suffer  on  account  of  what  bad  been 
done. 

But  on  the  IGth,  more  than  twenty-four  hours  before  she  left  port, 
it  was  demonstrated  there  was  evidence  enough  to  convict  four  men 
who  had  enlisted  before  the  vessel  had  sailed,  and  before  she  went  to 
the  docks.  That  information  was  not  obtained  from  boatmen.  Every- 
thing transpired  under  the  eyes  of  the  police  themselves,  and  the  con- 
viction followed  from  their  testimony,  connected  with  that  which  had 

'  Brit.  App.,  vol.  i,  p.  615.      ^  Lord  Blancbard,  Brit.  App.,  vol.  i,  p.  617. 

*  Ibid.,  p.  621.  ^  Affidavit  of  Bobbins,  Am.  App.,  Counter  Case,  p.  115. 

3  Ibid,  p.  532. 
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been  furnisbed  by  the  Gousul.  It  was  what  they  knew  before  the  vessel 
left  port  which  should  have  compelled  them  to  act,  not  what  came  to 
them  aft^r.  The  United  States  have  never  asked  for  the  conviction  of 
the  boatmen.  What  they  wanted  was  the  detention  of  the  vessel,  or, 
at  least,  the  adoption  of  such  measures  as  would  prevent  the  augment- 
ation of  her  warlike  force. 
The  Shenandoah  left  her  anchorage  early  on  the  morning  of  the  18th 

large  recruit  ^ud  procccdcd  to  sea  unmolested.  The  "guns  were  all 
Ilii'ri L'c  ^rom  mh:  load^d  bcforc  the  vessel  went  outside  of  the  Heads.''*  The 
bourne,  chlef  commissioucr  of  police  says,  on  the  2Gth  October,  1871, 

that  "  no  visitors  were  allowed  on  board  the  Shenandoah  under  any  pre- 
tense for  three  days  before  she  sailed,  and,  in  the  absence  of  any  oi'  Her 
Majesty's  ships  in  our  waters  at  the  time,  theeflbrts  of  the  water-police 
were  necessarily  of  little  avail."  '^  The  same  officer  says,  in  the  same  re- 
jiort:  *'  Had  the  Shenandoah  been  afloat  in  the  bay  at  the  time,  I  am 
convinced  that  any  attem])t8  on  the  part  of  the  police  to  search  her,  or 
to  execute  warrants  for  iLe  api)relieusion  of  persons  illegally  enlisted, 
would  have  been  violently  resisted."  \i  this  was  understood  at  the  time, 
the  United  States  are  at  a  loss  to  know  why  it  was  she  was  permitted 
to  get  afloat  until  her  officers  had  allowed  their  vessel  to  come  under 
the  surveillance  of  the  Government,  or  until  some  means  had  been  de- 
vised by  which  a  fresh  violation  of  the  neutrality  of  the  waters  might 
b^  prevented.  Her  Majesty's  ship  Bombay  was  in  port  when  the  Shen- 
andoah arrived,  and  the  United  States  can  hardly  believe  she  had  been 
permitted  to  leave  the  harbor  entirely  unprotected  while  so  troublesome 
a  visitor  remained.  At  so  important  a  station  there  must  have  been 
some  vessel  of  Her  Majesty's  powerful  Navy  that  could  be  called  upon 
by  the  Governor  of  the  Colony  for  assistance  in  case  it  became  necessary. 
At  any  rate  the  Shenandoah  could  have  been  held  upon  the  dock  until 
a  ship  of  war  was  found  to  watch  her  if  the  authorities  had  been  so  dis- 
posed. 

As  soon  as  the  Shenandoah  got  outside  of  the  neutral  wafers  an  addi- 
tion was  found  to  the  complement  of  her  men.  They  ma>  not  have 
been  added  to  her  crew  in  form,  by  actual  enlistment,  but  they  were 
recruited  ;  and  with  the  men  on  board  the  enlistment  was  easily  accom- 
plished. In  this  way  forty-two  men  were  added  to  the  crew,  as  will 
appear  by  the  affidavit  of  Temple,  in  which  names  are  given.^  Among 
these  names  the  Arbitrators  will  find,  as  master-at-arms,  "  Charles 
McLaren."  His  name  also  appears  in  the  report  of  the  chief  detective 
at  Sandridge,  made  on  the  13th  of  February,  where  it  is  said  :  "A  water- 
man named  McLaren,  now  at  Sandridge,  is  either  already  enlisted  or 
about  to  be  so."*  It  also  is  found  in  the  report  of  the  same  detective 
on  the  21st,  as  McLaren,  "  who  stated  openly  a  short  time  back  to  a 
waterman  named  Sawdy  and  others,  that  he  was  about  to  ship  on  the 
Shenandoah."^  They  will  also  find  the  names  of  Thomas  Evans,  Robert 
Dunning,  and  William  Green,  which  also  appear  in  the  affidavit  of 
Forbes,*'  the  witness  who  went  with  the  consul  on  the  17th  when  he  en- 
deavored to  obtain  some  action  by  the  officers. 

As  soon  as  the  vessel  had  escaped,  it  was  easy  for  the  authorities  to 
satisfy  themselves  that  large  additions  had  been  made  to  the  crew. 

The  18tli,  the  day  on  which  she  sailed,  was  Saturday.  The  papers 
published  on  Momlay  morning  all  make  mention  of  the  increase  of  her 
crew.    The  Herald  has  the  following  notice: 

'  13rit.  App.  Counter  Caso,  vol.  v,  p.  120.      "♦Brit.  App.  Counter  Case,  vol.  v,  p.  108. 

« Ibid.,  p.  121.  ftJbid.,  p.  117. 

3  Brit.  App.,  vol.  i,  pp.  701,  702.  •  Brit.  App.,  vol.  i,  p.  616. 
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The  Confederate  cruiser  Shenandoah  left  Holfson's  Bay  at  about  6  a.  m.  on  Saturday, 
and  was  seen  during  the  afternoon  outside  the  Heads  by  the  schooners  Sir  Isaac  New- 
ton »nd  Zephyr.  She  steamed  up  to  the  former  and  hoisted  an  English  ensign,  which 
on  being  answered  with  a  like  flag  she  stood  off  again  ;  when  the  Zephyr  saw  her  at 
a  later  hour  of  the  day  she  was  hove  to  off  Cape  Schanok.  Several  rumors  are  afloat 
that  the  Shenandoah  shipped  or  received  on  board  somewhere  about  eighty  men  just 

Erior  to  leaving.    We  have  since  been  informed  that  she  took  away  a  large  number, 
ut  not  equal  to  that  above  stated.^ 

In  the  Argus  it  was  said : 

It  is  not  to  be  denied,  however,  that  during  Friday  night  a  large  number  of  men 
fbnnd  their  way  on  board  the  Shenandoah,  and  did  not  return  on  shore  again.^ 

Another  paper  said : 

There  is  no  doubt  that  she  has  taken  away  with  her  several  men  from  this  Colony  ; 
report  says  eighty,  but  that  is  probably  an  exaggeration.  The  neglect  of  the  Attor- 
ney-General in  not  replying  to  Captain  WaddelFs  question  as  to  the  extent  of  the  nen-: 
tral  limit,  has  apparently  absolved  that  commander  from  responsibility  so  far  as  car- 
rying on  hostile  operations  outside  Fort  Philip  Heads  is  concerned,  for,  according  to 
our  shipping  report,  the  Shenandoah  steamed  up  to  the  schooner  Sir  Isaac  Newton,  evi- 
dently with  the  intention  of  overhauling  her  had  she  happened  to  be  a  Yankee  vessel. ' 

And  the  Age  said :      ^ 

The  Shenandoah  left  Hobsou's  Bay  at  6  o'clock  on  Saturday  morning.  It  is  cur- 
rently reported  that  she  shipped  some  eighty  men  just  prior  to  leaving.  At  a  late  hour 
on  Saturday  she  was  hove  to  off  Cape  Schanck.  The  police  on  Saturday  received  the 
following  information  relative  to  an  attempt  made  to  enlist  men  for  the  confederate 
service  on  board  the  confederate  steamer  Shenandoah.  About  half  past  4  o'clock  on 
Saturday  afternoon,  a  man  who  gave  his  name  and  address  as  George  Kennedy,  125 
Flinders  Lane,  east,  called  at  the  police  office  in  Russell  street,  and  stated  that,  having 
seen  an  advertisement  in  the  Argus,  he  called  on  the  advertiser,  Powell,  with  whom 
was  another  man  whose  name  ne  did  not  know.  He  remained  in  their  company  for 
aeveral  hours,  during  which  time  they  supplied  him  with  drink,  and  endeavored  by 
every  kind  of  persuasion  to  induce  him  to  join  the  confederate  service  on  board  the 
Shenandoah,  for  which  purpose  they  also  conducted  him  to  the  wharf,  and  desisted 
from  their  efforts  only  when  he  openly  stated  his  intention  of  reporting  the  matter  to 
the  authorities.  Kennedy  further  stated  that  when  the  men  were  using  their  endeav- 
ors to  get  him  to  join  the  Shenandoah  there  were  several  other  persons  present  who 
accepted  their  offers,  and  whom  he  now  believes  to  be  on  board  that  vessel.'* 

On  the  21  St,  the  senior  constable  of  the  water-police  reported  "  that 
at  about  9  o^clock  p.  m.  on  the  17th  instant,  [the  evening  before  she 
sailed,]  when  on  duty  at  the  railway  pier,  oandridge ,  he  observed 
three  watermen's  boats  leave  that  pier,  and  pull  toward  the  Confederate 
States  steamer  Shenandoah,  each  boat  containing  about  six  passengers ; 
observed  likewise  a  person  who  the  constable  believed  to  be  an  officer 
of  the  ship  in  plain  clothes,  superintending  the  embarkation  of  the 
passengers ;  saw  the  same  boats  returning  in  about  half  an  hour  after- 
ward, midway  between  the  Shenandoah  and  the  pier,  with  only  one  man 
in  each  of  them ;  on  returning  to  the  pier  at  about  midnight,  was  informed 
by  the  constable  on  duty  there  (Knox)  that  during  the  absence  of  the 
police  boat,  three  or  four  boats  had  left  the  pier  for  the  Shenandoah, 
containing  in  all  about  twenty  passengers.  Have  made  inquiries  rela- 
tive to  the  persons  conveyed  on  board,  and  find  that  the  parties  named 
in  the  margin  were  seen  on  board  at  one  o'clock  in  the  morning  of  the 
18th  instant."  * 

George  W.  Robbins  also  stated  to  the  police  that  "he  passed  across 
the  bay  on  Friday  night  last,  with  a  message  from  the  American  Consul 
to  the  police,  to  the  effect  that  the  Shenandoah  was  shipping  men  on 
board.  On  his  way  he  saw  a  boat  pulled  by  Jack  Kiley  and  a  man 
named  Muir ;  they  had  about  twelve  men  in  a  boat.    On  his  return, 


^Am.  App.,  vol.  vi,  p.  6b3. 
^  Ibid.,  p.  684. 
5  Ibid. 

9c 


*  Ibid.,  p.  685. 

*  Brit.  App.  Counter  Case,  vol.  v,  p.  1 19. 
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Riley  and  Mair  being  alone,  palled  up  from  the  Shenandoah,  and  hailed 
Bobbins.  Bobbins  did  not  reply."^  The  report  of  this  last  statement 
was  made  on  the  22d. 

But  the  United  States  ask  the  attention  of  the  Tribunal  to  another 
fact  connected  with  the  treatment  of  the  Shenandoah  at  Melbourne. 

She  was  a  *' full-rigged  ship  of  superior  build,  and  with  good  winds 
she  was  a  fast  sailer,  but  with  light  breezes  she  was  only  ordinary.  She 
also  had  steam-power  auxiliary,  with  a  propeller  that  could  be  used  at 
pleasure,  and  which,  when  not  in  use,  could  be  hoisted  up,  so  as  not  to 
interfere  with  her  sailing.  During  the  days  before  named,  she  sailed 
more  than  two  thousand  miles,  and  only  used  her  steam-power  twice, 
once  in  going  through  the  straits  and  again  in  clearing  Behring's 
Island."*  She  only  used  steam-power  two  days  during  the  thirty  pre- 
ceding her  arrival  at  Melbourne.^  Steam  was  rarely  used  except  in 
making  captures. 

Her  repairs  were  only  necessary  to  make  her  steam-power  etfective. 
Exce*.i»e  repair.  Thc  board  of  iuspcctors  appointed  by  the  Governor  to  ascer- 
ai  Melbourne.  ^g^j^  what  rcpairs  were  needed,  reported  that  she  was  not  *'  in 
a  fit  state  to  proceed  to  sea  as  a  steamship ;''  and  all  the  particular  re- 
pairs specified  by  them,  and  by  the  firm  employed  by  Captain  Waddell, 
related  to  her  steam-power  alone.  Not  a  word  is  said  of  any  repairs  to 
her  hull,  and  it  does  not  appear  that  any  were  made  except  calking. 

As  has  been  seen,  when  she  arrived  she  had  on  board  four  hundred 

Coaling  then  ex-  tous  of  coal.^    Thls  fact  was  made  known  to  Governor  Dar- 

c«»«ive.  ijj^g  jjy  ^jj^  United  States  Consul  on  the  17th  of  February.^ 

But  he  must  have  been  made  acquainted  with  the  same  fact  from  other 

sources.    Captain  Waddell  asked  leave  to  land  his  "  surplus  stores."^ 

On  the  7th  the  tide  in8X)ector  reported  that  she  "on  Monday  was  light- 
ening, preparatory  to  being  taken  on  the  slip,  by  discharging  stores  and 
coals  into  the  lighters  near  the  breakwater.^^  On  the  same  day  the 
harbor-master  reported  "  the  crew  and  a  party  of  men  from  the  shore 
are  now  employed  in  discharging  coals  and  stores  into  lighters.  •  •  I 
have  been  given  to  understand,  if  she  be  sufficiently  lightened,  and 
weather  permitting,  she  will  be  taken  into  the  slip  to-morrow  after- 
noon."^ Again,  on  the  8th,  the  tide  inspector  reported,  "The  Shenandoah 
continued  to  discharge  stores  into  lighters  yesterday,  but  little  progress 
was  made,  owing  to  the  boisterous  state  of  the  weather.''^  And  on  the 
9th,  the  harbor-master  reported  "  that  the  persons  in  charge  of  the 
patent  slip,  on  placing  the  Shenandoah  on  the  cradle  yesterday,  found 
she  was  drawing  too  much  water  to  admit  of  the  vessel  being  taken  up 
with  safety.  The  crew  and  men  from  the  shore  are  lightening  her  abaft, 
preparatory  to  another  trial  to  get  her  up  to-day  at  high  water."*®  It 
will  be  borne  in  mind  that  she  was  a  vessel  of  war  without  cargo,  except 
coal.  She  was  lightened,  therefore,  by  taking  out  coals  and  supplies 
only. 

On  the  17th  the  Consul  protested  to  the  Governor  against  her  being 
permitted  to  take  in  coals,  adding,  "I  cannot  believe  Your  Excellency  is 
aware  of  the  large  amount  of  coal  now  being  furnished  said  vessel  ;"^'  but 
the  Governor  "acquainted"  him  in  reply,  on  the  same  day,  that  a  ship 
of  war  of  either  belligerent  is,  under  Her  Majesty's  instructions,  allowed 


*  Brit.  App.  Counter  Case,  vol.  v,  p.  120.  ^  Ibid.,  p.  529. 

^  Affidavit  of  Captain  N^-e,  Am.  App.,  vol.  vii,  p.  92.  ■  Brit.  App.,  vol.  i,  p.  530. 

3  Affidavit  of  W.  G.  Nichols,  Am.  App.,  vol.  vii,  p.  102.  «  Ibid. 

*  Am  App.,  vol.  vi,  p.  698.  "  Ibid. 

6  Brit.  App.,  vol.  i,  p.  614.  >»  Ibid.,  p.   615. 
« Ibid.,  p.  520. 
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to  take  in  coal  sufficient  to  carry  snch  vessel  to  the  nearest  port  of  her 
own  country  or  to  some  nearer  destination.''  * 

Thereupon,  when  the  vessel  was  launched  from  the  slip,  she  was 
hauled  alongside  the  John  Frazer,  and  took  in  three  hundred  tons  of 
coal,  which,  with  the  four  hundred  she  already  had  on  board,  gave  an 
ample  supply  for  the  contemplated  cruise.^  It  is  now  said  by  the  col- 
lector of  customs  that  **two  hundred  and  fifty  tons  of  coals  were  trans- 
shipped to  her  from  the  John  Frazer.''^  It  matters  but  little  which  of 
these  amounts  was  actually  taken,  for,  after  a  cruise  of  nine  months  and 
her  destructive  work  among  the  whaling  fleet  in  the  Arctic  seas,  she 
arrived,  on  the  6th  of  November,  at  Liverpool,  with  one  hundred  and 
thirty  tons  remaining  on  board,  according  to  the  report  of  Captain 
Paynter,  of  Her  Majesty's  ship  Donegal,  to  the  Comptroller  General  of 
the  Coast-guard.* 

Notwithstanding  the  protest  of  the  Consul,  no  account  seems  to  have 
been  required  of  the  actual  amount  on  hand,  and  from  all  that  appears 
an  unlimited  permit  was  granted. 

She  was  also  permitted  to  take  on  board  supplies  for  her  cruise.  The 
extent  of  these  supplies  does  not  appear. 

On  the  30th  of  January  the  Commissioner  of  Trade  and  Customs 
informed  Lieutenant  Waddell  that  *'it  will  be  necessary  that  a  list  of 
the  supplies  required  for  the  immediate  use  of  your  vessel  •  »  • 
should  be  sent  in  for  the  guidance  of  His  Excellency."* 

On  the  same  day  Lieutenant  Waddell  replied,  '*  I  have  to  state  the 
immediate  supplies  required  for  the  officers  and  crew  under  my  com- 
mand consist  of  fresh  meat,  vegetables,  and  bread  daily ;  and  that  the 
sea  supplies  required  will  be  brandy,  rum,  champagne,  port,  sherry, 
beer,  porter,  molasses,  lime-juice,  and  some  light  materials  for  summer 
wear  for  my  men,  &c."^ 

It  will  be  noticed  that  the  quantities  required  are  not  stated ;  but  on 
the  next  day  the  commander  was  notified  that  "  permission  is  conceded 
for  you  to  ship  on  board  the  Shenandoah,  in  such  quantities  as  may  be 
reasonably  necessary,  the  provision  and  supplies  enumerated  in  your 
communication  under  reply."' 

If  any  further  list  was  furnished.  Her  Majesty's  Government  has  not 
seen  fit  to  present  it  for  the  consideration  of  the  Arbitrators. 

The  permit  for  general  supplies  appears,  therefore,  to  have  been  as 
unlimited  as  that  for  coal. 

Without  these  additions  to  her  steam-power,  crew,  and  supplies,  she 
never  could  have  accomplished  the  objects  of  her  cruise.  Although  "a 
fast  sailer  in  a  strong  wind,  with  a  light  breeze,  she  could  not  have  out- 
Bailed  the  average  of  the  whalers."®  It  is  the  firm  opinion  of  Captains 
!Nye,  Hathaway,  Wiuslow,  Wood,  and  Baker  that  if  she  had  not  used 
her  steam-power,  she  could  never  have  captured  the  larger  portion  of 
the  whaling  fleet.  She  waited  for  a  calm  before  attacking  the  whaling 
vessels,  in  order  to  prevent  their  escaping  into  the  ice,  and  then  made 
chase  un<ler  steam.^  And  she  could  not  have  been  safely  handled  in  the 
Arctic  seas  if  she  had  not  obtained  the  additions  to  her  crew  at  Mel- 
bourne. Even  with  these  additions  it  was  often  necessary,  as  has  been 
Been,  to  call  on  the  prisoners  to  assist  in  working  the  ship. 

Tbe  United  States  believe  that  after  this  statement  of  the  occurrences 

»  Brit.  App.,  vol.  i,  p.  617.  *  Ihid.,  p.  640. 

*  Am.  App.»  vol.  vi,  p.  6118.  *  Brit.  App.,  vol.  i,  p.  517. 

•  Brit.  App.  Counter  Case,  vol.  v,  p.  85.         '  Ibid.,  p.  641. 

^  Biit.  App.,  vol.  i,  p.  fi74.  «  Am.  App.,  vol.  vii,  p.  97. 

'  AftidavitH  collected  in  Am.  App.,  vol.  vii,  pp.  S.»*2  et  mq. 
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at  Melbourne)  the  Arbitrators  will  be  surprised  to  find  in  a  report  of  the 
Gtovernor  of  the  Colony  to  the  Home  Government,  detailing  the  facts 
substantially  as  they  are  now  given,  the  following  passage : 

I  will  not  close  my  report  of  these  transactioDS  without  assuring  yoa  tbat  nothing 
could  be  further  from  my  intention  or  that  of  my  advisers  than  that  the  letter  of  the 
Commissioner  of  Trade  aud  Customs  of  the  15th  instant  should  be  justly  open  to  the 
charge  of  being  disrespectful  and  insultiag  to  the  Government  at  Richmond.  A  clear 
recapitulation  of  the  facts  appeared  to  be  expedient,  if  not  necessary,  for  reasons  which 
I  have  already  stated ;  while  the  reference  to  that  Government  was  a  direct  and  natural 
consequence  of  the  declaration  in  Lieutenant  Waddell's  letter  of  the  14th  instant,  then 
under  reply,  that  he  had  written  as  commander  of  the  ship  representing  his  Govern- 
ment iu  British  waters.  Nor  can  I  omit  to  observe  tbat  it  would  have  been  more  con- 
sistent with  the  representative  character  in  which  Lienteuant  Waddell  thus  declared 
himself,  if,  possessing,  as  he  did  throughout,  ample  power  and  means  to  ascertain  that 
his  ship  had  not  become  a  place  of  concealment  for  British  subjects  seeking  to  violate 
or  evade  the  law,  he  had  employed  that  power  and  those  means  more  effectively  before 
commiltiug  himself  to  a  solemn  assertion,  which  eventually  proved  incorrect,  and  if, 
upon  the  discovery  that  these  men  were  on  board  his  ship,( assuming  that  disco verv  to 
have  been  made  as  he  affirms  it  was  after  he  had  dispatched  his  letter  of  the  14th,)  he 
had  immediately  apprised  the  Government  of  the  mistake  he  had  committed,  instead  of 
leaving  it  to  be  brought  to  light  by  the  apprehension  of  the  culprits  themselves,  and 
througn  the  medium  of  a  police  examination.^ 

In  less  than  sixty  days  after  this  report  was  written,  and  before  any 
advices  of  what  had  been  done  could  have  reached  Richmond,  there  was 
no  "  Government '^  there  to  be  insulted,  or  to  which  representations  could 
be  made.  The  armies  of  the  insurgents  had  surrendered,  and  those  who 
had  administered  the  Government  were  fugitives. 

Only  ten  days  before  the  date  of  that  report,  and  after  it  was 
apparent  to  all  that  the  struggle  of  the  insurgents  was  nearly  at  an  end, 
Her  Majesty's  Secretary  of  State  for  Foreign  Affairs  addressed  the  first 
remonstrance  of  his  Government  to  the  agents  of  the  insurgents,  and 
after  stating  that  the  ^^unwarrantable  practice  of  building  ships  in  this 
country  to  be  used  as  vessels  of  war  against  a  State  with  which  Her 
M^'esty  is  at  peace  still  continues,"  says,  "S'ow,  it  is  very  possible  that 
by  such  shifts  and  stratagems  the  penalties  of  the  existing  laws  of  his 
country,  nay,  of  any  law  that  could  be  enacted,  may  be  evaded ;  but  the 
offense  thus  offered  to*  Her  Majesty's  authority  and  dignity  by  the  de 
facto  rulers  of  the  Confederate  States,  whom  Her  Majesty  acknowledges 
as  belligerents,  and  whose  agents  in  the  Unitetl  Kingdom  enjoy  the 
benefit  of  our  hospitality  in  quiet  ^security,  remains  the  same.  It  is  a 
proceeding  totally  unjustifiable  and  manifestly  offensive  to  the  British 
Crown."' 

It  is  a  source  of  pleasure  to  the  United  States  to  learn  that  at  last  Her 
Majesty's  Government  did  realize  that  the  practices  of  the  agents  of  the 
insurgents,  which  had  been  continued  for  so  many  years,  were  "  mani- 
festly offensive."  It  would  have  been  more  gratifying,  however,  if  this 
manifestation  had  been  noticed  at  a  somewhat  earlier  date. 

The  Consul  of  the  United  States,  in  reporting  the  facts  to  his  Govern- 
ment on  the  same  day  that  the  Governor  reported  to  the  Government  of 
Her  Majesty,  uses  the  following  language : 

What  motives  may  have  prompted  the  authorities,  with  evidence  in  their  possession 
as  to  the  shipment  of  large  numbers  of  persons  on  board  said  vessel,  substantiated  by 
the  capture  and  commitment  of  some  escaping  from  said  ship,  to  allow  the  said  vessel 
to  continue  to  enjoy  the  privileges  of  neutrality  in  coaling,  provisioning,  and  depart- 
ing, with  the  affidavits  and  information  lodged  and  not  fully  satisfied,  I  am  at  a  loss  to 
conceive.  Was  it  not  shown  and  proved  that  the  neutrality  was  violated  ?  And  yet 
she  was  allowed  her  own  way  unmolested,  thus  enabling  her  to  renew  her  violations  of 
neutrality  on  a  larger  scale.  There  are  eyes  that  do  not  see  and  ears  that  do  not  hear, 
and  I  fear  that  this  port  is  endowed  with  such  a  portion  of  them  as  may  be  required  to 

'  Brit.  App.,  vol.  i,  p.  509.  '^  Am.  App.,  vol.  i,  p.  631. 
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•nit  the  occasion  ;  for  iu  what  other  way  can  iny  nusuccessfal  attempts  to  ohtaiii  the 
assistance  of  the  authorities  on  the  evening  of  the  17th  instant  be  explained  f  ^ 

The  United  States  believe  the  Arbitrators  will  agree  with  the  Consul 
in  all  that  he  has  said. 

And  here  again  the  United  States  must  ask  the  Arbitrators  to  contrast 
the  conduct  of  Her  Majesty's  Government  with  that  of  His  contmH  »H.twe*« 
Majesty  the  Emperor  of  Brazil,  who,  as  early  as  June  23d, 
1863,  upon  much  less  provocation  from  these  same  belliger- 
ent insurgents,  caused,  among  others,  the  following  salutary  rules  to  be 
promulgated  for  the  guidance  of  the  presidents  of  his  several  provinces : 

6.  Not  to  admit  in  the  ports  of  the  Empire  the  belligerents  which  may  once  have  vio- 
lated nentralit^*. 

7.  To  cause  to  retire  immediately  from  the  maritime  territory  of  the  Empire,  with- 
out fnmishing  them  with  any  supplies  whatever,  the  vessels  which  attempt  to  violate 
neutrality.  • 

8.  Finally,  to  make  use  offeree,  or  in  default,  or  by  the  insufficiency  of  the  same,  to 
protest  solemnly  and  euergetically  against  the  belligerent,  who,  being  warned  and  in- 
timated, does  not  desist  from  violating  the  neutrality  of  the  Empire.  '^ 

From  Melbourne  the  Shenandoah  made  her  way  to  the  Island  of  As- 
cension, where,  about  the  4th  of  March,  she  destroyed  four  whaling  ves- 
sels at  anchor  in  the  harbor.  One  of  these  vessels  was  from  Honolulu, 
under  the  Honolulu  flag,  and  commanded  by  a  citizen  of  Honolulu.  She 
remained  at  this  island  until  about  the  14th  of  March,  and  then  cruised 
for  nearly  a  month  off  the  coast  of  Japan.  The  latter  part  of  May  she 
arrived  in  the  Ochkotsk  sea,  where,  on  the  27th  of  May,  she  captured 
and  destroyed  the  whaling  ship  Abigail,  Captain  N^'e.  She  then 
sailed  for  Cape  Thaddeus,  a  place  much  frequented  by  whaling  ships, 
and  arrived  there  about  the  20th  of  June.  Between  that  time  ana 
the  28th  she  captured  twenty-four  whaling  vessels  with  their  cargoes 
and  outfit,  and  destroyed  all  except  one,  the  largest  number  having 
been  taken  on  the  28th.  The  United  States  believe  the  Arbitrators  wiU 
find  from  the  testimony  of  Captain  Nye,  Captain  Hathaway,  and  W.  H. 
Temple,  ^  that  most,  if  not  all  of  these  captures  were  made  after  Lieu- 
tenant Waddell  had  received  news  that  the  war  had  ended. 

It  is  true  it  is  said  in  the  British  Case,  '^  that  the  commander  of  the 
Shenandoah  positively  affirmed  that  he  had,  on  receiving  intelligence 
of  the  downfall  of  the  Government  by  which  he  was  commissioned,  de- 
sisted instantly  from  further  acts  of  war,"*  but  it  must  be  borne  in 
mind  that  the  same  commander  had  previously  made  some  "  positive" 
statements  at  Melbourne  which  were  afterwards  found  by  Her  Majesty's 
oflBcers  there  not  to  have  been  in  all  respects  true,  and  under  these  cir- 
cnmstances  the  United  States  believe  that,  if  it  becomes  material,  the 
Arbitrators  will  give  more  credence  to  the  affidavits  of  the  intelligent 
captains  than  to  the  assertions  of  the  late  commander.  Although  the 
testimony  of  Temple  was  severely  criticised  by  the  attorney  of  the  com- 
mander at  the  time  it  was  presented,  all  his  statements,  material  to  this 
question,  have  been  fully  sustained  by  the  testimony  of  the  other  wit- 
nesses obtained  since  that  time. 

The  insurrection  came  to  an  end  in  the  month  of  April,  I860.  On 
the  20th  of  June,  Mr.  Mason,  one  of  the  agents  of  the  insurgents  in  Lou- 
don, addressed  a  note  to  Earl  Kussell  in  which  he  said : 

It  heing  cousidered  important  and  right,  in  the  present  condition  of  the  Confederate 
StateH  of  America^  to  arrest  further  hostile  proceedings  at  sea  in  the  war  against  the 
United  States,  those  having  authority  to  do  so  iu  Europe  desire  as  speedily  as  prac- 
ticable to  coniujunicate  with  the  Shenandoah,  the  only  remaining  Confederate  ship  in 
commission,  in  order  to  terminate  her  cruise.    Having  no  means  of  doing  this  in  the 

*  Am.  App.,  vol.  vi,  p.  595.    ^  Am.  App.,  vol.  vii,  pp.  94,  95.     Brit.  App.,  vol.  i,  p.  693. 

•  Brit.  App.,  vol.  i,  p.  295.      ^  Brit.  Case,  p.  157. 
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distant  seas  where  that  ship  is  presumed  now  to  be,  I  venture  to  inquire  of  your  lord 
ship  whether  it  will  be  agreeable  to  the  Government  of  Her  Mcyesty  to  allow  this  to 
be  done  through  the  British  consuls  at  ports  where  the  ship  may  be  expected.^ 

Mr.  Mason  inclosed  an  "order'' from  Bullock,  written  at  Liverpool, 
an4  addressed  to  Lieutenant  Waddell,  in  which  the  following  appears : 

I  have  discussed  the  above  circumstances  fully  with  the  Hon.  J.  M.  Mason,  the 
diplomatic  representative  of  the  Confederate  States  in  England,  and  in  accordance 
with  his  opinion  and  advice  I  hereby  direct  you  to  desist  from  any  further  destruction 
of  United  States  property  upon  the  high  seas,  and  from  aU  offensive  operations  against 
the  citizens  of  that  country.  ^ 

This  order  of  Bullock  was  sent  through  Earl  Kussell  to  the  consuls 
of  Her  Majesty  at  the  points  where  it  was  expected  the  Shenandoah 
might  appear. 

On  the  6th  of  November  she  again  arrived  at  Liverpool,  and  her 
5h.nando.h  at  officcrs  aud  mcu  were  landed  there  and  discharged. 

l.iMjrpool. 


^  Brit.  App.,  vol.  i,  p.  65:?.  .  -  Ibid. 


X -THE  SUMTER,  THE  NASHVILLE,  THE  RETRIBUTION,  THE 
TALLAHASSEE,  AND  THE  CHICKAMAUGA. 


The  attention  of  the  Arbitrators  has  thus  far  been  directed,  in  the 
progress  of  this  investigation  of  facts,  to  vessels  which  left  Great 
Britain  to  receive  their  armament,  and  which  were  afterward,  without 
having  been  engaged  in  any  other  service,  actually  armed  for  war. 

The  United  States  claim,  however,  that  Great  Britain  failed  to  fulfill 
its  duties  toward  them  in  respect  to  certain  other  vessels,  to  wit,  the 
Sumter,  Nashville,  Eetribution,  Chickamauga,  and  Tallahassee.  The 
facts  upon  which  «  claim  is  predicated  for  compensation  on  account 
of  the  acts  committed  by  these  vessels  have  already  been  stated  in  the 
Case  which  the  United  States  have  had  the  honor  to  present  for  the 
consideration  of  the  Tribunal.  Her  Majesty's  Government  has,  how- 
ever, in  its  Case  and  Counter  Case,  submitted  some  new  evidence  which 
makes  it  proper  for  the  United  States  to  present  in  this  argument,  as 
briefly  as  is  possible,  a  summary  of  the  material  facts  in  respect  to 
these  vessels  as  they  now  appear  from  the  evidence  and  allegations 
submitted  by  both  the  parties. 


THE    SUMTER. 

This  vessel  was  originally  in  the  merchant  service  of  the  United 
States,  and,  at  the  outbreak  of  the  rebellion,  was  em- 
ployed as  a  packet  between  New  Orleans  and  Havana. 
Soon  after  the  blockade  of  the  port  of  New  Orleans,  she  was  fitted  and 
armed  for  a  vessel  of  war,  and,  having  escaped  on  the  30th  of  June,  1861, 
through  the  blockade  at  the  mouth  of  the  Mississippi  River,  appeared, 
OD  the  6th  of  July,  at  the  port  of  Cienfuegos,  in  the  island  of  Cuba, 
with  six  prizes  which  she  had  captured  on  her  voyage  thither.^  The 
prizes  were  detained  in  port  upon  the  order  of  the  Captain-General  of 
the  island,  and  subsequently,  on  the  28th  of  the  same  month,  "uncon- 
ditionally" released  "in  consequence  of  investigations  made  by  the  au- 
thorities of  Cienfuegos  concerning  their  capture."^  The  Sumter,  during 
her  stay,  was  permitted  by  the  local  authorities  at  the  port  to  take  coal 
and  water.^  No  application  was  made  to  the  Governor-General  for  that 
purpose.*  She  went  to  sea  in  the  evening  of  the  7th  of  July,^  having 
remained  in  port  about  twenty-four  hours. 

On  the  17th  of  July  she  arrived  at  Curasao,  in  Dutch  Guiana,  where 
she  was  permitted  to  supply  herself  with  coal  and   pro- 
visions.®   She  next  appeared  at  Puerto  Cabello,  in  the  re- 
public of  Venezuela,  on  the  26th  of  July,  with  a  prize,  but  being  ordered 
to  "  take  her  departure  within  four  and  twenty  hours,"  left,  without 
coaling,  at  daylight  on  the  27th,''  and  arrived  at  a  British  port  in  the 

^  Brit.  App.,  Counter  Case,  vol.  vi,  p.  101.  *  ibid.,  p.  104. 

«  Ibid.,  p.  108.  ejbid.,  p.  69. 

^  Ibid.,  p.  104.  ^  Cruise  of  Alabama  and  Sumter,  p.  27. 

*  Ibid.,  p.  105. 
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island  of  Trinidad,  on  the  30tb.  Here  she  was  "supplied  with  a  new 
At  TruudKd.  main  yard,  eighty  tons  of  coal  and  provisions,"  and  sailed  in 

"^  the  evening  of  the  5th  of  August.  ^    She  next  appeared  at 

Paramaribo,  in  Dutch  Guiana,  on  the  19th  of  August,  and  purchased  and 
received  coals  without  objection  on  the  part  of  the  authorities.  Bemain- 
ing  at  this  port  until  the  31st,*  she  appeared  at  the  Brazilian  port  of 
Maranham,  on  the  6th  of  September,  "to  coal  and  procure  supplies."^ 

From  this  port  she  went  to  Martinique,  where  she  also  received  coal 
and  supplies,  and  from  there  to  Cadiz,  at  which  place  she  ar- 
AtMartmiqi.*..        fiyed  ou  thc  4:th  of  Jauuary,  1862.  *    Here  she  was  permit- 
ted to  go  into  dock  and  make  some  slight  repairs.'    "  Thecaptain  of  that 

vessel  [the  Sumter]  asked  for  reparations  in  her  upper  works 
Ai  caAt.  ^^^  .^  ^^^  decks,  but  after  a  scientific  survey  scrupulously 

executed,  it  was  found  that  such  reparations  were  not  necessary,  and 
only  those  which  were  justified  by  an  imperious  necessity  have  been 
authorized."  ^  She  was  ordered  away  from  Cadiz  on  the  17th.'  The 
Minister  of  the  United  States  at  Madrid,  in  reporting  to  Mr.  Seward, 
said  :  "  1  ought  to  say,  perhaps,  that  if  it  nad  not  been  for  the  example 
of  what  had  taken  place  with  the  ^N'ashville  in  an  English  port,  1  am 
confident  that  the  Sumter  would  have  been  forced  to  go  to  sea  from 

Cadiz  as  she  came."^     From  Cadiz  she  went  direct  to 
Gibraltar,  at  which  place  she  arrived  on  the  18th  of  Janu- 
ary, 1862. 

On  the  28th  of  August,  1861,  the  United  States  complained  to  the 
Government  of  the  Netherlands  of  the  treatment  of  the  Sumter  at  Cu- 
rasao, ^  and  on  the  8th  of  October  made  similar  complaint  as  to  the  con- 
duct of  the  colonial  authorities  on  the  occasion  of  her  subsequent  visit  at 
Paramaribo.^*' 

On  the  15th  of  October  the  Minister  of  Foreign  Affairs  advised  the 
Minister  of  the  United  States  at  the  Hague,  "  that  the  Government  of 
the  Netherlands,  wishing  to  give  a  fresh  proof  of  its  desire  [to  avoid) 
all  that  could  give  the  slightest  subject  for  complaint  to  the  United 
States,  has  just  sent  instructions  to  the  colonial  authorities,  enjoining 
them  not  to  admit,  except  in  case  of  shelter  from  stress  (reldche/orcSe^) 
the  vessels  of  war  and  privateers  of  the  two  belligerent  parties,  unless 
for  twice  twenty-four  hours,  and  not  to  permit  them,  when  they  are 
steamers,  to  provide  themselves  with  a  quantity  of  coal  more  than  suf- 
ficient for  a  run  of  twenty-four  hours.''  ^^ 

On  the  30th  of  September,  1861,  Mr.  Adams  made  complaint  to  Earl 
Eussell  of  the  manner  in  which  the  Sumter  had  been  received  at  Trinidad, 
but  as  early  as  the  29th  of  August  the  Duke  of  Newcastle  had  trans- 
mitted to  the  Foreign  OfiBce  a  report  from  the  Governor  of  the  island  to 
the  Colonial  Office,  and  which  was,  of  course,  in  the  possession  of  Earl 
Eussell  when  he  received  the  communication  from  Mr.  Adams.  In  that 
report  of  the  Governor  this  passage  occurs : 

A  ^eat  deal  of  trade  goes  on  between  Trinidad  and  the  northern  ports  of  North 
America,  and  Captain  Seuimes,  I  imagine,  has  not  failed  to  take  this  opportunity  of 
obtaining  information  with  regard  to  tlio  vessels  employed  nnder  the  flag  of  the  United 
States  in  this  traffic.  Fears  are  entert-ained  with  regard  to  one  or  two  now  expected. 
It  is  to  be  hoped  that  the  presence  of  the  Samter  in  these  waters  will  soon  be  made 
generaUy  known,  and  that,  while  the  civil  war  continues,  the  lumber  and  provision 
trade,  any  iuterrnption  of  which  would  cause  serious  embarrassment  to  this  commu- 
nity, will  be  carried  on  in  British  bottoms.''  _^ 

*  Brit.  App.,  vol.  ii,  p.  5.  ^  Adams  to  Seward,  Am.  App.,  vol.  ii,  p.  .579. 

*  Ibid.,  p.  8i.  *  Brit.  App.,  vol.  vi,  p.  119. 
3  Ibid.,  p.  1.  y  Ibid.,  p.  69. 

^Ibid.,  p.  114.  '"  Ibid.,  p.  81. 

»  Ibid.,  p.  116.  'i  Ibid.,  p.  84. 

^  Brit.  App.,  vol.  vi,  p.  119.  '-  Brit.  App.,  vol.  ii,  p.  1. 
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Ou  the  4th  of  October  Ei\r\  Baasell  informed  Mr.  Adams,  "  the  Law 
Officers  of  the  Crown  have  reported  that  the  conduct  of  the  Governor- 
was  in  conformity  to  Her  Majesty's  proclamation."  * 

On  the  1st  of  November  the  Minister  of  the  United  States  at  Rio 
Janeiro  complained  to  the  Government  of  His  Majesty  the  Emperor  of 
Brazil  of  the  conduct  of  the  provincial  authorities  during  the  stay  of 
the  Sumter  at  Maranham.^  A  long  correspondence  ensued,  connected 
with  the  visit  of  this  vessel  and  those  of  other  insurgent  cnrisers  sub- 
sequently, which  resulted  in  the  promulgation  of  the  instructions  to  the 
presidents  of  the  provinces  of  the  Empire,  under  date  of  the  23d  of  June, 
1863,  to  which  reference  has  already  been  made.^ 

It  is  sufficient  for  the  purposes  of  this  Argument  for  the  United  States 
to  say,  that  during  the  contest  between  them  and  the  insurgents,  abuse 
of  neutrality  was  never  tolerated  in  the  ports  of  the  Netherlands  or 
Brazil,  and  these  ports  were  never  suffered  to  be  used,  by  either  of  the 
belligerents,  "  as  the  base  of  their  operations  against  the  commerce  of 
the  Averse  party.'' 

It  is  true  that,  on  the  31st  of  January,  1862,  certain  "  orders  to  be 
observed  in  all  the  ports  of  the  United  Kingdom,  and  those  of  Her  Maj- 
esty's transmarine  territories  and  possessions,"  were  issued  by  Her  Bri- 
tannic Majesty's  Government,*  and  that,  by  the  "  first  and  second  of  the 
*  •  •  orders,  belligerent  vessels  were  absolutely  excluded  from  the 
ports,  roadsteads,  and  waters  of  the  Bahama  Islands,  except  in  case  of 
stress  of  weather,  or  of  special  leave  granted  by  the  lieutenant-governor." 
It  Is  also  true  that,  "  to  vessels  of  the  Confederate  States  it  [access  to 
these  islands]  was  of  great  importance,  the  harbors  of  these  States  behig 
generally,  though  not  always,  effectively  blockaded."^  But  the  United 
States  have  not  yet  been  able  to  discover  that  the  "  special  leave"  re- 
quired by  the  orders  was  ever,  during  the  entire  contest,  withheld  by 
the  Lieutenant-Governor  from  any  insurgent  vessel  of  war,  and  that,  too, 
notwithstanding  the  long-continued  and  flagrant  abuses  of  the  hospital- 
ities of  British  ports,  to  which  the  attention  of  the  Arbitrators  has  already 
been  directed. 

The  Sumter  went  to  Gibraltar  for  coal.  The  Consul  of  the  United 
States  was  enabled  to  prevent  her  obtaining  a  supply  from  the  mer- 
chants at  that  port,  until  the  arrival  of  certain  vessels  of  war  of  the 
United  States  in  the  adjoining  waters  of  Spain,  and,  after  that  time, 
her  movements  were  so  closely  watched  by  these  vessels,  that  she  wtxs 
never  able  to  escape  in  the  character  of  a  ship  of  war. 

Her  crew  was  discharged  and  paid  off  in  April,*  and  previous  to  the 
8th  of  December,  while  she  was  yet  in  port  fully  armed,  a  private  con- 
tract was  made  by  the  insurgents  for  her  sale  for  £4,000.  The  pur- 
chasers were  ready  with  the  money  to  pay  for  her,  and  receive  the  bill 
of  sale,  but  *'  all  the  papers  required  by  them  could  not  be  produced  by 
the  officer  in  charge,  »  »  •  vs-ho,  it  appears,  holds  a  power  of 
attorney  from  a  certain  Bullock,  who  styles  himself  senior  naval  officer 
in  the  Confederate  service  in  Europe,  and,  I  am  told,  is  at  present  in 
England,  giving  his  attention  to  what  relates  to  the  marine  service  of 
the  rebel  States."'  In  consequence  of  this  informality,  the  sale  was  not 
consummated,  and  on  the  same  day,  the  8th,  she  was  advertised  to  be 
sold  at  public  auction.^     The  Consul  of  the  United  States  protested 


>  Brit.  Case,  p.  14. 
-  Brit.  App.,  vol.  vi,  p.  5. 
3  Ante.,  p.  287. 
^  Brit.  Case,  p.  15. 


5  Ibid.,  p.  17. 

«  Brit.  Case,  p.  18. 

^  Sprague  to  AdaoiM,  Am.  App.,  vol.  ii,  p.  507. 
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against  such  sale  being  allowe<l  in  the  port,  stating,  among  other  things, 
that  it  was  being  "  made  for  the  purpose  of  avoiding  a  capture  by  the 
cruisers  of  the  United  States.''^  It  seemed  to  the  commander  of  the 
United  States  war- vessel  Kearsarge  that  '^  the  sale  of  so-called  Confed- 
erate war- vessels  in  British  ports  is  an  act  a«  unfriendly  and  hostile  to 
our  [his]  Government,  as  the  purchase  of  war- vessels  in  their  ports  by 
the  same  party .^'^  He  therefore  advised  the  consul  to  enter  his  protest 
against  the  sale. 

On  the  19th,  the  form  of  a  sale  was  gone  through  with,  but  the  nom- 
inal purchaser  was  M.  G.  Klingender,  intimately  connected  with  the  firm 
of  Frazer,  Trenholm  &  Co.'  She  afterward  received  a 
British  registry,  and  went  to  Liverpool  under  British  colors, 
and  from  that  time  was  used  as  an  insurgent  transport. 

On  the  14th  of  October,  1863,  the  following  significant  letter  was 
written  by  Prioleau,  of  the  firm  of  Frazer,  Trenholm  &  Co.,  at  Liver- 
pool, to  Major  Huse,  which  explains  itself: 

Toncbinff  the  Gibraltar,  formerly  Samtcr,  did  yoa  not  advise  the  government  that 
you  had  taken  her  for  the  war  department  f  They  do  not  understand  it  out  there,  and 
you  must  come  here  and  settle  it  somehow  as  early  as  you  conveniently  can.  I  will 
adopt  either  of  three  courses  which  you  may  prefer :  To  ignore  our  ownership  alto- 
gether, and  consider  her  always  the  property  of  the  government.  2d.  To  sell  her  to 
the  government  at  a  fair  valuation  on  ner  leaving  here.  3d.  To  keep  her  as  our  own 
from  the  time  of  purchase  in  Gibraltar,  and  charge  you  the  regular  rate  of  freight  for 
the  voyage  to  Wilmington,  say  £60  per  ton.  The  first  is  the  best  plan,  I  think.  Cer- 
tainly for  the  government  it  is.  Of  course  you  know  that  it  was  not  she  that  was  sunk 
in  this  harbor.  She  was  at  Wilmington  lately,  and  before  she  is  lost  or  returns  here, 
the  matter  ought  to  be  arranged.** 

As  has  been  seen,  the  sale  of  the  Georgia  was  afterward  permitted  in 
the  port  of  Liverpool.  After  that,  but  not  until  the  9th  of  September, 
1864,  an  order  was  promulgated  by  Her  Majesty's  Government,  that 
'*  for  the  future  no  ship  of  war  belonging  to  either  of  the  belligerent 
powers  of  North  America  shall  be  allowed  to  enter,  or  to  remain,  or  be 
in  any  of  ller  Majesty's  ports,  for  the  purpose  of  being  dismantled  or 
sold.''^ 

When  this  order  was  made  the  insurgents  had  no  armed  ship  of  war 
to  be  dismantled  or  sold. 


The  Naiilivill*-. 


THE    NASHVILLE. 

This  vessel,  like  her  predecessor,  the  Sumter,  had,  previous  to  the 
outbreak  of  the  rebellion,  been  employed  in  the  merchant 
service  of  the  United  States  as  a  packet  running  between 
New  York  and  Charleston.  She  passed  the  blockade  at  the  latter  port, 
on  the  night  of  the  26th  of  August,  having  been  lightened  for  that  pur- 
pose,^ and  arrived  at  the  port  of  St.  George,  in  the  island  of  Bermuda, 
on  the  30th,  a  little  more  than  three  days  after  leaving  her  home 
port."' 
Al  Bermuda.         Shc  prcscntcd  herself  at  Bermuda  as  a  vessel  of  war. 

Governor  Ord,  in  his  report  to  the  Duke  of  Newcastle,  says:  '*I  have 


»  Brit.  Case,  p.  18. 

3  Am.  App.,  vol.  ii,  p.  510. 

3  Ibid.,  p.  515. 

"•  Am.  App.,  vol.  vii,  p.  71. 


^  Brit.  App.,  vol.  iii,  p.  20. 

6  Bemard*8  Neutrality,  p.  267. 

7  Brit.  Case,  p.  20. 
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the  honor  to  acquaint  your  excellency  that  these  islands  were  visited, 
on  the  30th  ultimo,  by  the  Confederate  States  paddle-wheel  steamer 
Nashville,  commanded  by  Lieutenant  Peagram."^  The  Duke  of  New- 
castle, in  sending  this  report  to  the  Foreign  Office,  describes  her  as  the 
" Confederate  States  steam-vessel  Nashville."^  In  point  of  fact  her 
character  as  a  ship  of  war  is  conceded  in  the  British  Case,  as  on  page 
20  it  is  stated  *'  that  she  was  commissioned  as  a  ship  of  war,"  and  that 
*'  her  commander  applied  for  leave  to  draw  a  supply  of  coals,"  &c.  And 
in  the  letter  of  Earl  llussell  to  Mr.  Adams,  replying  to  the  claim  by 
Mr.  Adams,  that  she  was  not  a  vessel  of  war,  found  on  page  21,  it  is 
said,  "The  undersigned  has  to  state  that  the- Nashville  appears  to  be  a 
Confederate  vessel  of  war ;  her  commander  and  officers  have  commis- 
sions in  the  so-styled  Confederate  Navy." 

She  was  allowed  to  coal  at  Bermuda,  and  it  was  known  to  Governor 
Ord,  when  he  saw  her  taking  on  coal,  as  he  did,  that,  when  she  left 
Charleston,  "  it  was  intended  to  coal  at  Bermuda."^  He  also  knew  that 
she  was  a  vessel  of  war,  and  that  she  was  on  her  way  to  England,  for 
he  says,  "  She  has  every  chance  of  reaching  England  unmolested  by  the 
United  States  vessels  of  war."  ^ 

She  could  not  run  the  Jolockade  with  a  full  supply  of  coal,  as  she  had 
been  compelled  to  diminish  her  draught  for  that  purpose ;  therefore,  she 
was  short  of  effective  power  as  a  vessel  of  war  when  she  left  her  home 
port.  An  increase  of  her  supply  of  coal,  beyond  what  she  had  origi- 
nally on  leaving  Charleston,  would  augment  her  naval  force,  and  if  she 
left  her  home  port  with  the  intention  of  thus  augmenting  her  power 
when  she  arrived  at  Bermuda,  and  the  Governor,  with  a  knowledge  of 
that  intention,  allowed  it  to  be  done,  he  did  suffer  the  insurgents  to 
make  use  of  that  port  of  Her  Majesty's  dominions  as  a  base  of  naval 
operations  against  the  United  States. 

The  run  from  Charleston  to  Bermuda,  as  has  been  seen,  occupied  but 
little  more  than  three  days.  On  arrival,  her  supply  of  coal  was  ex- 
hausted. Her  voyage  from  Bermuda  to  Southampton  lasted  from  the 
4th  to  the  21st  of  November,  or  between  seventeen  and  eighteen  days. 
To  enable  her  to  make  that  voyage,  she  had  permission  to  take  on  board 
six  hundred  tons  of  coal.^  It  now  appears  she  only  took  four  hundred 
and  forty-two  and  a  half,  or  four  hundred  and  seventy-two  and  a  half 
tons;^  but  it  matters  little  whether  this  was  the  true  amount,  or  that 
which  was  originally  supposed  and  reported  by  the  Governor.  Either 
was  sufficient  to  enable  her  to  reach  and  destroy  the  Harvey  Birch  on 
the  19th,  within  two  days'  run  of  Southampton.  Without  this  supply 
that  capture  could  not  have  been  made. 

In  the  British  Counter  Case  it  is  said,  *'No  act  appears  to  have  been 
done  by  the  Governor,  and  no  permission  asked  or  granted."^  There- 
fore, it  is  claimed  there  was  no  permission  given  to  <;oal.  At  the  same 
time  it  is  admitted  the  Governor  suffered  the  taking  on  of  an  unlimited 
supply. 

After  lea\ing  Nassau,  and  after  the  destruction  of  the  Harvey  Birch, 
she  arrived  at  Southampton,  and  was  permitted  to  repair      ^  ^    ^^   ^^^ 
and  coal.    On  her  way  from  Southampton  to  a  port  of  the 
insurgents,  she  stopped  again  at  Bermuda  from  the  20th  to  the  24th  of 
February,  and  took  on  coal  from  the  British  ship  Mohawk.  ° 


*  Brit.  App.,  vol.  ii,  p.  87.  ^  Gov.  Ord  to  Duke  of  Newcastle,  Brit.  App.,  vol.  ii,  p.  87* 

*  Ibid.                        .  «*  Brit.  App.,  Counter  Case,  vol.  v,  p.  13. 
'  Ibid.,  p.  88.  ^  Page  70. 

'  Ibid.  »  Brit.  App.,  vol.  ii,  p.  128. 
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This  was  only  a  few  days  after  the  Governor  had  informed  the  Consul 
of  the  United  States  that  it  had  been  ''  decided  not  to  allow  the  forma- 
tion, in  any  British  colony,  of  a  coal  depot  for  the  use  of  the  vessels  of 
war  of  the  insurgents  or  the  United  States.^  After  leaving  Bermuda, 
and  before  attempting  to  enter  any  port  of  the  insurgents,  she  destroyed 
one  vessel. 

From  this  it  will  be  seen  that  the  Nashville  received  her  entire  sup- 
plies, during  her  career  as  a  vessel  of  war,  from  the  ports  of  Great 
Britain. 
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This  was  a  sailing  vessel  of  about  one  himdred  tons  measurement,^ 

with  one  small  gun  on  deck,'*  which,  early  in  the  year  18G3, 

T..r  R,  ini.ui.on.    ^J,^JggQ  fyj,  g^  gjjQrt  tlmo  about  the  Bahama  Banks.    Her  first 

officer  was  Vernon  Locke,  who  either  had  been,  or  afterwards  became,  a 
clerk  for  Adderley  &  Co.,  at  Nassau.* 

It  does  not  appear,  from  the  evidence  furnished  by  either  of  the  Gov- 
ernments, when  or  where  she  was  armed  or  commissioned.  She  was 
originally  a  steamtug,  and  employed  at  Buffalo,  in  the  State  of  New 
York,  upon  Lake  Erie.  Just  before  the  outbreak  of  the  rebellion,  she 
was  taken  into  the  service  of  the  United  States  and  brought  to  the  At- 
lantic coast.  Being  driven  by  stress  of  weather  into  Cape  Fear  River, 
she  was,  just  previous  to  the  attack  on  Fort  Sumter,  seized  by  the  in- 
surgents.* The  United  States  have  no  knowledge  of  the  use  made  of  her 
after  that  time,  until  she  appeared  upon  her  cruise. 

About  the  28th  of  January,  1863,  she  captured  the  schooner  Hanover, 
which  was  taken  by  Locke,  the  first  officer  of  the  Retribution  (as  is  sup- 
posed) to  Long  Cay.  a  small  island  of  the  Bahamas.  She  was  accom- 
panied to  that  island  by  the  schooner  Brothers,  owned  by  the  Messrs. 
Farrington,  doing  business  at  that  place.  Locke,  on  his  arrival,  assumed 
the  name  of  the  master  of  the  Hanover,  consigned,  as  it  appeared 
upon  her  papers,  to  Mr.  Richard  Farrington.''*  His  object  was  to  sell 
the  cargo,  and  he  made  a  statement  of  the  reasons  which  induced  him 
to  come  into  port,  which  Farrington  said  he  "  doubted,''  but  "  did  not 
see  any  impropriety  in  his  acting  as  the  captain's  agent,"  '*  inasmuch  as 
the  captain  came  to  him  properly  documented."^  A  part  of  the  cargo 
was  sold  at  Long  Cay,  and  a  part  was  shipped  on  the  schooner  Brothers 
to  Nassau,  and  there  placed  in  charge  of  James  T.  Farrington,  esq.,  sen., 
one  of  the  magistrates  of  Fortune  Island,  (Long  Cay.)^  The  Hanover 
was  at  the  same  time  loaded  with  salt  and  sailed  for  one  of  the  ports  of 
the  insurgents.^ 

Complaint  as  to  these  transactions  was  made  to  the  Governor  of  the 
Bahamas  on  the  11th  of  March,  and  he  requested  the  advice  of  the 
Attorney-General  as  to  "  what  steps  ought  to  betaken."'®  The  Attorney- 
General  replied,  on  the  16th,  "  that  the  collector  of  the  revenue,  if  he 
had  any  cause  to  suspect  the  character  of  the  vessel  and  cargo,  should 
at  once  have  arrested  both.""  On  the  20th  of  April,  a  Mr.  Bumside,  a 
magistrate  of  Inagua,  made  a  statement  of  facts,  as  he  had  ascertained 
them  upon  an  inquiry  instituted  for  that  purpose.^^  This  statement  was 

^  Am.  App.,  vol.  vi,  p.  213.  ^  Ibid.,  p.  1C8. 

2  Brit.  App.,  Count^jr  Case,  vol.  v,  p.  193.         «  Ibid.,  165,  lh9. 

3  Ibid.,  p.  190.  ^  Brit.  App.,  Counter  Case,  vol.  v,  p.  165. 

*  Ibid.,  p.  196.  '^  Ibid. 

*  Am.  App.,  vol.  vi,  p.  736.  ''  Ibid.,  p.  166. 
^  Brit.  App.,  Counter  Case,  vol.  v,  p.  IGf^.     '-  Ibid.,  p.  167. 
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laid  before  Mr.  Seward  by  Lord  Lyons,  and,  on  the  24th  of  June,  Mr. 
Seward  took  occasion  to  say  to  his  lordship,  that  **  the  information  thus 
communicated  is  acceptable,  so  far  as  it  goes,  but  is  not  deemed  alto- 
gether conclusive.  There  still  remains  a  painful  doubt  on  the  mind  of 
this  Government  whether  the  authorities  and  others  at  Long  Cay  were, 
as  Mr.  Bumside  thinks,  ignorant  that  the  Hanover  was  a  prize  to  the 
Retribution.  I  shall  be  happy  if  the  inquiry  shall  be  prosecuted  so  far 
as  may  be  necessary  to  show  that  the  undoubted  just  intentions  of  Her 
Majesty's  Government  have  been  obeyed.''  ^  Lord  Lyons,  on  the  30th  of 
June,  informed  Mr.  Seward  that  he  should  <^  lose  no  time  in  communi- 
cating this  request  to  Her  Majesty's  Government  and  to  the  governor  of 
the  Bahamas."  *  The  inquiry  does  not,  however,  seem  to  have  been 
prosecuted,  or,  if  it  was,  tlie  United  States  have  not  been  advised  of  the 
result. 

In  May  the  Attorney-General  caused  Locke  to  be  arrested  for  the 
offense  committed  by  his  personation  of  the  master  of  the  Hanover,  and, 
upon  a  preliminary  examination  of  the  charge  before  a  police  magistrate, 
about  the  26th  of  July,  it  appeared  that  the  business  at  the  customs  at 
Long  Cay  was  transacted  principally  by  Mr.  Eichard  Farrington,  who 
was  the  agent  or  consignee,  and  who,  when  examined  and  confronted 
by  the  defendant,  "could  not  swear  to  his  being  the  person  who  repre- 
sented himself  as  •  *  •  the  master  of  the  schooner  •  •  •  but 
believed  him  to  be  the  person."^  The  police  justice,  in  reporting  upon 
the  case,  at  the  request  of  the  colonial  secretary,  on  the  10th  of  March, 
1864,  says  Farrington  "  would  "  not  swear  to  the  identity.*  After  this 
the  accused  was  let  to  bail,  in  the  sum  of  £100,  for  his  appearance  at 
court  for  trial.*  He  was  tried  in  the  following  May  at  Nassau,  but  ac- 
quitted, as  the  evidence  was  not  sufficient  to  satisfy  a  jury,  selected 
from  that  locality,  of  his  identity.^  An  examination  of  the  testimony, 
however,  as  it  is  found  reported  in  the  British  Appendix,  Counter  Case, 
vol.  V,  pp.  188  et  8eq.y  will,we  think,  hardly  satisfy  the  minds  of  the  Arbi- 
trators that "  the  authorities  and  others  at  Long  Cay  were  ignorant 
that  the  Hanover  was  a  prize  to  the  Eetribution."  It  may,  however, 
show  why  it  was  that  the  inquiry  suggested  by  Mr.  Seward  had  not 
ben  prosecuted. 

On  the  19th  of  February  the  American  brig  Emily  Fisher,  on  a  voyage 
from  Guantonomo,  Cuba,  to  New  York,  while  near  Castle  Island,  one  of 
the  Bahamas,  and  in  British  waters,  was  boarded  by  the  British  wreck- 
ing-schooner Emily  Adderley.  What  then  occurreid  is  told  in  the  affi- 
davit of  the  master  of  the  brig,  as  follows : 

That  having  qaestioned  the  captain  of  the  said  vessel  [Emily  Adderley]  closely,  he 
was  told  that  there  were  no  privateers,  or  steamers,  in  the  passage ;  that  soon  after- 
ward the  schooner  hauled  down  the  British  flag  and  then  hoisted  it  again ;  that  at  the 
same  time  he  saw  a  schooner  coming  out  from  under  the  laud,  but  was  told  that  she 
was  a  wrecking-schooner ;  that  soon  after  this  said  schooner  came  under  the  lee  of  the 
brig  and  sent  a  shot  across  her  bows,  at  the  same  time  running  up  the  rebel  flag ;  that 
she  then  sent  a  boat  with  eight  men  weU  armed  on  board,  and  ordered  him  on  board 
the  schooner  with  all  his  papers ;  that  on  arriving  on  board,  the  captain,  after  examin- 
ing his  papers,  told  him  that  he  was  a  prize  to  the  confederate  schooner  Retribution, 
»nd  ordered  him  and  his  crew  to  be  put  into  irons,  which  was  done ;  that  at  noon  the 
irons  were  removed  from  himself  and  the  first  officer,  and  they  were  allowed  the  privi- 
lege of  the  cabin ;  that  all  this  time  the  brig  was  working  up  under  the  land,  where 
five  British  wrecking-schooners  were  anchored ;  that  the  privateer  anchored  about  one 
and  one-half  miles  from  the  shore,  when,  at  about  3  p.  m.,  a  wrecker's  boat  came  along- 
side ;  that  after  some  conversation  with  the  crew  in  a  loud  voice,  the  captain  of  the 
privateer  told  them  in  an  undertone  to  have  two  vessels  alongside  the  brig  that  night ; 


^  Brit.  App.,  Counter  Case,  vol.  v,  p.  170.    *  Ibid.,  p.  177. 

« Ibid.  »  Ibid. 

»  Ibid.,  p.  175.  '^  Ibid.,  p.  18H. 
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tbat  at  about  5  p.  m.  they  ran  the  brig  on  shore,  and  ten  or  twelve  wreckers'  boats 
went  alongside  of  her;  that  at  6  p.  ra.  Mr.  Grey,  the  officer  in  charge  of  the  brig,  came 
on  board  the  privateer,  and  the  deponent  was  then  t^dd  he  could  have  his  boat  to  go 
on  board  the  brig  and  take  what  personal  property  Mr.  Price  might  see  tit  to  give  him ; 
that  he  found  two  wrecking-schooners  alongside  and  about  one  hundred  men  on  board 
the  brig;  that  having  taken  the  personal  effects  into  the  boat  he  landed  on  Acklin's 
Island,  made  a  tent,  ^nd  passed  the  night ;  that  the  next  day  the  wreckers  were  still 
alongside;  that  he  went  on  board  the  brig,  she  being  then  adoat,  and  made  a  claim 
on  the  wreckers  for  the  brig  and  cargo.  He  was  told  he  could  not  have  her,  and  that 
if  the  anchor  was  lifted  the  privateer  would  sink  her ;  that  he  then  protested  against 
removing  any  more  of  the  cargo,  as  the  brig  was  afloat  and  was  in  British  waters,  but 
the  protest  was  disregarded;  that  the  next  day  the  wreckers  had  an  interview  with 
the  captain  of  the  privateer,  and  at  1  p.  m.  sent  him  word  that  they  were  going  to  a 
port  of  entry  and  that  the  deponent  and  his  crew  could  go  with  them  ;  that  at  2  p.  m. 
the  privateer,  the  brig,  and  all  the  wreckers  started  for  Long  Cay,  and  arrived  there 
about  8  p.  m.  the  same  day  ;  that  the  wrecker,  on  board  which  were  deponent  and  his 
crews,  was  anchored  under  the^guus  of  the  privateiir,  which  kept  a  guard  all  night, 
while  Mr.  Grey  and  Mr.  Price,  two  officers,  went  over  to  town  ;  that  on  Monday,  2;Jd, 
the  deponent  went  also  to  town,  and  after  making  inquiry,  found  that  the  captain  of 
the  privateer  wonld  not  allow  him  to  go  on  board  the  brig ;  and  that  the  deponent 
was  told  by  the  authorities  that  though  the  law  would  not  allow  the  privateer  to 
touch  the  brig,  if  he  wished  to  do  so  they  had  no  means  of  preventing  him  ;  that  the 
deponent  was  not  able  to  obtain  possession  of  the  brig  until  after  he  had  bargained 
with  the  wreckers  to  pay  them  50  per  cent,  on  the  cargo,  and  3;i^  per  cent,  on  the  ves- 
sel, when,  after  making  affidavit  of  his  being  the  master,  he  was  placed  in  possession 
by  the  collector  and  went  on  board  ;  that  he  found  the  hull,  spars,  and  rigging  in  good 
order,  but  everything  movable,  on  and  under  deck,  stolen  ;  that  on  the  next  day,  24th, 
he  commenced  receiving  sugar  from  the  wreckers,  and  on  the  25th  found  on  board 
eighty-tbree  hogsheads,  five  tierces,  and  four  barrels,  the  balance  of  cargo  having  been 
taken  ashore  by  the  wreckers;  that  the  wreckers  stove  hogsheads  and  barrels,  and. 
passed  the  sngar  into  their  boats,  and  landed  it  on  the  beach ;  that  the  captain  of  the 
privateer  told  him,  the  deponent,  that  he  had  given  the  cargo  to  the  wreckers,  as  he 
wanted  the  brig;  that  he  was  going  to  put  his  guns  on  board  of  her,  and  destroy  his 
schooner ;  that  he  further  told  the  deponent  that  the  wreckers  were  to  pay  him  some- 
thing handsome,  and  that  the  deponent  believes  they  did  so ;  that  deponent  was 
obliged  to  accept  the  wreckers'  terms  at  the  port  of  entry,  because  the  brig  lay  under 
the  guns  of  the  privateer,  and  the  authorities  declared  their  inability  to  protect  him. 
And  the  deponent  further  says,  that  the  capture  of  his  vessel  and  the  destruction  of 
her  cargo  were  brought  about  by  and  with  the  connivance  and  assistance  of  the  cap- 
tains and  crews  of  the  British  wrecking-schooners,  and  within  the  jurisdiction  of  the 
British  government,  where  he  was  entitled  to  protection,  but  could  not  obtain  it  until 
he  had  submitted  to  the  terms  of  the  wreckers,  all  of  whom  were  British  subjects, 
through  whose  connivance  the  vessel  had  been  stranded  and  the  cargo  destroyed.* 

After  this,  (the  19th  of  February,)  and  before  the  8th  of  March,  the 
Retribution  entered  the  port  of  Nassau  as  an  insurgent  vessel  of  war.^ 
The  "special  leave"  called  for  by  the  regulations  of  the  British  Gov- 
ernment, under  date  of  January  31st,  1802,^  seems  never  to  have  been 
asked  for  or  granted.  Iler  cooimauder  was  not  even  called  upon  for 
his  commission.  All  that  occurred  upon  her  arrival  is  thus  stated  by 
the  pilot : 

She  had  a  small  gun  on  deck.  The  captain  told  me  he  was  from  Long  Cay.  I  asked 
the  captain  where  he  was  fiom.  He  answered,  "Long  Cay."  I  saw  from  the  look  of 
the  vessel  and  the  appearance  of  the  crew,  their  clothing,  that  she  was  likely  to  be  an 
armed  vessel.  1  then  asked  him  if  she  was  a  vessel  of  war.  I  begged  him  to  excuse 
my  being  so  particular,  as  I  was  instructed  to  do  so,  to  put  such  questions.  He  told 
me  she  was  an  armed  vessel."* 

On  the  3d  of  March,  which  was  eight  days  before  the  complaint  was 
made  to  the  Governor  on  account  of  the  capture  of  the  Hanover,  and 
two  weeks  after  the  transactions  with  the  Emily  Fisher,  in  which  the 
*'  wrecking-schooner  Emily  Adderley  "  took  so  prominent  a  part,  Henry 
Adderley  &  Co.  sold,  or  pretended  to  sell,  the  Retribution,  in  the  port 
of  Nassau,  at  public  sale,  to  C.  R.  Perpall  &  Co.,  for  £250.  On  the  2(Jth 


•  *  Brit,  App.,  Connter  Case,  vol.  v,  p.  190.  ^  Anie^  p.  21K>. 
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of  the  same  month,  Perpall  &  Co.  sold  her  for  the  same  amonut  to 
Thomas  Stead,  and  he,  on  the  10th  of  April,  obtained  for  her  a  register 
as  a  British  ship.^  Previous  to  her  sale  she  was  condemned  by  a  board 
of  survey,^  Perpall,  the  ostensible  purchaser,  being  one  of  the  board.^ 


THE    TALLAHASSEE. 

It  will  be  remembered  by  the  Arbitrators  that,  when  presenting  for 
their  consideration  the  facts  connected  with  the  claim  of  the 
United  States  for  acts  committed  by  the  Shenandoah,  we  ^^"''"^^"'^ 
had  occasion  to  call  their  attention  to  a  letter  written  by  the  insurgent 
Secretary  of  the  Navy  to  a  Mr.  Charles  Green,  bearing  date  as  early  as 
the  Isfc  of  July,  18GI,  in  which,  referring  to  the  purchase  of  vessels  to 
be  used  as  transports,  and  the  shipment  of  arms,  &c.,  from  England  for 
the  use  of  the  insurgents,  it  was  said:  "It  is  probable  that,  being  a 
British  subject,  you  might  secure  the  shipment  under  British  colors.^* 
Less  than  fifty  days  after  the  date  of  that  letter,  Mr.  Adams,  in  address- 
ing Earl  Russell  upon  the  subject  of  the  "  transport  Bermuda,  and  the 
information  he  had  obtained  as  the  ground  for  an  application  for  a 
prompt  and  effective  investigation  of  the  truth  of  the  allegations  whilst 
there  is  time,^  called  his  lordship's  attention  to  the  fact  that  *'  she  is 
8t*ated  to  carry  English  colors.''^  From  that  time  until  the  end  of  the 
rebellion,  the  fact  that  the  blockade-running,  and  the  transportation  of 
articles  contraband  of  war,  for  the  use  of  the  insurgents,  was  carried  on, 
almost  exclusively,  under  the  protection  of  the  English  flag,  became 
very  frequently  the  subject  of  direct  complaint  by  Mr.  Adams  to  Earl 
Kussell. 

The  correspondence  upon  this  subject  will  be  found  collected  in  vol- 
ume I  of  the  American  Appendix,  pages  719  to  785,  and  it  shows  con- 
clusively that  the  insurgent  Government  wasin  the  constant  practice  of 
procuring  a  British  registry,  and  of  using  the  British  flag,  for  all  or 
nearly  all  transports.  We  also  claim  that  it  shows  that  this  practice 
was  tolerated  by  Great  Britain. 

As  late  as  the  20th  of  January,  18G5,  the  Lieutenant-Governor  of  Ber- 
muda, in  communicating  with  the  home  government,  took  occasion  to 
say :  '-I  would  further  state  that  the  Chameleon's  register  is  Confederate 
States.  Hence  there  is  another  legal  question  to  which  I  should  be  glad 
tx)  have  an  answer,  viz,  is  a  merchant-ship,  sailing  under  the  flag  of,  and 
registered  by,  an  unrecognized  nation,  to  be  received  in  our  ports  on  the 
same  terms  as  a  trader  under  a  recognized  flag!  I  find  that  this  is  not 
the  first  instance  of  a  ship  trading  hither  with  a  confederate  register, 
though  most  of  the  blockade-runners  are  British.''^ 

On  the  3l3t  of  March,  18G4,  the  Consul  of  the  United  States  at  London 
informed  Mr.  Seward  that  "on  the  Thames  their  activity  in  forwarding 
all  enterprises  in  aid  of  the  Confederacy  is  kept  up  with  nearly  as  much 
vigor  as  on  the  Clyde.  Another  double  screw,  called  the  Atlanta,  similar 
in  most  respects  to  those  which  have  preceded  her,  has  her  sails  bent, 
coals  and  supplies  in,  appears  quite  ready  to  leave."  ^ 


>  Brit.  App.  Counter  Case,  vol.  v,  p.  190.  »  Ante^  p.  238. 
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Again,  on  the  Ist  of  April,  he  says :  "  The  double  screw  is  called  the 
Atlanta.  Her  sails  are  bent,  and  she  appears  qaite  ready  for  sea.  I 
consider  the  Edith  and  her  the  finest  ships  of  the  whole  batch  of  doable 
screws."  ^ 

On  the  8th  of  April,  it  was  reported  to  the  Consul  that  *Hhis  double 
screw  rthe  Atlanta]  left  the  docks  on  Sunday  last,  adjusted  compasses 
same  nay,  and  sailed  on  the  4th  of  April  from  Greenhithe,  and  arrived 
at  Falmouth  on  the  next  day.  She  cleared  for  Bermuda  in  ballast, 
(coal.r» 

On  the  20th  she  arrived  in  Bermuda,  making  the  passage  in  eleven 
days.  The  Consul  at  Bermuda  says,  in  his  report  to  Mr.  Seward :  ^'  This 
vessel  is  undoubtedly  faster  than  any  heretofore  here.  She  is  to  be  under 
the  command  of  Captain  Horner,  formerly  of  the  Flora,  and  recently  in 
the  Index.    He  is  an  Englishmau  by  birth.'^ 

Again,  on  the  30th  of  May,  he  says:  "The  following  steamers  [six 
in  all]  have  left  here  to  run  the  blockade,  probably  for  Wilmington. 
♦    ♦    ♦    May  24,  Atlanta,  Homer,  master.'' 

On  the  6th  of  August  the  Atlanta,  with  her  name  changed  to  the 
Tallahassee,  left  Wilmington,  North  Carolina,  armed  as  a  vessel  of  war, 
and  ran  the  blockade  of  that  port.  On  the  18th  of  the  same  month  she 
arrived  at  Halifax,  Nova  Scotia,  for  coal,  having,  in  the  mean  time, 
destroyed  a  large  number  of  vessels.*  She  remained  in  port  about  forty 
hours,  and,  having  supplied  herself  with  coal  for  her  return,  sailed  on 
the  19th,  and  again  reached  Wilmington  through  the  blockade  on  the 
26th.5 

The  United  States,  having  had  reason  to  believe  she  had  been  armed 
at  Bermuda,  complained  to  the  Government  of  Great  Britain.  The 
matter  was  referred  to  the  authorities  at  Bermuda,  and  on  the  14th  of 
November,  1864,  the  Lieutenant-Governor  reported : 

The  Atlanta  was  reported  here  from  Wilmineton,  with  cargo,  on  the  6th  of  last 
July,  and  she  was  cleared  on  the  11th  of  July  for  Na,8sau,  with  a  cargo  of  seven  hun- 
dred cases  of  preserved  meats,  and  fifty  casks  of  bacon;  she  left  under  British  certifi- 
cate of  registry,  and  carrying  British  merchandise.  All  the  requisites  to  a  regular 
clearance  were  fulfilled.  If  she  went  to  Wilmington,  as  is  probablv  the  case,  notwith- 
standing her  having  cleared  for  Nassau,  she  would  have  reached  tnat  port  about  the 
15th  or  16th  of  July,  between  which  dates  and  the  Ist  of  August  she  probably  took  in 
her  armament.  Everything,  except  direct  testimony,  is  against  the  belief  that  the 
Tallahassee  was  armed  at  Bermuda.^ 

The  Tallahassee  remained  in  commission  until  the  15th  of  December, 
1804,^  and  cruised  for  a  short  time  oflF  the  coast,  in  the  early  part  of 
November,  under  the  name  of  the  Olustee.  On  this  cruise  she  made  a 
few  captures,  and  returned  to  Wilmington.^ 

After  her  armament  was  removed  she  was  loaded  with  cotton,  and, 
on  the  27th  of  December,  under  the  name  of  the  Chameleon,  left  Wil- 
mington, for  Bermuda.  At  that  port  she  was  loaded  with  a  return 
cargo  for  Wilmington,  but,  being  unable  to  run  the  blockade,  pro- 
ceeiled  to  Nassau.  From  there  she  attempted  to  get  into  Charleston, 
but,  being  prevented  in  this,  returned  to  Bermuda;  and  from  theie 
went  to  Liverpool,  consigned  to  Frazer,  Trenholm  &  Co.^ 


*  Am.  App.,  vol.  vii,  p.  727.  '^  Brit.  App.  Couuter  Case,  vol.  v,  p.  1.50. 
-  Ibid.  '  Am.  App.,  vol.  vi,  p.  726. 
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This  vessel  was  forriierly  the  blockade-runner  Edith.  The  consul  of 
the  United  States  at  London,  In  writing  Mr.  Seward  on  the 
nth  of  March,  1864,  said :  "The  steamer  Edith,  the  last  ^•^''"=^"^'^ 
double  screw  completed,  left  on  Wednesday  last  for  Bermuda.  The 
Edith  makes  the  ninth  double-screw  steamer  which  has  been  built  for 
the  rebel  service  in  this  porf  *  She  was  employed  as  a  blockade-runner, 
and  as  such  was  once  or  twice  at  Bermuda.  Having  been  armed  at 
Wilmington  she  ran  through  the  blockade  on  the  28th  of  October,  1864,  as 
a  cruiser,  and  reached  Bermuda  in  that  capacity  on  the  6th  of  November. 
Here  she  was  supplied  with  coal  from  the  bark  Pleiades,  and,  after  re- 
maining nine  days,  got  under  way,  and  returned  to  Wilmington,  where 
she  arrived  on  the  19th  of  November.  Her  armament  was  then  taken 
out  of  her,  and  she  was  reduced  to  her  original  condition  as  a  trans* 
port. 

*  Am.  App.y  vol.  vi,  p.  723. 
10  0 


XL-CONSIDERATION  OF  THE  DUTIES  OF  GREAT  BRITAIN,  AS 
ESTABLISHED  AND  RECOGNIZED  BY  THE  TREATY,  IN  REGARD 
TO  THE  OFFENDING  VESSELS,  AND  ITS  FAILURE  TO  FULFILL 
THEM,  AS  TO  EACH  OF  SAID  VESSELS. 


We  are  now  prepared  for  a  definite  application  of  the  law  and  the 
facts,  under  which  the  determination  of  the  Tribunal  is  to  be  made,  to  the 
question  of  the  duties  of  Great  Britain,  in  the  premises  of  the  Arbitra- 
tion, and  its  performance  thereof  or  failure  therein. 

The  ample  discussions  of  pertinent  questions  and  principles  of  public 
and  municipal  law,  to  be  found  in  the  Cases  and  Counter  Cases  of  the 
two  Governments,  and  subjected  to  comment  in  an  earlier  part  of  this 
Argument,  it  is  not  our  purpose  here  to  repeat  or  renew.  We  shall 
better  observe  the  requirements  of  the  Argument  at  this  stage  of  it,  by 
a  brief  statement  of  the  propositions  which  should  assist  and  control  the 
judgment  of  the  Arbitrators  in  deciding  the  main  issue  of  fact  on  which 
their  award  is  to  turn,  that  is  to  say,  the  inculpation  or  the  exculpation 
of  Great  Britaiu  in  the  matter  of  the  offending  vessels. 


PROPOSITIONS    OF    LAW. 

MEASURE  OF  INTERNATIONAL  DUTY. 

I.  The  Three  Rules  of  the  Treaty  furnish  the  imperative  law  as  to  the 
Ruie.ofih«tr«ny  obHgatious  of  Great  Britain  in  respect  of  each  of  the  vessels 

mp*r«tive.  which  Is  brought  under  review.    The  moment  that  it  appears 

that  a  vessel  is,  in  itself,  within  the  description  of  the  first  article  of  the 
Treaty,  as  being  one  of  "  the  several  vessels  which  have  given  rise  to 
the  claims  generically  known  as  the  ^Alabama  Claims,'"  it  becomes  a 
subject  to  which  the  three  rules  are  applicable. 

II.  This  primary  inquiry  of  fact,  which  simply  determines  that  the 
Appiictionof  the  juHsdlction  of  the  Tribunal  embraces  the  vessel,  is  followed, 

first  n,ie.  neccssarily,  by  the  further  inquiry  of  fact,  whether  or  no  the 

vessel,  in  its  circumstances,  falls  within  the  predicament  of  either  the 
first  clause  or  the  second  clause  of  the  first  rule.  If  it  does,  the  Tribunal 
has  further  to  consider  whether  Great  Britain  has  used,  in  regard  to  said 
vessel,  the  '^due  diligence"  which  is  insisted  upon  by  that  rule,  and  the 
failure  in  which  inculpates  Great  Britain,  and  exposes  it  to  the  condem- 
nation of  responsibility  and  reparation  therefor  to  the  United  States. 

III.  Whatever  may  be  the  scope  and  efficacy  of  the  second  Rule,  and 

of  the  third  Rule,  in  future  or  in  general,  for  the  purposes  of 
.«^o?d^"t'hud  the  present  Arbitration,  the  subjects  to  which  either  of  them 
'^"''*  can  be  applied,  in  reference  to  the  issue  of  the  inculpation 

or  exculpation  of  Great  Britain,  must  be  embraced  within  the  limitation 
of  the  first  article  of  the  Treaty,  and  so,  connected  with  some  or  one  of 
^Hhe  several  vessels  which  have  given  nse  to  the  claims  generically 
known  as  the  '  Alabama  Claims.'"    But  in  regard  to  any  such  vessel,  the 
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general  iDjoDctioDS  of  tbese  two  Bales  fdmisb,  in  their  violation,  a  ground 
for  the  inculpation  of  Great  Britain,  and  its  condemnation  to  responsi- 
bility and  reparation  therefor  to  the  United  States, 

lY.  It  is  not  at  all  material  or  valnable,  in  its  bearing  npon  the  de- 
liberations or  award  of  the  Tribunal,  to  inquire  whether  the 
obligations  of  duty  laid  down  in  the  Three  Rules  are  com-  tuie*Se  u?of  ISs* 
mensurate  with  the  obligations  imposed  by  the  "  principles  ""'"'''"'• 
of  International  Law  which  were  in  force  at  the  time  when  the  claims 
mentioned  in  Article  I{of  the  Treaty]  ferose."  These  Rules  constitute  the 
LAW  of  this  controversy  and  of  this  Tnbunal  in  its  jurisdiction  of  it,  by 
force  of  the  twofold  declaration,  (1)  that,  ^  in  deciding  the  matters  sub- 
mitted to  the  Arbitrators,  they  shall  be  governed^  by  them,  and  (2)  that 
'Mn  deciding  the  questions  between  the  two  countries  arising  out  of 
those  claims,  the  Arbitrators  should  assume  that  Her  Majesty's  Govern- 
ment had  undertaken  to  act  upon  the  principles  set  forth  in  these  Rules." 

V.  The  true  force  of  the  subordinate  provision  that,  besides  the  Rules, 
"  such  principles  of  International  Law,  not  inconsistent  there-  ^^^.  ^^^.^,^ 
with,  as  the  Arbitrators  shall  determine  to  have  been  appli-  jrhJcj/^dirSnubel 
cable  to  the  case,''  shall  govern  them  4n  thdr  decision,  is,  "  **"*" 
necessarily,  to  introduce  from  the  general  doctrines  of  International  Law 
whatever  may  corroborate  or  increase  the  vigor  of  the  Rules,  and  their 
scope  and  efficiency,  but  to  admit  nothing,  from  such  general  doctrines, 
in  redaction  or  disparagement  of  the  Rules. 

YI.  An  assent  to  these  indisputable  propositions  disposes  of  a  very 
considerable  part  of  the  more  remote  argument  of  the  Case  and  Counter 
Case  of  Her  Majesty's  Government 

{a)  The  duties  in  respect  of  which  the  conduct  of  Great  Britain,  in 
fulfilling  or  failing  to  fulfill  the  same,  is  to  be  judged  by  the  rb»  obiit.uon  of 
Tribunal,  are,  by  the  terms  of  the  Treaty,  authoritatively  2Si\£2Vo"iJ'wM 
assigned  as  duties  of  Great  Britain  towards  the  United  «ni"t«"*tio»»ooe. 
States,  of  international  obligation.  Not  only  does  the  Treaty  declare 
that  Great  Britain  was  ^*  bound  "  to  the  fulfillment  of  these  duties,  but 
it  further  declares  that  ^^  the  Arbitrators  should  assume  that  Her  Majes- 
ty^8  Government  had  wndertaJcen  to  eiet^  in  obedience  to  that  obligation. 
All  speculations,  therefore,  of  a  legal  or  practical  character,  presented 
in  the  Case  or  Counter  Case,  and  turning  upon  the  question  of  the 
duties  here  under  judgment  being  duties  of  Oreat  Britain  totts  own 
alws  and  its  own  sul^ects,  and  its  accountability  to  the  United  States 
being  only  secondary  and  of  comity,  seem  unprofitable  to  the  present 
inquiry. 

(h)  The  efforts  of  the  Case  and  Counter  Case  to  ascribe  to,  or  appor- 
tion among,  the  various  departments  of  national  authority, 

i-.ij.  ••i»»i  J  *•  •         •         1  i_        J*         J.  T*»i«  obligation  not 

legislative,  judicial,,  and  executive,  pnncipal  or  subordinate,  ^^^^  ^^"^^ 
the  true  measure  of  obligation  and  responsibility,  and  of  ^^i(htiu!\i\o^!!i'- 
fault  or  failure,  in  the  premises,  a«  among  themselves^  seem  "^"^ 
wholly  valueless.    If  the  sum  of  the  obligations  of  Great  Britain  to  the 
United  States  was  not  performed,  the  Nation  is  in  fault,  wherever,  in 
the  functions  of  the  state  or  in  their  exercise,  the  failure  in  duty  arose. 
(c)  So,  too,  the  particular  institutions  or  habits  of  the  people  of  Great 
Britain,  or  the  motives  or  policy  of  its  Government  in  respect    ^^^  ^  ^^^  .^^^^ 
of  commercial  freedom,  unrestricted  activity,  maxims  or  ito^Viiwu^f'th* 
methods  of  judicial  procedure,  limitations  of  prerogative,  """•********" 
and  similar  internal  arrangements  of  people  and  Government,  cease  to 
have  any  efficacy  in  determining  the  judgment  of  this  Tribunal  upon  the 
fulfillment  of,  or  default  in,  international  duty.    Domestic  liberty,  how- 
ever valuable  to,  and  in,  a  state,  is  not  a  warrant  for  international 
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license;  nor  can  its  advantages  be  cherished  by  Government  or  people 
at  the  cost  of  foreign  nations.  Indeed,  when  a  special  obligation  or 
particular  motive  induces,  and  in  some  sense  justifies,  failure  in  inter- 
national duty,  the  offending  nation  assumes  the  necessary  amends  and 
reparation  to  the  foreign  state.  A  notable  instance  of  this  is  found  ia 
the  course  of  the  Cniled  States  toward  Great  Britain,  when  the  former 
had  failed  in  what  they  admitted  to  be  their  international  duty  to  pre- 
vent the  outtit  of  French  privateers,  by  reason  of  certam  special  rela- 
tions to  France.  Compensation  to  Great  Britain  for  injuries  by  the 
offending  cruisers  was  conceded. 

VII.  The  preceding  observations  leave  the  affirmative  statement  of 
the  obh'gations  resting  upon  Great  Britain  to  secure  the  fulfillment  of 
this  international  duty  to  the  United  States,  free  from  difficulty. 
•  (a)  These  obligations  required  that  all  seasonable,  appeopriate, 
orc.t  Britain  ^ud  ADEQUATE  mcaus  to  the  accomplishment  of  the  end 
SnniKVppmJri^;,  proposcd,  should  be  applied  and  kept  in  operation  by  Great 
^^''ritrTi^Zt  Britain,  from  the  first  occasion  for  their  exhibition  until  the 
tmiiiy.  necessity  was  over. 

(b)  As  the  situation  calling  for  the  discharge  of  these  obligations  on 
Which  rnenns  thc  part  of  Great  Britain  was  not  sprung  upon  it  unawares, 
liSSMe^V'sooS^;  but  was  created  by  the  Queen's  Proclamation,  (a  measure 
required.  ^^-  gtatc  adoptcd  after  deliberation  in  its  own  Government, 

and  upon  conference  with  another  great  European  power,)  the  means  to 
meet  the  duties  of  the  proclaimed  neutrality  should,  at  once,  have  been 
found  at  the  service  of  the  Government,  or  promptly  prepared,  if  defi- 
cient, that  no  space  might  intervene  between  the  deliberate  assumption 
of  these  duties  by  the  Government,  and  a  complete  accession  of  power 
to  fulfill  them. 

(e)  The  dangers  and  difficulties  that  would  attend  and  embarrass  the 
Government  in  the  fulfillment  of  these  duties,  from  the  actual 
wi?h"i*i^un^??*an  disposition  of  it«  own  people,  and  the  urgent  needs  of  the 
•IdXd'ia^X^M  Kebel  belligerents,  constituted  necessary  elements  in  the 
estimate  of  the  actual  duties  the  Government  must  be  pre- 
pared to  fulfill,  and  in  the  forecast  of  the  means  to  meet  and  cope  with 
such  dangers  and  difficulties.  The  immense  temptation  to  British  in- 
terests to  absorb  the  share  of  the  commerce  of  the  world,  which  its  great 
competitor  possessed,  the  immense  temptation  to  theBebel  belligerents 
to  allure  these  interests  of  the  British  people  to  an  actual  complicity  in 
the  preparation  and  maintenance  of  maritime  hostilities,  and,  finally,  to 
drag  the  British  Government  into  formal  waragainst  the  United  St-ates, 
were  within  the  immediate  field  of  observation  to  Her  Majesty's  Minis- 
ters, and  made  a  principal  feature  of  the  situation  they  had  produced, 
and  were  required  to  control.  The  British  Case  and  Counter  Case  have 
given  prominence  to  these  considerations,  in  deprecation  of  the  judg- 
ment of  this  Tribunal  against  Great  Britain  for  the  actual  incompetency 
with  which  it  met  the  duties  of  the  situation.  They  tend  rather  to  a 
condemnation,  in  advance,  for  negligence  of  Great  Britain,  thus  advised 
of  the  duty  imposed  upon  it,  and  failing  to  meet  it  successfully. 

(d)  The  aptitude  or  sufficiency  of  the  system  or  staff  of  public  officers 
other  eii-BM.nu  to    ^t  the  commdud  of  the  Government  for  the  required  service 
be  co,«ider«>.  ^f  ^^jjjg  intcmational  duty  to  the  United  States ;  the  pos- 

session '  of  Executive  power  to  conduct  the  duties  of  the  situation  of 
neutrality  which  it  had  been  competent  to  create,  or  the  need  of  recourse 
to  Parliament  to  impart  it ;  the  force  and  value  of  the  punitive  or  re- 

Eressive  legislation  designed  to  deter  the  subjects  from  complicity  in  the 
;ebel  hostilities,  in  violation  of  the  Government's  duties  to  prevent  such 
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complicity; — all  these  were  to  be  dealt  with  as  practical  elements  in  the 
demands  upon  the  Government  in  fulfillment  of  its  duties,  and  were  to 
be  met  by  well-contrived  and  well-applied  resources  of  competent  scope 
and  vigor. 

•  In  view,  then,  of  all  these  considerations,  from  the  issne  of  the  Queen's 
Proclamation  to  the  close  of  the  rebellion,  the  Rules  of  the  Treaty  of 
Washington  exact  from  Great  Britain  the  preparation  and  the  applica- 
tion, in  prevention  of  the  injuries  of  which  the  United  States  now  com- 
plain, of  seasonahle^  appropriate^  and  adequate  means  to  accomplish  that 
resnlt. 


THE  MEANS  OF  FULFILLING  INTERNATIONAL  DUTY  POSSESSED  BY  GREAT 

BRITAIN. 

I.  That  Great  Britain  possessed  all  the  means  which  belong  to  sover- 
eignty, in  their  nature,  and,  in  a  measure,  of  energy  and  H„j,^„jy„G„^. 
efficacy,  suitable  to  her  proud  position  among  the  great  «jm.Ien^  "i^!e.jed 
Powers  of  the  world,  to  accomplish  whatever  the  will  of  the  """;,'^v«^;{^''^ 
Government  should  decree,  has  never  been  doubted  by  any  """"^^  "*^'°" 
other  Power,  friendly  or  hostile.  The  pages  of  the  British  Case  and  Counter 
Case  devoted  to  suggestions  to  the  contrary,  will  not  disturb  this  opin- 
ion of  the  world,  and  Great  Britain,  for  the  purposes  of  this  Arbitration 
and  the  judgment  of  the  Tribunal,  must  remain  the  powerful  Nation 
which  it  is,  with  the  admirable  Government  which  it  possesses  in  all 
other  relations.  Whatever  infirmity  shall  have  shown  itself  in  the  con- 
duct of  the  Government,  in  the  premises  of  this  inquiry,  it  is  attributa- 
ble solely  to  debility  of  purpose  or  administration,  not  to  defect  of  power. 

II.  The  whole  body  of  the  powers  suitable  to  the  regulation  and  main- 
tenance of  the  relations  of  Great  Britain,  ad  extra j  to  other  rhePr«To«.t.Teof 
nations,  is  lodged  in  the  Prerogative  of  the  Crown.  The  in-  ^•'^crown. 
tercour»e  of  peace,  the  declaration  and  prosecution  of  war,  the  procla- 
mation and  observance  of  neutrality,  (which  last  is  but  a  division  of  the 
general  subject  of  international  relations  in  time  of  war,)  are  all,  under  the 
British  Constitution,  administered  by  the  Royal  Prerogative.  Whether, 
or  to  what  extent,  the  common  or  the  statute  law  of  England  may  or 
should  punish,  by  fines  or  forfeitures,  or  personal  infiictions,  acts  of  the 
subjects  that  thwart  or  embarrass  the  conduct  by  the  Crown /)f  these 
external  relations  of  the  na^tiony  are  questions  which  belong  to  domestic 
policy.  Foreign  nations  have  a  right  to  require  that  the  relations  of 
Great  Britain  with  them  shall  be  suitably  administered,  and  defective 
domestic  laws,  or  their  defective  execution,  are  not  accepted,  by  the 
law  of  nations,  as  an  answer  for  violations  uf  international  duty. 

We  refer  to  the  debates  in  Parliament  upon  the  Foreign  Enlistment 
Bill  in  1819,  and  on  the  proposition  to  repeal  the  Act  in  1823,  and  to  the 
debate  upon  the  Foreign  Enlistment  Bill  of  1870,  (as  cited  in  Note  B  of 
the  Apx>endix  to  this  Argument,)  as  a  clear  exhibition  of  this  doctrine  of 
the  British  Constitution,  in  the  distinction  between  the  executive  power 
to  prevent  violations  of  international  duty  by  the  Nation,  through  the 
acts  of  individuals,  and  the  punitive  legislation  in  aid  of  such  power, 
which  needed  to  proceed  from  Parliament. 

We  refer,  also,  to  the  actual  exercise  of  this  Executive  power  by  the 
Government  of  Great  Britain,  without  any  enabling  act  of    lueierriwdannf 
Parliament  to  that  end,  in  various  public  acts  in  the  course  ^*"'  ^^^^^^^^ 
of  the  transactions  now  in  judgment  before  the  Tribunal : 
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1.  The  Queen's  Proclamation  of  Neutrality,  May  13, 1861.^ 

2.  The  regulations  issued  by  the  Government  ot  Her  Britanic  Majesty 
in  regard  to  the  reception  of  cruisers  and  their  prizes  in  the  ports  of  the 
Empire,  June  1, 1861 ;  June  2, 1865.* 

3.  The  Executive  orders  to  detain  the  Alabama  at  Queenstown  and 
Nassau,  August  2, 1862.^ 

4.  The  Executive  orders  to  detain  the  Florida  at  Nassau,  August  2, 
1862.^ 

5.  The  Executive  orders  to  detain  the  rams  at  Liverpool,  October  7, 
1863.5 

6.  The  debate  and  vote  in  Parliament  justifying  the  detention  of  the 
rams  by  the  Government  "  on  their  own  responsibility,"  February  23, 
1862.6 

7.  The  final  decision  of  Her  Majesty's  Government  in  regard  to  the 
Tuscaloosa,  aa  expressed  by  the  Duke  of  Newcastle  to  Governor  Wood- 
house,  in  the  following  words : 

If  the  result  of  these  inquiries  had  been  to  prove  that  the  vessel  was  really  an  uu- 
condemned  prize,  brought  into  British  waters  in  violation  of  Her  Majesty's  orders 
made  for  the  purpose  ot  maintaining  her  neutrality,  I  consider  that  the  mode  of  pro- 
ceeding in  such  circumstances  most  consistent  with  Her  Majesty's  dignity,  and  most 
proper  for  the  vindication  of  her  territorial  rights,  would  have  been  to  prohibit  the 
exercise  of  any  further  control  over  the  Tuscaloosa  by  the  captors,  and  to  retain  that 
vessel  under  Her  Majesty's  control  and  jurisdiction,  until  properly  reclaimed  by  her 
original  owners. — November  4,  18^.'' 

8.  The  Executive  order  that,  "for  the  future,  no  ship  of  war  belonging 
to  either  of  the  belligerent  powers  of  North  America  shall  be  allowed 
to  enter  or  to  remain  or  to  be  in  any  of  Her  Majesty's  ports  for  the  pur- 
pose of  being  dismantled  or  sold,"*  September  8,  1864. 

9.  The  final  Executive  orders  to  retain  the  Shenandoah  in  port  "by 
force,  if  necessary,''  and  to  "  forcibly  seize  her  upon  the  high  seas,'^ 
September  and  October,  1865. 

10.  The  rejection  by  Parliament  of  the  section  of  the  new  Foreign 
Enlistment  Bill,  which  provided  for  the  exclusion  from  British  ports  of 
vessels  which  had  been  fitted  out  or  dispatched  in  violation  of  the  act, 
as  recommended  by  the  Eeport  of  the  Royal  Commission.  This  rejection 
was  moved  by  the  Attorney  General  and  made  by  Parliament,  on  the 
mere  ground  that  this  power  could  be  exercised  by  Order  in  Council.^® 

That  these  acts  were  understood  by  the  Government  of  Great  Britain 
to  rest  upon  the  Prerogative  and  its  proper  exercise,  is  apparent  from 
the  responsible  opinions  of  the  Law  Officers  given  upon  fitting  occasions. 

1.  In  regard  to  the  Alabama,  the  Law  Officers  of  the  Crown  wrote  to 
Earl  Russell  on  July  29, 1862  : 

We,  therefore,  recommend  that,  withont  loss  of  time,  the  vessel  [the  Alabama]  be 
seized  by  the  proper  authorities ;  al'ter  which  an  opportunity  will  be  aflbrded  to  those 
interested,  previous  to  condemnation,  to  alter  the  facts,  if  it  may  be,  and  to  show  an  in- 
nocent destination  of  the  ship." 

2.  In  the  case  of  Laird's  rams,  the  Law  Officers  of  the  Crown  wrote  to 
Earl  Russell,  on  October  19, 1863 : 

We  are  of  the  opinion,  with  respect  to  the  first  question  submitted  to  us,  that  the 
answer  to  parties  who  have  a  right  to  make  the  inquiry  should  be  that  the  seizure  [of 
the  rams]  has  been  made  by  the  orders  of  Her  Maj  esty's  Government  under  the  authority 
of  the  provisions  of  the  Foreign  Enlistment  Act.'^ 

'  Brit.  App.,  vol.  iii.  p.  17.  ^  Am.  App.,  vol.  v,  pp.  472-500. 

2  Ibid.,  pp.  17-22;  ibid.,  vol.  v,  pp.125-131.  '  Brit.  App.,  vol.  i,  p.  327. 

3  Ibid.,  vol.  i,  p.  203.  « Ibid.,  vol.  iii,  p.  20. 

*  Ibid.,  p.  29 1  ibid.,  vol.  v,  p.  55.  ®  Ibid.,  vol.  i,  p.  657. 

*  Ibid.,  vol.  ii,  p.  384,  et  seq,      '^  Debate  in  Parliament,  Note  B,  App.  to  this  Argument. 
' »  Brit.  App.,  vol.  i,  p.  200.  »« Ibid.,  p.  405. 
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3.  In  the  Hoase  of  Commons,  on  February  23, 1864,  the  Solicitor  Gen- 
eral, speaking  of  the  seizure  of  the  rams  and  defending  the  action  of 
the  Government,  said :  ''  We  have  done  that  which  we  should  expect 
others  to  do  for  us,  and  no  more."^ 

In  the  same  debate  the  Attorney  General,  Sir  Roundell  Palmer,  said : 

The  honorable  gentleman  asks  what  right  the  OoTornment  had  to  detain  the  ships. 
[Mr.  Seymour  Fitzgerald:  "  Hear,  hear.'']  The  honorable  gentleman  orio^i, ''  Hear ;"  but 
I  do  not  hesitate  to  say  boldly,  and  in  the  face  of  the  country,  that  the  Government, 
ou  their  own  responsibility,  detained  them.^ 

He,  Sir  Boundell  Palmer,  said  further : 

In  a  criminal  case  we  know  that  it  is  an  ordinary  course  to  go  before  a  magistrate, 
and  some  information  is  taken  of  a  mast  imperfect  character  to  justify  the  accused's 
committal  to  prison  for  trial,  the  prisoner  being  remanded  from  time  to  time.  And  that 
conrse  cannot  be  adopted  in  cases  of  seizing  of  vessels  of  this  description.  The  law 
gives  no  means  for  that;  and  therefore  it  is  that  the  Grovernment  on  their  own  respon- 
Blbility  must  act,  and  have  acted,  in  determining  that  what  had  taken  place  with 
regard  to  the  Alabama  shonld  not  take  place  with  respect  to  these  ships.' 

4.  In  the  House  of  Commons,  ou  the  28th  of  April,  1864,  the  Attorney 
General,  Sir  Boundell  Palmer,  defending  the  action  of  the  Government 
in  regard  to  the  Tuscaloosa,  as  expressed  in  the  dispatch  of  the  Duke  of 
Newcastle,  before  quoted,  said  : 

Can  it  be  said  that  a  nentral  sovereign  has  not  a  right  to  make  orders  for  the  preser- 
vation of  his  own  neutrality,  or  that  any  foreign  power  whatever  violating  these  orders, 
Erovided  it  be  done  willfully  or  fraudulently,  is  protected  to  any  extent  by  mtemational 
kw  within  the  nentral  territory,  or  has  any  right  to  complain  on  the  gronnd  of  inter- 
national law  of  any  means  which  the  neutral  sovereign  may  see  tit  to  adopt  for  the 
assertion  of  his  t'erritorial  rights  ?  By  the  mere  fact  of  coming  into  neutral  territory 
in  spite  of  the  prohibition,  a  foreign  power  places  itself  in  the  position  of  an  outlaw 
against  the  rights  of  nations ;  ana  it  is  a  mere  question  of  practical  discretion,  judg- 
ment, and  moderation,  what  is  the  proper  way  of  vindicating  the  offended  dignity  of 
the  nentral  sovereign.** 

5.  On  the  26th  of  August,  1864,  the  Attorney  and  Solicitor  General, 
writing  particularly  of  the  proposed  executive  order  before  referred  to, 
in  regard  to  the  sale  of  belligerent  war  vessels  in  the  ports  of  Great 
Britain,  used  these  words : 

The  enforcement  of  such  orders  and  directions,  concerning  as  they  do  ships  which, 
on  their  entrance  into  any  port  of  Her  Majesty,  will  have  the  character  of  public  ships 
of  war  of  a  foreign  Power,  and  will  not  yet  have  become  the  property  of  any  of  Her 
Mi^esty's  subjects,  does  not  belong  to  the  municipal  law  of  this  country,  but  to  the 
same  branch  of  the  Royal  Prerogative,  by  virtue  of  which  Her  Majesty  has  the  power 
of  making  peace  and  war  and  generally  of  conducting  and  controlling  the  external 
relations  of  this  country  with  foreign  Governments.* 

6.  On  the  2l8t  of  April,  1865,  the  Law  Officers  of  the  Crown  thus 
wrote  to  Earl  Eussel,  in  reply  to  a  request  for  instructions  to  Governor 
Darling : 

With  respect  to  his  Excellency's  request  that  he  may  receive  instructions  as  to  the 
propriety  of  executing  any  warrant  under  the  Foreign  Enlistment  act  on  board  a  Con- 
federate (public)  ship  of  war,  we  are  of  opinion  that,  in  a  case  of  strong  suspicion,  be 
onght  to  request  the  permission  of  the  commander  of  the  ship  to  execute  the  warnint ; 
and  that,  if  this  request  be  refused,  he  ought  not  to  attempt  to  enforce  the  execntion  ; 
but  that,  in  this  case,  the  commander  shonld  be  desired  to  leave  the  port  as  speedily  as 
possible,  and  should  be  informed  that  he  will  not  be  re-admitted  into  it.^ 

V,  That  the  faculties  for  this  preventive  service  are  inseparable  from 
the  Executive  power  of  every  Government,  in  the  conduct  of    vrevenur^  power 
its  foreign  relations,  is  proved  by  the  concurrent  evidence  1;^""^ '"ei^'Silre 
furnished  in  the  proofs  laid  before  the  Arbitrators,  respect-  *"''''• 
ing  the  means  possessed  by  the  principal  nations  of  Europe,  and  by  the 

*  Am.  App.,  vol.  V,  p.  496.  ^  Ibid.,  p.  570. 

« Ibid.,  p.  477.  **  Brit.  App.,  vol.  i,  p.  465. 

'  Am.  App.,  vol.  V,  p.  470.  •  Ibid.,  p.  558. 
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United  States  and  Brazil  as  well,  for  the  falfiUment  of  the  international 
duties  of  neutrality.  The  full  power  was  exercised  by  the  administra- 
tion of  President  Washington  before  any  such  authority  was  imparted 
by  Congress,  and  the  later  explicit  communication  of  such  authority  by 
the  legislation  of  the  United  States  rested  upon  the  propriety  of  corrob- 
orating Executive  power  under  a  Government  without  any  personal  pre- 
rogative in  its  Executive  head.  This  distinction  was  well  understood  in 
the  British  Parliament,  and  is  insisted  upon  in  the  debate  upon  the  For- 
eign Enlistment  Bill  of  1819,  set  forth  in  Note  B  of  the  Appendix  to  this 
Argument.  It  was  to  this  consideration  that  the  preventive  vigor  which 
constitutes  so  important  a  difference  between  the  statutes  of  the  United 
States  and  Great  Britain  owes  its  origin. 
VI.  The  limited  territory  of  Great  Britain,  it«  complete  system  of 
^^^^  magistracy,  its  extensive  and  ramified  organization  of  com- 
u^eTllf^H/r  M^^'  mcrclal  and  port  regulations,  for  the  inspection  and  control 

ly'«  Government  tor        n    *.       »  r^  ...  «  *         i* 

the  exercu«  of.£»  of  its  immcusc  customs  revenue,  shipping,  and  navigation, 
ecutive  power.  .^  uctwork  of  niilroads  and  telegraphs,  which  brought  every 
part  of  its  narrow  territory  under  the  eye  and  hand  of  the  central  admin- 
istration, gave  to  the  Government  the  instant  and  universal  means  of 
executing  itB  purposes  of  international  duty,  without  chance  of  miscar- 
riage or  need  of  delay. 

VIL  The  omnipotence  of  Parliament,  the  great  principle  of  the 
Omnipotence   o  f  Britlsh  coustitution,  was  always  at  the  service  of  the  Govern- 
pariinment.  mcut,  to  supply,  cxtcud,  or  confirm  its  authority  in  the  mat- 

er of  international  duty,  and  the  means  and  agencies  of  it«  prompt, 
vigilant,  and  adequate  exercise.  Parliament  was  in  session  at  the  time 
of  the  Queen's  Proclamation,  and  took  notice,  at  the  moment,  of  the 
effects  it  had  produced  in  the  law  of  piracy  as  applicable  to  the  mari- 
time violence  it  would  induce,  as  well  as  of  the  probable  maritime 
instruments  that  the  Kebel  interests  would  press  into  their  service. 
Parliament  wa«  in  session,  also,  when  the  Florida  and  Alabama  were  in 
course  of  construction,  when  the  Government  was  deliberating  upon 
their  detention,  and  when  they  actually  escaped  unimpeded.  The  alac- 
rity with  which  Parliament  could  respond  with  immediate  and  effective 
legislation  at  the  call  of  the  Government,  and  upon  the  occasion  of 
opening  war  calling  into  exercise  the  fulfillment  by  Great  Britain  of  its  in- 
ternational duty  of  neutrality,  is  clearly  shown  by  the  debate  and  action 
of  Parliament  in  the  passage  of  the  new  foreign-enlistment  act  of  1870. 
We  refer  again  to  Note  B  of  the  Appendix  to  this  Argument. 

Upon  the  whole,  then,  it  is  not  to  begainsaid  that  the  Government  of 
Great  Britain  had  at  its  command  every  means  in  their  nature  and  in 
their  energy  and  scope  that  any  Power  needs  or  possesses  for  the  fulfill- 
ment of  the  obligations  assigned  to  it  within  the  premises  of  this  Arbi- 
trati  on,  by  the  'fireaty  of  Washington  or  the  law  of  nations. 


THE  DUTY  OF  GREAT  BRITAIN  IN  ITS  TREATMENT  OF  THE  OFFENDING 
VESSELS  AFTER  THEIR  FIRST  ILLEGAL  OUTFIT  AND  ESCAPE  FROM 
BRITISH  PORTS. 

I.  This  subject,  discussed  at  some  length  in  the  British  Case  and 
Counter  Case,  may  be  disposed  of  by  a  few  elementary  propositions : 

(a)  It  is  undoubtedly  consonant  with  principle  and  usage,  that  a  pub- 
lic-armed vessel  of  a  sovereign  power  should  be  accorded 
ei^ritSiaiiT  ^^-  ccrtalu  privileges  in  the  ports  and  waters  of  other  national 
^'J^^hucSTwd  jurisdictions  notaccorded  to  private  vessels.  The  substance 
diM:rrt.on.rjr.        ^^  thcsc  privilcgcs  Is  2b  Umltcd  concession  of  tlie  chui*acter 
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ot  continued  territoriality  of  the  State  to  which  they  belong,  and  a  con- 
seqaent  exemption  from  the  jurisdiction  of  the  courts  and  process  of  the 
nation  whose  ports  or  waters  they  visit.  But  the  same  reason  which 
gives  support  to  this  immunity  throws  them  under  the  immediate  polit- 
ical treatment  of  the  hospitable  State,  as  represented  by  its  Executive 
head,  in  the  conduct  of  this  international,  if  subordinate,  relation.  How, 
under  the  circumstances  of  each  case  calling  for  Executive  action,  the 
vessels  are  to  be  dealt  with  is  determined,  in  the  first  instance,  by  the 
Government  having  occasion  to  exhibit  the  treatment.  For  its  decision, 
and  the  execution  of  it,  it  is  responsible,  politically  and  internationally, 
and  not  otherwise,  to  the  sovereign  whose  public  ships  have  been  so 
dealt  with.  That,  ordinarily,  the  offense  calling  for  remonstrance  or 
intervention  would  not  be  made  the  subject  of  immediate  and  forcible 
correction,  applied  to  the  vessel  itself,  but  would  be  brought  to  the  at- 
tention of  its  sovereign  for  correction  or  punishment  and  apology,  or 
other  amends,  may  be  assumed.  But  all  this  is  at  the  discretion  of  the 
power  having  occasion  to  exert,  control,  seek  redress,  or  exhibit  resent- 
ment. The  flagrancy  or  urgency  of  the  case  may  dictate  another  course, 
to  be  justified  to  the  sovereign  affected  upon  such  considerations. 

(b)  When,  however,  the  anomalous  vessels  of  a  belligerent  not  recog- 
nized as  a  nation  or  as  a  sovereifjn  claim  a  public  character  u  .houw  not  be 
in  the  port  of  hospitiility,  the  only  possible  concession  of  ;^;fi,t*°reS>«S 
such  character  must,  in  subtracting  them  from  judicial  con-  »-«» !>"'»»*">  p*"'"- 
trol,  subject  them  to  immediate  political  regulation  applied  to  the  vessels 
themselves.  There  is  behind  them  no  sovereign  to  be  dealt  with,  diplo- 
matically or  by  fore^.  The  vessels  themselves  present  and  represent  at 
once  whatever  theoretical  public  relation  exists  or  has  been  accepted. 
To  hold  otherwise  would  make  the  vessels  wholly  lawless  and  predomi- 
nant over  the  complaisant  sovereign,  helplessly  submissive  to  the  mani- 
fold irresponsibilities  the  quasi  public  vessels  assume  to  themselves. 

(c)  The  necessary  consequence  is  that  when  the  offending  vessels  of 
the  non-sovereign  belligerent  have  taken  the  seas  only  by  The  onir  remedy 
deirauding  or  forcing  the  neutrality  of  the  nation  whose  hos-  S^mTii-i^rife 
pitality  they  now  seek,  such  nation  has  the  right,  and,  as  ^LSr^iioiJ  lie 
toward  the  injured  nation  demanding  its  action  upon  the  '«"^>'t»>«">«»^*» 
offending  vessels,  is  under  the  obligation,  to  execute  its  coersive,  its  re- 
pressive, its  punitive  control  over  the  vessels  themselves.  It  cannot 
excuse  itself  to  the  injured  nation  for  omission  or  neglect  so  to  do  by 
exhibiting  its  resentment  against,  or  extorting  redress  from,  any  respon- 
sible sovereign  behind  the  vessels ;  nor  can  it  resort  to  such  sovereign 
for  indemnity  against  its  own  exposure  to  reprisals  or  hostilities,  by  the 
injured  nation,  or  for  the  cost  of  averting  them. 

II.  Upon  these  plain  principles,  it  was  the  clear  duty  of  Great  Britain, 
in  obedience  to  the  international  obligations  insisted  upon  Gr««t  Britain 
by  the  Treaty,  and  the  supporting  principles  of  the  law  of  Sv^-eiiS'IhTVcJ? 
nations  invoked  by  its  requirement,  to  arrest  these  offending  •*•' 
vessels  as  they  fell  under  its  power,  to  proscribe  them  from  all  hospi- 
tality or  asylum,  and  thus  to  cut  short  and  redress  the  injury  against 
the  CTnited  States  which  it  had,  for  want  of  "due  diligence^  in  fulfilling 
its  duty  of  neutrality,  been  involved  in.  The  potcer^  full  and  free,  to 
take  this  course  is  admitted  by  the  British  Government  in  its  Case  and 
Counter  Case.  Whatever  motives  governed  Great  Britain  in  refusing  to 
exercise  this  power,  such  refusal,  as  toward  the  United  States,  is  without 
justification,  and  for  the  continued  injuries  inflicted  by  the  offending 
vessels  Great  Britain  is  responsible,  and  must  make  indemnity. 
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DUE  DILIGENCE  AS  REQUIRED  BY  THE  THREE  RULES  OF  THE  TREATY 
AND  THE  PRINCIPLES  OF  INTERNATIONAL  LAW  NOT  INCONSISTENT 
THEREWITH. 

I.  The  subject  of  *'  due  diligence,^  both  in  its  natare  and  its  measure, 
Due  dii  ^  ^^  obligatory  duty  of  Great  Britain  nnder  the  Three  Eules 

ue  ,  vence.  ^^  ^^^  Treaty,  is  much  considered,  upon  principle  and  author- 
ities, in  the  Case  of  the  United  States,  and  is  commented  upon,  with 
some  fullness,  in  the  British  Case  and  Count^er  Case.  Neither  a  very 
technical  nor  a  merely  philosophical  criticism  of  this  definite  and  prac- 
tical phrase,  adopted  by  the  High  Contracting  Parties  and  readily  esti- 
mable by  the  Tribunal,  can  be  of  much  service  in  this  Argument.  Some 
propositions  and  illustrations  may  aid  the  Arbitrators  in  applying  the 
obligation  thus  described  to  the  facts  and  circumstances  under  which 
its  fulfillment  or  failure  therein  is  to  be  decided  by  their  award. 

II.  The  foundation  of  the  obligation  of  Great  Britain  to  use  "  due  dil- 
After     for  he-  ^S^^^^  ^  prevdHt "  certain  acts  and  occurrences  within  its  ju- 

tiie  JtHS  ncatr.1  risdiction,  as  mentioned  in  the  Three  Eules,  is  that  those  aets 

territory,  the  bo  rden  j  '  ..•■   •••       ••j»,»  «»  •        m^ 

of  proof  is  on  the  aud  occurrcuces  within  its  lunsdiction  are  offenses  against 

netitral  to  »how  dun     ••  .  *  y   ■%  ^•.*.'.         •  a        t^         -w-^     •  j       ^    r^      i 

dih«enre  to  prevent  intematioual  WW,  aud,  being  injurious  to  the  United  States, 
^^^"^  furnish  just  occasion  for  resentment  on  their  part,  and  for 

reparation  and  indemnity  by  Great  Britain,  tinliess  these  offensive  acts 
and  occurrences  shall  be  afiBrmatively  shown  to  have  proceeded  from 
conduct  and  causes  for  which  the  Government  of  Great  Britain  is  not 
responsible.  But,  by  the  law  of  nations,  the  state  is  responsible  for  all 
offenses  against  international  law  arising  within  its  jurisdiction,  by 
which  a  foreign  State  suffers  injury,  unless  the  former  can  clear  itself 
of  responsibility  by  demonstrating  its  freedom  from  fault  in  the  prem- 
ises. 

The  High  Contracting  Parties,  mindful  as  well  of  this  principal  propo- 
sition of  responsibility  of  a  State  as  of  this  just  limitation  upon  it,  have 
assigned  as  the  true  criterion  by  which  this  responsibility  is  to  be 
judged,  in  any  case  arising  between  nations,  the  exhibition  or  omission 
on  its  part  of  "due  diligence  to  prevent''  the  offenses  which,  of  them- 
selves, import  such  responsibility.  The  oftenses  and  the  injuries  re- 
main, but  the  responsibility  of  the  one  nation  and  the  resentment  of 
the  other  therefor  are  averted  by  exculpation  of  the  State  at  whose 
charge  the  offenses  lie,  upon  adequate  proofs  to  maintain  its  defense. 

The  nature  of  the  presumptive  relation  which  the  State  bears  to  the 
offenses  and  injuries  imputed  and  proved,  necessarily  throws  upon  it 
the  burden  of  the  exculpatory  proof  demanded,  that  is  to  say,  the  proot 
of  due  diligence  on  Its  part  to  prevent  the  offenses  which,  in  fact,  and 
in  spite  of  its  efforts,  have  been  committed  within  its  juris(diction,  and 
have  wrought  the  injuries  complained  of. 

III.  It  is  incumbent,  then,  upon  Great  Britain  to  satisfy  the  Tribunal 
that  it  used  "due  diligence  to  prevent''  what  actually  took  place,  and 
for  which,  in  the  absence  of  such  "  due  diligence  to  prevent,"  the  Tri- 
bunal will  adjudge  it  responsible.  The  nature  of  "  diligence,"  aud  the 
measure  of  it  exacted  by  the  qualifying  epithet  "due,"  may  now  be  con- 
sidered. 

(a)  The  English  word  diligence  in  common  usage,  and  in  the  text  of 
Diligence  not  •  tihc  trcaty  alikc,  adheres  very  closely  to  the  Latin  original, 
technical  word.  diUgenUa,  It  imports,  as  its  derivation  from  diligo  (to  love, 
or  to  choose  earnestly)  requires,  enlistment  of  zealous  purpose  toward 
the  object  in  view,  and  activity,  energy,  and  even  vehemence,  in  its  at- 
tainment. It  has  been  adopted  both  in  the  civil  law  and  in  the  com- 
mon law  of  England,  from  common  speech,  and  for  this  virtue  in  its 
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valgar  meaning,  which  can  give  practical  force  and  valae  to  the  legal 
duty  it  is  used  to  animate  and  inspire.  So  far,  then,  from  the  word 
bearing  a  technical  or  learned  sense,  in  its  legal  application  either  to 
private  or  national  obligations,  the  converse  is  strictly  true.  A  defini- 
tion from  approved  authorities  of  the  English  language,  common  to  the 
high  contracting  parties,  is  the  best  resort  for  ascertaining  the  sense 
intended  in  the  text  of  the  treaty.  Webster  defines  "  diligence"  as  fol- 
lows :  ^^  Steady  application  in  business  of  any  kind ;  constant  effort  to 
accomplish  what  is  undertaken }  exertion  of  body  or  mind,  without  un- 
necessary delay  or  sloth ;  due  attention ;  industry ;  assiduity."  He 
gives  also  this  illustrative  definition:  ^^ Diligence  is  the  philosopher's 
stone  that  turns  everything  to  gold;"  and  cites,  as  the  example  of  its 
nse,  this  verse  from  the  English  Scriptures :  '^  Brethren,  give  diligence 
to  make  your  calling  and  election  sure." 

We  confidently  submit  that  no  appreciation  of  the  sense  of  this  car- 
dinal phrase  of  the  Treaty  is  at  all  competent  or  adequate  which  does 
not  give  full  weight  to  the  ideas  of  enlisted  zeal,  steady  application, 
constant  effort,  exertion  of  all  the  appropriate  faculties,  and  without 
weariness  or  delay,  attention,  industry,  and  assiduity. 

{h)  The  qualifying  epithet  "  due"  is  both  highly  significant  and  emi- 
nently practical.  It  requires  the  "diligence,"  in  nature  "pae"  impn*. 
and  measure,  that  is  seasonable^  appropriate^  and  adequate  *^Z\^^  ^Ta 
to  the  exigencies  which  call  for  its  exercise.  It  is  to  be,  in  •*«>"*t«»«^ 
method,  in  duration  and  in  force,  the  diligence  that  is  suitable  to,  or 
demandable  by,  the  end  to  be  accomplished,  the  antecedent  obligations, 
the  interests  to  be  secured,  the  dangers  to  be  avoided,  the  disasters  to 
be  averted,  the  rights  that  call  for  its  exercise.^  ^^Prcestat  exactam  di- 
ligentiamj^  a  phrase  of  the  civil  law,  is  a  just  description  of  the  under- 
taking "  to  use  due  diligence."  Those  who  incur  this  obligation  to  pre- 
vent an  injury  are  excused  from  responsibility,  if  they  fail  only  by  de- 
ficiency of  power.  *'  Ceux  qui,  pouvant  emp6cher  un  dommage  que 
quelque  devoir  les  engageait  de  pr^venir,  y  auront  manqu6,  pourront 
en  ^tre  tenus  suivant  les  circonstances."^ 

(c)  The  British  Case  and  Counter  Case  attempt  to  measure  "  due  dil- 
igence "  in  the  performance  of  this  international  duty  to  the  ^  ^^.^ 
United  States  in  the  premises  of  this  Arbitration  by  the  lA^d^e^nlc [tV 
degree  of  diligence  which  a  nation  is  in  the  habit  of  em-  '*™ 
ploying  in  the  conduct  of  its  own  affairs.  It  is  objection  enough  to  this 
test  that  it  resorts  to  a  standard  which  is  in  itself  uncertain  and  fluctu- 
ating, and  which,  after  all,  must  find  its  measure  in  the  same  judgment 
which  is  to  pass  upon  the  original  inquiry,  and  to  which  it  may  better 
be  at  once  and  directly  applied.  It  is  quite  obvious,  too,  that  this  re- 
sort can  furnish  no  standard,  unless  the  domestic  "affairs"  referred  to 
be  of  the  same  nature,  magnitude,  and  urgency  as  the  foreign  obliga- 
tions with  which  they  are  thus  to  be  compared.  Probably,  the  United 
States  might  be  well  satisfied  with  the  vigilance  and  activity,  and  scope 
and  energy  of  means,  that  Great  Britain  would  have  exhibited  to  pre- 
vent the  outfit  and  escape  from  port  of  the  Alabama  and  her  consorts, 
had  her  own  commerce  been  threatened  by  the  hostilities  they  were 
about  to  perpetrate,  and  her  own  ships  been  destined  to  destruction  by 
the  fires  they  were  to  light.  But  this  is  not  the^tandard  which  the 
Arbitrators  are  invited  to  assume  by  this  reasoning  of  the  British  Case 
and  Counter  Case.    They  are  expected  to  measure  the  due  diligence 

»  See  Webster's  Dictionary  in  verho  Due. 
'  Domat;  Lois  oiviles,  liv.  ii,  tit.  8,  $  4,  No.  8. 
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which  Great  Britain  was  to  use,  under  the  requirements  of  the  Treaty, 
to  prevent  the  destruction  of  the  commerce  and  maritime  property  of 
the  United  States  by  the  ordinary  system  of  detection  of  frauds  upon 
the  customs.  Even  this  comparison  would  not  exculpate,  but  would 
absolutely  condemn,  the  conduct  of  Great  Britain  in  the  premises;  but 
the  standard  is  a  fallacious  application  of  the  proposed  measure  of  dili- 
gence, and  the  measure  itself,  as  we  have  seen,  is  wholly  valueless. 

III.  The  maxims  and  authorities  of  the  law  of  ''due  diligence''  in 

.     .  the  determination  of  private  rights  and  redress  of  private 

byBriti.hnndAmeri-  injurics  may  uot  vcry  often  present  sufficiently  near  anal- 
con  courts  oglcs,  lu  thc  circumstauccs  to  which  they  are  applied,  to 

the  matter  here  under  judgment,  to  greatly  aid  the  deliberations  of  the^ 
Tribunal.  There  is,  however,  one  head  of  the  law  of  private  injuries,' 
familiar  to  the  jurisprudence  of  these  two  great  maritime  powers,  which 
may  furnish  valuable  practical  illustrations  of  judicial  reason  which  they 
both  respect,  and  whose  pertinency  to  certain  considemtions  proper  to 
be  entertained  by  the  Arbitrators  cannot  be  disputed.  We  refer  to  the 
law  of  responsibility  and  redress  for  ccdUsions  at  sea. 

In  the  first  place,  this  subject  of  marine  collisions  is  regarded  by 
scientific  writers  on  the  law  of  diligence  as  falling  within  the  rules 
which  govern  liability  for  ordinary  negligencCj  the  position  in  which  the 
contentions  of  the  British  Case  and  Counter  Case  seek  to  place  in- 
ternational responsibility  of  Gre^t  Britain  to  the  United  States. 

In  the  second  place,  the  controversy  between  the  parties  in  these 
cases  is  admitted  to  exclude  the  notion  of  intent  or  willful  purpose  in 
the  injury,  an  element  so  strongly  insisted  upon  in  defending  Great 
Britain  here  against  the  faults  laid  to  her -charge  by  the  United  States. 

In  the  third  place,  the  circumstances  of  difficulty,  danger,  obscurity, 
uncontrollable  and  nndiscoverable  influences,  and  all  possible  oppor- 
tunities of  innocent  error  or  ignorance,  form  the  staple  elements  of  the 
litigation  of  marine  collisions,  as  they  are  urged,  with  ingenuity  and  per- 
sistency, in  defense  before  this  Tribunal  against  the  responsibility  of 
Great  Britain  for  the  disasters  caused  to  the  United  States  by  the 
means  and  agencies  here  under  review. 

And,  lastly,  the  eminent  judges  who  have  laid  down  the  law  for  these 
great  maritime  Nations,  in  almost  complete  concurrence,  in  this  depart- 
ment of  jurisprudence,  have  not  failed  to  distinguish  between /awif  and 
accident^  in  a  comprehensive  and  circumspect  survey  of  the  whole  scene 
and  scope  of  the  occurrences,  from  the  moment  that  the  duty  arose  until 
the  catastrophe,  and  through  all  the  stages  of  forecast,  precaution,  provis- 
ion, and  preparation,  which  should  precede,  and  of  zeal,  activity,  prompt- 
itude, and  competency,  which  should  attend,  the  immediate  danger.  We 
cite  a  few  cases,  not  dependent  upon  a  knowledge  of  their  special  facts 
for  the  value  of  the  practical  wisdom  they  inculcate,  and  taken,  with  a 
single  exception,  from  British  decisions : 

In  law,  inevitable  accident  is  that  which  a  party  charged  with  an  ofifeuse  could  not 
possibly  prevent  by  the  exercise  of  ordinary  care,  caution,  and  nftiritiine  skill.  It  is 
not  enough  to  show  that  the  accident  could  not  be  prevented  by  the  party  at  the  very 
moment  it  occurred,  but  the  question  is,  could  previous  measures  have  been  adopted 
to  render  the  occurrence  of  it  less  probable  f  (The  Virgil,  7  Jur.,  1174;  2  W.  Kob., 
205:  Notes  of  Cases,  499;  The  Juliet  Erskine,  6  Notes  of  Cases,  633;  The  Mellona,  3 
W.  Rob.,  13 ;  11  Jur.,  78^,  5  Notes  of  Cases.  450 ;  The  Dura.  5  (Irish)  Jur.,  (N.  S.,)  384.)  * 

In  order  to  establish  a  case  of  inevitable  accident,  he  who  alleges  it  must  prove  that 
what  occurred  was  entirely  the  result  of  some  tis  VMjor,  and  that  he  had  neither  con- 
tributed to  it  by  any  previous  act  or  omission,  nor,  when  exposed  fo  the  influence  of 
the  force,  had  been  wanting  in  any  effort  to  counteract  it.  TThe  Despatch,  3  L.  J.,  (N. 
S.)220.)2 

1  Piitchard's  Adm.  Dig.,  2d  ed.,  vol.  i,  p.  133.  » Ibid.,  p.  134. 
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It  U  Dot  a  via  major  which  excuses  a  master,  that  his  vessel  had  caused  damages  to 
another  in  a  tempest  of  wind,  when  he  had  warning  and  sufficient  opportunity  to  pro- 
tect her  from  tliat  hazard.    (The  Lotty,  Olcott,  Adm.,  329.)  » 

It  is  no  excuse  to  urse  that  from  the  intensity  of  the  darkness  no  vigilance,  however 
great,  could  have  enabled  the  vessel  doing  the  damage  to  have  descried  the  other  ves- 
sel in  time  to  avoid  the  collision.  In  proportion  to  the  greatness  of  the  necessity,  the 
freater  ought  to  have  been  the  care  and  vigilance  employed.  (The  Mellona,  11  Jur., 
83 ;  3  W.  Rob.,  13 ;  5  Notes  of  Cases,  450. )« 

It  is  necessary  that  the  measures  taken  to  avoid  a  collision  should  not  only  be 
right,  but  that  they  should  be  taken  in  time.  (The  Trident,  1  Spink's  £ccl.  and  Adm. 
Rep..  222.)  » 

If  circumstances  arise  evidently  and  clearly  requiring  prudential  measures,  and 
those  measures  are  not  taken,  and  the  natural  resuU.  of  such  omission  is  accident,  the 
court  would  be  inclined  to  hoid  the  party  liable,  even  if  such  result  were  only  possi- 
ble.   (Tlie  Itinerant,  2  W.  Rob.,  240;  8  Jur.,  131 ;  3  Notes  of  Cases,  5.)  * 

The  want  of  an  adequate  look-out  at  tlie  time  on  board  a  vessel  at  sea  is  a  culpable 
neglect  ou  her  part,  which  will,  prima  fadey  render  her  responsible  for  injuries  re- 
ceived from  her.  (The  Emily,  Olcott,  Adm.,  132  ;  1  Blatch.  Ct.  Ct.,  236;  The  Indiana, 
1  Abb.,  Adm.,  330.) ' 

To  constitute  a  good  look-out  there  must  be  a  sufficient  number  of  persons  stationed 
for  the  purpose,  who  muse  know  and  be  able  to  discharge  that  duty.  The  George,  9 
Jur.,  670;  4  Notes  of  Cases,  161. » 

IV.  In  iissigiiiDg  a  just  force  to  the  "  due  diligence,''  upon  the  pres- 
ence of  which,  Id  the  failure  of  Great  Britain  actually  to 

,      .1  .'..  i'j/»»^  ii«  1         Ai-  "n**  United  Sute* 

prevent  the  injunes  complained  of,  its  exculpation  by  the  donotde.ire«.erere 
tribunal  is  to  turn,  we  have  had  no  occasion  to  insist  upon 
any  severity  or  weight  of  obligation  too  burdensome  for  the  relation  of 
neutrality  to  endure.  On  the  contrary,  both  the  sentiments  and  the 
interests  of  the  United  States,  their  history  and  their  future,  have 
made,  and  will  make,  them  the  principal  advocates  and  defenders  of  the- 
rights  of  neutrals  before  all  the  world.  In  pleading  before  this  Tribunal 
for  indemnity  at  the  hands  of  Great  Britain  for  the  vast  injuries  which 
its  nonfulfillment  of  neutral  duties  has  caused,  the  United  States  desire 
no  rule  or  measure  of  such  duties  to  be  assumed  or  applied  by  this  tri- 
bunal that  its  enlightened  and  deliberate  judgment  would  not  assign  as 
suitable  to  govern  the  conduct  of  each  one  of  the  equal  and  independent 
Powers  which  are  represented  in  this  Arbitration.  The  The,  do  not  pro- 
United  States  do  not  themselves  undertake  to  become  to  JSS™  iTSUrr'SJi: 
other  nations  guarantors  of  the  action  of  all  persons  within  ^^'^ 
their  jurisdiction,  and  they  assert  no  such  measure  of  responsibility 
against  Great  Britain.  They  lay  no  claim  to  perfection  or  infallibility 
of  administration,  or  security  against  imposition^  misadventure^  miscar- 
riage^ or  misfortune^  nor  would  they  seek  to  charge  Great  Britain,  or 
any  other  nation,  upon  any  such  requirement  or  accountability.  But 
the  United  States  do  maintain  that  the  disposition  and  action  comport- 
ing with  ^^  due  diligence,'^  as  reasonably  interpreted,  are  adequate  to 
prevent,  and  will  prevent,  but  for  extraordinary  obstacles  or  accidents, 
violations,  by  a  powerful  State^  of  its  duties  to  other  nations  ]  that 
when  such  prevention  fails,  the  proof  of  this  disposition  and  action 
toward  prevention,  and  of  the  obstacles  and  accidents  that  thwarted 
the  purx>ose  and  the  effort,  are  demandable  by  the  aggrieved  nation, 
and  that  upon  that  proof  the  judgment  of  exculpation  or  inculpation  is 
to  proceed. 

y.  Ill  conclusion,  we  conceive  that  the  Arbitrators  are  unquestionably 
the  rightful  judges  of  what  constitutes  ^  due  diligence,"  in  The  Arbitrator,  the 
the  sense  of  the  Treaty,  and  that  this  secures  not  only  to  the  il'Si'ef  'Lu?  "m- 
contending  parties,  but  to  the  rights,  duties,  and  interests  "*^' 

*  Pritcbard's  Adm.  Dig.,  !s2d  ed.,  vol.  i,  p.  134,  note.  ''Ibid.,  p.  141. 

>Ibid.,  p.  135.  •  Ibid.,  p.  134,  note. 

» Ibid.,  p.  140.  6  Ibid.,  p.  143. 
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cared  fbr  by  the  law  of  natioDS,  a  reasonable,  a  practical,  and  a  perma- 
nent rule  and  measure  of  obligation,  just  in  its  judgment  of  the  past, 
and  wise  and  beneficent  in  its  influence  on  the  future.  We  concur  in 
the  final  considerations  of  the  British  Counter  Case  on  this  subject  of  due 
diligence,  in  leaving  "the  Arbitrators  to  judge  of  the  facts  presented  to 
them  by  the  light  of  reason  and  justice,  aided  by  that  knowledge  of  the 
genera]  powers  and  duties  of  administration  which  they  possess  as  per- 
sons long  conversant  with  public  affairs."^ 

'  Brit.  Ck>anter  Case,  p.  125. 


XII -THE  FAILURE  OF  GREAT  BRITAIN  TO  FULFIL  ITS  DUTIES, 
AS  ESTABLISHED  AND  RECOGNIZED  BY  THE  TREATY,  CONSID- 
ERED UPON  THE  FACTS. 


CONSIDERATIONS  OF  GENERAL  APPLICATION. 

It  is  assamed  in  the  British  Case,  and  argued  in  addition  in  the  Coun- 
ter Case,  that  the  only  vessels  which  fall  within  the  descrip-  .  ^^  ^^^^  ^^ 
tion  of  the  first  Article  of  the  Treaty  as  "  the  several  vessels  ceroi'SSL.  21* 
which  have  given  rise  to  the  claims  genencally  known  as 
the  <' Alabama  claims,"^  are  the  Florida,  Alabama,  Oeorgia,  and  Shenan- 
doah. As  to  these  vessels  there  is  no  contention  in  this  respect,  and 
they  and  their  history  and  career  are  included,  indisputably,  within 
the  jurisdiction  conferred  upon  the  Tribunal  by  the  Treaty  of  Washington. 

The  Case  of  the  United  States  sets  forth  a  list  of  C/ertain  other  vessels, 
which  they  understand  to  be  embraced  within  the  jurisdiction  of  the 
Tribunal,  and  the  circumstances  of  whose  dispatch  and  career  bring 
them  within  the  application  of  the  Rules  of  the  Treaty,  and  of  the  con- 
demnation of  GreatBritain  by  the  Tribunal  for  failure  to  fulfill  the  duties 
in  this  regard  insisted  upon  by  these  Rules,  and  the  principles  of  Inter- 
national Law  not  inconsistent  therewith.  Of  these,  three,  viz,  the  Clar- 
ence, the  Tacony,  and  the  Archer,  are  described  as  tenders  of  the 
Florida ;  and  one,  the  Tuscaloosa,  as  a  tender  of  the  Alabama.  The 
others,  the  Sumter,  the  Nashville,  the  Retribution,  the  Tallahassee,  and 
the  Chickamauga,  are  independent  vessels.  In  addition  to  the  evidence 
furnished  by  the  history  of  each  of  these  vessels  in  the  Case  of  the 
United  States,  the  Counter  Case  presents  special  considerations  to  show 
that  all  these  vessels  fall  within  the  description  of  the  Treaty  jurisdiction 
of  the  Tribunal.* 

The  specific  facts  connected  with  these  several  vessels  have  been 
made  the  subject  of  comment  in  previous  pages  of  this  Argument,  and 
they  do  not  need  to  be  further  specially  noted  at  present.  Undoubt- 
edly the  <^  considerations  of  fact  of  general  application,^  which  now  oc- 
cupy our  attention,  have  their  most  important  relation  to  the  Florida, 
the  Alabama,  the  Georgia,  and  the  Shenandoah^  the  principal  agents  in 
the  injuries  to  the  United  States  which  enter  into  the  subject  of  this 
Arbitration,  and  any  special  applicability  to  the  circumstances  of  the 
other  vessels  need  not  at  present  attract  our  attention. 

We  present  now  to  the  notice  of  the  Arbitrators  certain  ^^^^^^  ^^  ^^^ 
GENERAL  FACTS  which  iuculpate  Great  Britain  forfuilureto  nnSm'to'inmrSi 
fulfill  its  obligations  in  the  premises,  as  assigned  by  theTreaty.  *"'*'*'**"*• 

I.  The  absolute  omission  by  Great  Britain  to  organize  or  set 
on  foot  any  scheme  or  system  of  measures,  by  which  Ne«ii,ence  in  ob 
the  Government  should  be  put  and  kept  in  possession  of  "'•''•°«  «nform.tioii. 
information  concerning  the  efibrts  and  proceedings  which  the  interests 
of  the  Rebel  belligerents,  and  the  co-operating  zeal  or  cupidity  of  its  own 
subjects  would  and  did  plan  and  carry  out,  in  violation  of  its  neutrality, 

1  Counter  Case  of  the  United  States,  pp.  3,  4. 
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is  coDspicuous  from  the  oatset  to  the  close  of  the  transactions  now 
under  review.  All  the  observations  in  answer  to  this  charge,  made  in 
the  contemporary  correspondence,  or  in  the  British  Case  or  Counter  Case, 
necessarily  admit  its  truth,  and  oppose  the  imputation  of  want  of  "  due 
diligence  "  on  this  score,  upon  the  simple  ground  that  the  obligations 
of  the  Government  did  not  require  it,  and  that  it  was  an  unacceptable 
office,  both  to  Government  and  people. 
Closely  connected  with  this  omission  was  the  neglect  to  provide  any 
systematic  or  general  official  means  of  immediate  action 

No  general  meADs     ..,  .  ^       .  ,.  i^.^ii't 

of  i^mmjiuie  action  lu  thc  vaHous  ports  or  ship-yards  of  the  kingdom,  m  arrest 
'*'""  of  the  preparation  or  dispatch  of  vessels,  threatened  or  prob- 

able, until  a  deliberate  inspection  should  seasonably  determine  whether 
the  hand  of  the  Government  should  be  laid  upon  the  enterprise,  and  its 
project  broken  up  and  its  projectors  punished.  The  fact  of  this  neglect 
is  indisputable ;  but  it  is  denied  that  the  use  of  '^  due  diligence  to  pre- 
vent ^  involved  the  obligation  of  any  such  means  of  prevention. 

We  cannot  fail  to  note  the  entire  absence  from  the  proofs  presented 
No  ner«i  inMruc  ^^  ^^^  Trlbuual  of  auy  evidence  exhibiting  any  desire  or 
tioMS".Salurnr"r  effort  of  the  British  Government  to  impress  upon  its  staff  of 
'^■"'  officers  or  its  magistracy,  of  whatever  grade,  and  of  general 

or  local  jurisdiction,  by  proclamation,  by  circuit  letters,  or  by  special 
instructions,  any  duty  of  vigilance  to  detect,  of  promptitude  to  declare, 
of  activity  to  discourage,  the  illegal  outfit  or  dispatch  of  vessels  in  vio- 
lation  of  international  duty  towards  the  United  States. 

It  is  not  less  apparent  that  Great  Britain  was  without  any  prose- 
No  omcemcharned  cuting  officers  to  invite  or  to  act  upon  information  which 
mt^ntiiZ^iiSS"  might  support  legal  proceedings  to  punish,  and,  by  the  ter- 
"^  ror  thus  inspired,  to  prevent  the  infractions  of  law  which 

tended  to  the  violation  of  its  iuternatioual  duty  to  the  United  States. 
It  wa^  equally  without  any  system  of  executive  officers  specially  charged 
with  the  execution  of  process  or  mandates  of  courts  or  magistrates  to 
arrest  the  dispatch  or  escape  of  suspected  or  incriminated  vessels,  and 
experienced  in  the  detective  sagacity  that  could  discover  and  appreciate 
the  evidence  open  to  personal  observation,  if  intrusted  with  this  execu- 
tive dutv. 

It  is  no  answer  to  the  imputation  of  want  of  "  due  diligence  "  in  all 
this,  that  Great  Britain  dispensed  with  prosecuting  officers  in  its  main- 
tenance of  public  justice,  and  relied  upon  the  private  interests  of  ag- 
grieved parties  to  prosecute,  at  their  own  charge,  and  by  their  own  law- 
yers, for  crimes  or  offenses  against  the  laws.  It  may  be  that  murder^ 
and  burglary,  and  forgery,  and  frauds,  in  Great  Britain,  can  be  thus 
safely  left  to  private  prosecutions,  because  of  the  common  interest 
and  protection  of  the  community  securing  due  attention  to  the  public 
justice,  where  all  are  enlisted  to  punish,  and  all  feel  the  need  of  pro- 
tection. But  what  analogy  is  there,  in  this  situation,  to  the  case  of 
international  obligation,  where  a  foreign  nation  is  the  only  sufferer,  and 
interest  and  feeling  in  the  domestic  community  are,  at  the  best,  indiffer- 
ent and  remote  from  the  crime  and  its  consequences  f  The  actual  hos- 
tile disposition  of  the  population  of  the  i)orts  and  emporiums  of  Great 
Britain  at  the  time  of  these  international  iujuries  to  the  United  States 
we  need  not,  for  the  purpose  of  this  suggestion,  insist  upon. 

The  result  of  all  this  was  that  the  Government  of  Great  Britain,  in 

the  various  ways  we  have  suggested,  exhibited  none  of  the 

bmk  up  tb«  ho^tiu  disposition  or  action  which  we  have  insisted  upon  as  in- 

'^""^  eluded  in  the  requirement  of  '*due  diligence  to  prevent "  the 

occurrence  of  the  injuries  to  the  United  States  from  the  offending  ves- 
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«els  of  which  they  now  complain.  Early  advised  and  x>^rsisteutly  re- 
minded by  the  Minister  of  the  United  States  of  the  system  and  organ- 
ization introduce  within  the  jurisdiction  of  Great  Britain  to  prepare, 
put  forth,  and  maintain  from  thence  maritime  war  against  the  United 
States,  the  Government  ojf  Great  Britain  took  no  steps  to  be  informed 
of,  to  break  up,  or  to  puulsh  this  system^  or  preclude  or  render  difficult, 
in  advance,  particular  prqjects  in  aid  of  this  general  purpose.  It  early 
adopted  and  steadily  adhered  to  the  method  (l)of  regarding  the  whole 
duty  as  a  domestic  one  of  enforcement  of  municipal  law,  and  (2)  of  re- 
ducing the  function  of  the  Executive  Government  of  England  to  that  of 
a  magistrate  receiving  the  complaints  of  the  United  States,  and,  with 
«nch  legal  acumen  as  it  could  command,  disposing  of  them  upon  the 
sole  consideration  of  the  completeness  of  the  offense  against  the  muni- 
<;ipal  law,  and  the  competency  and  sufficiency  of  the  proof  in  hand  to 
secure  a  conviction,  should  a  prosecution  be  thought  worth  vhile. 

This  theory  and  practice  of  Great  Britain,  rejecting  the  international 
duty  and,  necessarily,  omitting  any  spontaneous,  strenuous,  -^^  i^^  ^r  «n .». 
and  organized  movements,  as  a  Oovernment^  towards  or  in  l"w";^°"hV  unitla 
the  discharge  of  such  duty,  were  in  themselves  wholly  in-  ^"^^^^  ^^^x^^ 
consistent  with,  and  contrary  to  '*  due  diligence  to  prevent"  the  injuries 
to  the  United  States,  for  which  redress  is  now  asked  through  the  judg- 
ment of  the  Tribunal.  • 

The  proposition  covers  the  case  of  vessels  which,  in  the  absence  of 
these  necessary  means  for  inspection  and  scrutiny,  escaped  Th«  obugmuoM  or 
the  special  notice  of  the  Government.  That  they  were  not  ^tn^'orUl'^i'* 
complained  of,  or  discovered  by  the  Minister  of  the  United  ofrii,  unu'd'suTi; 
States,  does  not  relieve  Great  Britain  from  its  duty  of  '^  due  '"GreatBriuiu. 
diligence"  todiscoverthem,  and  to  prevent  their  escape.  Theduty  would 
have  existed,  if  misfortune  had  deprived  the  United  States  of  such  a 
representative,  or  if  broken  diplomatic  relations  had  removed  him  from 
the  Kingdom.  The  proposition  covers  the  cases  of  the  Florida  and  the 
Alabama,  were  their  more  immediate  features  less  obvious,  and  Great 
Britain's  failure  in  duty  only  general.  The  proposition  covers  the  cases 
of  the  Georgia  and  the  Shenandoah,  which  escaped  without  attracting 
the  notice  of  the  British  government,  for  the  very  best  reason  in  the 
world,  that  it  had  taken  no  means  to  observe,  to  detect,  or  prevent  their 
departure. 

The  Arbitrators  will  observe  the  wide  difference  from  these  views  and 
<;onduct  of  Great  Britain  in  the  estimate  which  the  United  States  have  put 
upon  their  duty  in  these  respects,  of  spontaneous,  organized,  and  per- 
manent vigilance  and  activity,  and  in  the  methods  and  efficacy  of  its 
performance.  On  all  the  occasions  upon  which  this  duty  has  been  called 
into  exercise,  the  Government  of  the  United  States  has  enjoined  the 
spontaneous  and  i)ersistent  activity  of  the  corps  of  District  Attorneys, 
Marshals,  Collectors,  and  the  whole  array  of  their  subordinates,  in  the 
duties  of  observation,  detection,  information,  detention,  prosecution, 
and  prevention. 

These  chapters  in  the  history  of  the  law  of  nations,  as  observed  by 
the  United  States,  need  not  here  be  reviewed.    The  materi- 
als in  the  proofs  before  the  Arbitrators  are  ample  for  their  umJJaiatSTrwvs 

•  .*  .A  •  •  .1'  11 91  A'  I  It  •  earnest   to   maintain 

examination,  if  occasion  in  their  delibrations  should  arise.  >t«  dutie.  a. « neu 
Whatever  actual  failures  may  have  occurred  in  the  execu- 
tion by  the  United  States  of  this  admitted  duty,  they  have  been  not  for 
the  want  of,  but  in  spite  of,  the  exhibition  and  earnest  prosecution  of 
these  general,  spontaneous,  and  comprehensive  means  of  prevention,  the 
<^n  tire  absence  of  which  we  complain  of  in  the  conduct  of  the  Govern - 
11  c 
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ment  of  Great  Britain.  Nor  has  the  conduct  of  other  great  Powers, 
nnder  a  similar  obligation  of  duty,  either  adopted  the  theory  or  followed 
the  methods  by  which  Great  Britain  governed  itself.  That  the  Govern- 
ment, as  stichy  should  act  and  continue  to  act,  and  have  and  nse  the 
means  of  acting,  and,  in  default  of  so  doing^  be  responsible  for  the  conse- 
quence, is,  we  submit,  the  public  law  of  nations  as  observed  by  the  prin- 
cipal Powers,  including  Great  Britain  in  other  cases  than  that  now  in 
judgment  before  the  Tribunal. 

It  was  the  failure  of  the  British  Government  "  to  use  due  diligence  ^ 
Ai««.n«  of  thi.  to  maintain  inviolate  its  international  obligations  to  the 
li^rt'ofKlSit^rit!.^;  United  States,  in  form,  manner,  and  effect,  as  above  stated, 
^'"*hSumy**'i'.JJ  that  gave  the  first  warrant  and  license  to  the  enlistment  of 
plained  oi.  ^jj^  Sympathies  for  the  rebels  and  hostility  to  the  Govern- 

ment of  the  ITnited  States,  (which  animated  such  large  and  influential 
interests  in  Great  Britain,)  in  the  actual  practical  service  of  the  Rebel- 
lion, It  was  this  absence  of  an  active  affirmative  disposition  of  diligence 
in  the  Government,  so  apparent  to  all  its  subjects,  to  the  Rebel  agents, 
and  to  the  Minister  and  Consuls  of  the  United  States,  that  threw  the 
whole  unchecked  freedom  of  trade  and  industry,  enterprise  and  appe- 
tence of  gain,  so  much  insisted  upon  in  the  British  Case  and  Counter 
Case  as  a  necessary  part  of  British  liberty,  into  zealous  complicity  with, 
and  earnest  adhesion  to,  the  maritime  war  against  the  commerce  of  the 
United  States,  whose  disasters  are  under  review  before  the  Tribunal.  In 
this  course  of  practical  non-administration  of  the  duty  assigned  by  the 
Treaty  as  binding  upon  Great  Britain,  we  ask  the  Tribunal  to  find  a  defi- 
nite and  substantial  failure  to  fulfill  that  duty,  and  to  inculpate  the 
Nation  accordingly. 

As  early  as  August  28,  1861,  the  principal  newspaper  of  Liverpool 
(the  Post)  correctly  described  the  state  of  feeling  in  the  British  com- 
munity as  follows : 

We  have  no  doubt  whatever  that  the  vast  majority  of  the  people  of  this  country, 
certainly  of  the  people  of  Liverpool,  are  in  favor  of  the  cause  espoused  by  the  Seces- 
sionists. The  defeat  of  the  Federalists  gives  unmixed  pleasure ;  the  success  of  the  Con- 
federates is  ardently  hoped,  nay,  confidently  predicted. 

It  was  an  appreciation  of  this  influence  prevailing  in  that  community 
and  affecting  the  local  officers  of  the  Government,  that  prompted  Earl 
Russell  to  say : 

It  appears  to  me  that  if  the  oOflcers  of  the  Customs  were  misled  or  blinded  by  the 
general  partiality  to  the  cause  of  the  South,  known  to  prevail  at  Liverpool,  and  that 
prima-facie  case  of  negligence  could  be  made  out,  Great  Britain  might  fairly  grant  a 
sum  equivalent  to  the  amount  of  losses  sustained  by  the  captares  of  the  Alabama.^ 

It  needs  no  argument  to  show  that  if  the  Government  of  Great  Brit- 
ain in  1861  and  1862,  when  the  systematic  operations  of  the  Rebel  agents, 
in  a  community  thus  enlisted  in  their  cause,  were  denounced  by  the 
Minister  of  the  United  States,  had  used  to  those  agents  and  that  com- 
munity the  language  employed  by  Earl  Russell  in  1865,  and  had  ex- 
ecuted the  sentiments  thus  expressed,  there  would  have  been  no  "Ala- 
bama claims''  to  occupy  the  attention  of  this  Tribunal.  Earl  Russell, 
after  stating  that  "  he  was  sorry  to  observe  that  the  unwarrantable 
practice  of  building  ships  in  this  country,  to  be  used  as  vessels  of  war 
against  a  State  with  which  Her  Majesty  is  at  peace,  still  continues,'^ 
proceeded  to  say :  "  Now,  it  is  very  possible  that  by  such  shifts  and 
stratagems  the  penalties  of  the  existing  laws  of  this  country,  nay,  of 
any  law  that  could  be  enacted,  may  be  evaded ;  but  the  otfense  thus 
offered  to  Her  Majesty's  authority  and  dignity  by  the  de  facto  rulers  of 
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the  Confederate  States,  whom  Her  Majesty  ackDOwledges  as  belliger- 
ents, and  whose  agents  in  the  United  Kingdom  enjoy  the  benefits  of 
our  hospitality  in  quiet  security,  remains  the  same.  It  is  a  proceeding 
totally  unjustifiable,  and  manifestly  offensive  to  the  British  Crown." ^ 

II.  The  next  great  practical  failure  to  fulfill  its  duty  to  the  United 
States,  on  the  part  of  Great  Britain,  was  in  its  omission  to  ,,n«re  to  ..cer. 
ascertain  its  resources  of  Prerogative  and  statutory  author-  UlJe^wd^^uiuSS 
ity  for  maintaining  its  neutrality,  and  to  announce  to  its  '**•'* 
subjects  and  to  the  Rebel  agents  the  possession  of  these  powers  and  the 
determination  to  use  them.  If  an  examination  had  satisfied  the  Govern- 
ment that  it  was  not  endued  with  the  requisite  faculties  of  preventiony 
it  should  have  put  them  in  practice,  and  scattered  the  machinations 
against  its  peace  and  honor,  and  against  the  maritime  interests  of  the 
friendly  power  to  which  it  was  so  closely  engaged  to  observe  its  ipter- 
national  duty.  If,  on  the  other  hand,  such  examination  disclosed  doubts 
or  defects  o1^ preventive  Power,  it  should  have  obtained  from  Parliament 
the  adequate  authority.  If  the  Government  received  from  its  principal 
Law  Officers  an  interpretation  of  the  Prerogative  and  of  the  Foreign 
Enlistment  Act,  that  put  at  its  service  the  seasonable^  appropriate,  and 
adequate  means  for  the  prevention  of  the  acts  and  occurrences  within 
its  jurisdiction,  which  the  Rules  of  the  Treaty  prescribe,  it  should  have 
placed  the  ship-builders  of  Liverpool  and  the  Clyde  in  the  predicament 
of  open  contemners  of  the  laws  of  the  realm,  and  of  actual  conflict 
with  the  whole  power  of  the  Government. 

If,  on  the  other  hand,  these  Law  Officers  advised  a  corroboration  of 
the  preventive  power  of  the  Government,  it  should  have  been  granted 
by  statute.  We  have  searched  in  vain  for  any  evidence  in  these  re- 
gards of  "due  diligence"  on  the  part  of  the  Government  at  the  open- 
ing of  the  Rebel  hostilities.  We  find  inflammation  of  popular  senti- 
ment urging  a  participation  in  those  hostilities,  and  instant  occasion  for 
the  Government  to  be  energetic  and  alert.  We  find  earnest  and  per- 
sistent appeals  to  take  such  a  position  made  to  the  Gpvernment  by  the 
representatives  of  the  United  States.  In  1870,  when  the  war  between 
France  and  Germany  broke  out,  we  find  Great  Britain  enacting  a 
vigorous  Foreign  Enlistment  Statute,  and  exhibiting  zeal  and  alacrity  in 
the  exercise  of  its  new  powers,  and  in  putting  in  motion  all  the  requi- 
site prerogative  authority  by  Orders  in  Council. 

Suppose,  for  a  moment,  that  in  May,  1861,  in  sequence  of  the  Queen's 
Proclamation,  the  Attorney  General  of  England  had  brought  into  Parlia- 
ment a  Foreign  Enlistment  Bill  to  place  at  the  service  of  the  Executive 
Government  the  means  of  maintaining  toward  the  United  States  the 
duties  of  neutrality  which  that  Government  by  the  Proclamation  had 
assumed — such  a  Bill  as  was  passed  in  1870.  Suppose,  in  so  doing,  he 
had,  speaking  the  purposes  and  motives  of  the  Executive  Government, 
said : 

I  think  the  House  -will  agree  that,  upon  the  breaking  out  of  this  unexpected  and 
most  calamitous  war,  Her  Majesly^a  Government  would  nave  been  very  much  to  hlame  if 
thejf  had  delayed  for  a  single  day  to  introduce  this  measure.' 

Suppose  other  members  of  the  Government  had  supported  the  Bill  by 
arguments  like  these : 

He  need  not  adduce  arguments  to  show  how  unjustifiable  and  monstrous  it  would 
be  for  British  subjects  to  take  part  in  hostilities^  when  the  avowed  policy  of  the  Gov- 
emmept  was  that  of  perfect  neutrality.  «  ^  •  A  similar  law  existed  in  the  United 
States;  while  on  the  continent,  Governments  were  able  to  prevent  their  subjects  from 
violating  neutrality. 

*  Am.  App.,  vol.  i,  p.  631 ;  cited  on  p.  309,  Case  of  the  United  States. 
>  Attorney  General  Collier  in  Parliament,  August  1, 1870.    Note  B,  Appendix  to  this 
Argument. 
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The  measure  gave  power  to  the  Secretary  of  State  to  detain  a  suspected  ship ;  as  also 
to  local  officers  at  the  ports,  who  would  report  to  the  Secretary  of  State,  so  as  to  cast 
on  him  full  responsibility'.  It  embodied  all  the  recommendations  of  the  Report,  with 
the  exception  of  that  relating  to  the  reception  of  vessels  into  British  ports,  and  this 
obfect  could  be  accomplished  by  Orders  in  Council.^ 

Suppose  arguments  against  its  interference  with  freedom  and  ship- 
building had  been  answered  as  follows: 

The  fact  that  war  was  raging  (on  the  Continent)  was  no  reason  for  not  amending 
our  piunicipal  law  in  points  where  this  was  notoriously  defective.  It  was  ridiculous  to 
say  ihat  a  builder  did  not  know  that  tbe  vessel  be  was  building  was  for  war  pur- 
poses ;  and  it  was  a  less  evil  that  the  ship-building  interest  should  suffer  a  little,  than 
that  the  whole  nation  should  be  involved  in  difficulties.^ 

It  would  not  occur  in  one  case  out  of  a  thousand  that  the  builder  of  a  ship  wculd 
have  the  smallest  difficulty  in  pioving  what  his  contract  was,  and  under  what  circum- 
stances it  was  undertaken. 

The  object  of  the  clause  was  to  prevent  the  escape  of  suspected  ships  from  the  har- 
bors of  the  kingdom  till  the  Secretary  of  State  has  been  communicated  with.  The 
clause  gave  an  ad  inteiHm  power  of  seizure.^ 

The  object  was  to  give  power  to  auy  officer  who  sawm  ship  about  to  escape  to  pre- 
vent such  escape. 

The  officers  named  would  be  able  to  seize  a  vessel  without  special  instructions,  in  or- 
der that  such  vessel  might  not  be  allowed  to  escape.    It  was  a  most  important  power. 

The  clause  was  copied  from  the  Merchauit  Shipping  Act,  which  had  been  in  force  for 
twenty  years  without  any  complaint.* 

Suppose  all  this,  and  we  should  have  seen  a  performance  by  the 
British  Government  of  the  duty  of  "due  diligence"  in  the  particular 
now  insisted  upon,  for  the  absence  of  which  we  now  inculpate  that 
Nation.  But  we  should  have  seen  no  Florida,  or  Alabama,  or  Georgia, 
or  Shenandoah  upon  the  ocean,  and  redress  for  injuries  would  never 
have  needed  to  be  sought  from  the  justice  of  this  Tribunal  by  the 
United  States. 

But  we  are  not  left  to  argument  to  show  how  wide  and  beneficial 
would  have  been  the  practical  effects  of  such  action  by  the  British  Gov- 
ernment, at  the  opening  of  the  rebel  hostilities,  in  checking  and  frus- 
trating the  proclivities  of  British  subjects  to  aid  and  invigorate  the 
maritime  war  against  the  United  States,  nor  how  readily  the  subordi- 
nate and  local  official  staff  could  have  worked  out  these  provisions  of 
the  law.  Some  extracts  from  the  correspondence  of  the  German  Em- 
bassador and  the  British  Foreign  Secretary  will  exhil^it  this  influence 
and  its  results  in  the  clearest  light  Count  Bernstorff,  under  date  of 
October  8, 1870,  wrote  to  Earl  Granville  an  elaborate  representation  on 
the  subject  of  the  export  of  contraband  of  war,  and  therein  speaks  as 
follows : 

Aocordinj^  to  Your  Excellency's  own  admission  the  executive  has  the  power  to  pro- 
hibit the  export  of  contraband  of  war.  But  you  state  the  practice  is  to  make  use  of 
this  right  ouly  in  the  interest  of  England,  as  in  the  case  of  self-defense.  A  letter  of 
the  Duke  of  Wellington  to  Mr.  Canning,  dated  the  30th  of  August,  1825,  and  reprinted 
in  a  London  newspaper  immediately  afier  the  indiscretion  of  Count  Palikao,  refutes 
this  assumption,  proving  that  England,  as  a  neutral,  has  repeatedly  prohibited  the  ex- 
port of  arms  by  an  Order  in  Council,  "  according  to  the  usnal  practice,"  as  the  renowned 
Duke  says.  In  one  part  of  his  letter  the  words  occur,  ^*  I  am  afraid,  then,  that  the  world 
will  not  entirely  acquit  us  of  at  least  not  doing  our  utmost  to  prevent  this  breach  of 
neutrality  of  which  the  Porte  will  accuse  us." 

Practice,  consequently,  is  in  itself  not  opposed  to  the  adoption  of  a  measure  desired 
by  us  for  the  prohibition  of  the  sale  of  arms  to  our  enemy.  But  the  law  allows  Gov- 
ernment a  certain  latitude  of  consideration  to  make  use  of  their  power  according  to 
circumstances.    Your  Excellency  is,  however,  of  the  opinion  that  the  present  customs 

'  Lord  Halifax  in  Parliament,  August  8,  1870.    Note  B,  Appendix  to  this  Argument. 
"Viscount  Bury  in  Parliament,  Aug.  1,  1870, ibid. 
^  Solicitor  General  Coleridge  in  Parliament,  August,  1870,  ibid. 

^  Attorney  (ieueral  Collier  in  Parliament,  August  3, 1870.  Note  B,  Appendix  to  this 
Ar^ment. 
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system  would  require  a  radical  reform  in  order  to  prevent  the  export  of  contraband  of 
war.  I  gladly  concede  that  the  lax  method  of  dispatch  and  control  on  the  part  of  the 
custom-house  authorities  which  has  become  usual  in  the  interest  of  an  unfettered  com- 
mercial intercourse,  bars  the  energetic  carrying  out  of  a  measure  prohibiting  the  ex- 
portation of  contraband  of  war.  But,  on  the  other  hand,  I  think  the  very  fact  of  such 
laxity  tends  to  show  that,  for  the  purpose  of  rendering  an  Order  in  Council  effectual, 
no  new  organization  would  be  required,  but  simply  more  stringent  instructions  for  the 
customs  and  harbor  authorities,  reminding  them  of  the  existing  regulations. 

la  concluding  his  reply  under  date  of  October  21, 1870,  Lord  Gran- 
ville says : 

Your  Excellency  will,  I  think,  admit  that  though  Her  Majesty's  Government  are  not 
prepared  to  change  the  practice  of  the  country  in  regard  to  neutrality,  they  have  been 
vi^lant  in  watching  and  checking  any  symptoms  of  violation  by  British  subjects  of 
existing  law.  Some  weeks  before  your  excellency  drew  attention  to  the  cases  of  the 
Hypatia  and  Norseman,  the  proper  authorities  of  this  country  had  been  engaged  in  in- 
vestigating them,  and  the  icntc^fulness  shown  on  those  occasions  has  doubtless  been  the  rea- 
son that  no  attevipt  has  been  made  to  sell  or  dispatch  vessels  in  contravention  of  the  Foreign 
Enlistment  Act,  A  report  which  had  reached  Her  Majesty's  Qovemment  that  attempts  - 
were  being  made  to  enlist  Irishmen  for  military  service  in  France  was  acted  upon  with, 
the  greatest  promptitude  by  the  authorities  of  the  Home  Office,  even  at  a  time  when, 
as  it  appears  from  the  note  which  you  addressed  tome  on  the  11th  instant,  it  did  not  appear  to 
ffou  that  much  importance  was  to  be  attached  to  the  rumors.  I  can  assure  Tour  Excellency  that 
no  effort  sliall  hereafter  be  spared  to  deal  promptly  with  any  actual  or  contemplated  infrac- 
tions'of  the  law. 

We  respectftilly  submit  that,  in  tbe  failure  of  the  disposition  and  the 
action  of  '*  due  diligence  "  in  the  matters  insisted  upon  under  this  head 
of  the  argument,  the  conduct  of  Great  Britain  merits  and  must  receive 
the  condemnation  of  the  Tribunal,  and  must  render  that  nation  respon- 
si  ble  therefor  to  the  United  States  in  its  award. 

III.  The  next  great  failure  of  Great  Britain  "  to  use  due  diligence  to 
prevent  "^  the  violation  of  its  neutrality,  in  the  matters  with- 
in the  jurisdiction  of  the  Tribunal,  is  shown  in  its  entire  thl'^noiTv'i^fZT. 
omission  to  exert  the  direct  Executive  authority,  lodged  in  '"" 
the  Royal  Prerogative,  to  intercept  the  preparations  and  outfits  of  the 
offending  vessels,  and  the  contributory  j)rovisions  of  armament,  muni- 
tions and  men,  which  were  emitted  from  various  ports  of  the  United 
Kingdom.  We  do  not  find  in  the  British  Case  or  Counter  Case  any  seri- 
ous contention  but  that  such  powers  as  pertain  to  the  Prerogative,  in 
the  maintenance  of  international  relations,  and  are  exercised  as  such  by 
other  great  Powers,  would  have  prevented  the  escape  of  every  one  of 
the  offending  vessels  emitted  from  British  ports,  and  precluded  the  sub- 
sidiary aids  of  warlike  equipment  and  supplies  which  set  them  forth, 
and  kept  them  on  foot,  for  the  maritime  hostilities  which  they  main- 
tained. The  contention  of  the  British  Case  and  Counter  Case  on  this 
head  is  somewhat  indefinite  and  uncertain,  but  substantially  comes  to 
this :  (1)  a  disparagement  of  the  vigor  and  extent  of  this  Prerogative ; 
and  (2)  a  deprecation  of  its  vigorous  or  extensive  exercise,  for  reasons 
of  domestic  interest  or  policy. 

We  have  given  full  consideration  to  the  question  of  the  possession  of 
this  Prerogative  authority  under  the  head  devoted  to  the  subject  as  a 
proposition  of  law,  and  have  called  the  attention  of  the  Arbitrators  to 
the  resort  to  it,  from  time  to  time,  taken  by  Her  Majesty's  Government 
during  the  progress  of  the  transactions  under  review.  We  are  unable 
to  see  any  discrimination  between  the  occasions  and  the  means  for  di- 
rect interposition  of  this  power  of  the  Government,  as  we  insist  upon 
them,  and  the  occasions  on,  and  means  by,  which  it  was  actually  applied 
by  the  Government,  except  as  such  discrimination  was  controlled  by 
choice  or  disposition.  We  beg  the  careful  attention  of  the  Arbitrators 
to  the  debates  in  Parliament,  cited  in  note  B  of  the  Appendix  to  this 
Argument,  as  bearing  upon  this  question  of  the  Prerogative  of  the  Brit- 
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ish  Crown  in  all  matters  of  international  obligation.  These  debates  are 
not  referred  to  by  us  for  the  sake  of  the  individual  opinions  or  reason- 
ing of  the  eminent  members  of  various  British  administrations,  and  of 
the  leading  members  of  Parliament,  that  took  part  in  them.  Each  of 
these  debates  is  upon  an  occasion  of  definite  action  by  Parliament  on 
the  subjects  before  it,  which  commits  the  national  will  and  authority  in 
support  of  the  propositions  insisted  upon  in  the  debates,  and  in  "the 
sense  in  which  we  insist  upon  them  here. 

But,  manifestly,  there  is  but  one  answer  that  this  Tribunal  can  accept 
for  the  omission  to  use  the  Royal  Prerogative  in  regulation  and  control 
of  the  situation  of  neutrality,  which  had  been  produced  by  its  inter- 
vention, either  in  respect  of  its  debility  or  the  impolicy,  for  domestic  rea- 
sons, of  resorting  to  it.  This  answer  is,  a  supply  of  the  power,  thus 
failing  or  intermitted,  by  other  forms  of  accredited  and  safe  authority 
that  was  also  seasonable,  appropriate^  and  adequate.  This  brings  us  to 
the  consideration  of  the  mode  in  which  existiq^  statutory  powers  were 
wielded,  and  the  plenary  authority  of  Parliament  to  improve  or  extend 
them,  was  dealt  with  by  Her  Majesty's  Government. 

IV.  The  insufficiency  and  inefficacy  of  the  Foreign  Enlistment  Act  of 
Great  Britain,  in  force  during  the  whole  period  of  the  American  Rebel- 
lion, if  it  included  the  whole  preventive  power  possessed  by  Her  Maj- 
esty's Government  for  the  fulfillment  of  the  duties  prescribed  by  the 
Three  Rules  of  the  Treaty,  are  both  undisputed  and  indisputable. "  The 
absolute  omission  from  its  provisions  of  all  Executive  authority,  except 
in  subservience  to  the  judicial  proceedings  and  punitive  purposes  of 
the  law,  furnishes  to  our  minds  a  strong  argument,  if  any  further  were 
needed,  that,  as  was  held  in  the  Parliamentary  discussion  which  attended 
its  passage,  its  provisions  were  punitive  and  punitive  only,  because  the 
direct  authority  of  interception  and  prevention  was  possessed  by  the 
Crown. 

But  if,  in  addition  to  this  debility  of  the  Statute  as  a  resort  for  sea- 
_  „      , ..     sonable,  appropriate,  and  adequate  means  of  fulfillinff  the 

The  Foreutn  Enliflt-    ..  .l'-itj*  ••  ,  . 

me«t.A^ci  ^•^j"-^  international  duty  m  question,  apparent  upon  any  construe- 
SrformiWTnten,.-  tlou  of  thc  Statutc,  wc  take  the  Statute,  impoverished  and 

tionalduliei.  and  its  ixJ         £t    \     X-         •J»«i  ^  i'  t»      *  i 

ShS*byiudicidIin  ®"^^c^*^te">  (1?)  "y  judicial  construction  of  its  narrow 
rtnicuon ^roffidi  rcach  to  punisn  and  deter;  (2,)  by  the  impossible  require- 
requirement*.  meut  iu  thc  mattcr  of  evidence :  that  is  to  say,  the  require- 
ment of  voluntary  evidence  sufficient  to  convict,  before  accusation  or 
arrest  of  person  or  vessel ;  and  (3,)  by  the  timidity,  alike  of  Cabinet  Min- 
isters and  Custom  House  Officers,  and  all  intermediate  Executive  func- 
tionaries, in  undertaking  the  execution  of  the  law,  for  fear  they  should 
themselves  be  berated  for  their  audacity,  or  condemned  in  damages  as 
trespassers  and  law-breakers,  for  daring  to  interfere  with  the  domestic 
liberty  of  British  subjects  to  engage  in  war  against  American  commerce, 
while  their  Government  was  at  peace  with  the  United  States — taking, 
we  say,  the  Statute,  as  thus  construed  and  administered,  there  can  be 
no  pretension  that  the  furnishing  of  a  Government,  as  the  sum  of  its 
authority,  with  powers  so  unseasonable,  inappropriate,  and  inadequate, 
for  the  fulfillment  of  this  international  obligation,  was  compatible  with 
that  obligation  as  enjoined  by  the  Three  Rules  of  the  Treaty. 

Now,  tiie  true  measure  of  the  force  and  value  of  a  statute  as  an  ex- 
pression of  the  sovereign's  will  and  purpose,  is  to  be  found  in  its  judi- 
cial interpretation  and  its  practical  execution.  Some  pains  have  been 
taken  in  the  British  Case  and  Counter  Case  to  insist  upon  the  equality 
with,  or  perhaps  the  superiority  over,  the  Neutrality  Act  of  the  United 
States  shown  in  the  Foreign  Enlistment  Act  of  Great  Britain.  Compared 
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tipou  the  text  of  their  provisions,  the  great  feature  of  preventive  power 
in  the  American  statute,  stamps  with  manifest  distinction  these  two 
systems  of  legislation.  But  compared  in  the  practical  efficiency  which 
judicial  interpretation  and  administrative  execution  have  imparted  to 
the  American  statute,  as  a  part  of  its  substantive  vigor  and  value,  and 
in  the  debility  by  the  same  means  infused  into  the  British  Act,  they  are 
scarcely  to  be  recognized  as  parallel  legislation. 

Certain  great  features  mark  the  American  Act  as  a  working  means  to 
the  Government  for  fulfilling  the  international  obligations 

..^...                       •  Contrast  b*ti»'<"cn 

Within  its  purview  :  «hi.    an    and     the 

Imt          i«           i               1  f»i^^*»iA*                                           ±      ^     A.inpri('nn  statute  &« 

.  The  direct  and  unlimited  administrative  power  vested  con.true.i  and  «d 

in  the  President  as  the  Executive  head  of  the  Government, 
to  intercept,  arrest,  and  prevent,  by  strong  hand,  the  meditated  interna- 
tional injury,  by  detaining,  upon  discretion,  suspect^  instruments  of 
^nch  purposed  injury. 

2.  The  personal  inflictions  and  the  property  forfeitures  visited  upon 
participation  in  the  offense  at  any  stage,  and  in  any  degree,  Iwwever 
far  short  of  completion  in  fact.,  or  however  smaU  in  agency^  by  the 
American  Act  as  interpreted  and  applied,  provided  the  project  or  pur- 
pose when  completed  and  combined  is  illegal,  gave  the  Government  the 
me^ns  of  punitive  intervention,  with  effect  and  in  time,  to  intercept 
and  fnistrate,  even  by  judicial  means,  the  projected  schemes. 

3.  The  initiation  of  judicial  proceedings  at  early  stages  of  illegal 
enterprise  gave  at  once  the  opportunity  to  coerce  proof  by  compulsory 
process,  and  made  it  the  necessary  interest  of  the  parties  interfered 
with  to  establish  the  innocent,  or  abandon  the  guilty,  design. 

4.  The  American  statute  stimulated  the  zeal  of  direct  private  interest 
to  the  service  of  conveying  information  and  securing  evidence  to  for- 
feit the  offending  vessel,  by  rewarding  this  service  by  the  payment  of 
one-half  of  the  forfeiture  to  the  informer.  The  influence  of  such  a 
feature  in  the  risk  of  illegal  outfits  of  great  and  powerful  cruisers,  worth 
liundreds  of  thousands  of  pounds,  is  threefold  in  its  operation :  (1)  The 
direct  exposure  of  the  enterprise,  while  in  progress,  to  betrayal  and 
•conviction,  by  this  appeal  to  the  interests  of  some  or  one  of  the  hundreds 
of  subordinates,  in  the  confidence  of  the  transaction  by  necessity.  (2) 
The  discouragement  to  the  offending  belligerent  to  undertake  an  enter- 
prise, thus  in  peril  up  to  the  moment  when  it  might  have  absorbed  the 
full  investment  of  its  funds.  (3)  The  danger  to  the  neutral  ship-builder 
from  this  prolonged  menace,  from  the  cupidity  which  might  strike  him 
when  the  blow  would  fall  upon  his  own  capital,  wholly  uncovered  by 
payments.  It  is  not  too  much  to  say  that  projects  of  the  magnitude, 
both  in  value  and  in  length  of  time,  involved  in  the  building  of  a  Florida 
or  an  Alabama,  were  little  likely  to  risk  the  danger  of  a  casual  or  a 
professional  informer  under  such  an  inflammation  to  his  zeal. 

5.  The  exclusive  judicial  enforcement  of  the  American  Act  is  confided 
to  the  Federal  Courts  in  their  admiralty  jurisdiction,  as  courts  known 
,to  and  governed  by  the  law  of  nations,  and  not  to  the  local,  domestic, 
and  common-law  tribunals  of  the  States.  The  Constitution  of  the 
United  States,  with  sagacious  comprehension  of  the  duty  and  the  diflfli- 
xjulty  of  maintaining  a  jurisprudence  in  questions  of  international  relation, 
trustworthy  to  and  trusted  by  the  interests  of  foreigners  and  foreign 
States,  has  vested  the  exclusive  admiralty  jurisdiction  in  the  Courts  of 
the  United  States,  and  by  this  jurisdiction  the  forfeiture  of  ships  under 
the  Bfeutrality  Act  is  adjudicated. 

We  refer  the  Tribunal  for  a  most  competent  authority  on  this  whole 
subject  of  American  jurisprudence  and  its  methods  of  securing  the 
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practical  end  in  view  by  even  judicial  means,  to  the  note  of  Mr.  Dauar 
the  learned  commentator  on  Wheaton,  which  is  printed  in  full  in  vol. 
VII  of  the  Americaii'  Appendix,  pp.  11-38.  '  We  quote  a  few  passages. 

Ourobli}!;atiou  arises  from  the  law  of  nations,  and  not  from  oar  own  statutes,  and  i» 
measured  by  the  law  of  nations.  Our  statutes  are  only  means  for  enabling  us  to  perform 
our  international  dnty,  and  not  the  affirmative  limits  of  that  duty.  We  are  as  much 
responsible  for  insufficient  machinery,  when  there  is  knowledge  and  opportunity  for 
remedying  it,  as  for  any  other  form  of  neglect.  Indeed,  a  nation  may  be  said  to  be 
more  responsible  for  a  neglect  or  refusal  which  is  an  imperial,  continuous  act,  and 
general  in  its  operation,  than  for  neglect  in  a  special  case,  which  may  be  a  fault  of  sub- 
ordinates.' 

As  to  the  preparing  of  vessels  within  our  jurisdiction  for  subsequent  hostile  opera- 
tions, the  test  we  have  applied  has  not  been  the  extent  and  character  of  the  prepara- 
tions, but  the  intent  with  which  the  particular  acts  are  done.  If  any  person  does  any 
act,  or  attempts  to  do  any  act,  toward  such  preparation,  with  the  intent  that  the  vessel 
shall  be  employed  in  hostile  operations,  he  is  guilty,  without  reference  to  the  com- 
pletion of  preparations,  or  the  extent  to  which  they  may  have  gone,  and  although  his 
attempt  may  nave  resulted  in  no  delinito  progress  toward  the  completion  of  the  prepa- 
rations. The  procuring  of  materials  to  be  used,  knowingly,  and  with  the  intent,  &c,  is 
an  offense.  Accordingly,  it  is  not  necessary  to  show  that  the  vessel  was  armed,  or  was 
in  any  way,  or  at  any  time,  before  or  after  the  act  charged,  in  a  condition  to  commit 
acts  of  hostility.' 

No  cases  have  arisen  as  to  the  combination  of  materials,  which,  separated,  cannot  do 
acts  of  hostility,  but  united  constitute  a  hostile  instrumentality,  for  the  intent  covers, 
all  cases  and  furnishes  the  test.  It  must  be  immaterial  where  the  combination  is  to 
take  place,  whether  here  or  elsewhere,  if  the  acts  done  in  our  territory,  whether  acts 
of  building,  fitting,  arming,  or  of  procuring  materials  for  these  acts,  be  done  as  part  of 
a  plan  by  which  a  vessel  is  to  be  sent  out  with  intent  that  she  shaU  be  employed  to 
cruise. 

As  to  penalties  and  remedies,  parties  guilty  are  liable  to  fine  and  imprisonment;  and 
the  vessel,  her  apparel  and  furniture,  and  all  materials  procured  for  the  purpose  of 
equipping,  are  forfeited.  In  cases  of  suspicion  revenue  officers  may  detain  vessels,  and 
parties  may  be  required  to  give  security  against  hostile  employment ;  and  the  Pres- 
ident is  allowed  to  use  the  army  aud  navy  or  militia,  as  well  as  civil  force,  to  seize- 
vessels,  or  to  compel  ofiending  vessels,  not  subject  to  seizure,  to  depart  from  our  ports. 
What  vessels  shall  be  required  to  depart  is  left  to  the  judgment  of  the  Execntive.'- 

Observe,  now,  the  practical  operation  of  the  Foreign  Enlistment  Act  as 
it  was  worked  by  Her  Majesty's  Government  in  fulfillment  of  its  obliga- 
tion "  to  use  due  diligence  to  prevent"  the  infractions  of  neutrality  prac- 
ticed to  the  prejudice  of  the  United  States. 

1.  All  preventive  intervention,  in  that  name  and  of  that  design,  was  ex- 
cluded from  the  resources  of  the  law.  It  was  confined  to  punishment  of 
committed  oftenses.  The  personal  inflictions  were  not  severe  enough  to 
deter;  and  the  pjoceedings  to  forfeit  a  guilty  vessel  for  a  committed 
offense  might,  incidentally,  by  its  judicial  arrest,  thwart,  or  delay  her 
injurious  cruise  5  but  only  incidentally.  The  punitive  prosecution  for 
forfeiture  might  have  place  after,  as  well  as  in  anticipation  of,  the  hostile 
cruise. 

2.  It  was  held  that  arming  the  vessel  itself  tcitJiin  the  jurisdiction  was 
essential  to  guilt,  aud  that  any  project  for  the  cruiser  that  proposed  to 
take  out  her  armament,  her  munitions,  or  her  men  b}'  separate  bottoms, 
like  the  Alar,  or  the  Hercules,  or  the  Bahama,  or  the  Laurel,  or  the 
Prince  Alfred,  was  not  within  the  pienalties  of  the  law.  These  supply- 
vessels,  in  turn,  were  safe  under  the  law,  as  they  were  not  intended  "  to 
cruise  or  commit  hostilities  against"'  the  United  States.  Indeed,  under 
this  construction  of  the  act,  there  seemed  to  be  nothing  to  prevent  the 
intended  cruiser  from  taking  in  tow  the  tug  which  hsKl  its  armament,, 
its  munitions,  and  its  men,  for  transshipment  on  the  high  seas.  For  this^ 
purpose  would,  if  proved,  demonstrate  that  the  cruiser  had  not  taken, 

__      »  Page  35.  ^'  Page  37. 
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and  did  not  propose  to  take,  any  armament,  &c.,  within  the  jurisdiction, 
and  that  the  tug  was  comiug  back,  and  had  no  ^'  intent  to  cruise  or 
commit  hostilities.^ 

3.  It  was  constantly  enjoined  by  the  Government  upon  all  officials, 
that  they  must  be  extremely  careful  not  to  attempt  to  interfere  with  the 
freedom  of  these  suspected  enterprises,  unless  they  had  in  hand  volun- 
teer evidence  sufficient  to  secure  success ;  for,  otherwise,  they  and  their 
superiors  would  be  exposed  to  heavy  damages  for  failure. 

4.  It  was  made  very  prominent  that  demonstration  of  the  warlike 
build  or  fitness  of  the  cruiser  would  not  procure  a  forfeiture  without 
satisfactory  proof,  in  advance  of  any  acty  of  the  conscious  intent  to  which 
a  jury  could  not  shut  its  eyes.  It  was  then  held  that,  when  the  intent 
was  made  manifest  by  the  inception  of  the  cruise,  as  on  the  trial  of  the 
Florida  at  Nassau,  no  conviction  could  take  place,  because  the  warlike 
build  and  fitments  having  occurred  in  the  home  port  of  Liverpool,  and 
the  demonstration  of  intent  in  a  colonial  port,  the  actual  cruise  must  be 
sufifered  to  go  on  unimpeded.  When,  however,  the  principal  law-officers 
of  Her  Majesty's  Government  attempted  to  reform  this  administration 
of  the  law,  the  principle  that  the  full-blown  consummation  of  the  enter- 
prise, by  the  cruiser's  taking  the  seas  under  a  commission,  protected  it 
from  any  further  judicial  scrutiny,  barred  all  further  proceedings. 

We  offer  to  the  attention  of  the  Arbitrators  some  extracts  from  official 
papers  relating  to  the  cases  of  the  Oreto  (or  Florida)  and  Alabama,  as 
instances  of  the  system  of  the  administration  of  the  Foreign  Enlistment 
Act  of  which  we  are  now  complaining,  and  which  we  also  conceive  to 
furnish  a  fair  illustration  of  the  general  ineffectual  nature  of  the  action 
and  result  in  all  the  attempts  to  enforce  it. 

On  the  10th  of  June,  1862,  the  question  being  upon  the  seizure  of  the 
Oreto  at  Nassau,  Governor  Bayley  wrote  to  Commander  Hickley,  in  part 
as  follows : 

The  Oreto,  as  you  are  aware,  has,  in  defereDce  to  yonr  remonstrances  and  my  orders^ 
discharged  her  cargo  of  shell,  shot,  and  ammunition,  and  is  ready  to  clear  in  ballast* 
She  has  thus  divested  herself  of  the  character  of  an  armed  vessel  leaving  this  port  for 
belligerent  purposes.  I  do  not  think  it  consistent  with  law  or  public  policy  that  she 
should  now  be  seized  on  the  hypothesis  that  she  is  clearing  out  for  the  purpose  of 
arming  herself  as  a  vessel  of  war  beyond  the  limits  of  the  harbor.  We  have  done  our 
duty  in  8e<ung  that  she  does  not  leave  the  harbor  equipped  and  prepared  to  act  offen- 
sively against  one  of  two  belligerent  nations,  with  each  of  whom  Great  Britain  is  at 
I>eace. 

And  if  she  has  still  any  sucb  intention,  an  intention  which  caunot  be  fulfilled  within 
the  harbor,  I  think  this  could  be  effectually  thwarted  by  giving  instmctionK  that  the 
vessels  which  are  supposed  to  be  freighted  with  her  aims,  and  to  be  prepared  to  go  out 
with  her,  should  not  leave  the  harbor  within  forty-eight  hours  after  the  Oreto  has 
left  it.' 

On  the  21st  of  June,  1802,  Governor  Bayley,  after  detailing  certain 
incidents  which  had  taken  place  in  regard  to  the  Oreto  (Florida)  at 
Nassau,  thus  reported  to  the  Duke  of  Newcastle : 

7.  Throuj^hout  these  occurrences  I  was  averse  from  proceeding  to  extremities.  Not 
that  I  considered  the  conduct  of  the  Oreto  to  be  entirely  free  from  suspicion,  or  indeed 
from  discourtesy  to  a  neutral  government.  But  I  was  unwilling  to  assume  a  hostile 
air ;  and,  moreover,  I  felt  that,  however  suspicious  appearances  were,  it  might  be 
exceedingly  difficult  to  bring  either  the  Oreto  or  her  crew  within  the  scope  of  the  For- 
eign Enlistment  Act. 

8.  But  when,  having  been  several  times  dissuaded  by  me  from  seizing  the  vessel, 
aud  having^  after  seizure,  released  her  in  deference  to  my  views.  Captain  Hickley,  in 
his  letter  of  16th  June,  reiterated  the  expression  of  his  professional  opinion,  not  only 
that  the  Oreto  was  equipped  as  a  vessel  of  war,  but  that  she  could  be  made  ready  for 
battle  with  the  enemy  in  twenty-four  hours;  that  other  vessels  then  in  the  harbor 
could  steam  out  with  her,  and  help  to  arm  her  within  a  few  miles  off  this  port ;  and 

'Brit.  App.,  vol.  i,  pp.  24,25. 
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that  her  real  destination  was  openly  talked  of,  I  thought  that  a  strong  prima-facie  case 
was  made  out  for  a  judicial  investigation,  even  although  the  evidence  were  insufiB- 
cieut  to  warrant  her  condemnation.  And  I  thought  it  bett-er  to  sanction  an  appeal  to 
the  law  in  favor  of  our  neutrality,  and  in  deference  to  the  honest  convictions  of  a 
gallant  and  experienced  officer,  than  to  allow  the  Oreto  to  leave  our  shores  unchal- 
lenged and  unobstructed  on  an  expedition  of  pillage,  piracy,  and  destruction. 

9.  These  reflections  were  strengthened  by  others.  I  felt  that  if  the  Oreto  were 
allowed  to  take  in  arms,  ammunition,  and  a  crew  here,  a  similar  impunity  mast 
be  in  future  conceded  to  any  other  vessel  belonging  to  eithei^of  the  two  belligerent 
states.  The  consequences  of  dealing  out  this  even-handed  justice  would,  in  the  exist- 
ing state  of  popular  feeling,  be  highly  inconvenient  and  embarrassing.  The  boon  ob- 
tained by  a  Confederate  vessel  would  be  claimed  by  a  Federal  vessel.  If  granted,  it 
would  l>e  granted  grudgingly  and  sulkily,  and  it  was  more  likely  that  it  would  not  be 
granted  at  all ;  hence  would  arise  disputes,  jealousies,  and  angry  altercation.  More 
than  this,  we  have  reason  to  believe  that  armed  Federal  vessels  are  lying  at  a  very 
short  distance  from  this  port.  *  *  »  The  refusal  to  accord  to  northern  vessels  the 
same  indulgence  which  has  been  accorded  to  those  of  the  South,  might,  under  theee 
circumstances,  provoke  an  atfray  between  the  ships  of  the  two  contending  federations, 
and  involve,  not  only  this  colony,  but  even  the  mother  country  in  a  very  serious  col- 
lision. 

12.  Your  Grace  will  see  that  it  is  easy  to  do  very  much  in  the  way  of  equipping  a 
vessel  for  hostile  purposes,  arming  her,  and  enlisting  a  crew,  without  establishing  a 
case  of  such  strong  testimony  as  would  justify  her  condemnation  by  a  court  of  com- 
petent jurisdiction ;  and  although  it  is  repugnant  both  to  our  policy  and  our  sense  of 
justice  to  strain  the  letter  of  the  law,  even  on  the  side  of  a  reasonable  inference 
against  the  rigid  rules  of  technical  evidence,  yet  it  is  easy  to  see  that  a  strict  ad- 
herence to  these  rules  may  be  suspected  to  bo  the  result,  aud  may  produce  the  fruits, 
of  a  deliberate  collusion  with  the  enemies  of  a  State  ou  terms  of  amity  with  our  own 
country.* 

On  the  30th  of  Juue,  1862,  the  evidence  in  regard  to  the  Alabama 
being  under  consideration,  Mr.  Hamel,  Solicitor  of  Cnstoms,  thus  re- 
ported to  the  Commissioners  of  Customs  : 

The  officers  ought  not  to  move  in  the  matter  without  the  clearest  evidence  of  a  dis- 
tinct violation  of  the  Foreign  Enlistment  Act,  nor  unless  at  a  moment  of  great  emer- 
gency, the  terms  of  the  Act  being  extremely  technical,  and  the  requirements  as  to  intent 
being  very  rigid.  It  may  be  that  the  ship,  having  regard  to  her  cargo  as  contraband 
of  war,  might  be  unquestionably  liable  to  capture  and  condemnation,  yet  not  liable 
to  detention  under  the  Foreign  Enlistment  Act,  and  the  seizors  might  entail  upon 
themselves  very  serious  consequences.* 

On  the  11th  of  July,  1863,  Consul  Dudley's  letter  in  regard  to  the 
Alabama  being  under  consideration,  Mr.  Hamel,  Solicitor,  thus  advised 
the  customs : 

There  is  only  one  proper  way  of  looking  at  this  question.  If  the  Collector  of  Customs 
were  to  detain  the  vessel  in  question,  he  would,  no  doubt,  have  to  maintain  the  seizure 
by  legal  evidence  in  a  court  of  law,  and  to  pay  damages  and  costs  in  case  of  failure. 
Upon  carefully  reading  the  statement,  I  find  the  greater  part,  if  not  all,  is  hearsay  aud 
inadmissible,  and  as  to  a  part  the  witnesses  are  not  forthcoming  or  even  to  be  named. 
It  is  perfectly  clear  to  my  mind  that  there  is  nothing  in  it  amounting  to  prima-Zacir 
prooi  sufficient  to  justify  a  seizure,  much  less  to  support  it  in  a  court  of  law,  and  the 
Consuls  could  not  expect  a  Collector  to  take  upon  himself  such  a  risk  in  opposition  to 
rules  and  principles  by  which  the  Crown  is  governed  in  matters  of  this  na  ture.^ 

On  the  24tn  of  July,  1862,  aft^r  the  Florida  had  been  seized  at  Nas- 
sau on  aocount  of  the  "due  diligence"  of  Commander  Hickley,  Vice- 
Admiral  Milne  thus  wrote  to  the  Secretary  of  the  Admiralty : 

I  abstain  from  giving  effect  to  my  first  intention,  which  was  to  express  to  Commander 
Hickley  my  approval  of  the  zeal  displayed  by  him  on  this  occasion,  in  giving  proof 
that  our  neutrality  between  the  belligerents  was  a  reality,  and  that  when  the  occasion 
oflTered,  Her  Me^esty's  officers  were  quite  ready  to  accept  the  responsibility  of  acting 
as  in  this  case,  wherein  it  appeared  to  be  notorious,  however  incapable  of  legal  proof 
it  may  turn  out  to  be,  that  the  vessel  in  question  was  fitted  out  in  a  British  port  as  an 
armed  Confederate  cruiser. 

Should  the  Law  Officers  of  the  Crown  be  of  opinion  that  the  seizure  was  illegal ;  that 
the  very  grave  suspicion  of  being  intended  for  employment  as  a  Southern  cruiser  ;  the 

*  Brit.  App.,  vol.  i,  pp.  13,  14.  ^Ibid.,  p.  187. 

-  Brit.  App.,  vol.  i,  p.  183. 
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fact  of  the  vessel  being  fitted  in  every  respect  Hke  one  of  Her  Majesty's  ships,  and 
specially  adapted  for  war;  her  armament  ready  to  be  put  on  board,  with  a  crew  of 
hfty  men,  and  officers  of  t]ie  Confederate  States  ready  to  command  her* ;  should  these 
facts  be  insufficient,  in  their  opinion,  to  justify  legally  and  technically  the  seiznre,  I 
yet  trust  their  Lordships  will  see  fit  to  exonerate  Commander  Hickley  from  all  blame 
and  consequent  responsibility.' 

On  Au^ist  23, 1862,  the  Home  Government  having  thought  it  desira- 
ble to  send  some  Custom  House  Officers  from  Liverpool  to  Kasau,  who 
could  there  give  evidence  of  the  facts  which  had  taken  place  at  Liver- 
IK)ol  in  regard  to  the  Florida,  Collector  Edwards  thus  closes  a  letter 
to  the  Commissioners  of  Customs : 

I  am  satisfied  that  she  took  no  such  [warlike]  stores  on  board,  and  indeed  it  is 
(stated,  though  I  know  not  on  what  authority,  that  her  armament  was  conveyed  in 
another  vessel  to  Nassau.  The  Board  will,  therefore,  perceive  that  the  evidence  to  be 
obtained  from  this  port  wiU  all  go  to  prove  that  she  left  LiverfNiol  altogether  unarmed, 
and  that  while  here  she  had  in  no  way  violated  the  law.- 

On  the  11th  of  August,  1862,  Governor  Bayley,  reporting  the  release 
of  the  Oreto,  wrote  to  the  Duke  of  Newcastle  in  part  as  follows : 

I  do  not  think  it  likely  that  we  shall  ever  obtain  stronger  proof  against  any  vessel 
than  was  produced  against  the  Oreto,  of  an  intention  to  arm  as  a  belligerent.  There- 
fore we  may  assume  that  no  prosecution  of  the  same  kind  will  be  instituted,  or,  if  any 
be  instituted,  that  it  will  fail.  The  natural  consequence  will  be  that  many  vessels  will 
leave  Euf^land  partly  equipped  as  men-of-war  or  privateers,  and  intended  to  complete 
their  equipment  here.  But  the  notoriety  of  this  practice  will  induce  Federal  men-of- 
war  to  frequent  these  waters,  and  virtually  blockade  the  islands,  in  ^p*eater  force  than 
they  have  hitherto  done;  and  when  they  are  aasembled  in  numbers,  it  will  be  vain  to 
reckon  on  their  observing  any  respect  for  territorial  jurisdiction  or  international  usage. 
I  should  neither  be  surprised  to  see  Federal  ships  waiting  off  the  harbor  to  seize  these 
Confederate  vessels,  nor  to  see  the  Confederate  ships  engaging  with  Federal  men-of-war 
within  gunshot  of  the  shore.  The  only  means  of  preserving  the  peace  and  neutrality 
of  these  waters  will  be  afforded  by  the  presence  of  an  adequate  naval  force.^ 

On  the  23d  of  September,  1862,  Governor  Bayley  reported  in  part  as 
follows  to  the  Duke  of  !N^ewcastle : 

I  have  the  honor  lo  inform  your  Grace  that  the  Oreto,  after  her  liberation  by  the 
admiralty  court,  left  this  harbor  three  or  four  weeks  ago ;  and  that  she  is  supposed  to 
have  since  been  finally  transferi-ed  to  the  service  of  the  Confederate  States.  If  that  is 
so,  she  is  entirely  out  of  my  jurisdiction,  and  I  could  no  more  legally  seize  her  were 
she  to  re-enter  the  port  than  I  could  seize  any  man-of-war  belonging  to  the  Govern- 
ment of  the  United  States.'* 

5.  Another  marked  trait  of  the  actual  administration  by  her  Majesty's 
Government  of  the  punitive  features  of  the  Foreign  Enlistment  Act,  is 
their  failure  in  the  clearest  cases  to  enforce  a  forfeiture.  When  we  con- 
sider that  the  pretensions  of  efficiency  in  this  act  are  confessedly  put 
upon  its  terrors  to  evil-doers  and  the  dissuasion  from  illegal  projects  to 
be  thus  accomplished,  it  is  with  the  greatest  surprise  that  we  find  credit 
claimed  for  the  British  Government  for  the  losses  and  sacrifices  which 
that  Government  sustained  in  its  purchases  of  its  own  peace  from  its 
law-breaking  subjects  by  payment  of  damages,  by  agreement^  for  the 
prosecution  of  the  Alexandra,  and  by  payment  in  full  for  the  Laird 
rams,  instead  of  persisting  in  their  foifeiture.  Not  more  intelligible  is 
the  claim  of  credit  for  the  course  of  the  Government  in  the  case  of  the 
Pampero,  where  the  forfeiture  was  admitted  by  the  claimants,  but  was 
never  brought  to  an  actual  sale,  which  would  inflict  the  loss  of  its  value 
upon  the  guilty  projectors  of  its  intended  cruise.  Certainly,  the  British 
Gk>vemment  accomplished  the  detention  both  of  the  Pampero  and  of  the 
Laird  rams,  and  the  United  States  have  never  omitted  to  express  their 
satisfaction  at  this  real  benefit  which  they  received  from  the  success  of 

>  Brit.  App.,  vol.  i,  p.  29.  'Ibid.,  p.  75. 
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Her  Majesty's  Government  in  these  instances.  Bat,  that  the  punitive 
terrors  of  this  act  should  have  lost  the  example  of  actual  forfeiture  to 
the  Rebel  resources,  or  to  the  p^uilty  British  ship-builders,  of  the  great 
value  invested  in  them,  and  that  the  British  Government  should  have 
refunded  the  money,  exhausted  by  the  guilty  enterprise  of  the  Laird 
rams,  in  season  for  its  new  use  by  the  Kebel  agents  and  their  accomplices 
in  the  same  illegal  service,  can  never  seem  to  the  United  States  a  valu- 
able contribution  to  the  efficiency  of  the  Foreign  Enlistment  Act  as  an 
instrument  of  punishment  of  these  proscribed  and  dangerous  proceed- 
ings. 

These  various  traits  in  the  actual  dealing  of  Her  Majesty's  Govern- 
ment with  the  Foreign  Enlistment  Act  as  an  instrument,  and  as  its  only 
instrument,  for  maintaining  its  neutral  obligations  to  the  United  States, 
became  as  well  known,  and  were  as  clearly  appreciated  by  all  Her 
Majesty's  subjects,  and  through  all  her  imperial  dominions,  as  if  they 
had  been  announced  by  a  Queen's  Proclamation.  No  wonder  that  a 
learned  judge  of  one  of  Her  Majesty's  superior  courts  declared  that  a 
whole  fleet  of  ships  of  war  could  be  driven  through  the  statute !  That, 
as  matter  of  fact,  a  whole  fleet  of  ships  of  war  was  driven  through  that 
statute,  is  in  proof  before  this  Tribunal. 

Upon  the  whole  proofs,  then,  and  in  their  application  to  the  cases  of 
British  reiian  .^  ^11  thc  oflfcnding  vesscls,  we  confidently  submit  to  the  Arbi- 
rrmeJ;rA?t'I'£ii«r"J  trators,  that  the  Foreign  Enlistment  Act,  as  construed  and 
«fduedii.grnie.  admiuistcrcd,  was  not  an  adequate  instrumentality  for,  and 
its  actual  employment  by  the  Government  did  not  amount  to,  the  use  of 
"  due  diligence  to  prevent "  the  violations  of  the  international  obliga- 
tions of  Great  Britain  to  the  United  States,  which  are  now  under  re- 
view. 

We  have  never  been  able  to  appreciate  the  practical  difficulties  in 
preventing  the  emission  of  these  hostile  vessels  from  British  ports. 
They  were  a  long  time  in  course  of  construction ;  they  were  long  under 
the  actual  notice  of  the  Government ;  its  apparatus  and  resources  for 
the  fulfillment  of  the  required  duty  were  deliberated  upon,  explored, 
and  understood.  In  truth,  no  practical  difficulties  did  exist.  But, 
whether  or  no  this  plain  and  easy  execution. of  the  practical  duty  itself 
could  not  become  uncertain,  difficult,  and  even  impossible,  by  the  adop- 
tion of  theories  and  methods  and  agencies  which,  framed  only  diverso 
intuitu^  naturally  ended  in  failure,  is  a  very  difficult  question.  These 
constant  failures  were  never  from  ignorance,  from  accident,  or  misfor- 
tune. They  were  not  like  the  failures  which  may  happen  under  any 
Government,  where  remoteness  of  ports,  impediments  of  communication, 
obscurity,  and  insignificance  of  the  projects  and  the  vessels  themselves, 
give  opportunity  for  concealment  and  surprise.  Such  are  the  instances 
industriously  collected  in  the  British  Case  and  Counter  Case  from  the 
earliest  years  of  the  existence  of  the  Government  of  the  United  States, 
and  again  in  the  period  of  the  Spanish-American  and  Portuguese- 
American  hostilities.  The  situations  are  very  dissimilar;  the  conduct 
of  the  British  Government  here,  and  of  that  of  the  United  States  at 
those  early  periods,  proceed  upon  very  different  systems ;  the  causes  of 
failure,  as  bearing  upon  responsibility  therefor,  are  entirely  distinct. 

It  is  quite  agreeable  to  be  relieved  from  puzzling  over  the  complexi- 
ties, and  delicacies,  and  obstacles  which  seemed  to  embarrass  Her 
Majesty's  Government,  under  Earl  Russell's  management  of  this  inter- 
national duty,  in  reference  to  so  simple  a  matter  as  arresting  these 
great  ships  of  war,  the  Florida,  the  Alabama,  the  Georgia,  and  the  Shen- 
andoah, by  the  frank  and  practical  view  of  the  duty  and  the  task  ex- 
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pressed  by  Earl  Granville,  in  Parliament,  in  the  debate  on  the  Wash- 
ington Treaty.    Earl  Granville  said : 

On  the  ODe  hand,  nothing  is  so  easy  as  to  prevent  a  vossul  of  the  Alabama  class 
escaping  from  onr  shores,  and  the  only  loss  to  the  country  which  would  result  from 
such  a  prevention,  would  be  the  small  amount  of  profit  which  the  individual  construct- 
ing and  equipping  the  vessel  might  derive  from  the  transaction,  which  in  almost  every 
cane  is  contrary  to  the  Proclamation  of  the  Queen.  ^ 

Nor  are  we  able  to  see  how  Her  Majesty's  Government  can  escape 
from  the  dilemma  which,  on  its  failure  to  stop  the  Florida  and  the 
Alabama,  and  its  easy  success  in  stopping  the  Laird  rams,  was  proposed 
to  it  by  Sir  Hugh  (now  Lord)  Cairns,  in  Parliament. 

What  will  you  say  to  the  American  Minister  now  ?  Do  not  you  suppose  that  the 
American  Minister  will  come  to  you  and  say,  "You  told  me  last  year  that  unless  you 
had  a  case  for  seizure,  and  proof  hy  proper  evidence,  you  could  not  arrest  a  ship  at  all; 
that  you  could  not  detain  her?  Although  you  admitted  that  the  facts  I  brought  be- 
fore you  created  very  great  suspicion,  you  said  that  you  could  not  seize  the  Alabama, 
therefore  you  could  not  touch  her.  But  look  at  what  you  did  in  September.  For  a 
whole  month  you  detained  these  steam-rams  in  the  Mersey,  while,  according  to  your 
own  words,  yon  were  collecting  evidence,  and  endeavoring  to  see  whether  your  sus- 
picions were  well  founded."  *  «  j  maintain  that  when  the  United  States  hold 
this  language,  either  our  Government  must  contend  that  what  they  did  in  September 
was  unconstitutional,  or  they  ought  to  have  done  the  same  with  regard  to  the  Ala- 
bama, and  are  liable.  ^ 

V.  Manifestly,  if  the  Foreign  Enlistment  Act  of  Great  Britain  was 
thus  inadequate  and  unsuitable,  as  an  efficient  instrument  Th«  negi^t  to 
in  the  hands  of  the  Government  for  the  fulfillment  of  it*s  JSfJJt'AftTfS 
international  duty  to  the  United  States,  it  was  a  failure  in  ""'ofJ^^diiir^nce. 
the  "use  of  due  diligence  to  prevent"  the  injuries  now  complained  of, 
not  to  obtain  from  Parliament  a  suitable  and  efficient  act  for  the  fulfill- 
ment of  the  duty.  The  demonstration  of  the  existence  of  this  obliga- 
tion, and  of  its  being  early  brought  to  the  notice  of  Her  Majesty's  Gov- 
ernment by  the  United  States,  and  of  the  refusal  of  Great  Britain 
to  meet  the  obligation,  is  complete.  We  refer  the  Tribunal  to  a  state- 
ment of  the  contemporary  correspondence  on  this  subject  between  the 
Governments,  and  a  memorandum  of  the  action  of  Great  Britain  in  the 
matter,  after  the  close  of  the  Rebellion,  contained  in  Note  C  of  the  Ap- 
X)endix  to  this  Argument. 

In  strong  contrast  with  this  inaction  of  Great  Britain,  and  with  its 
justification  by  Her  Majesty's  Government,  is  the  course  comnut  bet«A.n 
taken  by  the  Government  of  the  United  States  in  1703,  at  Briurn^l^d^Ti 
the  instance  of  Great  Britain,  in  1817,  at  the  instance  of  ;ut«fn"SJL"'Ve! 
Portugal,  and  again  in  1838,  to  meet  an  exigency  in  the  in-  •'"^'' 
terest  of  Great  Britain,  for  the  maintenance  of  its  sovereignty  over  the 
Canadian  provinces. 

On  the  3d  of  December,  1793,  President  Washington,  in  his  message 
to  Congress,  after  stating  the  means  that  he  had  used  to  maintain  a 
strict  and  impartial  neutrality,  said : 

It  rests  with  the  wisdom  of  Congress  to  correct,  improve,  or  enforce  this  plan  of  pro- 
cedure, and  it  will  probably  be  found  expedient  to  extend  the  le^^al  code  and  jurisdic- 
tion of  the  conrts  of  the  United  States  to  many  cases  which,  though  dependent  upon 
principles  already  recognized,  demand  some  further  provisions. 

When  individuals  shall,  within  the  United  States,  array  themselves  in  hostUity 
against  any  of  the  powers  at  war,  or  enter  upon  military  expeditions  or  enterprises 
within  the  jurisdiction  of  the  United  States,  or  where  penalties  on  violations  of  the 
law  of  nations  may  have  been  indistinctly  marked  or  are  inadequat-e,  these  offenses 
cannot  receive  too  early  and  close  an  attention,  and  require  prompt  and  decisive 
remedies. 

*  Appendix  to  this  Argument,  Note  B.  ^  Am.  App.,  vol.  v,  p.  493. 
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On  the  20th  of  December,  1816,  the  diplomatic  representative  of  Por- 
tugal thus  wrote  to  Mr.  Monroe,  then  Secretary  of  State : 

What  I  solicit  of  him  (the  President)  is  the  proposition  to  Conj^ess  of  such  provis- 
ions by  law  as  will  prevent  such  attempts  for  the  future.^ 

Six  days  later.  President  Madison  addressed  a  message  to  both  Houses 
of  Congress  in  part  as  follows : 

With  a  view  to  maintain  more  effectnally  the  respect  due  to  the  laws,  to  the  char- 
acter, and  to  neutral  and  pacific  relations  of  the  United  States,  I  reconmiend  to  the 
consideration  of  Congress  tne  expediency  of  such  further  legislative  provisions  as  may 
be  requisite  for  detaining  vessels  actually  equipped,  or  in  course  of  equipment,  with  a 
warlike  force,  within  the  jurisdiction  of  the  United  States ;  or,  as  the  case  maybe,  fot 
obtaining  from  the  owners  or  commanders  of  such  vessels  adequate  securities  against 
the  abuse  of  their  armaments.' 

At  the  same  time,  Mr.  Monroe,  Secretary  of  State,  wrote  to  Mr.  For- 
syth, chairman  of  the  Committee  on  Foreign  Relations : 

I  have  now  the  honor  to  state  that  the  provisions  necessary  to  make  the  laws  effect- 
ual against  fitting  out  armed  vessels  in  our  ports  for  the  purpose  of  hostile  cruising, 
seem  to  be : 

1st.  That  they  should  l>e  laid  under  bond  not  to  violate  the  treaties  of  the  United 
States  under  the  law  of  nations,  in  all  cases  where  there  is  reason  to  suspect  such  a 
purpose  on  foot,  including  the  cases  of  vessels  taking  on  board  arms  and  munitions  of 
war,  applicable  to  the  equipment  and  armament  of  such  vessels  subsequent  to  their 
departure. 

2d.  To  invest  the  Collectors,  or  other  Revenue  Officers,  where  there  are  noCoUectora, 
with  power  to  seize  and  detain  vessels  under  circumstances  indicating  strong  presump- 
tion of  an  intended  breach  of  the  law,  the  detention  to  take  place  until  the  order  of  the 
Executive,  on  a  full  representation  of  the  facts  had  thereupon,  can  .be  obtained. 

The  existing  laws  do  not  go  to  this  extent.  They  do  not  authorize  the  demand  of 
security  in  any  shape,  or  any  interposition  on  the  part  of  the  ma^tracyas  a  preventive, 
when  there  is  reason  to  suspect  an  intention  to  commit  the  offense.  They  rest  upon 
the  general  footing  of  punishing  the  offense  merely  where,  if  there  bo  full  evidence  of 
the  actnal  perpetration  of  the  crime,  the  party  is  handed  over,  after  trial,  to  the  penalty 
denounced.^ 

The  circumstances  under  which  the  temporary  iNeutrality  Actof  1838 
was  passed,  are  fully  stated  in  the  Case  of  the  United  States,  (p.  133,) 
and  the  act  itself  can  be  found  in  the  documents  presented  therewith.* 

Not  less  in  contrast  with  the  indiflference  and  obstructions  with  which 
Her  Majesty's  Government  met  the  earnest  applications  of  the  Govern- 
ment of  the  United  States,  in  the  stress  in  which  it  was  placed,  for  an  im- 
provement of  the  Foreign  Enlistment  Act,  are  the  solicitude  and  attention 
bestowed  by  Great  Britain  upon  the  amendment  of  this  act  after  the 
rebellion  was  suppressed.  The  report  of  the  Eoyal  Commission,  appointed 
to  consider  the  subject,  upon  the  defects  of  the  old  law  and  the  necessary 
amendments  to  give  it  due  vigor,  leaves  nothing  to  be  said  in  condem- 
nation of  the  persistency  with  which  Great  Britain  clung  to  it  during 
the  whole  period  of  the  Eebellion.  The  promptitude  of  Parliament  in 
enacting  the  new  statute  upon  the  breaking  out  of  the  recent  war  be- 
tween Prussia  and  France,  has  already  been  referred  to,  and  is  exhibited 
in  the  extracts  from  the  debate  on  its  passage,  set  forth  in  Note  B  of  the 
Appendix  to  this  Argument. 

It  is  unnecessary  to  argue  that  the  passage  of  the  present  Foreign  En- 
listment Act  in  May,  1861,  following  upon  the  Queen's  Proclamation  of 
neutrality,  and  its  reasonable  enforcement,  would  have  precluded  the 
scandals  deplored  by  the  British  Government  and  the  injuries  suffered 
by  the  United  States  from  the  emission  of  the  Alabama  and  her  con- 
sorts from  British  ports.    The  text  of  the  act  carries  its  own  argument. 


'  Am.  App.,  vol.  iii,  p.  541.  ^  ibid.,  p.  544. 

3  Ibid.,  p.  542.  *  Ibid.,  vol.  iv,  p.  62. 
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Well  might  that  eminent  publicist,  Phillimore,  immediately  after  the 
passage  of  this  act,  '^  rejoice  that  the  English  Oovernment  has,  by  the 
statute  of  this  year,  strengthened  the  hands  of  the  Executive,  and  given 
greater  force  and  prominence  to  the  maxim  that,  with  respect  to  the 
external  relations  of  the  State,  the  will  of  the  subject  is  bound  up  in 
that  of  his  Government.''  ^ 

We  confidently  submit  that,  in  refusing  to  amend  the  Foreign  Enlist- 
ment Act  in  aid  of  the  fulfillment  of  the  duty  prescribed  by  the  Three 
Enles  of  the  Treaty,  Great  Britain  failed  "  to  use  due  diligence  to  pre- 
vent "  the  injuries  for  which  the  United  States  demand  redress  from  the 
justice  of  this  Tribunal. 

VI.  We  pass  now  to  an  examination  of  the  question  of  "  the  use  of 
due  diligence  to  prevent"  the  violation  of  its  international 
duty  to  the  United  States,  as  exhibited  in  the  course  pur-  ■•!!?« 'ifte'r"*lhe''w; 
sued  toward  the  offending  vessels  by  Great  Britain,  after  '='"*°'^*'^*' """*'*• 
their  first  escape  from  British  ports,  under  the  circumstances  and  con- 
sequences of  inculpation  for  such  escape  which  have  already  been  con- 
sidered. Except  for  the  actual  violence  and  depredations  committed  by 
the  escaped  cruisers  after  their  emission  from  British  ports,  the  injuries 
to  the  maritime  property  of  the  United  States  and  the  enormous  con- 
nected losses  to  the  national  wealth  would  not  have  been  inflicted.  In 
every  view,  therefore,  the  subsequent  career  of  the  cruisers  becomes  of 
the  highest  importance  to  the  practical  determination  by  this  tribunal 
of  the  matters  in  judgment  before  it. 

1.  It  is  indisputable,  that  if,  in  respect  to  any  one  of  the  vessels  in- 
criminated, the  escape  of  that  vessel  from  the  home  port 

should  have  been  shown  by  Great  Britain,  to  the  satisfaction  ofllndiniV*'"'^"*";^ 
of  the  Tribunal,  to  have  taken  place  in  spite  of  "  the  use  of  uhlir"J"r  w".n1"or 
due  diligence  to  prevent"  it,  the  principlesof  the  Three  Rules  '^"*'  '''''••°*'''' 
and  of  international  law  not  inconsistent  therewith  will  require  that  the 
same  inquisition  must  be  applied  to  any  subsequent  escape  from  another 
port  of  the  British  Empire,  home  or  colonial,  where  the  Government  had 
an  opportunity  to  lay  hands  upon  and  arrest  her. 

Thus,  suppose,  for  a  moment,  that  the  British  Government  was  not  in 
fault  in  respect  of  the  first  emission  of  the  Florida  from  the  port  of 
Liverpool,  her  subsequent  history  at  Nassau  must  then  be  examined. 
If  her  openly  allowed  departure  from  Nassau,  "on  an  expedition  of  pil- 
^^S^l  piracy,  and  destruction,"  (to  quote  Governor  Bayley  again,)  was 
not  in  spite  of  the  use  of  due  diligence  "  to  prevent  the  departure  from 
its  jurisdiction  "  of  a  vessel  which  had  "  been  specially  adapted  in  whole 
or  in  part  within  such  jurisdiction  to  warlike  use,"  such  departure  is,. 
in  itself,  a  failure  by  Great  Britain  to  fulfill  the  duties  ^et  forth  in  the 
Three  Rules  of  the  Treaty,  and  must  be  so  pronounced  by  the  TribunaL 
As  the  Florida,  until  after  she  left  Nassau,  remained  in  the  same  plight 
of  a  British  vessel  as  when  she  left  Liverpool,  and  did  not  receive  a  (so- 
called)  *'  commission,"  or  change  her  flag  until  afterward,  there  is  no 
opportunity  for  cavil  upon  this  point. 

2.  If,  on  the  other  hand,  the  original,  escape  of  any  of  the  offending 
vessels  from  the  home  port  shall  inculpate  Great  Britain  under  the  Rules 
of  the  Treaty,  it  is  obvious  that  the  original  fault  and  accountability  of 
Great  Britain  in  the  supposed  case  only  enhance  the  obligation  which, 
we  have  seen,  requires  "the  use  of  due  diligence  to  prevent"  the  subse- 
quent departure  from  its  jurisdiction  of  a  vessel  whose  original  escape 
from  the  home  port  has  not  been  imputed  to  a  default  in  such  diligence. 

"  ■'  t  ■  "  '■  ■      I      I    ■  ■  III  ■  1^     ■■■I  ■     ■  I  I  ■     ■     ■         ■^^^—  I  ^^M.^^  I  ■  ^^— ^.^»^^M.  .1  ■  I  II     ■     ..^  . 

1  PhiU.  Int.  Law,  (ed.  1871,)  p.  28,  preface. 
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3.  This  obligation,  whether  in  the  alternative  of  the  original  escape 
of  the  offending  vessel  being  for  want  of,  or  in  spite  of,  the  "  use  of  due 
diligence  to  prevent"  it,  must  endure  until  it  has  been  fully  and  suc- 
cessfully met  by  the  arrest  and  detention  of  the  offending  vessel,  and 
her  "expedition  of  pillage,  piracy,  and  destruction"  brought  to  a  close. 

We  have  already  considered  whether  this  indisputable  general  propo- 
sition needs  to  be  qualified  by  the  impediment  insisted 

Tbi»  obltsntion  not  *•.  i«  -i  I'V*  •^  n  ai  # 

aciermiwsi  by  torn-  upon  to  its  coutinued  application,  arising  from  the  (so- 
nu«iomn««cru.«jr.  ^^jj^^j  "  commissiou"  as  a  public  ship  of  a  hellijerent  riot 

recognized  as  a  nation  or  a  sovereign,^  We  have  shown  that,  in  regard 
to  public  ships  of  recognized  nations  and  sovereigns,  this  public  char- 
acter by  comity  withdraws  them  only  from  the  jurisdiction  of  courts  and 
process,  and  leaves  them  amenable  to  the  political  and  executive  power. 
We  have  shown  that,  in  the  case  of  public  ships  having  no  recognized 
state  or  sovereign  behind  them,  the  political  and  executive  power  deals 
with  them,  in  its  own  discretion,  with  strong  hand,  in  administration  of 
every  duty  and  every  right  pertaining  to  itself  or  owed  to  another  na- 
tion. -The  grounds  upon  which  we  put  our  inculpation  of  Great  Britain 
for  dealing  with  these  Eebel  cruisers,  as  it  did,  after  their  commission  as 
public  ships,  do  not  involve  any  contention  as  to  whether  or  not  judicial 
control  should  thereafter  have  been  asserted  over  them.  This  domestic 
question  of  comity  to  the  Eebel  cruisers  on  their  '^  expeditions  of  pillage, 
piracy,  and  destruction,"  may  be  at  the  discretion  of  a  Government. 
But  the  pretensions  that  the  international  duty  by  which  Great  Britain 
was  "bound"  to  the  United  States  to  use  due  diligence  to  prevent  these 
offending  vessels  of  guilty  origin  from  departing  from  its  ports  when  it 
was  master  of  the  opportunity  so  to  do,  was  cut  short  and  overmastered 
by  the  liebel  "  commission,"  upon  the  reasons  already  given,  we  entirely 
<leny. 

4.  It  is  conspicuous  upon  the  proofs  before  the  Tribunal  that  it  was 

quite  in  the  power  of  Her  Majesty's  Government,  by  arrest- 
wJiJei  cf  u '!e?f  ing  these  offending  vessels  at  their  first,  or  even  later,  visits 
wTa  w«i^f^ue  to  British  ports  after  their  successful  fraud  upon  the  neutral 
^.i«enc«.^  obligations  of  Great  Britain  in  their  original  "  escape^"  to 

have'  intercepted  these  "  expeditions  of  pillage,  piracy,  and  destruction," 
and  at  once  repaired  the  misfortune  or  the  failure  of  duty  which  had 
made  such  "escape"  possible,  and  struck  a  fatal  blow  at  the  systematic 
project  and  preparation  of  such  expeditions  from  the  home  ports  of  Great 
Britain.  There  was  no  adequate  motive  for,  or  benefit  from,  these  guilt^^ 
enterprises  if  the  first  escape  were  to  leave  the  vessels  homeless  and 
shelterless  up9n  the  ocean,  with  no  asylum  in  British  ports  except  such 
as  mere  humanity  offers  against  stress  of  storm  and  danger  of  ship- 
wreck. Such  asyium,  upon  the  very  motive  on  which  it  is  yielded,  upon 
the  very  plea  upon  which  it  is  begged,  the  sentiment  of  humanity,  would 
have  exacted  the  abandonment  of  the  career  of  violence,  meditated  or 
commenced,  and  a  submission  to  the  outraged  authority  of  Great  Britain, 
whose  peace  and  dignity  were  compromised  by  the  original  escape  from 
its  ports. 

It  is  a  notable  fact  that  not  one  of  these  offending  vessels  ever  re- 
turned to  a  home  port  of  Great  Britain,  except  the  Georgia,  to  be  dis- 
mantled and  sold,  and  the  Shenandoah  to  be  surrendered  to  the  Govern- 
ment of  the  United  States.  The  Florida  once,  and  the  Alabama  once, 
sought  the  commercial  recruitment  which  the  hospitality  of  the  ports  of 
France  conceded  them,  on  the  plea  of  relAche  forc6e.  They  had  not  vio- 
lated the  neutrality  of  France  in  their  original  outfit,  and  had  no  resent- 

1  Supraj  pp. 
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ments  or  restraints  to  fear  in  her  ports.  Bat  why  prefer  France  to 
England  !  Was  it  on  motives  of  market  and  convenience  ?  The  sup- 
plies for  these  cruisers  while  in  the  French  ports  were  sent  to  them  from 
England.  Everv  interest,  every  inclination,  every  motive  would  have 
carried  them  to  England,  had  not  some  overwhelming  reason  deterred 
them  from  that  resort.  They  had  violated  her  neutrality ;  they  had 
brought  scandal  and  reproach  upon  the  administration  of  her  laws. 
They  were  not  lacking  in  courage  or  effrontery;  but  that  the  govern- 
ment of  Great  Britain  would  tolerate  their  presence  in  her  ports  to  re- 
plenish their  resources,  and  "  their  expeditions  of  pillage,  piracy,  and 
plunder,"  was  impossible  to  be  conceived,  and  they  avoided  the  danger. 
But  the  wide  power  of  that  nation  "  whose  morning  drum-beat,  com- 
mencing with  the  sun  and  keeping  company  with  the  revolving  hours, 
surrounds  the  whole  earth  with  one  continuous  strain  of  the  martial  airs 
of  England,"  does  not  outrun  the  obligations  of  public  justice  or  of  in- 
ternational duty.  What  it  would  shock  the  moral  sense  of  Englishmen 
to  deny  must  have  been  the  action  of  Her  Majesty's  Government  at  home, 
should  have  been,  but  was  not,  their  action  throughout  their  colonial 
possessions. 

On  the  26th  day  of  April,  1864,  in  the  debate  in  the  House  of  Lords 
on  the  dispatch  of  the  Duke  of  Newcastle  to  Governor  Wodehouse,  in- 
structing him  that  he  should  have  detained  the  Tuscaloosa,  Earl  liussell, 
defending  this  instruction,  said  in  part  as  follows : 

It  moBt  be  recollected  that  all  these  applications  of  principles  of  international  la^ 
to  the  contest  b^ween  the  Federal  and  so-styled  Confederate  States,  have  to  be  made 
onder  very  exceptional  circumstances.  It  has  been  usual  for  a  Power  carrying  on  war 
upon  the  seas  to  possess  ports  of  its  own  in  which  vessels  are  built,  equipped,  and  fitted, 
and  from  which  they  issue,  to  which  they  bring  their  prizes,  and  in  which  those  prizes, 
when  brought  before  a  court,  are  either  condemned  or  restored.  But  it  so  happens 
that  in  this  conflict  the  Confederate  States  have  no  ports,  except  those  of  the  Mersey 
and  the  Clyde,  from  which  they  fit  out  ships  to  cruise  against  the  Federals.  ^ 

In  the  same  debate,  the  Attorney  General,  Sir  Roundell  Palmer,  also 
defending  the  dispatch,  in  addition  to  the  words  we  have  quoted  supra^ 
said: 

By  the  mere  fact  of  coming  into  neutral  ten-itory,  in  spite  of  the  prohibition,  a  for- 
eign Power  places  itself  in  the  position  of  an  outlaw  against  the  rights  of  nations, 
and  it  is  a  mere  auestion  of  practical  discretion,  judgment,  and  moderation,  what  ia 
the  proper  way  of  vindicating  the  ofiended  dignity  of  the  neutral  sovereign.^ 

In  February,  1864,  Mr.  Vernon  Harcourt  thus  wrote  in  a  letter  to  the 
London  Times : 

I  think  that  to  deny  to  the  Florida  and  to  the  Alabama  access  to  our  ports  would  be 
the  legitimate  and  dignified  manner  of  expressing  our  disapproval  of  the  fraud  which 
has  been  practiced  upon  our  neutrality.  If  we  abstain  from  taking  such  a  course,  I 
fear  we  may  justly  he  under  the  imputation,  of  having  done  less  to  vindicate  our 
good  faith  than  tiie  American  Government  consented  at  our  instance,  upon  former 
occasions,  to  do.^ 

On  the  13th  of  May,  1864,  in  a  debate  relative  to  the  course  that 
should  be  adopted  in  regard  to  the  Georgia  which  had  come  into  Liv- 
erpool, the  Attorney  General  said : 

I  have  not  the  least  doubt  that  we  have  a  ri^ht,  if  we  thought  fit,  to  exclude  from 
our  own  ports  anv  particular  ship  or  class  of  ships,  if  we  consider  that  they  have  vio- 
lated our  neutrality.'* 

In  1867,  Her  Majesty's  Commissioners  having  been  empowered  to 
report  what  changes  ought  to  be  made  in  the  Foreign  Enlistment  Act  for 

» Am.  App.,  vol.  V,  p.  536.  '  Ibid,,  p.  570. 

» Ibid.,  vol.  iv,  p.  204.  <  Ibid.,  vol.  v,  p.  583. 
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the  purpose  of  giving  it  increased  efficiency  and  bringing  it  into  full 
conformity  with  international  obligations^  all  joined  in  this  report : 

In  time  of  war  no  vessel  employed  in  a  military  or  naval  service  of  any  belligerent 
which  shall  have  been  built,  equipped,  fitted  out,  armed,  or  dispatched  contrary  to  the 
enactment^  should  be  admitted  into  any  port  of  Her  Majesty's  dominions.^ 

That  these  are  not  extreme  or  disputed  propositions,  is  evident  from 
the  concurrence  therein  of  Lord  Cairns,  Baron  Bramwell,  Sir  Roundell 
Palmer,  and  Mr.  Gregory,  as  well  as  Dr.  Phillimore,  Mr.  Vernon  Har- 
court,  Mr.  Thomas  Baring,  and  Mr.  Forster. 

On  the  4th  of  August,  1870,  in  the  House  of  Commons,  the  attorney- 
general.  Sir  R.  P.  Collier,  having  reference  to  the  omission,  from  the 
Foreign  Enlistment  Act,  of  a  clause  carrying  out  the  report  above  cited, 
said: 

He  had  to  explain  that,  although  the  Royal  Commissioners  made  a  recommendation 
to  the  effect  of  this  clause,  they  did  not  intend  that  it  should  be  emt>odied  in  an  act  of 
Parliament,  but  that  it  should  be  carried  out  under  the  Queen's  regulations.  The  Gov- 
ernor of  a  Colony  would,  under  this  clause,  have  to  determine  whether  a  ship  entering 
his  port  was  illegally  fitted  out  or  not,  and  this  was  enough  to  show  the  object  the 
commissioners  had  in  view  could  not  be  carried  out  by  an  Act  of  Parliament.  It  was 
intended  instead  to  advise  Colonial  Governors  of  the  escape  of  any  illegaUy  fitted 
vessels.' 

Thus  it  appears  that  Her  Majesty's  Government  fully  recognizes  the 
power  of  the  Royal  Prerogative  to  exclude  from  British  ports  any  vessel 
or  class  of  vessels  which  has  violated  its  neutrality.  Brazil,  when  the 
occasion  for  the  exercise  of  this  right  was  presented,  consi4ered  it  equally 
a  duty,  and  issued  and  executed  her  order,  for  the  exclusion  of  the  Ala- 
bama and  Shenandoah  from  any  port  of  the  Empire.^ 

Probably,  the  suppression  of  the  maritime  hostilities,  from  which  the 
United  States  have  suffered,  would  have  followed  from  the  milder  meas- 
ure of  proscription  from  British  ports,  enforced  by  arrest  and  deten- 
tion, if  the  prohibition  was  transgressed.  The  lead  thus  taken  by  Great 
Britain  would  naturally,  if  not  necessarily,  have  been  followed  by  the 
other  powers  whose  possessions  afforded  a  casual  and  infrequent  reaort 
for  the  offending  vessels.  Following,  at  greater  or  less  interval,  as  they 
had,  the  recognition  of  belligerency  declared  by  Great  Britain,  these 
powers  would  have  admitted  the  common  duty  of  neutrals,  in  the  pecu- 
liar situation  of  maritime  hostilities  presented,  to  accept  the  denuncia- 
tion by  Great  Britain  of  the  escaped  vessels  as  outlaws  and  not  bellig- 
erents, and  denied  them  further  hospitality. 

5.  Certainly,  in  the  absence  of  such  proscription,  it  would  seem  ne- 
T*e  represent*,  ccssary  that  somc  representiitions  should  have  been  made 
^u  tenpl'cunl  by  Hcr  Majesty's  Government  to  the  persons  with  whom  it 
iJ*iJnJ'diu7.r*n'd  was  in  the  habit  of  communicating  as,  in  some  sort,  accred- 
;moun?''il,'w\nt*o°  itcd  by  thc  Ecbcl  orgauizatiou  for  such  purpose,  concern- 
du«  diligence.  j^g  ^jj^  flagraut  violations  of  neutrality  in  which  Great  Brit- 
ian  was  involved,  by  the  system  of  operations  of  the  Rebel  agents  here- 
tofore brought  to  the  notice  of  the  Tribunal.* 

The  Arbitrators  will  search  the  British  Case  and  Counter  Case,  and 
the  body  of  their  appended  proofs,  in  vain,  for  the  least  intimation  of 
such  representations.  But  we  are  not  left  to  inference  based  upon 
this  state  of  the  evidence.  In  the  American  Appendix  will  be  found 
certain  correspondence  between  Earl  Bussell  and  Mr.  Mason,  (then  per- 
manently resident  in  London,)  which  exhibits  an  entire  unconcern  in 

'  Am.  App.y  vol.  iv,  p.  82.  ^  See  Appendix  to  this  Arffoment,  Note  B. 

3  Supraj  p.  17,  sec.  viii.  *  Am.  App.,  vol.  vii,  p.  113. 
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the  mind  of  Her  Majesty's  Foreign  Secretary  at  the  time  the  escape  of 
the  Alabama  was  a  fresh  incident  at  home,  and  the  dealing  with  the 
escaped  Florida  by  the  colonial  authorities  at  Nassau  was  under  the 
notice  of  the  Home  Administration.  During  the  very  period  of  these  two 
matters  of  the  Florida  and  the  Alabama,  which  Earl  Russell  subse- 
quently stigmatized  in  Parliament  as  "  a  scandal  and  a  reproach  ^  to 
England,  a  correspondence  between  the  Foreign  Secretary  and  Mr.  Mason 
was  in  progress,  in  which  the  most  friendly  tone  and  topics  prevailed. 
This  correspondence  begins  with  July  17,  and  terminated  with  a  letter 
of  Earl  Bussell,  August  2, 1862.  This,  it  will  be  noticed,  runs  through 
tbe  time  of  the  deliberations  of  the  British  Government  as  to  the  arrest 
of  the  Alabama,  and  beyond  the  consummation  of  her  successful  evasion 
from  Liverpool.  But  not  a  word  on  the  subject  is  found  in  the  corre- 
spondence.^ 

Again,  at  the  end  of  the  year  1864,  another  correspondence  between 
the  same  writers  took  place,  and  that  nothing  of  expostulation  or  resent- 
ment, or  exaction  of  redress  for  these  continuing  outrages,  finds  place  in 
it,  may  be  well  inferred  from  the  manner  in  which  Mr.  Slidell  feels  justi- 
fied in  commenting  to  Mr.  Benjamin,  of  the  Confederate  Cabinet,  upon 
Earl  KusselUs  concluding  letter : 

His  Lordship  voluntarily  went  out  of  his  way  to  say  the  most  disagreeable  thinr, 

Ceible  to  the  Northern  Grovernment ;  his  reference  to  the  Treaty  of  I7b3  will,  I  think, 
especiaUy  distasteful  to  them,  placed  in  connection  with  his  twice-repeated  recog- 
nition of  the  separate  existence  of  the  North  and  South,  as  never  merged  in  a  single 
nationality.  I  should  be  much  surprised  if  this  letter  does  not  call  forth  a  universal 
howl  against  his  Lordship  from  the  Northern  press.^ 

That  Her  Majesty's  Government  could  promptly,  and  without  en- 
feebling courtesy,  discharge  this  duty  of  remonstrance  to  a  belligerent 
against  supposed  or  intended  violations  of  its  neutral  obligations,  is 
demonstrated  by  the  correspondence  of  Earl  Russell  with  Mr.  Adams  in 
regard  to  some  matters  which  seemed  to  Her  Majesty's  Government  to 
require  explanations  from  the  United  States. 

On  the  30th  of  i^ovember,  1863,  Earl  Eussell  thus  wrote  to  Mr.  Adams 
in  part  as  follows : 

I  have  the  honor  to  call  your  attention  to  the  following  statements,  which  have  come 
to  the  knowledge  of  Her  Majesty's  Government,  respecting  the  shipment  of  British 
BQbjects  on  boam  the  United  States  ship  of  war  Kearsarge,  when  in  the  port  of  Queens- 
town,  for  service  in  the  Navy  of  the  United  States. 

I  need  not  point  out  to  you  the  importance  of  these  statements,  as  proving  a  delib- 
erate violation  of  the  laws  of  this  country,  within  one  of  its  harbors,  by  commissioned 
officers  of  the  Navy  of  the  United  States. 

Before  I  say  more,  I  wait  to  learn  what  yon  can  allege  in  extenuation  of  such  culpa- 
ble conduct  on  the  part  of  the  United  States  officers  of  the  Navy,  and  the  United 
States  Consul  at  Queenstown.^ 

■ 

On  the  3l8t  of  March,  1864,  Earl  Eussell  wrote  to  Mr.  Adams  as  fol- 
lows: 

I  have  the  honor  to  bring  to  your  notice  an  account,  taken  fi*om  a  newspaper,  of  what 
passed  at  the  trial  before  Mr.  Justice  Keogh  of  the  British  subjects  indicted  for  having 
taken  service  in  the  United  States  ship  Kearsarge,  at  Queenstown,  in  violation  of  the 
provisions  of  the  Foreign  Enlistment  Act;  and,  with  reference  to  the  correspondence 
which  has  passed  between  us,  I  have  the  honor  to  request  that  you  will  inform  me 
whether  you  have  any  explanations  to  offer  on  the  subject.^ 

On  the  9th  of  April,  1864,  Earl  Eussell,  writing  to  Mr.  Adams, 
said: 

I  transmit  to  you  herewith  extracts  from  a  deposition  of  one  Daniel  O'ConneU,  by 

'  Am.  App.,  vol.  i,  pp.  416-426.  «  Am.  App.,  vol.  i,  p.  619. 

3  Ibid.,  vol.  ii,  p.  421.  *Ibid.,  p.  442. 
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Tvhioh  yon  will  perceive  that  he  was  examined  and  sworn  before,  or  with  the  knowl- 
edge of^  officers  of  the  United  States  ship  of  war  Kearsarge,  and  furnished  with  the  uni- 
form of  a  United  States  sailor. 

I  know  not  how  these  circumstances,  occurring  en  board  a  ship  of  war,  can  have  takea 
place  without  the  knowledge  of  the  captain  of  the  vessel.^ 

So,  too,  Her  Majesty's  Government  did  find  occasion  and  opportunity 
to  address  its  first  remonstrance  on  the  subject  of  these  violations  of 
neutrality  to  the  persons  with  whom  it  was  in  the  habit  of  treating  aa 
representatives  of  the  Rebel  organization .  This  was  Fiebroary  13, 1865,  just 
two  months  before  the  final  overthrow  of  the  Rebellion  and  the  surrender 
of  Richmond.  We  append  the  opening  and  concluding  paragraphs  of 
this  remonstrance.  They  form  part  of  the  letter  from  which  important 
citations  have  been  made  in  this  argument,  and  a  considerable  extract 
from  which  is  placed  at  the  head  of  part  v,  of  the  case  of  the  United 
States.  By  that  extract  it  appears  that  "  the  unwarrantable  practice  of 
building  ships  in  this  country  to  be  used  as  vessels  of  war  against  a 
state  with  which  Her  Majesty  is  at  peace''  was  still  continued,  and 
formed  a  main  subject  of  the  remonstrance.  We  quote  from  Earl  Rus- 
sell's letter : 

It  is  now  my  duty  to  request  you  to  hnn^  to  the  notice  of  the  authorities  under  whom 
you  act,  with  a  view  to  their  serious  consideration  thereof,  the  just  complaints  which 
Her  Majesty's  Government  have  to  make  of  the  conduct  of  the  so-called  Confederate 
Government.  The  facts  upon  which  these  complaints  are  founded  tend  to  show  that 
Her  Majesty's  neutrality  is  not  respe(;ted  by  the  agents  of  that  Government,  and  that 
undue  and  reprehensible  attempts  have  been  made  by  them  to  involve  Her  Majesty  in 
a  war  in  which  Her  Majesty  had  declared  her  intention  not  to  take  part. 

Yon  may,  gentlemen,  have  the  means  of  contesting  the  accuracy  of  the  information 
on  which  m^  foregoing  statements  have  been  founded  ;  and  I  should  be  glad  to  find 
that  Her  Majesty's  Government  have  been  misinformed,  although  I  have  no  reason  to 
think  that  such  has  been  the  case.  If,  on  the  contrary,  the  information  which  Her 
Majesty's  Government  have  received  with  regturd  to  these  matters  cannot  be  gainsaid, 
I  trust  that  yon  will  feel  yourselves  authorized  to  promise,  on  behalf  of  the  Confederate 
Government,  that  practices  so  offensive  and  unwarrantable  shaU  cease,  and  shall  be 
entirely  abandoned  for  the  future.  I  shall,  therefore,  await  anxiously  your  reply,  after 
referring  to  the  authorities  of  the  Confederate  States.^ 

We  find,  too,  that  in  March,  1865,  hardly  thirty  days  before  the  sur- 
render of  Richmond,  the  Colonial  Governor  at  Xassau  advised  the  home 
Government  of  the  means  that  had,  at  last,  been  found  to  make  the  eva- 
sion of  another  Florida  impossible.  The  Governor  writes  to  Mr.  Card- 
well,  a  member  of  the  Ministry,  as  follows : 

I  take  this  opportunity  of  mentioning  that  for  some  weeks  past  I  have  had  a  report 
made  to  me  of  every  steam-vessel  arriving  in  the  harbor,  with  special  notice  of  any- 
thing in  the  construction  or  equipment  of  any  which  differ  from  the  ordinary  blockade- 
runners,  and  the  officers  of  customs  are  on  the  alert  to  detect  and  report  any  attempts 
to  violate  the  provisions  of  the  Foreign  Enlistment  Act.^ 

It  is  unnecessary  to  point  to  the  conclusion  which  the  Arbitrators 
must  have  anticipated,  that  these  powers  of  remonstrance  and  these  re- 
sources of  vigilance,  if  resorted  to  in  February  and  March,  1862,  would 
have  foreclosed  the  controversy  now  in  judgment  before  the  Tribunal. 

It  is  easy  to  see  how  these  manifold  failures  of  Great  Britain  to  fulfill 
its  international  duty  to  the  United  States  led  to  the  enormous  injuries, 
as  their  necessary  consequences,  which  have  constituted  the  sum  of  the 
grievance  which,  at  the  close  of  the  Eebellion,  the  United  States  had 
sufifered  from  this  friendly  power. 

By  confining  attention  and  eflbrts  to  questions  of  legal  conviction  for 
municipal  offenses,  and  becoming  helpless  in  the  meshes  of  lawyers  and 
courts.  Her  Majesty's  Government  saw  the  Florida  and  Alabama  emitted 

I  Am.  App.,  vol.  ii,  p«  448.  ^  Am.  App.,  vol.  i,  pp.  630, 63L 

3  Brit.  App.,  vol.  ii,  p.  589. 
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from  British  ports,  while  they  were  "  watched  ^  by  Government  officers 
and  debated  about  by  eminent  lawyers,  and  made  them  but  forerunners 
of  like  offenders.  The  domestic  law  protected  their  evasion  and  para- 
lyzed the  government's  prevention^  and  the  international  obligation  had 
no  place  or  authority  at  that  stage  of  the  transaction.  But  the  moment 
they  were  out  they  were  protected  in  their  "  expeditions  of  pillage,  pi- 
racy, and  destruction  ^  by  the  law  of  nations,  which,  it  was  said,  compelled 
Oreat  Britain  to  hold  her  hands,  by  reason  of  the  respect  which  inter- 
national comity  inspires  for  the  ^'  commission  ^  of  even  such  cruisers. 

It  was  true  that  this  debility  of  municipal  law,  and  this  homage  to 
<5omity,  were  wholly  voluntary  on  the  part  of  Great  Britain.  ^  • 
The  one  was  curable  by  Parliament,  and  the  other  lay  at  the  in^he^"*re*p*^ec'i*! 
discretion  of  the  Crown.  But  Her  Majesty's  Government,  ''"''""^ 
while  the  events  were  in  progress,  did  not  find  adequate  reasons  for  any 
action,  notwithstanding  the  wide-spread  depredations  which  these  offend- 
ing vessels  were  committing. 

There  was  one  measure  of  restriction  upon  these  depredations  which 
Her  Majesty's  Government  adopted  and  persevered  in,  we  E,ciu«.on  or 
mean  the  exclusion  of  prizes  of  either  belligerent  from  Brit-  ^^^^^^'^ 
ish  ports.  This  ordinance  was  consonant  with  sound  prin-  ^'"'"^  *'•**•• 
ciples,  and  adopted  and  enforced  in  sincere  good  faith.  But  to  this 
measure  we  can  trace  no  real  benefit  in  actually  repressing  the  maritime 
hostilities.  On  the  contrary,  its  most  afflictive  feature,  the  destruction 
of  ships  and  their  cargoes  at  sea,  flowed  from  the  circumstance  that  the 
rebels  had  no  ports  of  their  own  which  the  naval  power  of  the  United 
States  had  not  closed,  and  that  their  prizes  were  excluded  from  neutnJ. 
ports.  This  was  well  pointed  out  by  Earl  Kussell  in  parliament,  in  a 
passage  already  referred  to. 

It  was  for  this  reason  that  the  well-meant  exclusion  of  prizes  from 
neutral  ports  gave  to  the  rebel  cruisers  enlarged  capacity  for  terror  and 
for  mischief,  and  shocked  the  civilized  world  with  this  spectacle  of 
destr active  violence.  But  the  appeal  that  this  coilsequence  was  a 
demonstration  that  maritime  belligerency  should  never  have  been 
granted,  and  that  the  true  remedy  was  to  withdraw  the  concession,  was 
not  successful. 

Under  these  two  measures  of  homage  to  the  rebel  '^  commission,^' 
though  it  covered  a  Florida  or  an  Alabama,  and  of  acquiescence  in  the 
destruction  of  enemy's  maritime  property  without  adjudication,  Amer- 
can  commerce  was  ground  to  powder,  as  between  the  upper  and  the 
nether  millstone. 

Meanwhile  no  retaliation  of  prize  capture  or  destruction  as  enemy's 
property  was  possible.  The  law  of  contraband  and  breach  of  blockade 
was  the  only  weapon  at  the  command  of  the  United  States  against  the 
fleet  of  blockade  runners  owned  and  navigated  by  the  Eebel  organiz- 
ation, but  protected  as  neutral  property  by  the  British  flag.  This 
retaliation  was,  necessarily,  submissive  to  the  prize  jurisdiction  and  to 
condemnation  only  upon  special  proofs.  It  was  thus  that  the  whole 
rebel  naval  warfare  was  prosecuted  by  cruisers  of  unlawful  British 
outfit,  protected  by  British  recognition  of  the  Eebel  flag,  while  the 
whole  Bebel  commercial  marine  was  protected  by  the  cover  of  the  Brit- 
ish flag.  So,  too,  no  opportunity  to  shut  up,  or  to  capture,  or  to  destroy, 
any  vessel  in  port,  was  open  to  the  Navy  of  the  United  States ;  every 
port  accessible  to  such  vessel  was  a  neutral  port,  which  the  United 
States  could  neither  blockade  nor  invade  with  their  hostilities. 

We  have  exposed  these  peculiar  features  of  intolerable  hardship  to 
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the  United  States  in  these  maritime  hostilities,  for  the  bear- 
of^^/rBJiSin 'for  ing  they  have  upon  the  failure  of  Great  Britain  to  fulfill  its 
i^SJi^'^'conirnS^d  obligations  under  the  Eules  of  the  Treaty  in  refusing  to 
"V.e'r'oVih'J  arrest  the  offending  vessels  in  its  ports,  or  to  exclude  them 
*'""*"  therefrom,  after  their  original  outfit  and  escape.    We  con- 

fidently submit  that  the  Tribunal  will  find  in  this  ground  of  inculpation, 
(1)  a  substantive  failure  of  "  due  diligence,''  in  the  sense  of  the  Treaty, 
and  (2)  a  maintenance  of  continued  responsibility  for  '^  all  claims  grow- 
ing out  of  the  acts  of  these  vessels  during  their  career  to  its  end. 

It  "will  remain,  then,  for  the  Tribunal  to  consider  these  various  propo- 
sitions of  law  and  of  fact,  under  which  the  actual  conduct  of  Her 
Majesty's  Government  is  now  to  be  judged,  and  to  apply  them,  so  far  as 
they  shall  approve  themselves  to  the  enlightened  judgment  of  the  arbi- 
trators, to  the  exact  analysis  of  the  evidence  touching  each  offending 
vessel,  in  a  previous  division  of  this  argument  set  forth.  We  gladly 
recognize  the  great  advantages  which  the  contending  parties  will  derive 
from  the  practical  and  comprehensive  estimate  of  the  decisive  elements 
of  the  controversy,  which  the  experience  and  sagacity  that  belong  to 
conversance  with  public  affairs  enable  the  arbitrators  to  bring  to  the 
determination  of  this  controversy. 

We  confidently  submit  that  the  British  Government  has  not  laid 
No  cTidenc.  of  the  bcfore  the  Tribunal  any  evidence  tending  to  show  the  exercise 
SJJS'Tubmh'ted'^by  of  "  duc  diligcncc,"  in  respect  of  any  one  of  the  offending 
Gr«t  BritaiE.  vcsscls,  to  prevcnt  the  occurrence  of  the  violation  of  the  in- 
ternational obligation  imposed  by  the  Three  Bules  of  the  Treaty.  Indeed, 
we  may  safely  go  further  and  insist  that,  while  the  matters  were  in  fieri. 
Her  Majesty's  Government  did  not  at  any  time  apply  its  thoughts  or  its 
purposes  to  the  direct  prevention  of  such  violation.  It  was  wholly  en- 
gaged in  considering  what  prosecutions  for  penalties  and  forfeitures 
under  the  Foreign  Enlistment  Act  it  could  hopefully  institute.  For  the 
reasons  we  have  pointed  out,  this  does  not  tend  to  make  out  <<  due  dil- 
igence" U>  prevent  the  violation  of  the  international  obligation  assigned 
by  the  Treaty. 

A  phrase  in  the  first  clause  of  the  first  Eule  speaks  of  a  neutral  Gov- 
ernment's duty  being  applicable  to  **  any  vessel  which  it  has  reasonable 
ground  to  believe  is  intended  to  cruise  or  to  carry  on  war  against  a 
power  with  which  it  is  at  peace."  What  attention  was  ever  paid  by 
Her  Majesty's  Government,  in  its  deliberations,  its  doubts,  and  its  de- 
cisions, about  arresting  a  vessel,  to  this  broad  criterion  I  We  look  in 
vain  for  the  agitation  of  any  such  question  in  either  of  its  elements,  (1) 
of  the  subject  of  belief,  or  (2)  the  grounds  required  to  support  it.  In- 
stead, the  whole  topic  of  debate,  of  advice,  and  of  determination  before 
Her  Majesty's  Government  was  (1)  of  belief  that  a  forfeiture  of  the  ves- 
sel could  be  obtained  under  the  Foreign  Enlistment  Act,  and  (2)  the  sup- 
port required  for  such  belief  was  to  be  sxcorn  voluntary  evidence  in  hand 
sufficient  to  exclude  appreciable  risk  of  failure  before  a  jury  and  conse- 
quent damages.  Whenever  the  United  Stktes  shall  have  submitted  by 
Treaty  to  this  test  of  the  international  obligations  of  Great  Britain,  it 
will  be  time  enough  to  adjudge  the  cause  by  it. 

We  respectfully  submit  that  there  is  nothing  in  the  evidence,  or 
argument  even,  which  proves  or  asserts  that  the  British  Government 
was  either  without  reasonable  ground  to  believe,  or  did  not  believe,  that 
the  Florida  or  Alabama  at  Liverpool,  or  the  Florida  on  her  first  visit  to 
Nassau,  was  not  intended  to  cruise  against  the  United  States.  The 
only  deliberation  and  doubt  were,  as  to  the  prosecution  under  the  foreign- 
enlistment  act  offering  the  means  of  judicially  punishing,  and  so,  inci- 
dentally, interrupting,  the  projected  enterprise. 
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So,  too,  we  confidently  submit  to  the  Tribanal  tbat  it  does  not  appear 
on  evidence  or  in  argument  before  the  arbitrators  that  Her  Majesty's 
Government  professes  or  claims  to  have  used  "  due  diligence^  within  the 
premises  of  the  Three  Bules  of  the  Treaty,  unless  due  diligence  to  en- 
force forfeitures  and  punishments  under  the  Foreign  Enlistment  Act  is 
equivalent  to  due  diligence  to  prevent  the  violation  of  the  international 
obligation  to  the  United  States  which  is  exacted  by  the  Treaty.  We  have 
already  considered  this  subject  in  some  detail,  but  we  apprehend  that 
the  wide  distinction  between  these  two  propositions  is  too  plain  to  re- 
quire any  further  emphasis  than  its  statement.  All  the  laborious 
argument  and  voluminous  evidence  to  prove  due  diligence  in  prosecu- 
tions under  the  Foreign  Enlistment  Act  are  but  an  "  imhelle  telurnP 
against  our  challenge  of  due  diligence  as  exacted  by  the  treaty.  An  il- 
lustration of  the  difference  between  these  two  objects  and  measures  of 
due  diligence  is  presented  upon  the  occurrences  of  the  Florida's  first 
visit  to  Nassau.  Here  we  have  a  legal  trial  of  the  question  whether  the 
forfeiture  of  the  Florida  could  be  obtained  under  the  foreign-enlistment 
act  in  the  Vice  Admiralty  Court.  This  issue  was  held  to  exclude  all  evi- 
dence of  what  had  made  her  a  vessel  of  war  before  she  left  Liverpool,  and 
to  include  only  the  question  of  warlike  equipment  in  Nassau  as  cognizable 
by  the  local  court  The  Vice  Admiralty  Court  held  that  the  evidence  did 
not  prove  enough  within  this  issue  to  forfeit  the  vessel,  and  judgment 
was  given  against  the  Crown.  So  much  for  this  disposition  of  the 
question  of  private  right  involved  in  this  trial  in  Admiralty. 

But  Sir  Alexander  Milne,  and  Commander  Hickley,  and  Commander 
McKillop,  and  other  nav^  officers,  concurred  in  thinking  that  their  duty, 
and  the  duty  of  Her  Majesty's  Government,  required  the  j>rei?e/itM)»,  by 
strong  hand,  of  the  departure  of  the  Florida.  Accordingly,  Comman- 
der Hickley  seized  her,  and  Sir  Alexander  Milne  found  a  warrant  for 
such  action  in  "  the  very  grave  suspicion  of  being  intended  for  employ- 
ment as  a  Southern  cruiser ;  the  fact  of  the  vessel  being  fitted  in  every 
respect  like  one  of  Her  Majesty's  ships,  and  especially  adapted  for  war ; 
her  armament  ready  to  be  put  on  board,  with  a  crew  of  fifty  men,  and 
officers  of  the  Confederate  States  ready  to  command  her."  * 

This  action,  we  submit,  was  such  as  the  facts  .of  the  case  required  to 
meet  the  due  diligence  of  the  Three  Rules  of  the  Treaty.  But  the  main- 
tenance of  the  Foreign  Enlistment  Act  was  suffered  to  measure  and  con- 
trol the  international  duty  of  the  Government,  and  the  only  question 
left  was,  whether  Commander  Hickley  should  be  protected  from  "  blame 
and  consequent  responsibility  "  for  his  seizure.* 

In  the  light  of  the  propositions  which  we  have  insisted  should  govern 
the  examination,  we  tfnd  it  impossible  to  discover,  in  the  proofs  exhibit- 
ing the  conduct  of  the  British  Government  in  respect  of  the  offending 
vessels,  any  evidence  tending  to  show  the  use  of  due  diligence  pointed 
at  the  fulfillment  of  the  international  duty  exacted  by  the  Treaty.  In- 
deed, the  fact  that  the  Florida  and  Alabama  escaped^  when,  as  Lord 
Granville  justly  observed  in  the  debate  on  the  Treaty  of  Washing- 
ton, "nothing' is  so  easy  as  to  prevent  a  vessel  of  the  Alabama  class 
escaping  from  our  shores,"  is  conclusive  evidence  in  the  absence  of 
countervailing  proof  that  the  due  diligence  of  the  Treaty  was  no<  exhib- 
ited to  prevent  the  escape.  In  vain  shall  we  look  for  evidence  of  inev- 
itable accident,  of  imposition,  or  of  misfortune,  supervening  to  thwart  or 
surprise  Her  Majesty's  Government  and  accomplish  the  offense,  notwith- 
standing "the  employment  of  due  diligence  to  prevent  it. 

»  Brit.  App.,  vol.  i,  p.  30.  Ibid.,  p.  30. 
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It  has  been  more  or  less  argaed,  or  intimated,  that  in  tbe  escape  of 
the  Alabama  from  Liverpool,  some  element  of  accident  or  oamis  mix^d 
itself  with  the  transaction,  and  is  to  affect  the  jndgment  of  the  Tribunal 
in  inculpating  or  exculpating  Great  Britain  for  her  escape. 

We  "Will  briefly  examine  this  question  of  supposed  accident  or  c€L8us^ 
The  Alabama  was  the  subject  of  attention  to  Her  Majesty's  Grovern- 
ment,  more  actively  and  immediately,  ftom  the  23d  day  of  June.  The 
Law  Officers  on  the  30th  of  that  mouth  state  that  it  seemed  '^  evident 
she  must  be  intended  for  some  warlike  purpose,"  and  refer  to  a  state- 
ment of  Lairds'  foreman  that  the  vessel  was  ^^  intended  as  a  privateer 
for  the  service  of  the  Government  of  the  Southern  States,"  and  advise 
that  steps  be  taken  by  Her  Majesty's  Government  "  to  ascertain  the 
truth."  On  the  same  day  the  surveyor  at  Liverpool  reports  her  warlike 
build,  &c.,  and  states  the  current  report  that  she  is  built  for  a  foreign 
Government,  and  that  this  is  not  denied  by  the  Lairds,  with  whom  he 
has  communicated  on  the  subject,  but  that  they  decline  to  answer 
questions  as  to  her  destination. 

On  the  9th  of  July,  the  Collector  was  informed  that  the  Lairds  had 
said  the  vessel  was  for  the  Spanish  Government,  but  that  the  Spanish 
Minister  gave  a  positive  assurance  that  this  was  not  true.  On  the  2l8t  ' 
of  July  the  Collector  sent  to  London  the  affidavits  in  the  case,  with  in- 
formation that  he  had  been  requested  to  seize  the  vessel,  and  asked  for 
instructions  by  telegraph  how  he  was  to  act,  "  as  the  ship  appeared  to 
be  ready  for  sea,  and  may  leave  any  hour  she  pleases.^ 

Upon  the  23d  of  July,  the  "  extreme  urgency  "  of  the  case  was  repre- 
sented to  the  Government,  and  that  "  the  gun-boat  now  lies  in  the  Birk- 
enhead docks  ready  for  sea  in  all  respects,  with  a  crew  of  fifty  men  on 
board."  On  the  26th,  the  decision  of  the  Government  was  urged,  partic* 
ularly  as  every  day  afforded  opportunities  for  the  vessel  in  question  to 
take  her  departure."  On  the  28th,  "  she  was  moved  from  the  dock  into 
the  river;  the  men  had  their  clothes  on  board,  and  received  orders  to 
hold  themselves  ready  at  any  moment"  She  remained  in  the  river 
"  until  11  or  12  o'clock  of  the  20th,  and  was  seen  from  the  shore  by 
thousands  of  persons.  The  customs  officers  were  on  board  when  she 
left^  and  only  lelt  her*  when  the  tug  left."  As  early  as  July  4  Her 
Majesty's  Government  had  promised  Mr.  Adams  that  "  the  officers  at 
Liverpool  would  keep  a  strict  watch  upon  the  vessel."  After  she  left. 
Her  Majesty's  government  gave  orders  to  seize  and  detain  her. 

Here  was  a  vessel  under  inquiry  as  to  probable  seizure  for  forfeiture, 
carrying  the  consequence  of  intercepting  her  illegal  enterprise.  She 
was  ready  to  sail "  at  any  hour,"  six  days  before  s^e  did  sail  5  the  Gov- 
ernment made  no  inquiry,  demanded  no  pledge,  took  no  precautions, 
placed  no  impediments  affecting  her  entire  freedom.  The  Government 
was  fully  informed  of  the  situation,  and  was  entreated  to  take  action. 
The  Alabama  had  her  enterprise  before  her,  and  the  Government  had  its 
duty  to  defeat  it.  These  objects  and^  interests  were  repugnant.  The 
Alabama,  being  wholly  unimpeded  by  the  Government,  sailed  before  the 
arrest  was  ordered.  The  Government,  knowing  all  about  the  situation, 
did  not  attempt  to  interfere  with  the  vessel's  movements. 

We  are  not  here  arguing  as  to  diligence  or  duty,  only  as  to  accident  or 
casus.  It  is  said  that  some  fortuitous  circumstance  retarded  the  decision 
of  the  Government.  But  the  Government  were  all  the  while  aware  that 
the  Alabama  could  sail  when  she  pleased,  and  that  she  was  under  the 
most  powerful  motives  to  anticipate  the  adverse  action  of  the  Govern- 
ment by  sailing.    Sail  she  did  ;  and  this  may  be  put  to  the  account  of 
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castiSj  when  pursuing  an  expected  course,  under  adequate  motives,  and 
at  the  necessary  time,  is  properly  described  as  accidental. 

Equally  frivolous  seems  the  only  instance  that  is  pretended  of  any- 
thing like  tmpo«tfw)» having  been  practised  on  Her  Majesty's  Government 
in  the  course  of  these  transactions.  The  so-called  imposition  consists  in 
second-hand  statements,  that  the  Florida — which  was  the  counterpart 
of  one  of  Her  Majesty's  gun-boats,  had  no  storage,  and  was  by  no  pos- 
sibility **  ancipitis  ti»us  " — was  not  for  the  Confederate  war  service,  but 
belonged  to  a  firm  of  Thomas  Brothers,  of  Palermo^  in  Sicily.  Now,  as 
this  firm  of  British  merchants  established  in  Sicily  had  no  recognition 
of  sovereignty,  or  even  of  belligerency,  it  was  very  plain  that  this 
ownership  of  a  war  ship  was  as  much  a  cover  as  John  Lairds  &  Sons', 
or  William  C.  Miller  &  Co.'s,  would  have  been.  Accordingly,  inquiries 
were  addressed  for  the  purpose  of  learning  whether  a  Government,  also 
suggested  as  a  possible  owner  of  this  war  vessel,  had  really  any  interest 
in  her,  and  they  were  answered  in  the  negative. 

The  worthlessness,  as  hearsay,  of  this  evidence  is  as  apparent  as  its 
falsehood  in  respect  to  the  fact,  and  we  only  recur  to  the  matter  as  being 
the  single  instance  of  imposition  which  is  claimed  to  have  occurred  in 
the  long  history  of  "the  several  vessels  which  have  given  rise  to  the 
claims  generically  known  as  the  'Alabama  Claims.'" 

In  the  deliberations  of  the  Arbitrators,  which  are  to  guide  them  to 
their  actual  award,  they  will  have  occasion  to  consider  the  application 
of  the  second  and  third  Knles  of  the  Treaty,  no  less  than  of  the  first  Rule, 
to  all  the  situations  and  propositions  of  fact  and  of  law  that  arise  for  de- 
cision. It  is  not  necessary  to  distinguish  in  detail  the  special  cases  to 
which  one  or  the  other  llule  may  be  exclusively  or  pre-eminently  appli- 
cable. 

The   only  further  consideration  which  we  need  to  present,  under 
this  division  of  the  argument,  has  relation  to  the  vessels    ^^,     ^^^^^  ^ 
which  properly  come  within  the  jurisdiction  of  the  Tri-  ^^^^i^  S?ci'i^"n 

,  ,       ■■•         ^         "^  **  ol  the  Tribunal. 

bunal. 

Observations  on  this  subject  in  the  Case  and  Counter  Case  of  the 
United  States  have  been  intended  to  show  that  the  whole  list  of  vessels, 
for  injuries  from  whose  acts  claims  are  presented  to  the  Tribunal,  is  in- 
cluded within  the  jurisdiction  conferred  in  and  by  the  first  article  of  the 
Treaty.  We  wish  simply  to  add  a  reference  to  a  passage  in  the  protocol 
to  the  Treaty,  of  May  4, 1871. 

A  stiatement  is  there  made  which  seems  to  possess  much  authority  in 
ascertaining  the  intent  of  the  Treaty  on  this  point.  It  is  found  on  page 
10  of  the  Case,  and  reads  as  follows : 

At  the  conference  held  on  the  8th  of  March,  the  American  Commissioners  stated  *  * 
that  the  history  of  the  Alabama  and  other  cruisers,  which  had  been  fitted  out,  or 
armed,  or  equipped,  or  which  had  received  augmentation  of  force  in  Groat  Britain,  or 
her  Colonies,  and  of  the  operations  of  those  vessels,  showed  extensive  direct  losses  in 
the  capture  and  destruction  of  a  large  number  of  vessels,  with  their  cargoes^  and  in  the 
heavy  national  expenditures  in  the  pursuit  of  the  cruisers,  &o. 

It  is  respectfully  submitted  that  this  description  of  the  protocol,  be- 
yond all  controversy,  includes  the  whole  list  of  vessels  as  insisted  upon 
in  the  Case  and  Counter  Case. 


XIII -NATURE  AND  AMOUNT  OF  DAMAGES  CLAIMED  BY  THE 

UNITED  STATES. 


I.— PREFATORY    CONSIDERATIONS. 

1.  The  Counsel  of  the  United  States  assume  that,  in  the  foregoing 

observations,  and  the  proofs  which  they  have  adduced  and 
cener.1  conciM.ons.  ^^^p^^jj^^^^j^  ^jj^y  havc  cstablishcd  thc  responsibility  of  the 

British  Government  in  the  premises. 

The  legal  character  of  this  responsibility  is  defined  by  the  Treaty  of 
Washington.  It  is  matter  of  express  contract  between  the  two  Govern- 
ments. 

The  contracting  parties,  in  the  first  place,  agree  to  certain  "Rules,"  by 
which  the  conduct  of  the  British  Government  in  the  premises  is  to  be 
judged.  These  "Rules^  constitute  the  principles,  upon  which  it  is  to  be 
conventionally  assumed  that  the  British  Government  acts,*  as  to  the 
questions  here  at  issue.  These  "Rules''  profess  to  define  the  general 
obligations  of  a  neutral  Government.  They  expressly  set  forth  to  what 
such  a  government  is  bound.  They  are  understood  by  the  tenor  of  the 
treaty  to  define  expressly  what  the  British  Government  was  bound,  in 
the  occurrences  debated,  to  do  or  not  to  do  with  respect  to  the  United 
States. 

2.  The  Counsel  of  the  United  States  have  applied  these  Rules  to  the 
acts  of  commission  or  omission  of  the  British  Government,  with  con- 
clusion as  follows : 

(a)  The  British  Government  did  not  use  due  diligence  to  prevent  the 
fitting  out,  arming,  or  equipping,  within  its  jurisdiction,  of  certain  ves- 
sels, which  it  had  reasonable  grounds  to  believe  were  intended  to  cruise 
or  carry  on  war  against  the  United  States. 

(h)  The  British  Government  did  not  use  like  diligence  to  prevent  the 
departure  from  its  jurisdiction  of  certain  vessels  to  carry  on  war  against 
the  United  States,  such  vessels  having  been  specially  adapted,  in  whole 
or  in  part,  within  such  jurisdiction,  to  warlike  use. 

(c)  The  British  Government  did  permit  or  suffer  the  belligerent  Rebels 
of  the  United  States  to  make  use  of  the  ports  or  waters  of  Great  Bitain 
as  the  base  of  military  operations  against  the  United  States,  or  for  the 
purpose  of  renewal  or  augmentation  of  military  supplies  or  arms,  or 
the  recruitment  of  men  for  naval  warfare. 

{d)  The  British  Government  did  not  use  due  diligence  in  its  own  porta 
and  waters,  and  as  to  all  persons  within  its  jurisdiction,  to  prevent  any 
violation  oi  the  stipulated  rules,  (Article  VI.) 

(c)  Finally,  the  British  Government  has  failed  to  fulfill  certain  duties, 
recognized  by  the  principles  of  international  law,  not  inconsistent  with 
the  foregoing  "  Rules.'' 

3.  We  think  we  have  shown  that  the  British  Government  is  responsi- 

ble under  these  Rules  for  all,  or  at  any  rate  for  certain,  of 
fATrbV?oM'hS.[n  the  cruisers  in  question.  If  the  Arbitrators  come  to  the 
o(  tttcr»»»*r^  game  conclusion,  then  they  are  to  award  a  sum  in  gross  for 
the  claims  referred  to  them,  to  be  paid  by  Great  Britain  to  the  United 
States ;  or,  after  deciding  the  failure  of  the  British  Government  to  fulfill 
its  duties  as  aforesaid,  they  may  remit  the  question  of  amount  to  asses- 
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sors  to  determine  what  claims  are  valid,  and  what  amount  shall  be  paid 
on  accoant  of  the  liability  arising  from  such  failure,  as  to  each  vessel, 
according  to  the  extent  of  such  Sability,  as  decided  by  the  arbitrators, 
(Article  X.) 

Thus  it  appears  that  the  Treaty  provides,  by  various  forms  of  expres- 
sion, that  the  liability  of  Great  Britain  to  pay  follows  on  the  conviction 
of  Great  Britain  of  failure  to  perform  her  duty  in  the  premises,  in  con- 
formity with  the  law  of  nations  and  the  contract  ^^  Eules." 

4.  What  is  the  measure  of  this  liability  t  .  Such  is  the  question 
which  remains  to  be  discussed.  „^,„^  ^r  ,i.. 

The  Counsel  of  the  United  States  respond  to  this  question  " '"'  "^^^^^"^ 
in  general  terms  as  follows : 

^e  acts  of  commission  or  omission  charged  to  the  British  Government 
in  the  premises  constituted  due  cause  of  war ;  in  abstaining  from  war, 
and  consenting  to  substitute  indemnity  by  arbitration  for  the  wrongs 
suffered  by  the  United  States  at  the  hands  of  Great  Britain,  the  Unit^ 
States  are' entitled  to  redress  in  damages,  general  and  particular,  national 
and  individual,  co-extensive  with  the  cause  of  war,  that  is  to  say,  suffi- 
cient to  constitute  real  indemnification  for  all  the  injuries  suffered  by 
the  United  States. 

The  Tribunal,  in  order  to  give  such  complete  indemnity  to  the  United 
States,  would  have  to  take  up  and  consider  each  one  of  the  ^^^.^^  ^^  ^^^^ 
heads  of  claim  set  forth  in  the  American  Case.  ^?*(^a  "la  ^Th! 

rwn^  AnM*rican  Ca«e. 

These  are: 

(a)  The  claims  for  private  losses  growing  out  of  the  destruction  of 
vessels  and  their  cargoes  by  the  insurgent  cruisers. 

(b)  The  national  expenditures  in  pursuit  of  those  cruisers. 

(c)  The  loss  in  the  transfer  of  the  American  commercial  marine  to 
the  British  flag. 

(d)  The  enhanced  payments  of  insurance  by  private  persons. 

(e)  The  prolongation  of  the  war,  and  the  addition  of  a  large  sum  to 
the  cost  of  the  war,  and  of  the  suppression  of  the  Rebellion. 

5.  All  these  claims  are,  as  we  conceive,  clearly  comprehended  in  the 
positive  terms  of  the  Treaty. 

Whether  any  of  such  claims,  or  any  part  of  them,  are  coIJi'lTh^ded'fnth" 
so  remote  in  their  nature  in  relation  to  the  acts  of  the  Con-  *«'^'~"*^*'''^"^"y- 
federate  cruisers  as  to  demand  rejection  by  application  of  the  rule  of 
ordinary  law,  "  Causa  proxima^  non  remota  spectatur^^^  is  a  juridical 
question  to  be  argued  as  such  before  the  tribunal  on  the  facts,  not  a 
question  of  the  tenor  of  the  Treaty. 

6.  All  the  claims  enumerated  are  of  losses  ^'  growing  out  of  the  acts" 
of  the  Confederate  cruisers;  all  of  them  are  the  actual  consequences  of 
those  acts ;  whether  to  be  allowed  as  proximate  consequences,  or  to  be 
disallowed  as  remote  consequences,  it  is  for  the  Tribunal  to  decide. 

Such  comprehensiveness  of  the  Treaty  is,  in  the  opinion  of  the  Coun- 
sel of  the  United  States,  the  apparent  meaning  of  the  Treaty ;  it  is  the 
only  grammatical  meaning,  it  is  the  logical  meaning,  it  is  the  true  mean- 
ing of  the  Treaty. 

The  Treaty,  in  words  of  unmistakable  universality,  submits  to  the 
Tribunal  all  differences^  all  claims^  all  questions  growing  out  of  the  acts 
of  the  cruisers  under  consideration. 

The  language  is  unequivocal.  There  is  no  exception  of  any  particular 
class  or  speciality  of  "  difference,"  "  of  claim,"  of  question, "  growing  out 
of  the  acts  of  such  cruisers."  Not  a  word  is  said  of  direct  claims,  or  of 
indirect  claims.  If  any  such  exception  were  contemplated  or  intended 
by  either  party,  he  abstained  from  inserting  it,  or  any  hint  of  it,  in  the 
Treaty  itself. 
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II.— QUESTIOIJT    OF    JURISDICTiaN. 

The  Agent  of  the  British  Government,  by  a  letter  communicated  to  the 
Arbitrators  on  the  15th  of  April,  informed  them  that  a  misanderstandiog 
had  arisen  between  the  two  Governments  as  to  '<  the  nature  and  extent 
of  the  claims  referred  to  the  Tribunal  "^  and  the  Agent  of  the  United 
States  in  reply  reserved  to  his  Government  the  right  to  vindicate  the 
disputed  jurisdiction  of  the  Tribunal  before  the  Arbitrators.  This  we 
shall  now  proceed  to  do. 

1.  The  British  Government  contends  that  certain  so-called  "  indirect 

Great  Briuin  con-  clalms  ^  arc  uot  iucludcd  in  the  Arbitration.    We  contend 

rt^''''' iSd.'r'i!"'  that  the  Treaty  itself  contains  no  sentence,  expression,  or 

oftheA?biS°  word,  to  justify  this  assumption.    On  that  point  we  appeal 

to  the  text,  inspection  of  which  is  decisive  and  conclusive  of 

the  question. 

3.  The  British  Government  in  effect  seems  to  admit  that  the  text  of 

The  term  "indi  thc  Trcaty  is  all-comprehensive  in  description  of  the  nature 

I£*Tri?r^°""'^  m  of  the  claims,  as  claims  growing  out  of  the  acts  of  certain 

vessels,  and  leaving  no  subject  of  inquiry,  save  in  the  de- 
scriptive words  "  generically  known  as  Alabama  claims,''  that  is,  by 
reference  to  the  principal  vessel  of  the  class. 

But  this  expression,  "  generically  known  as  Alabama  claims,"  does 
not  involve  any  question  of  "  direct"  or  "  indirect."  I^o  such  distinction 
is  implied  in  the  words  themselves,  or  in  the  context. 

3.  Accordingly,  the  British  Government  insists,  not  so  much  on  the 
Rejoinder  of  th..  languagc  of  the  Treaty,  as  what  they  intended  when  they 

Vmtcd  States  to  iho    aSSCUtCd  tO  It. 

itLha-aumpuoB.  ^q  ^j^g  assumptlou  It  Is  obvlous  to  reply,  first,  that  no 
such  intention  is  expressed  in  the  Treaty;  that  such  intention  was  not 
the  understanding  of  the  United  States ;  that  if  Great  Britain  had  any 
such  intention  she  should  have  insisted  on  its  insertion  in  the  Treaty ; 
that  as  both  parties  used  the  same  language,  there  could  be  no  room  for 
misapprehension  in  this  respect }  that  the  intention  of  parties  to  a  con- 
tract is  recorded  in  the  contract ;  and  that  if,  by  reason  of  equivocal 
language,  any  doubt  arises,  it  is  not  for  either  of  the  parties  to  assume 
to  decide  the  question,  but  it  is  a  question  for  the  decision  of  the  Tri- 
bunal. 

The  Counsel  of  the  United  States  are,  however,  prepared  to  show  that 
Great  Britain  had  ample  notice  of  the  extent  of  the  submission  as  it  was 
understood  by  the  United  States ;  that  is  to  say,  the  claims  of  the  United 
States,  in  the  whole  extent  of  the  American  Case,  were  again  and  again 
presented  to  the  consideration  of  the  British  Government,  both  before 
and  during  the  negotiation  of  the  Treaty,  as  appears  by  the  documents 
annexed  to  the  Case.    This  we  shall  presently  proceed  to  show. 

4.  Before  doing  this,  we  call  more  particular  attention  to  the  equivocal 
"indir,.ct,"a.  natuTC  of  thc  expression  *' indirect  damages"  or  "direct 

^-/.'".""^ohrieTt  damages,"  as  employed  by  the  British  Government. 
to  Baiionai."  ff^  what  injurics  or  losses  do  these  words  refer  !    Remote 

^consequential  injuries  or  losses  f    By  no  means ;  but  chiefly  to  the  im- 
mediate Tiational  injuries  suffered  by  the  United  States. 

The  discussions  on  the  part  of  the  British  Government  are  founded 
upon  the  assumption  that  the  injuries  which  one  nation  does  to  another 
as  a  nation  are  indirect  iiyuries.  We  think  that  such  injuries  are,  on 
the  contrary,  emphatically  direct  in  their  very  nature.. 

6.  To  the  specification  of  such  claims,  when  they  come  to  be  considered 
in  detail,  objection  may  be  made,  that  such  or  such  particular  loss  is  re- 


NATURE   AND  *  AMOUNT   OF   DAMAGES.  189* 

mote  and  not  proximate ;  but  that  is  a  question  which  arises  in  the  con- 
sideration of  the  facts.  It  in  no  respect  affects  the  generality  or  com- 
prehensiveness of  the  expression  ^^  all  claims  growing  out''  of  certain  acts,. 

6.  In  order  to  demonstrate  that  the  British  Government  ought  not  to- 
have  been  ignorant  of  the  precise  claims  now  objected  to,  under  what- 
ever name  the  subject  of  negotiation,  we  now  proceed  to  cite  the  docu- 
mentary proofe.  \ 

(a)  The  Joint  High  Commissioners,  in  their  negotiations  which  pre- 
cede the  Treaty  of  Washington,  made  use  of  the  terms  The  word  "indi- 
" indirect  losses"  and  '* direct  losses,"- and  these  terms  were  ;;^f«"i^thirh'?t 
subsequently  transferred  from  the  protocols  of  the  confer-  •"»t'^«ii"  the  treaty. 
ences  of  the  negotiations  to  the  American  Case. 

(6)  In  the  public  discussions  which  have  since  arisen,  the  terms  have 
apparently  been  received  in  a  different  sense  from  that  in     ^ 
wluch  they  were  employed  by  the  negotiators,  and  accepted  w-I^in'^h'^di^cT 
by  the  two  Governments. 

It  has  been  assumed  by  many  persons,  who  were  but  partially  ac- 
quainted with  the  history  of  the  negotiations,  that  the  United  States 
are  contending  before  this  Tribunal  to  be  indemnified  for  several  inde- 
X>endent  series  of  injuries ;  whereas  they  do,  in  fact,  ask  reparation  but 
for  one  series  of  injuries,  namely,  those  which  they,  as  a  Nation,  either 
directly  or  through  their  citizens,  and  the  persons  enjoying  the  protection 
of  their  flag,  have  suffered,  by  reason  of  the  acts  committed  by  the 
several  vessels  referred  to  in  their  case,  which  are  generically  known  as 
the  Alabama  claims.  When  the  Treaty  was  signed,  both  parties  evi- 
dently contemplated  a  discussion  before  the  Arbitrators  of  aJi  the  dam- 
ages which  could  be  shown  or  contended  to  have  resulted  from  the 
injuries  for  which  the  United  States  were  seeking  reparation. 

(c)  In  order  to  bring  any  claim  for  indemnity  within  the  jurisdiction 
of  the  Tribunal,  the  United  States  understand  that  it  is  ^^.^^^  ^  .^^  ^ 
necessary  for  them  to  establish:  1st,  that  is  a  claim ;  2d,  t';^'^"f;£''x^^ 
that  at  the  date  of  the  correspondence  between  Sir  Edward  *"'"^^''''''^"''"°'*'- 
Thornton  and  Mr.  Fish,  which  led  to  the  Treaty,  it  was  generically  known 
as  an  Alabama  claim ;  and,  3d,  that  it  grows  out  of  the  act  of  some  one 
of  the  vessels  referred  to  in  their  Case.  They  also  understand  that  the 
Tribunal  of  Arbitration  has  full  jurisdiction  over  all  claims  of  the  United 
States  which  can  be  shown  to  possess  these  three  attributes. 

A  review  of  the  history  of  the  negotiations  between  the  two  Govern- 
ments prior  to  the  correspondence  between  Sir  Edward 
Thornton  and  Mr.  Fish,  will  show  the  Tribunal  what  was  t."orrV4"tfi' 
intended  by  these  words,  ^^generically  Icnomi  as  the  Alabama  ^'''''""'" '' ""' 
claims^^  used  on  each  side  in  that  correspondence. 

(d)  The  correspondence  between  the  two  Governments  was  opened  by 
Mr.  Adams  on  the  20th  of  November,  1862,  (less  than  four 

months  after  the  escape  of  the  Alabama,)  in  a  note  to  Earl  7e5Ji.Vr;^tS  ^k.; 
Bussell,  written  under  instructions  from  the  Government  of  *^'^IP\^^*\''ZZ- 
the  United  States.  In  this  note  Mr.  Adams  submitted  evi-  /'" 
dence  of  the  acts  of  the  Alabama,  and  stated :  '^  I  have  the  honor  to 
inform  your  Lordship  of  the  directions  which  I  have  received  from  my 
Government  to  solicit  redress  for  the  national  and  private  injuries  thus 
sustained."^ 

Thus  the  Government  of  the  United  States  in  the  outset  notified  Her 
Majesty's  Government  that  it  would  expect  indemnification  from  Great 
Britain  for  both  the  national  and  the  individual  losses,  and  Liability  denied  by 
Lord  Russell  met  this  notice  on  the  19th  of  December,  1862,  0"*tBnu.a. 

^  American  Appendix,  vol.  iii,  pp.  72, 73. 
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by  a  denial  of  any  liability  for  any  injuries  growing  out  of  the  acts  o£ 
the  Alabama.^ 

When  this  decision  was  communicated  to  the  Government  of  the 

United  sut^^  rr  ^"^^^^  States,  Mr.  Seward  informed  Mr.  Adams  that  that 

f.i.""to  '^imquiTh  Government  did  "  not  think  itself  bound  in  justice  to  relin- 

quish  its  claims  for  redress  for  the  injunes  which  have  re- 
sulted from  the  fitting  out  and  dispatch  of  the  Alabama  in  a  British 
port.''  This  statement  could  have  referred  only  to  the  claims  for  na- 
tional and  for  individual  redress  which  had  been  thus  preferred  and  re- 
fused. 

As  new  losses  from  time  to  time  were  suffered  by  individuals  during 
M.ny  claim,  thc  wdT,  thcy  wcrc  brought  to  the  notice  of  Her  Majesty's 
wA;,*1,at'*r.S..io;  Government,  and  were  lodged  with  the  national  and  indi- 
defeVred.  vldual  clalms  already  preferred ;  but  argumentative  discus- 

sion on  the  issues  involved  was  by  common  consent  deferred.* 

In  the  course  of  these  incidents,  Mr.  Adams  had  an  interview  with 
Earl  Eussell,  (described  in  a  letter  from  Lord  Eussell  to  Lord  Lyons, 
dated  March  27, 1863,)  in  which,  referring  to  the  well-known  and  per- 
mitted conspiracy  organized  in  Great  Britain  to  carry  on  war  against 
the  United  States  through  a  naval  marine  created  in  British  waters, 
and  to  the  means  ostentatiously  taken  to  raise  money  in  London  for  that 
purpose,  he  said,  that  there  was  '^  a  manifest  conspiracy  in  this  country 
[Great  Britain]  to  produce  a  state  of  exasperation  in  America,  and  thus 
bring  on  a  war  with  Great  Britain,  loith  a  view  to  aid  the  Confederate 
cameP  And  on  the  23d  of  October  in  the  same  year,  (1863,)  Mr.  Adams 
proposed  to  Earl  Eussell  for  the  settlement  of  these  claims  <^  some  fair 
and  conventioaal  form  of  arbitrament  or  reference."^ 

It  does  not  appear  that  during  the  war  the  exact  phrase  ^^  Alabama 
claims,''  was  used  in  the  correspondence  between  the  two 
•iMhrciun-"^^^^^^  Governments.  But  it  does  appear  that,  in  the  note  in  which 
the  claims  of  the  United  States  for  the  injuries  growing  out 
of  the  acts  of  the  Alabama  itself  were  first  preferred,  the  United  States 
presented  the  claims  of  their  citizens  for  the  losses  in  the  destruction  of 
the  Ocmulgee,  and  some  other  vessels,  by  the  Alabama,  and  also  their 
own  claim  for  national  injuries  caused  by  the  act«  of  the  same  vessel ; 
and  that  liability  for  all  such  injuries  being  denied  by  Great  Britain, 
and  re-asserted  by  the  United  States,  the  discussion  was  reserved  for  a 
more  convenient  time  by  common  consent. 

When,  as  already  stated,  new  injuries  were  received  from  the  acts  of 
other  vessels,  as  well  as  from  acts  of  the  Alabama,  claims  therefor  were 
added  to  the  list  to  be  all  taken  up  together  when  the  time  should  ar- 
rive. The  fact  that  the  first  claim  preferred  grew  out  of  the  acts  of  the 
Alabama  explains  how  it  was  that  all  the  claims  growing  out  of  the 
acts  of  all  the  vessels  came  to  be  "  generically  known  as  the  Alabama 
claims." 

On  the  7th  of  April,  1865,  the  war  being  virtually  over,  Mr.  Adams 
In  A  ii  1885  renewed  the  discussion.  He  transmitted  to  Earl  Eussell  an 
inrted^sIaies^iJncw  officlal  rcport  showlug  the  number  and  tonnage  of  Ameri- 
d^uMion.  ^^^  vessels  transferred  to  the  British  flag  during  the  war. 

He  said,  "  The  United  States  commerce  is  rapidly  vanishing  from  the 
face  of  the  ocean,  and  that  of  Great  Britain  is  multiplying  in  nearly  the 
same  ratio."  "This  process  is  going  on  by  reason  of  the  action  of  Brit- 
ish subjects  in  co-operation  with  emissaries  of  the  insurgents,  who  have 

^  American  Appendix,  vol.  iii,  p.  83. 

3  Mr.  Adams  to  Earl  Russell,  Am.  App.,  vol.  ii,  p.  641. 

3  Am.  App.,  vol.  ii,  p.  182. 
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supplied  from  the  ports  of  Her  Majesty's  Kingdom  all  the  materials, 
such  as  vessels,  armament,  supplies,  and  men,  indispensable  to  the  ef- 
fective prosecution  of  this  result  on  the  ocean.''  He  asserted  that  "  Great 
Britain,  as  a  national  Power,  was  fast  acquiring  the  entire  maritime 
commerce  of  the  United  States  by  reason  of  the  acts  of  a  portion  of 
HerMajest^^'s  subjects,  engaged  in  carrying  on  war  against  them  on  the 
ocean  during  a  time  of  peace  between  the  two  countries  f  and  he  stated 
that  he  was  "under  the  painful  necesisity  of  announcing 
that  Ms  Oovernment  cantwt  avoid  entmling  upon  the  Oovern-  r.r^JTaa.'i'r^  r/ 
ment  of  Great  Britain  the  responsibility  for  this  damage.^^  ^ 

Lord  Kussell  evidently  regarded  this  as  an  unequivocal  statement  of 
a  determination  to  hold  Great  Britain  responsible  for  at  least 
a  portion  of  the  national  injuries  growing  out  of  the  acts  '*'""' ^^ ''"^''*' 
of  the  cruisers.  He  said,  in  reply,  "  I  can  never  admit  that  the  duties 
of  Great  Britain  toward  the  United  States  are  to  be  measured  by  the 
losses  which  the  trade  and  commerce  of  the  United  States  have  sus- 
tained.^ * 

Mr.  Adams,  in  his  reply  on  the  20th  of  May,  repeated  the  demand. 
He  referred  to  the  destruction  of  individual  vessels  and  car-  mv.  ises.  th*. 
goes,  and  said  that,  "  in  addition  to  this  direct  injury,  the  .?;' diS?  m  '''^. 
action  of  these  British  built,  manned,  and  armed  vessels  Zlr  «d  dililJ 
has  had  the  indirect  effect  of  driving  from  the  sea  a  large  "'wuonfor.iL 
X>ortion  oi  the  commercial  marine  of  the  United  States,  and  to  a  corre- 
sponding extent  enlarging  that  of  Great  Britain."  He  declared  that 
"  the  very  fact  of  the  admitted  rise  in  the  rate  of  insurance  on  Ameri- 
can ships  only  brings  us  once  more  baek  to  look  at  the  original  cause  of 
the  trouble  •,"  and  he  again  said,  that  "  the  injuries  thus  received  are  of  so 
grave  a  nature  as  in  reason  and  justice  to  constitute  a  valid  claim  for  rep- 
aration and  indemnification.'^  ^ 

It  will  be  observed  that  the  attention  of  Her  Majesty's  Government  is 
thus  called  in  terms  to  a  distinction,  which  has  since  become  the 
subject  of  some  controversy,  between  what  were  styled  "  direct"  and 
what  were  styled  "  indirect "  injuries,  and  that  it  was  made  clear  beyond 
a  question  that  the  United  States  intended  to  claim  remuneration  for 
all. 

Lord  Bussel  so  understood  it,  and  said  in  reply : 

It  seems  to  Hor  Majesty's  Goveniment  that,  if  the  liability  of  neutral  nations  were 
str  etched  thus  far,  this  pretention,  new  to  the  law  of  nations,  would     ^^^        .^  ^^ 
be  most  burdensome,  and  indeed  most  dangerous.    A  maritime  Nation,  ni^'nlibiSiyforindi 
whose  people  occupy  themselves  in  constructiuff  ships  and  cannon  and  !S^J5,uJli  Vo^'Tr^ci 
arms,  mignt  be  made  responsible  for  the  whole  damages  of  a  war  in  ciunis. 
which  that  Nation  had  taken  no  part.** 

Eeferring  to  the  offer  of  arbitration,  made  on  the  26th  day  of  October, 
1863,  Lord  Bussell,  in  the  same  no  te,  said : 

Her  Majesty's  Goyemment  must  decline  either  to  make  reparation  and  compensation 
for  the  captures  made  by  the  Alabama,  or  to  refer  the  question  to  any  foreign  State.'^ 

(c)  This  terminated  the  first  stage  of  the  negotiations  between  the 
two  Governments.  They  commenced  with  the  demand  on  the  part  of 
the  United  States  for  remuneration  for  national  and  for  individual  losses 
•  growing  out  of  the  acts  of  the  Alabama,  and  a  denial  of  the  liability  on 
the  other  side.  This  was  followed  up  by  similar  demands  for  injuries 
growing  out  of  the  acts  of  other  vessels,  and  by  a  proposal  to  submit 
the  claims  to  arbitration. 

The  negotiations  were  closed  by  the  repudiation  of  any  possible  lia- 

>  Am.  App.,  vol.  i,  p.  290;  vol.  iii,  p.  522.  -•  Ibid.,  p.  361. 

2  Ibid.,  vol.  i,  p.  526.  6  Ibid.,  p.  562. 

3  Am.  App.,  vol.  iii,  p.  553. 
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bility  of  Great  Britain  for  national  injuries,  as  being  a  doctrine  "  most 

dangerons  ^  to  neutrals,  and  by  the  refusal  to  arbitrate  the  question  of 

the  captures  of  vessels  and  cargoes  of  individuals  made  by  the  Alabama. 

It  will  be  observed  that  Lord  Bussell  here  uses  the  word  "  Alabama  ^ 

in  ^  generic  sense.  The  note  of  Mr.  Adams  to  which  he  was' 


{.ore!    RuitcU  the 
uthtir  ol'  ihe   ter 
"AlfibMoia  claims. 


auth..r  Ol  ihe  term  Tcplyiug  complaiucd  of  "the  burning  and  destroying  on  the 


ocean  a  large  number  of  merchant- vessels  and  a  very  large 
amount  of  property  belonging  to  the  i>e(^le  of  the  United  States  by  a 
number  of  British  vessels."^  The  Parliamentary  paper  from  which  this 
extract  is  cited  is  styled  "Correspondence  respecting  the  Shenando^.'^ 
Mr.  Adams's  note  refers  to  the  acts  of  the  Shenandoah,  the  Florida,* 
and  the  Alabama.^  Lord  Russell's  note  also  refers  to  the  Oreto*  and  the 
Shenandoah.^  It  is  evident  therefore  that  when  he  denies  liability  and 
refuses  the  arbitration  as  to  the  acts  of  the  Alabama,  he  uses  the  word 
"Alabama''  in  a  generic  sense. 

The  conclusion  is  irresistible  either  that  the  Alabama  then  stood  as 
the  generic  representative  of  all  the  vessels,  or,  on  the  other  hand,  that 
Lord  Russell  first  endowed  the  word  Alabama  with  a  generic  sense. 

{d)  The  evidence  before  the  Tribunal  does  not  show  the  use  of  the  ex- 
Thi„  tern>  w.ii  ^^^  expTCSsion  "Alabama  claims "  before  October  4, 1866» 
ki.gw'i  ii^ociX"  It  then  appeared  in  a  leader  in  the  London  Times,  in  the 
^**^  course  of  which,  after  referring  to  the  "  so-called  Alabama 

claims,"  it  is  said :  "  The  loss  occasioned  by  American  commerce  in 
consequence  may  be  damnum  sine  injuria,  and  therefore  no  ground  of  a 
legal  action,  and  yet  it  may  be  a  wise  act  of  courtesy  to  waive  the 
benefit  of  this  plea."  It  follows  from  this,  that  at  that  early  day  the 
phrase  "Alabama  claims"  had  become  so  well  known  as  to  be  styled 
"  so-called." 

Great  Britain  having  thus  possessed  herself  of  a  large  part  of  the 
American  commercial  marine,  through  the  acts   of  the 

Lord  Ruspcll  pro-  ,  •      ■..  ^ii^  ■■_  a.      j.  __  •        ^ 

poseniokitj  gcB*^.  cruisers  dispatched  from  her  ports  to  carry  on  war  against 
be  bygone..  ^^^  Uuitcd  Statcs,  and  having  refused  not  only  to  make  in- 

demnity therefor,  but  also  to  submit  the  question  of  her  liability  to  ar- 
bitration, Lord  Russell  next  proposed,  with  what  makes  approach 
at  least  to  audacity,  "  the  appointment  of  a  commission  to  which 
shall  be  referred  all  claims  arising  during  the  late  civil  war,  which  the 
two  Powers  shall  agree  to  refer,"  excluding  of  course  the  Alabama 
claims ;  in  other  words,  that  the  extravagant  claims  of  British  subject* 
upon  the  United  States  should  be  recognized,  while  the  grave  injuries 
to  the  United  States  and  their  citizens  should  be  ignored.  Great  Britain, 
also  proposed  to  guard  against  a  possible  retransfer  of  the  commercial 
marine  to  the  United  States  under  the  same  circumstances,  when  Eng- 
land should  be  a  belligerent  and  the  United  States  should  be  neutral,  by 
letting  "by-gonesbeby-gones,"  "forgetting  the  past,"  and,  "as  each  had 
become  aware  of  defects  that  existed  in  international  law,"  "attempting 
the  improvements  in  that  code  which  had  been  proved  to  be  necessary."  ^ 
Mr.  Seward  in  reply  said : 

There  is  not  one  member  of  this  Goveniment,  and,  so  far  as  I  know,  not  one  citizen 
uniteri  Ftateiide.  ^^  ^^®  Uuitcd  Statcs,  who  cxpccts  that  this  country  will  waive,  in  any 
ri.i."'to  waive  any  of  casc,  thc  dcmands  that  we  have  heretofore  made  ui)on  the  British  GU>y- 
iiieir  claim*.  cmment  for  redress  of  wrongs  committed  in  violation  of  international 

law.  I  think  that  the  country  would  be  equally  unanimous  in  declining  every  form  of 
negotiation  that  should  have  in  view  merely  prospective  regulations  of  national  inter- 
course, so  long  as  the  justice  of  our  existing  claims  for  indemnity  is  denied  by  Her 

*  Brit.  App.^  vol.  iv,  paper  v,  p.  10.  *  Ibid.,  p.  22. 

2  Ibid.,  p.  11.  »Ibid.,p.  3. 

8  Ibid.,  p.  12. 
6  Lord  Clarendon  to  Sir  F.  Bruce,  Brit.  App.,  voL  iv,  paper  5,.  p.  164. 
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M:v|e8ty^8  Govtiniiuent)  and  tbese  claims  are  refnsed  to  be  made  the  subject  of  friendly 
but  impartial  examination.''  ^ 

(e)  In  the  summer  of  1866  a  change  of  Ministry  took  place  in  England, 
and  Lord  Stanley  became  Secretary  of  State  for  Foreign  Ti,e st-nievjohn. 
Affairs  in  the  place  of  Lord  Clarendon.  He  took  an  early  •««^«"^«^"t'«"- 
opportunity  to  give  an  intimation  in  the  Honse  of  Commons  that  should 
the  rejected  claims  be  revived,  the  new  Cabinet  was  not  prepared  to  say 
what  answer  might  be  given  them  ;  in  other  words,  that,  should  an  op- 
portunity be  offered.  Lord  Eussell's  refusal  might  iMJssibly  be  reconsid- 
ered. 

Mr.  Seward  met  these  overtures  by  instructing  Mr.  Adams,  on  the 
27th  of  August,  1866,  "  to  call  Lord  Stanley's  attention,  in  a  respectful 
but  earnest  manner,"  to  "  a  summary  of  claims  of  citizens  of  the  United 
States,  for  damages  which  were  suffered  by  them  during  the  period  of 
the  civil  war,''  and  to  say  that  the  Government  of  tne  United  States, 
^^  while  it  thus  insists  upon  these  particular  claims^  is  neither  desirous  nor 
willing  to  assume  an  attitude  unkind  and  unconciliatory  toward  Great 
Britain."  He  also  said  that  he  thought  that  Her  Majesty's  Government 
could  not  reasonably  object  to  acknowledge  the  claims.^ 

Lord  Stanley  met  this  overture  by  a  communication  to  Sir  Frederick 
Bruce,  in  which  he  denied  the  liability  of  Great  Britain,  and  assented 
to  a  reference,  "provided  that  a  fitting  Arbitrator  can  be  found,  and 
that  an  agreement  can  be  come  to  as  to  the  points  to  which  the  arbitra- 
tion shall  apply .^ 

A  long  negotiation  ensued.  In  the  course  of  it  3Ir.  Seward  wrote  to 
Mr.  Adams  thus,  on  the  22d  of  May,  1867 : 

As  the  case  now  stands,  the  injuries  by  which  the  United  States  are  aggrieved  are 
not  chiefly  the  actual  losses  sustained  in  the  several  depredations,  but  the  first  un- 
iriendly  or  wrongful  proceeding  of  which  they  are  but  the  couse(iuences. 

(/)  These  negotiations  were  conducted  in  London,  partly  by  Lord 
Stanley  and  partly  by  Lord  Clarendon,  on  the  British  side,  and  partly 
by  Mr.  Adams  and  partly  by  Mr.  Reverdy  Johnson,  on  the  American 
side.  In  Washington  Mr.  Seward  remained  the  Secretary  of  State. 
Great  Britain  was  there  represented,  first  by  Sir  Frederick  Bruce,  and 
afterward  by  Sir  Edward  Thornton. 

{g)  •As  the  first  result  of  these  negotiations,  a  convention  known  as 
the  Stanley- Johnson  convention  was  signed  at  London  on  the  10th  of 
November,  1868.  It  proved  to  be  unacceptable  to  the  Government  of 
the  United  States.  Negotiations  were  at  once  resumed,  and  resulted  on 
the  14th  of  January,  1869,  in  the  Treaty  known  as  the  John-  The  john-on  rur- 
son-Clarendon  convention.  endoDcooN«tK>n. 

(A)  This  latter  convention  provided  for  the  organization  of  a  mixed 
commission  with  jurisdiction  over  "all  claims  on  the  part  of  citizens  of 
the  United  States  upon  the  Government  of  Her  Britannic  Majesty, 
including  the  so-called  Alabama  claims,  and  all  claims  on  the  part  of 
subjects  of  Her  Britannic  Majesty  upon  the  Government  of  the  United 
States  which  may  have  been  presented  to  either  Government  for  its 
interposition  with  the  other  since  the  26th  July,  1853,  and  which  yet 
remain  unsettled.''  * 

Lord  Granville  subsequently  said,  in  the  House  of  Lords,  of  these  two 
conventions,  "  the  former  convention  provided  (Article  IV)  ^o^  o.,„^i,,^ 
that  the  Commissioners  shall  have  the  power  to  adjudicate  th..,ii,  u  ^tVli'r 
upon  the  class  of  claims  referred  to  in  the  official  corre-  iTt'h^eJISirof  aiV. 
spondence  between  the  two  Governments  as  the  Alabama  **""*  "^'""^ 


1  Mr.  Seward  to  Mr.  Adams,  Feb.  14,  1866,  vol.  iii,  Am.  App.,  p.  628.    a  ibid.,  p.  652. 
^  Am.  App.,  vol.  iii,  pp.  632-636.  ^  Am.  App.  vol.  iii,  pp.  752,  753. 
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claims.  The  latter  (Article  I)  provided  that  all  claims  od  the  part  of 
subjects  of  Her  Britannic  Majesty  upon  the  Government  of  the  United 
States,  and  all  claims  on  the  part  of  the  citizens  of  the  United  States 
upon  the  Government  of  Her  Britannic  Majesty,  including  the  so-call^ 
Alabama  claims,  shall  be  referred  to  commissioners,  &c.  Both  conven- 
tions purposely  avoided  defining  what  constituted  the  Alabama  claims, 
and  admitted  almost  unlimited  argument  as  to  what  the  Alabama  claims 
were.  Both  conventions  were  also  open  to  the  objection  (at  that  time 
unavoidable)  that  there  was  no  check  on  the  award  of  the  final  Arbitra- 
tor, who  might  have  given  damages  to  any  amount."^ 

It  is  clear,  therefore,  that  up  to  the  conclusion  of  the  Johnson- 
Clarendon  treaty  in  January,  1869.  there  was  no  doubt  in  England  that 
the  term  '^Alabama  claims"  was  understood  as  including  the  claims  for 
the  national  injuries. 

(i)  It  was  supposed  in  America  that  it  was  not  stated  in  sufiiciently 
unequivocal  terms  in  the  JohnsonClareudon  Treaty  that  the 

Th*  convention  not  ,.  ii>  i  iii  •  ■%  t     ^  i%  a       t"  *  a         a 

acreptabj,.  lo  the  uational  cldims  should  be  considere<l  by  the  Arbitrators ; 
in.icdstnie..  aud  thcrc  were  many  signs  that  the  Treaty,  in  consequence 
of  that  belief,  would  not  receive  the  assent  of  the  Senate.  Mr.  Reverdy 
Johnson,  hearing  of  this,  wrote  an  elaborate  defense  of  himself,  which 
has  been  seized  upon  by  Her  Majesty's  Government  as  proof  that  the 
United  States  had  at  no  time  claimed  to  receive  indemnity  for  the 
national  injuries  which  they  have  suffered.  But  the  foregoing  resume 
of  correspondence  between  the  two  Governments  shows  that,  if  Mr. 
Johnson  made  such  a  statement,  he  did  it  under  a  misapprehension. 
Mr.  johnaon  in-  Thc  crror  was  ucvcr  communicatcd  to  Hcr  Majesty's  Govem- 
dTt'hJriiie  V ni^^  ment.  On  the  contrary,  only  a  few  days  later  he  wrote  to 
^Ziriwnon^SL^t  Lord  Clarendon  in  exactly  the  opposite  sense.  He  said, 
Britain  rcferriug  to  a  claims  convention  between  the  two  Govern- 

ments in  1853,  ^^At  that  time  neither  Government,  as  such,  made  a 
demand  upon  the  other;  but  that,  as  my  proposition  assumes,  is  not  the 
case  now.  The  Government  of  the  United  States  believes  that  it  has  iu 
its  own  right  a  claim  upon  the  Government  of  Great  Britain."^ 

{j)  Her  Majesty's  Government  also  received  the  same  intelligence 
about  that  time  from  other  sources. 

Its  Minister  at  Washington,  on  the  2d  of  February,  1869,  communi- 
cated to  it  the  action  of  the  Senate  Committee  on  Foreign  Eelations. 
"  Mr.  Sumner,"  he  said,  "  brought  forward  the  above-mentioned  conven- 
tion, and  after  making  a  short  comment  upon  its  contents,  and  stating 
that  it  covered  none  of  the  principles  for  which  the  United  States  had 
always  contended,  recommended  that  the  committee  should  advise  the 
Senate  to  refuse  their  sanction  to  its  ratification.  Mr.  Sumner  was 
authorized  to  report  in  that  sense  to  the  Senate."^  On  the  19th  of 
Sir  Edward  Thorn-  April  Mr.  Thorutou  also  advised  Lord  Clarendon  of  the  re- 
ckrendon^^'that  VhJ  jcctiou  of  thc  Trcaty.  "  Your  Lordship  perceives,"  he  said, 
Td'SIi^u^  7^;'.  " that  the  sum  of  Mr.  Sumner's  assertion  is  that  England 
Ii?7,iiode\hl  ?nT.  *  *  *  is  responsible  for  the  property  destroyed  by  the 
reel  claim..  Alabama  and  other  Confederate  cruisers,  and  even  for  the 

remote  damage  to  American  shipping  interests,  including  the  increase  iu 
the  rate  of  insurance ;  that  the  Confederates  were  so  much  assisted  by 
being  able  to  get  arms  and  ammunition  from  England,  and  so  much 
encouraged  by  the  Queen's  Proclamation,  that  the  war  lasted  much 
longer  than  it  would  otherwise  have  done,  and  that  we  ought  therefore 
to  pay  imaginary  additional  expenses  imposed  ui>on  the  United  States 
by  the  prolongation  of  the  war."* 

*  Hansard,  ubi  supra.  ^  Ibid.,  p.  772. 

«  Am.  App.,  vol.  iii,  p.  780.  *  Ibid.,  p.  784. 
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(k,)  This  may  be  called  the  end  of  the  second  stage  of  the  history  of 
the  negotiations.  It  commenced  with  an  intimation  from  Great  Britain 
that  a  proposal  from  the  United  States  would  be  listened  to.  In  its 
progress  negotiations  were  opened,  which  ended  in  a  convention  provid- 
ing for  the  submission  of  claims  of  citizens  of  the  United  States  against 
Great  Britain,  including  the  Alabama  claims.  This  convention,  in  the 
opinion  of  Lord  Granville,  admitted  unlimited  argument  as  to  what  the 
Alabama  claims  were.  The  Treaty  was  rejected  by  the  Senate  of  the 
United  States,  because,  although  it  made  provision  for  the  part  of  the 
Alabama  claims  which  consisted  of  claims  for  individual  losses,  the 
provision  for  the  more  extensive  national  losses  was  not  satisfactory  to 
the  Senate.  It  is  clear  that,  by  this  time,  if  not  before,  the  phrase 
"Alabama  claims"  was  understood  on  both  sides  as  representing  all  the 
claims  against  Great  Britain,  "  growing  out  oi'^  its  conduct  toward  the 
United  States  during  the  insurrection.  A  portion  of  these  claims  had 
been,  throughout  the  discussions  by  Mr.  Seward  and  Mr.  Adams,  grounded 
on  the  unnecessary  Proclamation  recognizing  the  insurgents  as  belliger- 
ents. The  remainder  rested  on  the  acts  of  the  cruivsers.  All  were  alike 
known  as  Alabama  claims. 

At  this  stage  of  the  history.  General  Grant  became  President. 

On  the  15th  of  May  following  Mr.  Fish  instructed  Mr.  Motley  to  say 
to  Lord  Clarendon  that  the  United  States  in  rejecting  the  ^^  ^^^^  .^^^^ 
Treaty  *' abandoned  neither  its  own  claims  nor  those  of  its  i^uinlUudZ'^nTt 
citizensP^  Again,  on  the  25th  of  the  following  September,  iit  IfSndoruri" 
Mr.  Motley  was  instructed  by  Mr.  Fish  in  a  dispatch,  of  *"*"•' *^'■""'• 
which  a  copy  was  to  be  given  to  Lord  Clarendon,  to  say  that  the  Presi- 
dent concurred  with  the  Senate  in  disapproving  the  convention  which 
had  been  rejected ;  that  "  he  thought  the  provisions  of  that 

..  •'  .'         1  .         j^  •  ■■  A  •  /»  .  •»  And  that  the  John- 

convention  were  inadequate  to  provide  reparation  for  the  ^,.^iar«ndon  c«n. 
United  States,  in  the  manner  and  to  the  degree  to  which  he  IXr^l.t'^nSTi^TJ^r 
considered  the  United  States  were  entitled  to  redress;''  but  *»*''"■*'**"' "^""'*- 
that  "  he  was  not  prepared  to  pronounce  on  the  question  of  the  indem- 
nities which  he  thought  due  to  individual  citizens  of  the  United  States 
♦  •  •  nor  of  the  reparation  which  he  thought  due  by  the  British 
Government  for  the  larger  account  of  the  vast  national  ii\juries  it  had 
inflicted  on  the  United  States."  ^ 

In  an  elaborate  paper  styled  '*  Observations*'  upon  Mr.  Fish's  dispatch 
to  Mr.  Motley,  of  the  25th  of  September,  1869,  which  was 
appended  to  Lord  Clarendon's  dispatches  of  November  6,  o^SiliTTed^b'J 
1869,  to  Sir  Edward  Thornton,  the  subject  of  the  national,  ^'^  c'*^**""- 
now  called  indirect,  claims  was  fully  considered  in  a  way  which  must 
^tisfy  the  Arbitrators  that  the  British  Government  understood  the  na- 
ture, character,  and  extent  of  those  claims.  It  is  difficult  when  reading 
these  observations,  and  the  dispatch  which  called  them  out,  to  under- 
t^tand  how  Lord  Granville  could  commit  himself  to  the  statement,  in  one 
of  his  recent  dispatches,  that  "  There  was  not  a  word  in  any  letter  pre- 
ceding the  Treaty  to  suggest  any  indirect  or  constructive  claims  ;  and  the 
only  intimatioti  the  British  Oovermnent  had  had  was  from  the  speech  of  Mr, 
Sumner,^  ^ 

It  seems  to  us  that  these  incidents  are  decisive  of  the  whole  contro- 
versy. 

(l)  In  the  following  December  the  President  thus  alluded  to  the  sub- 
ject in  his  annual  message  to  Congress  : 


^  Am.  App.,  vol.  vi,  p.  1.  ^  ibid.,  p.  13. 

^Appendix  to  British  Case,  vol.  iv,  No.  1,  p.  19. 


196  ARGIMENT    OF    THE    UNITED    STATES. 

The  i»rovi8ioD8  [of  the  Treaty]  were  wholly  inadequate  for  the  settlement  of  the 
crave  wrongs  that  have  been  sustained  by  this  Government  as  well  as 
rrtr-i.it-ntN  ni.-i»-  by  its  citizeus.    The  iiguries  resulting  to  the  United  States  by  reason  of 
i>"re,nLrrA^'*^'  the  courso  adoptcd  by  Great  Britain  during  our  late  civil  war ;  iu  the 
increased  rates  of  insurance,  in  the  diminution  of  exports  and  imports, 
and  other  obstructions  to  domestic  industry  and  production  ;  in  its  effects  upon  the 
foi*eign  commerce  of  the  country  ;  in  the  decrease  of  the  transfer  to  Great  Britain  of 
our  commercial  marine:  in  the  prolongation  of  the  war;  and  the  increased  cost  (both 
iu  treasure  and  lives)  of  its  suppression  ;  could  not  be  acyusted  and  satisfied  as  ordi- 
nary commercial  claims  which  continually  arise  between  commercial  nations.    And  yet 
the  convention  treated  them  simply  as  such  ordinary  claims,  from  which  they  differ  more 
widely  in  the  gravity  of  their  character  than  in  the  magnitude  of  their  amount,  great 
as  is  that  difference. 

And  still  again,  in  his  annual  message  to  Congress  in  December,  1870, 

the  President  referred  to  the  subject  with  similar  precision 

and  particularity  of  statement,  as  cited  in  a  previous  part  of 

the  present  Argument.* 

It  cannot,  therefore,  be  doubted  that,  in  the  beginning  of  the  year 

In  T.nuHrv.  1H71.  1871,  It  was  wcll  uudcrstood  by  both  Governments  that  the 

ih.  «ord.  Ai,.i.«nM  United  States  maintained  that  Her  Majesty's  Government 


laints  wpre  under- 
*tu(Ml  to  iiu'liiilf  nil 
^rlnims  of  })\f  I'lutetl 
State*  niiniif^t  (iroat 
HrilMiii.'Mitli  D'ttional 


<ucki  to  Muin.ie  «ii  ought,  under  the  laws  of  nations,  to  make  good  to  them  the 


sxMrn  „«.„.„  (ircr.t  josscs  which  they  had  suffered  by  reason  of  the  acts  of  all 


a...i  ...an  i.i.ud.  thecru jsers,  typically  represented  by  the  Alabama — whether 
those  losses  were  caused  by  the  destruction  of  vessels  and  their  car- 
goes; by  the  prolongation  of  the  war;  by  the  transfer  of  the  commerce 
of  the  United  States  to  the  British  flag;  by  the  increased  rates  of  insur- 
ance during  the  war ;  by  the  expense  of  the  pursuit  of  the  cruisers ;  or 
by  any  other  of  the  causes  enumerated  in  the  President's  message  to 
Congress  in  1869.  Kor  can  it  be  doubted  that  they  intended  to  reserve 
the  right  to  maintain  the  justice  of  all  these  claims  when  opportunity 
should  off*er,  nor  that  they  regarded  all  these  several  classes  of  losses 
as  embraced  within  the  terms  of  the  general  generic  phrase  "Alabama 
claims.''  It  is  also  equally  clear  that  the  claims  for  compensation 
founded  upon  the  Queen's  Proclamation  were  abandoned  by  President 
(rrant. 

(m)  At  that  time,  the  condition  of  Europe  induced  Her  Majesty's  Miii- 
Nvgoii„t,on«op^n  isters  to  consider  the  condition  of  the  foreign  relations  of 
,1  a  w  ah  ..«i  >n.  ^Y^Q  Empire.  They  found  that  their  relations  with  the  United 
States  were  not  such  as  they  would  desire  to  have  them ;  and  they  in- 
duced a  gentleman,  who  enjoyed  the  confidence  of  both  Cabinets,  to 
visit  Washington  for  the  purpose,  in  a  confidential  inquiry,  of  deter- 
mining whether  those  relations  could  be  improved.*^ 

(n)  It  was  not  the  first  time  that  Great  Britain  had  had 
0  "o^X^^'X'otl""  cause  solicitously  to  ask  herself  whether  she  might  not  have 
" "'  need  of  the  good  will  of  the  United  States. 

At  the  opening  of  the  war  between  France  and  Great  Britain  on  the 
one  hand,  and  liussia  on  the  other,  the  Emperor  Napoleon  found  him- 
self greatly  embarrassed  by  England's  traditional  attitude  of  exigency 
toward  neutrals,  so  contrary  to  the  traditional  policy  of  France.  The 
Foreign  Minister,  M.  Brouyn  de  Lhuys,  labored  in  correspondence  with 
the  British  Government  to  induce  the  latter  to  relinquish  her  own  policy 
and  accept  that  of  France.  To  effect  this  object,  the  great  lever  em- 
ployed by  M.  Drouyn  de  Lhuys  was  the  apprehension  entertained  in 
Great  Britain  of  the  possible  attitude  of  the  United  States.  He  explains 
the  matter  as  follows : 

Ce  qui  toncbait  particuli^rement  le  gouvemement  anglais,  c'<5tait  la  crainte  de  voir 
l^Am^riqne  incliner  contre  nons  et  pr6ter  h  nos  ennemis  le  concours  de  ses  hardis  to- 

^  Jntef  p.  18.  -  Statement  by  Lord  Granville,  Hansard,  vol.  ccvi,  p.  1842. 
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loDtaires.  La  population  maritime  des  Utats-Uuis,  leur  marine  entreprenante,  pon- 
vaient  fonrnir  k  la  Russie  les  61^ment8  d'ane  flotte  de  corsaires,  qui,  attaches  h  8on 
fiervice  par  des  lettres  de  marque,  et  couvrant  les  mers  comme  d'nn  rdbean,  barc^le- 
raient  et  poursuivraient  notre  commerce  jusque  dt^us  les  parages  les  plus  recall. 
Pour  pr^venir  ce  danger,  le  cabinet  de  Londres  tenait  beaucoup  k  se  concilier  les 
bonnes  dispositions  dn  gouvernement  f^d^ral.  II  avait  con^u  I'id^e  de  lui  proposer,  en 
in^^me  temps  qu'au  gouvernement  frau^ais  et  k  tons  les  ^tats  maritimes,  la  conclusion 
d'nu  arrangement,  ayant  pour  but  la  suppression  de  la  course  et  permettant  de  traiter 
comme  pirate  quioonque,  en  temps  de  guerre,  serait  trouv^  muni  de  lettres  de  marque. 
Ce  projet,  qui  fut  abandonu^  dans  la  suite,  t^moigne  de  I'inquii^tude  dprouv^e  par  les 
Anglais.^ 

How  M.  Drou^'Q  de  Lhays  worked  on  this  state  of  mind  of  the  British 
Government  appears  by  the  following  extract  from  a  dispatch  from  him 
to  the  French  Minister  at  London,  M.  Walewski : 

Les  £tat8-Uui8  enfin  sont  pr^ts,  je  ne  sanrais  en  douter,  h  revendiquer  le  rAIe  que  uous 
d^cliuerions  et  h  se  faire  les  protecteurs  des  neutres,  qui  eux-m^mes  recberchent  leur 
appni.  Le  cabinet  de  Wasbiugton  nous  propose  en  ce  momeut  de  signer  un  traits 
d  amiti<^,  de  navigation  et  de  commerce,  ofi  11  a  iu8^r6  une  s^rie  d^articles  destine  h 
affirmer  avec  une  autorit6  nouvelle  les  principes  qu'il  a  toujours  soutenns  et  qui  ne 
different  pas  des  ii6tres.  Le  principal  secretaire  d'etat  de  sa  M^est^  britannique  com- 
prendra  que  nous  n'aurionsaucun  moyen  de  ne  pas  r^pondre  favorablement^Touverture 
qui  nous  est  faite,  si  la  France  et  I'Angleterre,  bien  que  se  trouvant  engag<^es  dans  une 
m^me  entreprise,  aflichaient  publiqueraeut  des  doctrines  oppos^es.  Que  les  deux 
gouvernements,  au  contraire,  s'entendent  sur  les  ternies  d'une  ddcl&ration  commune,  et 
nous  ponvons  alors  ajoumer  I'examen  des  propositions  des  £tats-Unis.  II  me  paratt 
difficile  que  ces  considerations  ne  frappent  pas  Tesprit  de  Lord  Clarendon.'^ 

These  and  like  representations  on  the  part  of  M.  Drouyn  de  Lhiiys, 
induced  Great  Britain  to  come  to  an  arrangement  with  France. 

(o)  Not  insensible  to  such  motives,  Lord  Granville,  pending  the  late 
war  between  France  and  Germany,  dispatched  a  confidential  agent  to 
America  to  re-open  negotiations  with  the  United  States. 

This  gentleman  arrived  in  Washington  early  in  January,  1871,  and 
found  the  Government  of  the  United  States  so  disposed  to  „.,,„„„,^,.  ,,,^. 
meet  the  advances  of  Her  Majesty's  government  that,  before  ^N''l''i';""rif,3. 
the  end  of  the  month,  Sir  Edward  Thorton  was  able  to  pro- 
pose  to  Mr.  Fish  "the  appointment  of  a  Joint  High  Commission"  to 
"  treat  of  and  discuss  the  mode  of  settling  the  diflferent  questions  which 
have  arisen  out  of  the  fisheries,^  &c.^ 

Mr.  Fish  replied,  accepting  the  proposition  upon  condition  that  "  the 
differences  which  arose  during  the  Eebellion  in  the  United  ^^  ^^^^^ 
States,  and  which  have  existed  since  then,  growing  out  of  m,TI."on''tTuea7'i;. 

^m  '  'i.-it  Ji  I  1  I'll  tlio  Alabama  ilaiim 

the  acts  committed    by  the  several  vessels  which  have 

given  rise  to  the  claims  generically  known  as  the  'Alabama  claims,'  " 

i^hould  also  be  "treated  of  by  the  proposed  Joint  High  Commission."^ 

Sir  Edward  Thornton,  on  the  1st  of  February,  answered  that  "  it 
would  give  Her  Majesty's  Government  great  satisfaction  if  the  claims 
were  submitted  to  the  consideration  of  the  same  High  Commission."^ 

The  President  of  the  United  States,  under  the  provisions  of  the  Con- 
stitution^ nominated  to  the  Senate  for  its  approval  five  rnitedst«t...co,n 
commissioners  to  serve  in  the  Joint  High  Commission  on  the  I^rSnnrSnlhi 
part  of  the  United  States,  and  transmitted  to  the  Senate  tJ"r^:ir;Tuutei 
the  correspondence  between  Mr.  Fish  and  Sir  Edward  ''^''* 
Thornton,  to  explain  the  proposed  duties  of  the  nominees.  Upon  this 
explanation  the  Senate  gave  its  assent  to  the  several  appointments ; 
and  thereupon  the  appointees  each  received  a  commission  authorizing 
him  '^  to  treat  and  discuss  the  mode  of  settlement  of  the  different  ques- 


^  Drouyn  de  Lhuys,  Le%  neutrea  pendant  la  guerre  d' Orient,  p.  14.  ^  Ibid. 

^  Ibid.,  p.  28.  *  Ibid.,  p.  3. 

3  Brit.  App.,  vol.  iv,  paper  ii,  p.  1. 
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tions  which  shall  come  before  the  said  Joint  High  Commission."*  The 
British  Commissioners  received  a  broader  power,  which  was  stated  to  be 
conferred  upon  them  "for  the  purpose  of  discussing  in  a  friendly  spirit" 
"the  various  differences  which  have  arisen''  between  Great  Britain  and 
the  United  States,  "and  of  treating  for  an  agreement  as  to  the  mode  of 
their  amicable  settlement." 

Taking  these  powers  and  the  correspondence  between  Mr.  Fish  and 
Sir  Edward  Thornton  together,  it  is  evident  that  each  Government  con- 
templated that  all  the  differences  between  the  two  Governments  within 
the  range  of  the  correspondence  were  to  be  discussed  with  a  view  to 
reaching  a  mode  of  settlement. 

Among  the  Commissioners  named  on  the  part  of  the  United  States 
was  Mr.  Fish,  the  Secretary  of  State,  one  of  the  parties  to  the  prelimi- 
nary correspondence  which  led  to  the  Treaty;  and  among  those  on  the 
part  of  Great  Britain  was  Sir  Edward  Thornton,  the  other  party  to  that 
correspondence. 

{p)  The  subject  of  the  Alabama  claims  was  opened  at  the  fourth  con- 
ference by  an  elaborate  statement  from  the  American 

The  Alabama  clninu.  .        .  *^  n 

.  commissioners.^ 
They  stated  tbat  "in  consequence  of  the  course  and  conduct  of 
Great  Britain  during  the  Rebellion"  the  United  States  had 
mTMTo^.rr7*JrST«  sustained  a  great  wrong,  and  had  also  suffered  "  great  losses 

tbeir    undrrfltnnding  -,    .      .         .        *^  .•       .     '  .         •     i     •      <  ■      ,•       rrM  •         At 

«i  the  ro..n.n.  oi  aud  lujuHes  upou  their  material  interests."  Thus,  m  the 
ihow  word«.  outset,  they  drew  a  distinction  between  certain  political  dif- 
ferences which  had  been  the  subject  of  some  correspondence  between 
the  two  Governments,  and  the  material  losses  and  injuries  which  could 
be  estimated  and  indemnified  by  pecuniary  compensation.  They  then 
went  on  to  state  tbeir  views  more  in  detail  as  to  such  losses  and 
injuries. 

In  order  to  bring  them  within  the  letter  of  the  correspondence,  and  to 
define  their  understanding  of  the  meaning  of  tbe  language  there  used 
by  Mr.  Fish  and  by  Sir  Edward  Thornton,  they  began  by  tracing  these 
losses  and  injuries  to  the  Alabama  and  the  other  cruisers.  Theysaidthat 
"  the  history  of  the  Alabama  and  other  cruisers  which  had  been  fitted 
out,  or  armed,  or  equipped,  or  which  had  received  augmentation  of  force 
in  Great  Britain,  or  in  her  'colonies,'  showed  the  losses  and  injuries  for 
which  tbey  are  claiming  indemnification." 

They  then  said  that  the  damage  which  they  had  suffered  from  these 
injuries  was  two-fold :  1st.  That  which  had  proximately  resulted  from 
the  acts  of  the  cruisers,  "  the  capture  and  destruction  of  a  large  number 
of  vessels  with  their  cargoes,"  and  "  the  heavy  expenditures  in  the 
pursuit  of  the  cruisers ;"  and  2d,  other  injuries  resulting  less  directly, 
though  not  less  certainly — namely,  "  the  transfer  of  a  large  part  of  the 
American  commercial  marine  to  the  British  flag,"  "  the  enhanced  pay- 
ments of  insurance,"  "  the  prolongation  of  the  war,"  "  and  the  addition 
of  a  large  sum  to  the  cost  of  the  war,  and  the  suppression  of  the 
rebellion." 

Thus  Mr.  Fish,  one  of  the  parties  to  the  preliminary  correspondence, 
and  his  colleagues,  explained  to  Sir  Edward  Thornton,  the  other  party 
to  the  correspondence,  and  to  his  colleagues,  that  the  history  of  the 
cruisers  showed  all  these  losses  and  injuries  5  in  other  words,  that  they 
all  grew  out  of  the  acts  of  those  cruisers. 

The  American  Commissioners  next  expressed  their  conviction  that 
the  history  of  the  cruisers  showed  "  that  Great  Britain,  by  reason  of 
failure  in  the  proper  performance  of  her  duties  as  a  neutral,  had  become 
justly  liable  for  the  acts  of  those  cruisers  and  of  their  tenders." 

'  Brit.  App.,  vol.  iv,  paper  xii,  p.  6.  ^  Ibid.,  p.  8. 
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They  then  turned  to  the  consideration  of  the  damage  which  the 
United  States  had  suffered  from  this  class  of  injuries.  They  They  propo«».  . 
stated  the  amount  of  the  claims  for  the  destruction  of  private  rj^**"H^[o"nr!J'''th' 
property  which  had  up  to  that  time  been  presented.  They  *^'~*«*^ 
indicated  a  manner  in  which  the  amount  of  the  expenses  for  the  pur- 
suit of  the  cruisers  could  be  ascertained.  They  added  that  they  had 
not  yet  made  an  estimate  of  the  other  damages  less  proximately  result- 
ing from  the  injuries  complained  of,  because  they  "  hoped  for  an  ami- 
cable settlement."  This,  however,  was  not  to  prejudice  them  "  in  the 
event  of  no  such  settlement  being  made."  They  thus  distinctly  declared 
that  these  classes  of  injuries  also  were  capable  of  being  estimated  and 
pecuniarily  indemnified^  and  they  reserved  the  right  to  claim  such  in- 
demnity. 

They  closed  their  elaborate  statement  by  proposing  that  the  desired 
amicable  settlement  should  be  made  within  the  walls  of  the    ^^^  ^^^^ 
room  in  which  the  conference  was  held,  by  means  of  an  thr.irf^llhoTC*'^ 
agreement '*  upon  a  sum  which  should  be  paid  by  Great  ""**** 
Britain  to  the  United  States  in  satisfaction  of  all  the  claims  and  inter- 
est thereon." 

Such  an  arrangement,  in  connection  with  the  other  provisions  of  the 
Treaty,  would  indeed  have  constituted  a  settlement,  and  an  ^.^  ^^  ^^  ^^^ 
amicable  one.  It  would  have  been  a  settlement,  because,  beennmlS^teJr 
being  a  discharge  of  the  obligation,  it  would  have  ended  all  *'''"'"'*' 
•controversy.  It  is  not  an  amicable  settlement,  it  is  not  in  any  sense 
a  settlement,  to  engage  in  a  protracted  lawsuit,  as  the  two  Govern- 
ments have  been  constrained  to  do,  in  consequence  of  the  British 
iJovernment  refusing  to  enter  into  the  amicable  arrangement  proposed 
by  the  United  States. 

It  has  been  asserted  that  this  proposal  was  a ''  waiver"  of  the  claims 
classed  as  "  indirect."  So  far  from  that  being  the  case,  the  But  no  wirer  o« 
proposal  contemplated  that  the  payment  of  a  gross  sum  •»/ ci.«iof  ci«inw. 
was  to  be  made  and  accepted  as  a  "  satisfaction  of  all  the  claims J^  Such 
a  payment  and  such  an  application  of  the  payment  are  utterly  incon- 
sistent with  the  idea  of  a  waiver  of  any  of  the  claims. 

The  attitude  of  Mr.  Fish  on  this  occasion,  and  of  the  other  American 
Commissioners,  was  in  perfect  accord  with  the  constant  previous  atti- 
tude of  the  American  Government,  as  explained  by  Mr.  Seward  in  his 
dispatch  to  Mr.  Adams  of  January  13, 1868.^ 

Lord  Stanley  seenis  to  have  resolved  that  the  so-called  Alabama  claims  shaU  be 
treated  so  exclusively  as  a  pecuniary  commercial  claim  as  to  insist  on  altogether  ex- 
cluding the  proceedings  of  Her  Majesty's  Government  in  regard  to  the  war  from  con- 
sideration in  the  Arbitration  which  he  proposed.  On  the  other  hand,  I  have  been  sin- 
gnlarly  nnfortnnate  in  my  correspondence  if  I  have  not  given  it  to  be  clearly  under- 
stood that  a  violation  of  neutrality  by  the  Queen's  proclamation,  and  kindred  proceed- 
ings of  the  British  government,  is  regarded  as  a  national  wrong  and  injury  to  the 
United  States. 

The  British  commissioners  without  delay  declined  the  The  propo^i  ae- 
American  proposal  for  an  amicable  settlement.  '^'"'*^'^' 

Sir  Edward  Thornton,  the  other  party  to  the  preliminary  correspond- 
ence, and  his  colleagues,  listened  without  objection  to  Mr.  wiihoat  exception 
Fish's  definition  of  the  sense  in  which  the  phrase  "Alabama  ISe'Jerri^'A'uimi 
claims''  had  been  used  in  that  correspondence ;  nor  did  '^'""^" 
they  at  any  time  take  exception  to  it,  or  propose  to  limit  it.  On  the 
contrary,  they  expressly  declined  to  reply  in  detail  to  the  statement  of 
the  American  Commissioners. 
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After  rejecting  the  "amicable  settlement,'^ proposed  by  the  American 

Commissioners,  the  British  Commissioners  next  sofifs^ested 

po*ed  b7 Great  Brit-  thc  sobstitution  of  Sk  Htigious  "mode  of  settlement  in  its- 

place,  viz,  a  lawsuit  or  arbitration,  wherein  all  liability  to 

the  United  States  for  the  injaries  complained  of  should  be  denied  and 

contested. 

The  American  Commivssioners  regarded  this  as  a  very  different  adjust- 
ment from  the  one  which  they  had  proposed.    They  unwil- 
ceJi^b)'thJ'un.r^  lingly,  and  under  conditions,  accepted  the  British  sug- 
"'**'*•  gestion  to  refer  to  Arbitrators  the  full  statement  of  injuriea 

which  they  had  just  made,  and  which  the  British  Commissioners  had 
received  without  cavil.  • 

The  Treaty  of  (^)  Aftcr  a  discusslou  of  several  weeks  the  Joint  High 
WMiudfton.         Commissioners  agreed  upon  a  Treaty. 

The  preamble  of  this  instrument  recites  that  "the  United  States 

Me«ninitof  ami-  of  Amcrica  aud  Her  Britannic  Majesty,  being  desirous  to 
cable  .ettieinent "  provido  for  au  amicablc  settlement  of  all  causes  of  differ- 
ence between  the  two  countries,  have  for  that  purpose  appointed  their 
respective  plenipotentiaries." 

This  statement  is  recitative  and  historical,  and  must  be  taken  to  be 
strictly  true  in  the  sense  in  which  it  was  written. 

It  therefore  does  not  lie  in  the  mouth  of  either  party  to  the  Treaty  to 
deny  that  each  Government,  in  appointing  its  Commissioners,  desired 
to  provide  for  an  amicable  settlement  of  the  San  Juan  water  boundary^ 
of  the  navigation  of  the  Saint  Lawrence,  of  the  Canadian  fisheries, 
of  the  navigation  of  Lake  Michigan,  of  the  use  of  the  navigable  rivers 
in  Alaska,  aud  of  the  claims  of  British  subjects  for  losses  arising  oat 
of  acts  committed  against  their  persons  or  their  properties,  as  well  as 
of  the  Alabama  claims. 

But  when  it  is  attempted  to  confine  the  words  of  this  preamble  to  a 
single  one  of  the  subjects  grouped  in  the  Treaty,  and  to  transfer  the 
operation  of  its  language  from  the  Governments  of  whom  the  affirma- 
tions are  made  to  subjects  disposed  of  in  the  treaty,  it  is  an  evident 
perversion  of  the  purpose  which  the  parties  had  in  view.  For  the  Treaty 
itself  immediately  makes  it  clear  thit  the  parties  did  not  understand 
that  the  arragement  as  to  the  Alabama  claims  was  an  "amicable^ 
settlement." 

It  is  declared  that  the  agreements  in  this  respect  are  made  in  order 
"  to  provide  for  the  speedy  settlement  of  such  claims.'^  If  an  "amicable 
settlement"  of  these  claims  had  just  been  made,  it  is  not  to  be  supposed 
that  the  parties  would  enter  into  a  formal  agreement  for  their  "  speedy 
settlement "  in  the  future. 

The  means  for  reaching  this  speedy  settlement  form  the  subject  of  the 
ria.m-forr^frrrnce  cuacting  clausc  of  the  Trcaty.  It  is  there  provided  "  that 
unu^rtheTreuty.     ^jj  ^^^  g^j^  claims  growlug  out  of  thc  acts  of  the  aforesaid 

vessels,  and  generically  known  as  the  *  Alabama  claims,'  shall  be  re- 
ferred to  a  Tribunal  of  Arbitration." 

This  language  is  nearly  identical  with  the  language  of  the  correspond - 
The  Mine  which  ^i^cc  bctweeu  Mr.  Fish  and  Sir  Edward  Thornton ;  by  re- 
rX.hSI^'VoJri"  ferring  to  what  has  preceded  the  Arbitrators  will  see  that 
pondence.  ^jj^  chaugc  Is  ouc  of  tastc,  not  of  sense ;  of  form,  not  of  sub- 

stance. 

We  look  in  vain  in  it  for  a  waiver  of  any  of  the  demands  made  by  Mr. 

No  waiver  of  indi-  ^Ish  at  thc  fourth  conference.    If  the  parlies,  after  such 

rect  claim..  spcclfic  noticc.  had  intended  to  withdraw  from  the  scope  of  the 

Arbitration  any  of  those  demands,  or  to  provide  that  any  of  the  injuries 
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to  the  United  States  growing  out  of  the  acts  of  the  cniisers  were  not  to 
be  considered  by  the  Arbitrators,  the  limitation  would  undoubtedly  have 
found  a  place  in  this  part  of  the  Treaty.  It  is  clear,  therefore,  that  there 
was  no  such  purpose. 

Having  provided  a  manner  for  giving  the  Tribunal  jurisdiction'  over 
the  subject  of  the  reference,  the  Treaty  next  defines  the  extent  of  that 
jurisdiction. 

The  Arbitrators  are  to  determine,  1st,  whether  the  United  States 
have  suffered  any  of  the  specified  injuries,  that  is,  any  inju-  power,  of  th«  Tr- 
ries  growing  out  of  the  acts  committed  by  the  cruisers  ;  2d,  ''""■'• 
wheUier  Great  Britain  is  liable  to  indemnify  the  United  States  for  any 
of  those  injuries,  and  if  so,  for  which  ones ;  and,  3d,  it  is  provided  that, 
in  case  the  Tribunal  finds  that  Great  Britain  has  failed  to  fulfill  any  duty 
or  duties  as  aforesaid,  it  may,  if  it  thinks  proper,  proceed  to  award  a 
sum  in  gross  to  be  paid  by  Great  Britain  to  the  United  States  for  all  the 
claims  referred  toit ;  but  it  is  nowhere  stated  or  intimated  that  in  reach- 
ing that  gross  sum  any  part  of  the  injuries  to  the  United  States  which 
may  be  shown  to  grow  out  of  the  acts  of  the  cruisers  are  to  po^^r  to  a,.e.. 
be  or  may  be  disregarded  by  the  Arbitrators.  Mr.  Montague  ''""'*"• '"'' '"""  ' 
Bernard  in  his  lecture  on  the  Treaty  has  fairly  admitted  this.    He  says : 

The  Treaty  of  Washington  is  carefully  framed  to  embrace  only  specific  claims,  such 
as  had  previously  become  known  to  both  Governments  under  the  name 
of  the  "  Alabama  claims,"  for  losses  and  damages  caused  by  the  acts  of  ^y.jf'""  "^  ^^^'  ^*''' 
certain  vessels,  of  which  the  Alabama  was  the  typical  instance  ;  further, 
the  losses  must  be  such  as  can  be  fairly  ascribed  to  some  failure  of  duty  on  the  part  of 
England  in  respect  of  these  vessels ;  and  in  making  an  award  each  vessel  is  to  be  taken 
separately.  Jiuty  beyond  this^  the  Treaty  does  not  define^  by  express  words  of  Umitationj  the 
nature  of  the  losses  on  account  of  which  compensation  may  be  awarded,  should  the  Arbitrators 
decide  that  any  compensation  is  due.  On  this  single  point  a  disagreement  has  arisen  between 
the  two  GovemmentsA 

That  is  true ;  the  Treaty  does  not  contain  any  express  words  of  limi- 
tation. Nor  does  it  contain  any  words  to  imply  or  suggest  limitation. 
On  the  contrary  the  words  are  unequivocally  and  explicitly  general,  not 
to  say  universal,  as  comprehending  aW  claims  of  the  "specific''  class; 
that  is,  "Alabama  claims.''  The  assumption  that  there  is  such  limita- 
tion is  a  contradiction  of  the  express  language  and  the  plain  meaning 
of  the  Treaty. 

It  appears  from  all  this  that  the  Arbitrators  received  by  the  Treaty  full 
jurisdiction  over  all  the  claims  presented  and  defined  by  the  American 
Commissioners  at  the  opening  of  the  fourth  conference.  This  conclusion 
receives  a  significant  support  from  the  twelfth  article  of  the  xwemh  ,rt.cie  m 
Treaty.  That  article  provides  for  the  creation  of  another  and  '^"  '"""'^ 
an  independent  Tribunal,  which  is  also  to  have  juridical  powers  for 
finding  injuries  and  awarding  damages.  The  claims  to  be  submitted  to 
such  Tribunal  are  defined  to  be  "  claims  on  the  part  of  corporations, 
companies,  or  private  individuals,  citizens  of  the  United  States,  I'poii 
the  Government  of  Her  Britannic  Majesty,^  and  "  claims  on  the  part 
of  corporations,  companies,  or  private  individuals,  subjects  of  Her 
Britannic  Majesty,  upon  the  Government  of  the  United  States."  Great 
care  is  thus  taken  to  limit  the  jurisdiction  of  the  tribunal  created  by 
Article  XII  to  the  consideration  of  injuries  suffered  by  individuals, 
companies,  or  corporations.  But  the  Tribunal  of  Arbitration  at  Geneva 
is  invested  by  the  terms  of  Article  I  with  the  jurisdiction  over  "  all  tlie 
claims  on  the  part  of  the  United  States  growing  out  of  the  acts"  committed 
by  the  cruisers.  The  limitation  to  individual  claims  which  is  found  in 
the  twelfth  article,  is  not  found  in  the  first  article.    On  the  contrary 

1  Lecture  on  the  Washington  Treaty,  May  28th,  1872,  London  Times,  29th  May,  1872. 
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the  language  wicleu8  out  with  the  evident  purpose  of  enabling  the  court 
to  become  possessed  of  complete  jurisdiction  of  the  case. 

(r)  Pour  of  the  five  British  Commissioners  have  made  public  state- 
ments regarding  these  negotiations.    No  two  of  them  agree. 

Sir  Stafford  Northcote  for  instance  has  said,  that  "  the  Commissioners 

Sir  smflbrd  North  wcrc  distiuctlj  respousiblc  for  having  represented  to  the 

Government  that  they  understood  a  promise  to  be  given  that 

these  claims  were  not  to  be  put  forward,  and  were  not  to  be  submitted 

to  Arbitration."  * 

But  Lord  Eipon  says : 

If  Her  Majesty's  Coraraissioners  had  been  induced  by  any  such  understanding  to  em- 
ploy language  which  in  their  judgment  admitted  these  claims,  they 
TA>ri  R'pon.  would  bc  liable  to  just  and  severe  blame.* 

And  yet  Mr.  Montague  Bernard  says,  as  if  in  apology  for  the  Ian- 
Mr  Bernard .         8^^S^  ^f  thc  Trcaty  : 

It  is  often  necessary  for  the  sake  of  agreement  to  accept  a  leas  finished  or  even  less 
accurate  expression  instead  of  a  more  finished  or  more  accurate  one,  and  which  must  be 
construed  liberally  and  reasonably,  according  to  what  appears  to  be  the  true  intention 
of  the  contracting  parties.^ 

All  reasoning  from  recollections  and  understandings  ought  to  dis- 
Evide„c«  from  Pre-  appcar  lu  Tcadiug  the  protocol  of  the  second  conference  of 
locoi  iL  ^^Q  Joint  High  Commission,  where  it  is  stated  that  **  at  the 

commencement  of  the  conference  the  United  States  High  Commissioners 
called  attention  to  the  provision  in  the  Constitution  of  the  United  States, 
by  which  the  advice  and  consent  of  the  Senate  is  required  for  the  ratifi- 
cation of  any  Treaty  which  may  be  signed  under  the  authority  of  the 
President." 

It  ought  not  to  be  credited  that  Her  Majesty's  High  Commissioners, 
after  such  a  notice,  would  have  been  content  to  rely  upon  any  promise  of 
the  American  Commissioners  to  protect  Great  Britain  against  a  class  of 
claims  which,  without  such  promise,  were  apparently  included  in  the 
operative  words  of  the  Treaty  sent  to  the  Senate  for  its  constitutional 
action.  This  conclusion  is  stiengthened  by  the  fact  that  Lord  Eipon, 
Sir  Stafford  Northcote,  and  Mr.  Montague  Bernard  left  the  United 
States  before  the  Senate  had  acted  upon  the  Treaty,  and  had  no  oppor- 
tunity to  know  what  affected  the  action  of  that  body. 

They  proceeded  to  England.    Soon  after  their  arrival  there  the  Treaty 

became  the  subjectof  discussion  in  each  House  of  Parlia- 
ment.* 

Earl  Granville,  in  the  House  of  Lords,  made  a  speech,  in  which  he  used 
expressions  which  have  since  been  much  commented  upon. 
He  said  that  "  the  pretensions''  advanced  by  Mr.  Fish  "  en- 

^  London  Times  May  28, 1872.  Sir  Stafford  Northcote  explains  his  meaning  in  a  note 
^read  by  Lord  Derby  in  the  House  of  Lords,  and  printed  in  the  Loudon  journals  of  the 
9th  of  June,  1872: 

"  It  has  been  supposed,  and  you  seem  to  have  supposed,  that  I  said  that  an  under- 
standing existed  between  the  British  and  the  American  negotiators  that  the  claims  for 
indirect  losses  should  not  be  brought  forward,  and  it  has  been  inferred  from  this  that 
wo,  relying  upon  that  understanding,  were  less  careful  in  framing  the  Treaty  than  we 
should  otherwise  have  been. 

"That  is  incorrect.  What  I  said  was  that  we  had  represented  to  our  Government 
that  we  understood  a  promise  to  have  been  given  that  no  claims  for  indirect  losses 
should  be  brought  forward.  In  so  saying  I  referred  to  the  statement  voluntarily  and 
formally  made  by  the  American  Coii^missioners  at  the  opening  of  the  confei'ence  on  the 
8th  March,  which  I  for  one  understood  to  amount  to  an  engagement  that  the  claims  in 
question  should  not  be  put  forward  in  the  event  of  a  Treaty  being  agreed  on." 

^  London  Times,  June  5,  1872.  •''  London  Times,  ut  »upra, 
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tirely  disappear  uuder  the  limited  reference  which  includes  merely  com- 
plaints arising  out  of  the  escape  of  the  Alabama,^^  Could  anything  have 
been  more  inaccurate  than  this  brief,  even  bald,  expression  ?  We  shall 
soon  notice  this  speech  further.  At  present  it  is  sufficient  to  say  that 
Lord  Granville  himself  probably  would  not  now  contend  that  it  was  in 
any  sense  a  correct  statement  of  the  effect  of  the  operative  clause  of  the 
Urst  article  of  the  treaty.  Lord  Cairns  immediately  challenged  it.  He 
said: 

I  quite  concur  in  the  opinion  that,  under  the  Arbitration  proposed  by  my  noble 
friend,  the  late  Foreign  Secretary,  and  Lord  Clarendon,  it  was  quite  pos- 
sible for  the  United  States  to  have  made  extravagant  claims.  But  what  .uJ^T^^i""'^"*  "^'' 
IS  there  in  the  present  Treaty  to  prevent  the  same  thmKT  I  cannot  nnd  ciud««i  >uthe  ufuty 
one  single  word  in  these  protocols  or  in  these  Rules  whicn  would  prevent 
such  claims  being  put  in  and  taking  their  chance,  and  under  the  Treaty  proposed  by  my 
noble  friend  they  could  do  more.  There  is  this  difference  in  a  controversy  of  this  kind 
between  leaving  all  questions  open  to  au  Arbitrator  or  Arbitrators  in  whom  you  have 
couhdence,  and  in  referring  these  questions  to  these  arbitrators  with  certain  cut  and 
dried  propositions  unfavorable  to  your  views  of  the  case.  Suppose  I  charge  a  man 
with  burning  my  house,  and  tell  him  that  I  hold  him  answerable  for  all  the  damages 
that  ensue ;  and  he  said,  '*  You  have  no  power  whatever.  I  happened  to  bo  passing  at 
the  time,  and  I  saw  a  great  number  of  men  attacking  your  house  and  burning  it.  It 
was  not  in  my  power  to  prevent  them  doing  it.  I  am  sorry  to  see  what  happened,  and . 
I  will  refer  the  whole  question  to  Arbitration.^'  I  should  be  quite  willing  to  say,  I  am 
perfectly  prepared  to  refer  the  question  to  Arbitration  if  there  is  an  article  in  the  agree- 
ment providing  that  any  person  passing  by  while  other  persons  were  setting  lire  to  my 
house,  and  did  not  stop  them,  is  answerable  for  all  the  civil  consequences  of  the  house 
improperly  being  destroyed.  Of  course,  if  a  man  is  so  foolish  as  to  consent  to  mich  an 
arrangement,  he  must  not  be  surprised  when  he  is  made  responsible  for  all  the  dam- 
age. 

These  remarks  of  Lord  Cairns  were  the  only  ones  made  during  that 
debate  which  can  aspire  to  be  regarded  as  a  criticism  upon  Hi«  con.truction 
the  operative  part  of  the  first  section  of  the  Treaty.  They  »o'-»"«-»"-'^ 
were  full,  precise,  learned,  and  not  open  to  doubt.  Lord  Eipon,  who 
had  negotiated  the  Treaty,  was  present  at  that  debate.  Lord  Granville, 
who  had  Irom  day  to  day,  through  the  Atlantic  cable,  instructed  Lord 
Kipon  and  his  colleagues  in  the  course  of  the  negotiations,  was  also 
present.  The  Duke  of  Argyll,  the  Lord  Chancellor,  and  Lord  Kimber- 
ley,  all  Cabinet  Ministers,  were  there.  Did  any  or  either  of  them  dissent 
from  Lord  Cairn s's  opinions!  If  they  did,  the  official  records  of  the 
debates  do  not  show  it,^  although  all  of  them  spoke  in  the  debate. 

So  far  as  the  views  of  Lord  Eipon  can  be  gathered  from  a  speech 
made  by  him  in  the  same  debate,  they  were  in  accord  with  ^^  j^.  ^.^^^^.^^ 
those  of  the  United  States.    He  said :  "**"   ipon«Me^*. 

Now,  so  far  from  our  conduct  being  a  constant  course  of  concession,  there  were,  as 
my  noble  friend  behind  me  (Earl  Granville)  has  said,  numerous  occasions  on  which  it 
was  our  duty  to  say  that  the  proposals  made  to  us  were  such  as  it  wae  impossible  for 
us  to  think  of  entertaining.  ^Nothing  can  be  more  eas.^thau  to  take  the  course  adopted 
by  my  noble  friend  opposite,  (the  Earl  of  Derby,)  and  to  say  that  all  the  demands  we 
resisted  were  so  preposterous  that  it  would  have  been  absurd  to  entertain  them,  while 
those  upon  which  concession  was  made  were  the  only  ones  really  in  dispute.  My  noble 
friend  says  that  no  Arbitrator  would  have  entertained  a  claim  for  what  the  Americans 
term  our  premature  recognition  of  belligerent  rights  and  the  consequent  prolongation 
of  the  war.  That  may  be  true ;  but  in  the  convention  to  which  my  noble  friend  ap- 
pended his  name,  it  would  have  been  open  to  the  Americans  to  adduce  arguments  on 
that  point. 

Is  it  not  the  fair,  is  it  not  the  only  conclusion  to  be  derived  from  this 
language,  that,  while  in  the  Treaty  the  United  States  abandoned  their 
"claims  for  the  premature  recognition  of  belligerent  rights,  and  the  conse- 
quent  prolongation  of  the  war,"  they  adhered  to  all  the  claims  growing 
out  of  the  acts  of  the  cruisers  as  they  had  been  defined  in  the  protocol  ? 
Expressio  unius,  exclusio  alterius. 
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In  the  debate  in  the  House  of  Commons,  on  the  4th  of  August,  Sir 
s.r  Stafford  North-  Stafford  NortLcoto  spoke.    His  speech  was  reported  in  the 
coie.  Times  of  the  next  day.    He  said,  regarding  the  previous 

conventions : 

They  [the  United  States]  might  have  raised  questions  with  regard  to  what  they 
Galle<l  England's  premature  recognition  of  belligerency,  and  the  consequential  damages  aris- 
ing from  the  prolongation  of  the  war,  and  with  regard  also  to  other  questions  which 
this  country  could  not  have  admitted.  Instead  of  this  being  the  case,  however,  the 
Treaty,  as  actually  coucluded,  narrowed  the  questions  at  issue  very  closely  by  confining 
the  reference  solely  to  losses  growing  out  of  the  acts  of  particular  vessels,  and  so  shutting 
out  a  large  doss  of  claims  upon  which  the  Americans  had  heretofore  insisted. 

Thus,  according  to  Sir  Stafford  Northcote,  also,  the  claims  abandoned 
by  the  United  States  were  those  "  growing  out  of ^  *'  the  premature 
recognition  of  belligerency."  He  evidently  did  not  think  that  they  had 
abandoned  any  of  their  claims  "  growing  out  of  the  acts  of  the  vessels;" 
otherwise  he  would  have  said  so.  Ou  the  contrary,  he  said  that  the 
''  large  class  of  claims  upon  which  the  Americans  had  heretofore  in- 
sisted" were  to  be  "  shut  out,"  not  because  they  were  expressly  excluded 
by  the  terms  of  the  Treaty,  but  because,  "  by  confining  the  reference 
solely  to  losses  growing  out  of  the  acts  of  particular  vessels,"  the  parties 
had,  in  his  judgment,  made  it  impossible  for  the  United  States  to  con- 
nect the  objectionable  claims  with  what  the  treaty  pointed  out  as  the 
only  cause  of  the  injuries  which  the  Arbitrators  could  regard. 

The  United  States  thought  that  it  was  possible  to  make  such  a  con- 
nection, and  so  they  stated  in  their  Case.  The  conflicting  revelations 
of  the  several  Commissioners  which  have  followed,  justify  Sir  Stafford 
Xorthcote  in  his  remark,  that  "  in  order  to  maintain  a  thorough  good 
feeling  between  the  two  countries,  it  was  better  *  *  *  that  the  pub- 
lic of  England  and  America  should  see  the  result  at  which  the  Commis- 
sioners had  arrived,  without  going  into  all  the  questions  raised  and  dis- 
cussed in  the  course  of  the  negotiations." 

More  than  that,  they  show  the  wisdom  of  the  decision  of  Her  Majes- 
ty's Government,  announced  by  Lord  Granville  in  his  speech  in  the 
following  language : 

At  their  very  first  meeting  the  American  and  the  British  Commissioners  came  to  aa 
agreement  that  they  would  keep  secret  their  discussions,  and  that,  though  accounts  of 
them  would  be  communicated  to  their  respective  Governments,  yet  they  were  to  be 
considered  as  confidential,  and  not  to  be  published.  I  may  add/that  I  have  not  the 
lightest  doubt  of  the  wisdom  of  the  course  pursued  by  the  British  and  American  Com- 
missioners. They  had  thirtj'-seven  long  sittings ;  and  I  will  venture  to  say  that  if  every 
one  of  the  ten  Commissioners — not  to  mention  the  two  able  secretaries — had  thought  it 
incumbent  upon  them  to  show  their  patriotism  and  power  of  debate  for  the  admiration 
of  the  two  hemispheres,  the  thirty-seven  sittin^^s  would  have  been  multiplied  by  at 
least  ten  times,  while  the  result  of  their  deliberations  would  have  been  absolutely  nil, 
I  think  the  Commissioners  on  both  sides  acted  advantageously  to  their  respective  Gov- 
ernments. The  representations  6f  both  displayed  great  zeal,  ability,  patience,  temper, 
and  an  honest  desire  to  come  to  some  compromise,  even  though  the  difficulties  appeared 
at  first  si^ht  to  be  irreconcilable.  The  noble  earl  (Earl  Russell)  thinks  that  whenever 
the  Americans  proposed  anything  it  was  immediately  accepted.  This,  however,  was 
by  no  means  the  case.  The  fact  is,  that  the  Americans,  in  perfect  good  faith,  laid  down 
a  great  many  conditions  which  the  British  Commissioners  at  once  declined  to  accede  to, 
and  even  refused  to  refer  for  consideration  to  the  Government  at  home.  Many  other 
propositions  that  were  made  were  referred  back  to  fler  Majesty's  Government,  the  com- 
missioners thinking  it  their  duty  to  inform  Her  Majesty's  Government  that  upon  their 
answer  in  the  affirmative  or  negative  the  continuance  of  the  negotiations  might  depend. 
In  considering  several  of  those  questions  Her  Majesty's  Government  felt  that  there 
would  be  a  great  responsibility  in  breaking  off  the  negotiations,  and  that  in  such  an 
event  ridicule  almost  would  be  brought  upon  the  Commissioners  and  ourselves.  Never- 
theless, we  at  once  declined  to  yield  in  every  case  where  we  deemed  it  our  duty  not  to 
yield.  With  regard,  however,  to  other  points,  such  as  those  relating  to  forms  of  ex- 
pression, and  which  did  not  conflict  with  the  real  objects  of  the  Treaty,  we  willingly 
either  acquiesced  in  the  proposal  or  else  made  counter  proposals,  which  were  met  in 
the  same  spirit  of  fairness  by  the  American  Commissiouers. 
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When  Lord  Cairns  heard  this  statement  he  said,  this  is  "  a  Treaty 
upon  which  the  Government  did  not  merely  give  a  final  ap-  co.«:iu,ion, 
proval,  but  for  the  daily  composition  of  it  they  were  virtu- 
ally responsible.'^  The  Counsel  of  the  United  States,  therefore,  feel 
themselves  justified  in  asssuming  that  such  masters  of  the  English  lan- 
guage as  Mr.  Gladstone,  Lord  Granville,  the  Lord  Chancellor,  the  Duke 
of  Argyll,  and  other  members  of  the  British  Cabiaet,  must  have  been 
aware  of  the  extent  of  the  operative  words  of  the  first  article  of  the 
Treaty,  and  must  have  seen  that  it  contained  no  waiver  of  the  indirect 
claims,  or  limitation  of  the  powers  of  the  arbitrators.  They  did  not  ob- 
ject to  it,  and  it  must  have  been  because  they  felt  that  they  had  pro- 
tected Great  Britain  by  the  condition  which  they  had  imposed  upon  the 
United  States,  obliging  them  to  trace  all  their  complaints  of  injury  to 
the  acts  of  the  cruisers  as  the  originating  cause  of  the  damage. 

(«)  The  signature  of  this  Treaty  terminated  the  third  stage  of  the  ne- 
gotiations between  the  two  Governments.  It  left  the  Parties  solemnly 
bound  to  invite  other  Powers  to  join  them  in  creating  a  Tribunal  to  take 
jurisdiction  of  ^^all  the  said  claims  growing  out  of  acts  committed  by 
the  aforesaid  vessels,  and  generically  known  as  the  'Alabama  claims.' " 

To  bring  a  complaint  within  that  definition,  it  must  be  a  claim;  that 
is,  an  injury  for  which  the  United  States  demand  pecuniary  compensa- 
tion. The  e^idence  is  overwhelming  that  from  the  commencement  they 
have  demanded  compensation  for  their  national  injuries,  as  well  as  for 
the  injuries  to  their  citizens,  growing  out  of  the  acts  of  the  vessels. 

It  must  also  have  been  generically  known  as  an  Alabama  claim.  The 
evidence  is  equally  conclusive  that  the  American  Commissioners  under- 
stood that  the  national  and  private  injuries  set  forth  in  the  American 
statement  at  the  fourth  conference  were  so  generically  known,  and  that 
Her  Majesty's  Commissioners,  to  say  the  least,  ought  to  have  known  it. 

The  claim  must  also  grow  out  of  the  acts  of  the  cruisers.  That  is  a 
fact  which  the  United  States  will  be  held  bound  to  establish  in  these 
proceedings  to  the  satisfaction  of  the  Arbitrators. 

(t)  The  United  States,  without  suspicion  that  this  palpable  sense  of 
the  Treaty  would  be  called  into  question,  prepared  and  pre-  ^^  Amerim.. 
sented  their  Case  to  the  Tribunal  in  December,  on  that  ra«.%taTpd'th" 

•  '  cluimn    in     the   laii- 

tneOry.  nuwe    of  the    lomt 

After  stating  in  that  document  in  detail  the  pnncipal 
reasons  which  induced  them  to  think  that  Great  Britain  is  justly  liable 
to  them  for  the  injuries  growing  out  of  the  acts  of  the  cruisers,  they 
presented  the  statement  of  those  injuries  in  the  precise  language  and 
form  in  which  their  Commissioners  had  stated  them  to  the  British  high 
Commissioners,  introducing  nothing  new,  and  varying  in  no  respect 
from  what  had  already  been  introduced  and  agreed  upon. 

They  offered  evidence  which  might  enable  the  Arbitrators  to  determine 
the  amount  of  the  injuries  which  they  had  suffered  by  reason  of  the  loss 
and  capture  of  the  vessels  and  cargoes  belonging  to  their  citizens,  or  by 
reason  of  the  increase  in  the  rates  of  insurance,  or  by  reason  of  the  ex- 
pense to  which  they  had  been  put  in  the  pursuit  and  capture  of  the 
vessels. 

As  to  the  transfer  of  their  commercial  marine  to  the  British  flag,  they 
offered  no  evidence ;  but  they  said  that  they  "  asked  the  Tribunal  to  es- 
timate the  amount  which  ought  to  be  paid  to  them  ^  for  that  transfer. 

Neither  did  they  offer  evidence  of  the  damages  to  them  from  the  pro- 
longation of  the  war.  They  said  "  it  is  impossible  for  the  United  States  to 
determine;  it  is,  i>erhaps,  impossible  for  any  one  to  estimate  with  accuracy 
the  vast  injury  which  these  cruisers  caused  in  prolonging  the  war.'-    Thej* 
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conteDted  themselves,  therefore,  with  stating  reasons  why  (should  the 
Tribunal  hold  that  Great  Britain  is  liable  to  make  compensation  to  them 
for  this  class  of  injuries)  the  month  of  July,  1863,  should  be  taken  to  be 
the  time  from  which  the  war  was  prolonged  by  the  acts  of  the  cruisers ; 
and  they  added  that  the  Tribunal  would  be  thus  "  able  to  determine 
whether  Great  Britain  ought  not,  in  equity,  to  reimburse  to  the  United 
States  the  expenses  thereby  entailed  upon  them." 
(w)  Fifty  days  after  Her  Majesty's  Government  was  made  acquainted 
. ,    .    ^  with  the  interpretation  of  the  Treaty  set  forth  in  the  Ameri- 

l,ong  delay  in  oh-  ^>,  •,     .         t  ,.  i  *'  •»    .  ^       .     m      ■,        •, 

gmm  B*ri?«im'  ^^  ^^^  Case,  it  took  exception,  and  averred  that  it  had  not  ex- 
ntiun.        |>ected  to  find  claims  preferred  against  it  for  increased 
rates  of  insurance,  for  the  transfer  of  the  commercial  marine,  and  for  the 
prolongation  of  the  war. 

The  United  States  had  no  intelligence  before  the  3d  of  February 
of  this  construction  of  the  Treaty  by  Her  Majesty's  Government.  They 
think  it  fair  to  argue  that  a  long  silence  on  so  vital  a  question  as  the 
extent  of  this  submission  implies  some  doubt  in  the  mind  of  the  parties 
remaining  silent  as  to  the  justice  of  their  conclusions.  In  a  similar 
case  between  private  parties,  it  might  well  be  assumed  that  so  long  a 
delay  in  communicating  the  views  of  a  party  situated  as  Her  Majesty's 
Government  was,  after  full  knowledge  of  the  views  of  the  other  party, 
would  be  deemed  to  be  a  waiver  of  the  right  to  object. 

(r)  It  has  been  said  that  the  Treaty  of  Washington  involved  several 

i*.,ppo«.d  concr«.  co'^ccssions  on  the  part  of  Great  Britain,  which  were  the 

.^"T^he'^S«i  supposed  price  paid  for  the  abandonment  of  the  national 

Sute*  in  lh«  treaty.  -   *.*  j*  \         rr     '^     J    Oij.     j. 

claims  of  the  United  States. 

1.  It  has  been  assumed  that  the  declaration  of  certain  principles  to 
The  n,i«-.  govern  the  Tribunal  was  a  concession  to  the  United  States. 

e  n, «-.  j^^^^  unfortunately  for  this  theory,  it  is  stated  in  the  British 

Case  that  these  principles  are  *'in  substantial  accord  with  the  principles" 
of  the  general  system  of  international  law ;  and  further,  Lord  Eipon, 
the  chief  of  the  British  High  Commissioners,  has  said  that "  Great  Britain 
accomplished  a  signal  benefit  in  binding  the  American  Government  by 
rules  ^  from  which  **  no  country  on  the  face  of  the  earth  is  likely  to  de- 
rive so  much  benefit  as  England." 

2.  It  is  said  that  the  expression  of  regret  for  the  escape  of  the  cruisers 
E.pnawion  of  re-  ^^^  »  conccssiou  J  but  It  cauuct  be  supposed  that  in  the 

•'*''*  friendly  expression  of  regret  for  the  escape  of  the  cruisers 

Her  Majesty's  Government  bargained  for  the  withdrawal  of  claims  which 
they  regarded  as  dangerous  to  them. 

3.  Acquiescence  in  the  refusal  to  consider  the  Fenian  claims  in  the 

Joint  High  Commission  has  been  putforward  as  another  con- 
F«n.anfc  ccssiou.    But  thc  evidence  shows  that  this  class  of  claims 

was  not  embraced  in  the  correspondence  on  which  the  Joint  High  Com- 
mission was  founded,  and  therefore  could  not  be  considered,  ^though 
in  presenting  it  Her  Majesty's  Government  recognized  the  propriety  of 
presenting  claims  for  national  as  distinguished  from  claims  for  private 
injuries. 

In  fact,  Fenian  claims  for  national  injuries  were  presented  by  the  Brit- 
ish Commissioners.  They  are  thus  defined  in  the  instructions  to  the 
British  Joint  High  Commissioners : 

lu  connection  with  the  claims  of  British  subjects,  there  is  a  claim  on  the  part  of  the 
dominion  of  Canada  for  losses  in  life  and  property,  and  expenditares  occasioned  hj  the 
filibustering  raids  on  the  Canadian  frontier,  carried  on  from  the  territory  of  the  United 
States  in  the  years  1868  and  1870.^ 

^  Brit.  App.,  vol.  IV. 
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The  presentation  of  these  claims  to  the  Joint  High  Commissioners  of 
the  United  States  is  recorded  in  the  following  words  in  the  protocol : 

At  the  conference  on  the  4th  of  March,  *  *  the  British  Commissioners  proposed 
that  the  Joint  Hish  Commission  should  consider  the  claims  for  injuries  which  the  peo- 
ple of  Canada  had  suffered  from  what  were  known  as  the  Fenian  raids. 

At  the  conference  on  the  26th  of  April,  the  British  Commissioners  again  hrought 
before  the  Joint  High  Commission  the  claims  of  the  people  of  Canada  for  ipjnries  suf- 
fered from  the  Fenian  raids.  They  said  they  were  instrwuted  to  present  these  claims,  and 
to  state  that  they  were  regarded  by  Her  Majesty  Government  as  coming  within  the 
class  of  subjects  indicated  bv  Sir  Edward  Thornton  in  his  letter  of  January  26th  as  sub- 
jects for  the  consideration  of  the  Joint  High  Commission.^ 

The  American  Commissioners  replied  that  they  were  instructed  to  say  that  the  Gov- 
ernment of  the  United  States  did  not  regard  these  claims  as  coming  within  the  class  of 
subjects  indicated  in  that  letter  as  su^ects  for  the  consideration  of  the  Joint  High 
Commission,  and  that  they  were  without  any  authority  from  their  Government  to  con- 
sider them.    They  therefore  declined  to  do  so. 

At  the  conference  on  the  3d  May,  the  British  Commissioners  stated  that  they  were 
instructed  by  their  Government  to  express  their  regret  that  the  American  Commission- 
ers were  without  authority  to  deal  with  the  question  of  the  Fenian  raids,  and  they 
inquired  whether  that  was  still  the  cose. 

The  American  Commissioners  replied  that  they  could  see  no  reason  to  vary  the  reply 
formerly  ^ven  to  this  proposal. 

The  British  High  Commissioners  said  that,  under  these  circumstances,  they  would 
not  urge  further  that  the  settlement  of  these  claims  should  be  included  in  the  present 
treaty.  Aud  that  they  had  the  less  difficulty  in  doing  this  as  a  portion  of  the  claims 
were  of  a  constrttctire  and  inferential  character, 

No  argument,  therefore,  can  be  drawn  from  any  supposed  concessions 
by  Great  Britain,  to  justify  thi.t  power  in  denying  the  jurisdiction  of 
this  Tribunal  over  the  national  claims  which  were  presented,  and  i>er- 
sisted  in,  by  the  United  States.  Nor  can  it  be  assumed  that  Her  Maj- 
esty's Government  objected  on  principle  to  a  class  of  claims  which,  in  a 
parallel  case.  Commissioners  were  presenting  and  urging  upon  the 
United  States. 

{w)  Whatever  doubt,  if  any,  may  ever  have  existed,  or  have  been 
set  up  on  the  part  of  Great  Britain,  as  to  the  true  tenor  of         conclusion. 
the  written  Treaty^  no  such  doubt  can  reasonably  exist  at  the 
present  time. 

While  Mr.  Gladstone,  in  the  House  of  Commons,  was  asserting  in  such 
positive  terms  that  the  so-called  indirect  claims  are  excluded  by  the 
unequivocal  and  positive  language  of  the  Treaty,  and  denying  that  the 
Treaty  could  possibly  receive  any  other  construction,  Lord  Derby,  in  the 
other  house,  admitted  that  the  Treaty  was  susceptible  of  the  construc- 
tion placed  upon  it  by  the  United  States  ;  and  in  a  later  debate  both 
Lord  Derby  and  Lord  Cairns  in  unequivocal  language  supported  the 
same  views. 

All  delusion  on  that  point  is  now  dispelled.  Ko  statesman  in  Great 
Britain  would  probably  now  make  the  assertion  made  by  Mr.  Gladstone, 
in  February,  in  the  House  of  Commons. 

The  Treaty  speaks  for  itself.  It  is  universally  conceded  that  its  natu- 
ral construction  is  that  put  upon  it  in  the  American  Case.  Discussion 
of  the  subject  has  advanced  so  far  at  least  towards  dispelling  misappre- 
hension. 

(x)  Neither  the  hypothesis  of  Mr.  Bernard,  nor  that  of  Sir  StaflFord 
Northcote,  is  produced  in  the  celebrated  debate  in  the  House  of  Lords, 
which  has  already  been  alluded  to,  and  which  has  been  adduced  by  the 

»Sir  Edward  Thornton,  in  his  note  of  the  25th  of  January,  proposed  a  settlement  of 
the  questions  "  with  reference  to  the  fisheries  on  the  coast  of  Her  Mj^esty's  possessions 
in  North  America,  and  as  to  any  other  questions  between  them  which  affect  the  rela- 
tions of  the  Uuited  States  towards  those  possessions/' 
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British  Goverument  as  notice  to  the  United  States,  because  of  the 
alleged  presence  of  Mr.  Schenck,  the  American  Minister. 

In  the  first  place,  the  expressions  of  Lord  Granville  on  that  occa- 
Tor.i  r.ranv.uev  slon  did  but  vorj  obscurcly  refer  to  the  question  of  the 
•iN-eth.  so-called  indirect  claims.    He  said  : 

The  noble  Earl  said  that  the  United  States  has  made  no  concessions ;  bnt  in  the  very 
heginning  of  the  protocols,  Mr.  Fish,  renewing  the  proposition  he  had  made  before  to 
uinch  larger  national  claims,  said : 

^*  The  history  of  the  Alabama  and  other  cmisers  which  had  been  fitted  out,  or  armed, 
or  ecjuipped,  or  which  had  received  augmentation  of  force  in  Great  Britain  or  in  her 
colonies,  and  of  the  operations  of  those  vessels,  showed  extensive  direct  losses  in  the 
capture  and  destruction  of  a  large  number  of  vessels  with  their  cargoes,  and  in  the 
heavy  national  espenditnresi  n  the  pursuit  of  the  cruisers;  and  indirect  injury  in  the 
transfer  of  a  large  part  of  the  American  commercial  marine  to  the  British  flag,  in  the 
enhanced  payments  of  insurance,  in  the  prolongation  of  the  war,  and  in  the  addition  of 
a  large  sum  to  the  cost  of  the  war  and  the  suppression  of  the  RebeUion ;  and  also 
showed  that  Great  Britain,  by  reason  of  failure  in  the  proper  observance  of  her 
duties  as  a  neutral,  had  become  justly  liable  for  the  acts  of  those  cruisers  and  of  their 
tenders ;  that  the  claims  for  the  loss  and  destruction  of  private  property  which  had 
thus  far  been  presented  amounted  to  about  $14,000,000  without  interest ;  which 
amount  was  liable  to  be  greatly  increased  by  claims  which  had  not  been  presented."  ^ 

These  were  pretensions  which  might  have  been  carried  out  under  the  former  Arbi- 
tration ;  but  they  entirely  disappear  under  the  limited  reference  which  includes  merely 
complaints  arising  out  of  the  escape  of  the  Alabama.  -^ 

Now  there  are  some  things  quite  remarkable  in  this  part  of  Lord  Gran- 
ville's speech — the  only  part  which  refers  to  the  subject. 

In  citing  the  statement  made  by  the  American  Commissioners,  (not  Mr. 
Fish,)  which  appears  imthe  protocol  of  May  4, 1871,  he  stops  at  the 
word  "presented,"  noted  with  a  period,  as  if  it  were  the  conclusion  of 
the  statement  of  the  American  Commissioners;  while  in  the  text  there 
is  a  semicolon  after  the  word  "presented:"  and  the  sentence  concludes 
with  the  following  words : 

That  the  cost  to  which  the  Government  had  been  put  in  the  pursuit  of  the  cruisers 
could  easily  be  ascertained  by  certificates  of  Government  accounting  officers;  that  in 
the  hope  of  an  amicable  settlement,  no  estimate  was  made  of  the  indirect  losses,  with- 
out prejudice,  however,  to  the  right  to  indemnification  on  their  account  in  the  event  of 
no  such  settlement  being  made. 

Now  the  concluding  .words  of  the  sentence,  thus  omitted  by  Lord 
Granville,  contradict  the  intention  which  is  ascribed  to  the  American 
Commissioners,  and  thus  annihilate  the  foundation  for  the  subsequent 
remarks  that  these  "  pretensions  entirely  disappear  under  the  limited 
reference  which  includes  mere  complaints  arising  out  of  the  escaj^e  of 
the  Alabama." 

Lord  Granville  does  not  say,  with  Mr.  Bernard,  that  the  supposed 
limitation  of  the  reference  consists  of  inaccurate  language,  purposely 
used  in  the  spirit  of  diplomacy ;  nor  does  he  say,  with  Sir  Stafford  North- 
cote,  that  the  limitation  is  to  be  found  in  some  unrecorded  understand- 
ing of  Commissioners  j  but  he  assumes  to  find  the  limitation  in  the  ex- 
press words  of  the  Treaty. 

This  is  done  by  assuming  that  the  Treaty  itself  "  includes  merely  com- 
plaints arising  out  of  the  escape  of  the  Alabama^  This  assumption  is 
entirely  unfounded ;  for  the  Treaty  submits  "  all  the  said  claims,  grow- 
ing out  of  acts  committed  by  the  aforesaid  vessels,  and  generically  known 
as  the  ^Alabama  claims;'"  which  is  a  very  different  thing  from  the 
recital  in  Lord  Granville's  speech. 

Indeed,  taking  that  speech  as  a  whole,  it  is  by  no  means  clear  that 
Lord  Granville  intended  to  set  up  any  other  limitation  in  the  Treaty  than 
such  as  would  exclude  claims  on  account  of  premature  recognition  of  the 

» ParL  Paper,  No.  3,  (1871,)  p.  8.  '^  Hansard,  vol.  ccvi,  p.  1851. 
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belligerence  of  the  Confederates  by  Great  Britian.    This  hypothesis 
would  explain  his  reference  to  claims  connected  with  the  crnisers. 

We  have  sufficiently  demonstrated,  we  think,  that  neither  this  phrase, 
nor  any  other  contained  in  the  Treaty,  justifies  the  construction  put  upon 
it  by  Lord  Granville. 

In  comparing  what  was  said  in  this  debate  in  the  House  of  Lords  by 
Lord  Granville  and  Lord  Cairns,  with  what  is  said  by  Sir    Kxpuoationofthe 
Stafford  Northcote  in  his  speech,  and  Mr.  Bernard,  in  his  "•"""-•"t-nJ'w^ 
lecture,  we  think  we  see  the  explanation  of  all  misconceptioos  respecting 
the  scope  of  the  treaty  prevailing  in  Great  Britain. 

The  Johnson-Clarendon  Treaty  did  not  exclude  from  consideration,  at 
least  by  words  of  express  exclusion,  claims  of  the  United  States  on  ac- 
count of  the  premature  recognition  by  Great  Britain  of  the  insurgents. 
Undue  generality  of  language  was  imputed  to  that  Treaty  by  members 
of  either  house  of  Parliament.  When  the  Treaty  of  Washington  came 
under  discussion  in  Parliament,  Lord  Granville  said,  and  said  truly, 
that  in  this  respect  the  Treaty  of  Washington  had  advantages  over  the 
Johnson-Clarendon  Treaty.  The  former  did  not,  like  the  latter,  compre- 
hend the  belligerency  question  as  a  ground  of  claim.  Lord  Granville 
proved  this  by  reference  to  the  protocols  and  al30  to  the  Treaty,  which 
in  terms  confines  the  American  reclamation  to  losses  growing  out  of  the 
acts  of  cruisers  of  the  Confederates  designated  by  the  typical  name  of 
the  Alabama. 

Mr.  Bernard  spoke  in  the  same  sense  when  he  said  in  the  remarks 
already  quoted  that  the  claims  submitted  were  specific^  (which  is  true,) 
as  they  are  only  the  class  of  claims  which  grew  out  of  the  acts  of  the 
crnisers. 

When  Sir  Stafford  Northcote  speaks  of  an  "understanding''  or  a 
*^  promise'^  in  limitation  of  the  American  claims,  he  confounds  the  two  to- 
tally distinct  questions  of  claim  on  account  of  the  Queen-s  Proclama- 
tion and  the  national  injuries  occasioned  by  it,  and  the  claims  on  ac- 
count of  the  insurgent  cruisers  and  the  national  injuries  occasioned  by 
their  act«.  It  was  understood,  and  it  is  understood,  that  the  former 
class  of  injuries  are  not  comprised  in  the  Treaty,  but  are  in  effect  exclu- 
ded by  the  express  language  of  the  Treaty,  which  confines  reclamation 
to  acts  of  the  Confederate  cruisers.  It  was  understood,  and  it  is  under- 
stood, that  the  claims  of  the  United  States  under  the  Treaty  are  co-ex- 
tensive with  losses  growing  out  of  the  acts  of  the  Confederate  cruisers 
without  limitation^  because  such  is  the  express  stipulation  of  the  Treaty. 
Sir  Stafford  Northcote's  memory  is  at  fault  in  suggesting  that  any  un- 
derstanding existed,  or  that  any  promise  was  ever  made  to  pi  event  the 
United  States  from  presenting  claims  for  national  injuries  in  this  behalf. 
These,  and  the  claims  of  private  persons,  are  two  classes  of  claims  which 
ha4l  been  previously  presented  by  the  American  Government,  and  had 
been  insisted  on  by  it,  in  all  the  correspondeul;e  and  acts  associated 
with  the  Treaty  of  Washington. 

(y)  We  thinkthe  Arbitrators  must  concludethat  Her  Majesty's  Govern- 
ment is  in  error  in  assuming  that  this  august  Tribunal  i«  ex- 
cluded from  theconsiderritiiin  of  any  r.la^s  of  claims  brought  R««rae. 
before  it  by  the  Case  of  the  United  States.  The  pie\ious  negotiations 
of  the  parties,  the  history  of  the  cliams,  the  explicit  declarations  of  the 
American  negotiators  in  the  conff rencCH  of  the  Joint  High  Commission, 
the  proceedings  in  both  Houses  of  Parliament,  the  long  delay  of  the 
British  government  in  acting  upon  the  American  Case  alter  they  knew 
its  contents,  the  natural  and  only  reasonable  construction  of  the  lan- 
guage of  the  Treaty  itselt — all  strengthen  this  belief. 
14  o 
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{z)  Wheu  two  Nations  have  agreed  by  Treaty  to  sabmit  to  arbitration 
Arbitmtion  u,kr.  ^  questioii  of  national  wrong  between  them,  such  agreement 
ihepi.ce  of  war.  tafccs  tho  place  of  war.  If  therefore  it  could  by  ingenious 
reasoning  be  made  to  appear  (which  we  deny)  that  the  British  con- 
struction of  this  Treaty  might  possibly  be  maintained  as  plausible,  yet 
we  conceive  that  this  Tribunal  will,  in  the  general  interest  of  peace,  feel 

The  Trib„mLi  the  ^^^^  ^^^  ^^^J  authorfzed,  but  required,  to  so  construe  the 
j«<j£^"«^ 'i  "^o*v.  n  Treaty  as  to  take  to  itself  the  decision  of  every  question  per- 
""'"''"  tinent  to  the  issues,  which,  left  unsettled,  could  lead  to  war. 

„  ,    ,.  .  (a  a)  Pradier  Pod^r^,  in  one  of  his  notes  to  Yattel,  makes 

the  following  observations : 

L'  arbitrage,  tr^s-usit^  dans  le  moyen-ltge,  6t6  presque  entierement  D^glig^  dans  les 
temps  moderues ;  les  exemples  d'arbitrages  oflferts  et  accept<^  sont  devenus  de  plus  eu 
plus  rares,  par  Inexperience  des  inconvenidnts  qui  semblent  6tre  presque  insuperable^ 
de  ce  moyeu,  ordinairemeut  insuffisant  par  le  d<5faut  d'un  ponrvoir  sanctionateur. 

Los  que  les  grandes  puissances  constituent  un  tribunal  arbitral,  ce  n'est  ordinaire- 
meut que  pour  aes  objets  d'intdrdt  secondaire.^ 

Yet  all  men  are  of  accord  to  look  to  international  Arbitration  as  one 
of  the  means  of  diminishing  wars,  and  much  had  been  expected  as  an 
example  from  the  present  Arbitration. 

The  principle  of  international  arbitration  is  well  defined  by  Calvo, 
as  follows : 

L'arbitrage  international  ddiive  de  la  nienie  cause  et  repose  sur  les  nifnues  principeA 
(.^,^p  que  Parbitra^e  priv6  en  matiere  civile  on  commerciale.    II  en  diin^re  en 

ce  que  celui-ci  est  susceptible  d'liomologation  par  un  tribunal  ordi- 
naire, qu'il  est  absoluraent  obligatoire  et  que  I'exdeution  en  pent  6tre  toujours  suivio 
par  les  voies  de  droit  conimun.  Entres  les  dtats,  le  principe  de  souverainet^  et  d'ind<^- 
pendance  r^ciproque  n'admet  en  cette  mati^re  qu^une  obligation  morale  de  s'incliner 
devant  les  r^sultats  de  Tarbitrage  sollicitd ;  aussi,  avant  de  recourir  ii  ce  mode  de 
solution  et  pour  raieux  assurer  le  but  ddtiuitif  que  Ton  poursuit,  est-il  d'usage  que  les 
parties  en  pr<$sence  signent  ce  qu'en  langage  de  droit  on  appelle  un  compromh,  c^est-a- 
dire,  une  convention  sp<5ciale  qui  prc^cise  nettement  la  question  k  d^battre,  expose 
I'ensemble  des  points  de  fait  on  de  droit  qui  s'y  rattachent,  trace  les  limites  dn  WVle 
d^volu  a  Farbitre  et,  sauf  les  cas  d'erreur  niatdrielle  ou  d'injustice  flagrante,  implique 
rengagement  do  se  soumettre  de  boime  foi  i\  la  decision  qui  pourra  intorvenir.^ 

Neither  party  loses  anything  by  such  good  faith.  The  nature  of  the 
contract  of  international  arbitration  afibrds  perfect  remedy  to  either 
partj^,  in  the  contingencies  in  which  either  is  wronged,  namely : 

1**.  Si  la  sentence  a^t^  pronouc<^e  sans  que  les  arbitres'y  aient  ^t^  suffisamment  auto- 
ris^s,  ou  lorsqu'elle  a  status  eu  dehors  ou  an-del^  des  termes  du  oompromis ; 

2^.  Lorsaue  ceux  qui  out  rendu  la  sentence  se  trouvaient  dans  une  situation  d^nca- 
pacite  Mgale  ou  morale,  absolue  ou  relative,  par  exemple,  s^ils  c^taient  \\6s  par  des  en- 
gagements ant<5rieurs  ou  avaient  dans  les  conclusions  formul^es  un  int^rdt  direct 
ignor^  des  parties  qui  les  avaient  choises ; 

3^.  Lorsque  les  arbitres  ou  Tune  des  parties  adverses  u'ont  pas  agi  de  bonne  foi ; 

4^.  Lorsque  Tun  ou  Pautre  de  €tats  int<^ress^s  dans  la  question  n'a  pas  <5t<5  enteudu 
ou  mis  k  mSme  de  justiiier  de  ses  droits ; 

5°,  Lorsque  la  sentence  porte  sur  des  questions  non  pertinentes ; 

6<^.  Lorsque  sa  teneur  est  absolument  contraire  anx  ri^gles  de  la  justice  et  ue  pent, 
des  lorsy  faire  I'objet  d'une  transaction.  ^ 

Conspicuous  among  causes  of  exception,  is  the  case  of  ^^  a  sentence 
which  bears  on  questions  not  pertinent."  But  neither  party  can  antici- 
pate that  the  arbiters  will  undertake  to  decide  any  question  beyond 
their  competency.* 

*  Vattel,  Droit  des  gens,  ^d.  P.  Fod6r<5,  torn,  ii,  chap,  xviii,  sec.  329,  note. 

-  Calvo,  Droit  international,  6d.  fr.,  1870,  torn,  i,  p.  791. 

^  Calvo,  ibid.,  p.  766.  Compare  HelFter,  Droit  international,  liv.  ii,  s.  109» ;  niuntscbli, 
Code  de  Droit  international,  liv.  i,  s.  667. 

^Pradier  Fod^r<5,  La  Question  de  I'Alabama  et  le  Droit  des  gens;  Pierantoni,  Gli 
arbitrati  iuternazionali  e  il  trattato  Washington. 
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(bb)  Great  Britain  entered  into  an  engagement  to  submit  all  tbe 
I)oints  in  qaestion  to  the  Tribaual.  We  only  ask  the  Tribunal  to  exer- 
cise the  measure  of  jurisdiction  which  has  been  conferred  upon  them. 

We  assume  that  the  Arbitrators  have  the  power  in  the  first  instance 
to  judge  of  their  own  competency,  both  in  point  of  the  scope  of  the 
Treaty  and  of  the  possible  action  of  either  Government. 

The  effect  of  the  Treaty  is  to  create  a  tribons^  with  complete  jurisdic- 
tion of  the  svbjecUmaUer.  It  differs  from  a  tribunal  established  by 
municipal  law  in  two  respects:  first,  that  as  Arbiters  they  do  not  possess 
the  power  of  causing  the  execution  of  their  sentence;^  and,  secondly, 
that  constituting  an  international  tribunal,  no  such  authority  exists  to 
enforce  their  sentence  as  in  the  case  of  arbitration  under  municipal  law. 

In  fact,  the  sanction  of  the  sicts  of  the  Tribunal  is  the  faith  of  the 
Treaty. 

(c  c)  That  the  Tribunal  possesses  power  to  pass  on  the  question  of  its 
competency  is  a  conclusion  of  general  law ;  otherwise  it  would  be  a 
council  of  mediation,  not  a  tribunal  of  arbitration.  It  is  a  conclusion 
also  from  the  tenor  of  the  particular  Treaty,  which  commits  to  the  Tri- 
bunal, not  only  "  all  differences''  and  "all  claims,''  but  "  all  questions" 
submitted  by  either  Government. 

This  conclusion  is  in  perfect  consonance  with  pure  reason.  We  shall 
not  assume  that  either  Government  maintains  that,  where  one  of  the 
parties  to  a  contract  suggests  doubt  as  to  the  meaning  of  some  clause, 
such  expression  of  doubt  dissolves  tbe  contract.  That  is  contrary  to 
law  and  to  reason.  If  it  were  admitted  between  individuals,  no  man 
could  ever  be  compelled  to  execute  a  contract.  If  it  were  admitted 
between  nations,  it  would  be  idle  to  enter  into  treaties ;  for  then,  if, 
after  treaty  concluded,  one  power  regrets  its  engagement,  it  needs  only 
to  proclaim  a  difference  of  intention,  and  thus  to  frustrate  the  rights  of 
the  other  Power. 

(d  d)  Indeed,  if  we  may  regard  the  pertinent  explanations  of  Mr.  Ber- 
nard, there  is  general  reason  for  submitting  the  construe-    m^.  Moam.,,,. 
tion  of  treaties  to  the  judgment  of  arbiters,  and  special  "''•"'•*• 
reason  in  regard  to  the  present  Treaty.    He  says  of  treaties  generally: 

I  may  l>o  permitted  to  observe,  in  passiDg,  before  taking  leave  of  this  part  of  thesnb- 
ject,  that  a  treaty  is  an  instrument  which  you  cannot  send  to  be  settled  in  a  convey- 
ancei^s  chambers,  nor  commit  to  a  knot  of  wrangling  attorneys ;  no,  not  even  to  the 
family  solicitor.  It  is  an  instrument  in  the  framing  of  which  the  sensitive  and  punc- 
tilious self-respect  of  governments  and  nations  has  to  be  consulted,  and  discussion 
must  never  be  sufifered  to  degenerate  into  altercation ;  in  which  it  is  often  necessary-, 
for  the  sake  of  agreement,  to  accept  a  less  finished  or  more  accurate  one ;  and  which 
must  be  construct  liberally  and  reasonably,  according  to  what  appears  to  be  the  true 
intention  of  contracting  parties.  In  all  this,  there  is  no  excuse  for  equivocal  expres- 
sion, and  no  defense  of  such  ambiguities  can  be  founded  on  it ;  but  of  apparent  faults 
of  expression  it  has  often  been,  and  often  will  be,  the  unavoidable  cause.^ 

These  expressions  seem  to  be  introduced  as  an  apology  for  some 
intentional  obscurity  of  language  in  the  present  Treaty.  We  do  not 
so  regard  the  matter.  The  history  of  the  negotiations  in  this  case 
abundantly  shows  that  every  word  of  the  Treaty  was  well  weighed  by 
the  British  Ministers  before  it  was  signed  by  their  Commissioners. 

However  this  may  be,  if,  as  Mr.  Bernard  says,  in  order  to  conform  to 
the  delicacies  of  diplomatic  intercourse  and  of  international  negotia- 
tion, it  was  necessary  to  employ  in  the  Treaty  unfinished  language,  inac- 
curate language,  "  faults  of  expression,"  to  say  nothing  of  equivocal  lan- 
guage, then  there  is  all  tbe  more  reason  why  the  United  States  should 


'  Mellii,  Institutiones  juris  civilis  Lusitani,  lib.  i,  tit.  4,  sec.  21. 

-  Lecture  on  the  Treaty  of  Washington,  May  28, 1872,  London  Times,  May  29, 1872. 
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ask  the  Tribanal  to  dispel  the  doabts  which  were  created  by  the  British 
Commission,  for  the  benefit  of  the  British  Governments 

K,  contrary  to  our  belief,  the  language  of  the  Treaty  be  vague  or  equi- 
vocal, or  if  it  rests  on  understandings  unwritten,  the  question  should  be 
judg^  by  the  Tribunal,  in  whose  judgment  both  parties  ought  to  have 
implicit  confidence.  Should  the  judgment  involve  any  act  ultra  vires^ 
then  will  be  the  time  for  the  injured  party  to  refuse  to  aecept  such 
judgment,  if  the  injury  is  great  enough  to  justify  so  extreme  a  remedy. 

(e  e)  The  United  States  therefore  adhere  to  the  Treaty  as  of  their  own 
right ;  they  adhere  to  it  as  the  greatest,  perhaps,  of  all  modem  efforts,  to 
establish  the  principle  of  international  arbitration ;  and  they  adhere  to 
it  in  the  sentiment  of  profound  consideration  for  this  august  Tribunal, 
and  for  the  sovereign  States  which  have  been  pleased  to  accept  their 
delicate  duties  in  this  behalf  at  the  common  solicitation  of  Great  Britain 
and  the  United  States. 

And  here  we  dismiss  all  considerations  of  this  order,  and,  maintain- 
ing the  competency  of  the  Tribunal,  we  proceed  to  the  question  of  the 
amount  of  damages  claimed  by  the  United  States. 


III.  — MEASURE    OF    DAMAGES. 

The  responsibility  of  the  British  Government  having,  as  we  think, 
Ruiw  forme.«ur  ^^^  cstabHshed  as  law  and  as  fact,  we  shall  assume  alsoj 
.n«d.m.rBi.  in  what  follows,  that  that  responsibility  has  been  proved  to 

be  co-extensive  with  the  wrong;  that  is,  it  is  a  responsibility  for  the 
acts  of  the  Confederate  cruisers  in  question  to  the  extent  of  the  provis- 
ions of  the  Treaty. 

1.  The  next  inquiry  is  of  the  application  of  this  responsibility  to  the 
facts,  and  the  induction  of  the  amount  of  damages  for  each  specific 
head  of  injury. 

We  submit  the  following  rules  of  judgment  in  this  respect: 

{a)  When  the  demand  of  damage  is  founded  on  a  tort,  as  distin> 
scvohty  to  be  gulshcd  tVom  a  contract,  severity  is  to  be  shown  toward  the 
d^nncUimtZS  wrong-doer,  and  the  losses  which  the  injured  party  has 
cdoniort..  suffered  are  to  bo  appreciated  with  liberality  for  the  pur- 

pose of  indemnification. 

Infractions  of  contract  are  to  be  anticipated,  in  view  of  the  too  pre- 
valent carelessness  of  men  in  this  respect,  the  possibility  of  which  will, 
therefore,  have  been  foreseen  and  taken  into  consideration  by  the  other 
party. 

But  when  there  is  violent  wrong,  it  is  a  fact  beyond  prevision, 
which  of  course  occasions  more  perturbation  and  derangement  of  the 
affairs  of  the  injured  party,  and  which  has  a  character  of  perversity 
more  grave  than  that  involved  in  the  njere  non-execution  of  a  contract. 
Of  course,  reparation  should  be  exacted  with  more  rigor. 

(b)  When  the  damageclaimed  is  founded  on  a  tort,  the  culpable  animus 
of  the  wrongdoer  constitutes  an  element  of  the  question  of 
w^XT'^iiJ'  e!^  damage.  In  such  cases  the  injured  party  is  entitled  to  dam- 
.u«iitord<unii«e.  ^^^^  beyond  the  amount  of  actual  loss,  in  the  nature  of  ex- 
emplary or  punitive  damages. 

The  doctrine  in  this  respect,  as  understood  in  Great  Britain  and  the 
United  States,  is  stated  by  an  American  author  as  tollows: 

"III  these  actions  all  circumstances  of  aggravation  go  to  the  jury. 

"The  necessary  result  of  this  rule  is  that  all  the  attendant  circumstances  of  aggrava- 
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tiou  which  go  to  cbarocterizo  the  wrong  complained  of  may  be  given  in  evidence  ; 
and  so  it  has  been  held,  both  in  England  and  in  this  country.  Indeed,  it  may  be  said 
that  in  cases  of  tort,  where  no  fixed  and  uniform  rule  of  damages  can  be  declared,  the 
functions  of  the  court  at  the  trial  of  the  cause  are  mainly  to  the  reception  and  exdu- 
eion  of  evidence  when  offered  either  bv  way  of  ag^^vation  or  mitigation,  and  to  a 
<lefinition  of  the  line  between  direct  and  consequential  damage.^'  ^ 

On  this  point  there  is  nnanimity  of  opinion  among  jurists,  both  of 
the  common  law,  as  in  Great  Britain  and  the  Unit^  States,  and  of 
the  civil  law,  as  in  the  countries  of  the  Eoman  law  in  Europe  and 
America.' 

The  illustration  of  this  rule,  as  among  private  persons,  also  applies  to 
governments. 

"In  fact,^  says  Mayne,  "if  any  other  rule  existed,  a  man  of  large 
fortune  might,  by  a  certain  outlay,  purchase  the  right  of  being  a  public 
tormentor.  He  might  copy  the  example  of  the  young  Roman  noble 
mentioned  by  Gibbon,  who  used  to  run  along  the  Forum,  striking  every 
one  he  met  upon  the  cheek,  while  a  slave  followed  with  a  purse,  making 
a  legal  tender  of  the  statutory  shilling."^ 

(e)  Distinctions  arise  in  regard  to  the  relation  of  the  loss  or  damage 
and  the  act  of  injury,  by  reason  of  which  reparation  is  de- 
manded, which  require  attention,  especially  in  view  of  the  twTin  t'heTD"ju**r7 
question  of  whether  direct  or  indirect  damages,  which  fig-  "*"** '"  """^ 
ures  in  the  present  case. 

This  distinction  is  raised  in  various  forms  of  expression,  the  party  of 
whom  damages  are  demanded  seeking  to  diminish  the  amount  by  alleg- 
ing that  they  are  consequential  or  remote,  or  indirect  or  not  immediate. 

All  damages  are  claimed  as  a  consequence  of  the  act  of  wrong,  and 
in  that  sense  consequential,  and  therefore  discussion  necessarily  ensues 
as  to  the  more  or  of  leas  remoteness,  or  indirectness,  or  immediateness  of 
the  consequence. 

(d)  But  each  of  these  conditions  is,  of  itself,  uncertain,  vague,  and 
sometimes  incapable  of  precision,  which  has  led  to  the 
•endeavor  to  state  the  doctrine  with  more  exactness,  as  u™i*r«lliru  oVtTe 
calling  for  the  inquiry  whether  the  damage  complained  of  '^'""•^**^''"'* 
is  the  natural  and  reasonable  result  of  the  wrong-doer's  act ;  and  it  is 
settled  that  it  may  be  deemed  of  that  character  if  it  can  be  shown  to  be 
such  a  consequence  as,  in  the  ordinary  course  of  things,  would  follow 
from  those  acts.^ 

In  truth,  every  cause  has  a  series  of  eftects ;  or,  to  speak  more  accu- 
rately, each  effect  becomes  itself  a  cause ;  and  so  on,  from  cause  te  effect, 
in  a  longer  or  shorter  series  of  alternations  between  cause  and  effect, 
according  te  the  particular  circumstances. 

{e)  If  law-givers  and  jurists  had  been  able  te  say  that  all  damages 
for  wrong  should  stop  at  the  first  effect  of  the  cause,  the  definition  of 
the  rule  would  be  less  vague  than  it  is  in  the  common  expression ;  but 
«ven  then  it  would  be  neeessary  to  reflect  that  the  cause  does  not  neces- 
sarily operate  in  a  single  line  only,  but  frequently  in  several  lines :  it 
may  operate  in  diverse  directions,  and  produce  many  immediate  and 
•direct  effects,  as  by  radiation  from  the  common  centre  of  the  cama 
•causansj  like  a  stone  cast  into  water. 

Of  course,  the  solution  of  the  problem  becomes  more  and  more  dif- 
ficult in  proportion  to  the  multiplicity  of  these  different  lines  of  action 
in  which  the  primitive  causes  operate  to  produce  effcts,  which  are  them- 


'  Sedgwick  on  the  Measure  of  Damages,  p.  528. 

-Sourdat,  Traits  de  la  Respoosabilite,  torn,  i,  p.  97 ;  Sedgwick  on  Damages,  ch.  xviii. 

'^  3Iayue  on  Damages,  p.  14.  *  Ibid.,  p  15. 
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selves  new  causes,  and  all  of  them  the  natural,  not  to  say  necessary, 
consequences  of  the  one  definite  act  of  wrong. 

(/)  As  a  given  event  may  be,  and  often  is,  produced  by  a  plurality  of 
causes  working  together,  so  may  a  wrong  be  the  effect  of  the  action  of 
two  or  more  persons.  In  such  case,  the  injured  party  has  right  of  re- 
dress against  all  and  each  of  the  wrong-doers,  although  neither  of  them 
may  be  morally  accountable  for  all  the  injury,  and  some  one  of  them 
may  have  contributed  to  the  injury  in  a  comparatively  small  degree. 
But  it  is  no  defense  for  any  of  the  wrong-doers  to  say,  "  I  did  but 
co-operate  with  others,  and  that  in  a  comparatively  small  degree,  to 
inflict  the  injuries." 

Whether  the  effect  complained  of  be  or  not  directly  connected  with 
the  cause,  whether  it  be  proximate  or  remote,  whether  the  reputed  in- 
jury be  or  not  the  natural  and  logical  consequence  of  the  alleged  act  of 
wrong,  all  these  are  in  part  questions  of  fact,  which  cannot  be  reduced^ 
to  absolute  precision,  but  of  which  the  competent  tribunal  must  judge. 

Thus,  in  the  example  so  much  discussed  by  writers  on  the  civil  law, 
suppose  that  the  buildings,  cattle,  and  horses  of  a  cultivator  are  de- 
stroyed by  the  malicious  or  culpable  negligence  of  another,  so  as  to 
establish  the  right  of  indemnity  against  the  author  of  the  conflagration, 
how  far  shall  the  demand  of  damages  extend  ? 

Eeparation  must  at  least  comprehend  all  which  it  costs  to  rebuild  the 
farm-buildings  and  to  procure  the  same  number  and  quality  of  cattle 
and  horses,  and  the  personal  inconvenience  and  derangement  caused  by 
the  conflagration. 

But  the  destruction  of  the  buildings  and  cattle  has  interrupted  cul- 
tivation and  deprived  the  proprietor  of  his  expected  crop.  Shall  this, 
too,  be- included  in  the  indemnity! 

And  the  interruption  of  culture  and  the  losses  incidental  thereto 
embarrass  the  proprietor,  so  that,  in  the  course  of  the  expenditure  to 
which  he  is  subjected  in  the  purchase  of  materials  of  construction  and 
cattle  and  horses,  he  becomes"  indebted ;  the  failure  of  his  crop  deprives 
him  of  the  expected  means  of  payment;  his  creditors  come  upon  him 
and  seize  and  sell  whatever  he  has,  and  thus  he  becomes  ruined  and 
reduced  to  absolute  destitution. 

All  these  disasters  are  the  manifest  consequence  and  eff'ect  of  the 
acts  of  the  incendiary.  Is  the  incendiary  responsible  for  them  all  I  Or 
is  he  only  responsible  for  the  value  of  the  things  consumed  f  Are  the 
subsequent  losses,  which  are  confessedly  the  natural  consequences  of 
the  act  of  wrong,  so  remote  or  indirect  as  to  relieve  the  incendiary  of 
responsility  therefor  1 

The  law  does  not  require  that  the  damage  recoverable  shall  be  the 
necessary  effect  of  the  cause, — that  is,  an  effect  impossible  to  prevent ;  it 
does  not  require  that  the  damage  recoverable  shall  be  the  first  effect  of 
the  cause, — but  only  that  the  damage  shall  have  efficient  cause  in  the  act 
of  wrong. 

And  the  party  injured  is  not  to  be  dej)rived  of  redress,  if  he  failed  to 
employ  extrtwrdinary  means  to  arrest  the  progress  of  his  losses  and 
diminish  their  amount,  provided  he  took  the  ordinary  steps  of  prudence 
to  that  end.^ 

All  these,  we  repeat,  are  considerations  of  fact,  which  the  competent 
tribunal  judges  according  to  the  circumstances  and  which  do  not  admit 
of  absolute  legal  conclusions  of  law. 

(h)  Damages,  reparation,  indemnity,  all  these  are  terms  to  describe 


>  Soardat,  De  la  Responsabilit^,  torn,  i,  p.  96. 
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the  same  thing.    iDdemnity  includes  both  lucrum  cessans    nHm^K^.  .houu 
and  damnum  emergens.    It  includes  also  moral  as  well  as  ''^■"i"*''^™"'^* 
material  damage.^    And  it  involves  injury  to  persons  as  well  as  things. 

But,  in  all  cases,  the  question  of  the  amount  of  damage  and  its  equiv- 
alent in  pecuniary  reparation  becomes  one  of  fact  for  the  wbetwr^oomoi 
consideration  and  the  equitable  determination  of  the  com-  «••"«-»«»"  of'»^t 
I)eteut  tribunal,  as  illustrated  by  the  numerous  cases,  especially  at  com- 
mon law,  in  which  revision  of  sentence  is  called  for  on  account  of  erro- 
neous verdicts  of  damage. 

2.  We  proceed  to  apply  these  considerations  to  the  several  heads  of 
injury  to  the  United  States  growing  out  of  the  acts  of  the    apph.  «tio„  ..i 
Confederate  ci-uisers  sub  llte^  and  the  consequent  damages  p""  ••"•^^ 
due  by  Great  Britain,  discussing  these  points  in  the  order  in  which 
they  appear  in  the  American  Case. 

(a)  The  United  States  claim  indemnity  for  actual  property  of  the 
Government  in  vessels  destroyed,  and  for  immediate  j>er-    a.  u. ,-,.,., i  .„. 
soTial  injuries  to  the  officers  and  crews,  caused  by  the  Con-  J""'^' 
federate  cruisers,  the  responsibility  for  whose  acts  we  have  in  previous 
discussion  attached  to  Great  Britain. 

In  our  enumeration  of  the  particular  facts,  we  have  considered  the 
case  of  each  cruiser  in  respect  of  which  we  claim ;  we  have  proceeded 
to  connect  each  of  those  cruisers  with  the  British  Government,  so  as,  in 
our  opinion,  to  establish  its  failure  to  fulfill  the  Eules  of  the  Treaty  in 
regard  to  the  several  cruisers ;  and  we  have  treated  fully  the  question 
of  diligence  as  to  each  of  these  cruisers,  as  required  by  the  Treaty 
Kules. 

{b)  The  property  ilestroyed  consisted,  first,  of  vessels,  with  their 
apparel,  equipment,  and  armament,  belonging  to  the  Gov-  a.  to  pmiK^rty  or 
ernment  ot  the  United  States.  .i-Htmyed. 

Statements  in  detail  of  the  losses  of  this  class,  officially  certified 
either  by  the  Secretary  of  the  Treasury  or  the  Secretary  of  the  Navy, 
according  as  the  vessels  appertained  to  one  or  the  other  branch  of  the 
public  service,  api)ear  in  the  appendix  to  the  American  Case. 

There  is  no  question  here  of  indirect  or  direct  damages,  notwithstand- 
ing some  vague  suggestions  to  that  effect  in  the  British  Counter  Case. 

If  a  ship  destroyed  at  sea  is  not  a  case  of  direct  loss,  then  there  is  no 
sense  in  language  and  no  reason  in  law. 

What  amount  of  damage  is  due  in  such  a  case  ?  Surely  the  value  of 
the  thing  destroyed  is  the  minimum  of  such  amount^  even  throwing  out 
of  question  the  element  of  wrong  and  looking  at  it  a^^  one  of  simple 
negligence. 

How  shall  the  value  of  the  thing  destroyed  be  ascertained?  We 
present  official  certificates  of  the  value,  and  we  confidently  submit,  as 
between  governments,  that  such  official  statements  are  to  be  received 
as  fact.  The  British  Counter  Case  undertakes  to  contradict  such  official 
certificates  by  means  of  opinions  of  the  British  Admiralty.  We  reject 
all  such  opinions.  We  refuse  to  recognize  them  as  available  in  any 
sense  to  detract  from  the  authentic  proof  contained  in  the  authoritative 
documents  offered  by  the  American  Government. 

{c)  The  United  States  claim  indemnity  in  like  manner  for  vessels  and 
other  actual  property  of  private  citizens  of  the  United      ^  ^^ 

States  destroyed,  and  for  immediate  personal  injuries  to  the  at^n^^^n^d^^^^^^^ 
officers  and  crews,  caused  by  Confederate  cruisers,  the  re-  *Jn;^or  ibe^rna'a 
sponsibility  of  whose  acts  we  have,  as  we  think,  already 
attached  to  the  British  Government. 


Sute*. 
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The  uature  of  tliese  reclamations  is  explained  in  tbe  American  Case 
and  in  the  appendix  thereto,  especially  in  the  seventh  volume,  and  in 
sapplementary  documents  there  will  be  found  detailed  statements,  mad€ 
on  oath,  with  valuations  and  other  particulars,  for  the  information  of 
the  Tribunal. 

The  British  Counter  Case  undertakes  to  control  the  facts  thus  set 
forth,  and  to  do  so  by  means  of  estimates^  made  by  British  subjects  at 
the  request  of  the  British  Government. . 

The  Counsel  of  the  United  States  respectfully  submit  that  the  claims 
of  the  United  States  in  this  behalf,  vouched  as  they  are,  cannot  be  met 
by  any  such  conjectural  estimates  as  are  put  in  by  the  British  Govern- 
ment. 

The  United  States,  in  those  documents,  have  exhibited  the  value  of 
the  property  captured  or  destroyed  as  the  primary  element  and  lowest 
measure  of  damage  and  of  consequent  reparation.  Justice,  we  conceive, 
and  the  universal  practice  of  nations,  demand  thus  much,  at  least,  of 
indemnity  for  wrong. 

{d)  The  United  States  also  claim  payment  of  the  expenses  incurred 
by  the  Government  in  pursuit  of  the  Confederate  cruisers  in 
pursuit  oi  the  question;  of  which  expenses  an  account  is  given  under  the 
authority  of  the  proper  department  of  the  United  States. 

In  this  case,  as  in  that  of  public  vessels  captured,  we  deny  that  tbe 
authentic  accounts  of  the  American  Government  can  be  controUetl,  as 
the  British  Counter  Case  undertakes  to  do,  by  conjectural  estimates  of 
officers  of  the  British  Government. 

We  conceive  this  damage  to  come  within  the  most  rigorous  rules  of 
direct  damage. 

Indeed,  Mr.  Gladstone  himself,  in  specifying  the  contents  of  the  two 
classes  of  damage,  direct  and  indirect,  as  he  regards  them,  places  the 
cost  of  pursuit  in  the  first  category.^ 

We  disregard  the  suggestion,  offered  in  the  Counter  Case  of  the  Brit- 
ish Government,  that  the  United  States  are  in  fault  for  not  having 
sooner  captured  the  Alabama  and  Florida,  or  having  failed  to  capture 
other  cruisers  of  the  Confederates.  The  injured  party,  as  we  have  already 
argued,  is  not  held  to  take  extraordinary  measures  to  counteract  the 
wrongful  acts  of  the  injuring  party,  but  only  ordinary  measures.  The 
evidence  in  the  American  Case  and  Counter  Case  shows  that  the  United 
States  did  make  great  efforts  and  a  diversion  of  forces  for  suppression  of 
the  Eebellion,  at  a  large  expense,  for  the  pursuit  of  the  Confederate 
cruisers  in  question^  but  if  they  had  made  none  the  omission  could  not 
be  justly  alleged  in  defense  b3'^  Great  Britain.  This  very  objection  on 
the  part  of  the  British  Government  confirms  our  claim  of  indemnity  in 
this  behalf.  If  it  was  the  duty  of  the  United  States  to  pursue  a  Confed- 
erate cruiser,  this  duty  being  imposed  upon  us  by  the  culpable  conduct 
of  the  British  Government,  surely  we  have  a  perfect  right  to  call  on 
Great  Britain  to  pay  the  expenses  of  such  pursuit,  in  which  we  were 
only  protecting  ourselves  against  the  effects  of  the  delinquencies  of 
the  British  Government. 

The  British  Counter  Case  argues  at  some  length  against  all  claims  on 
the  part  of  the  United  States  on  account  of  the  Confederate  cruisers, 
even  conceding  that  by  failure  to  use  due  diligence  Great  Britain  shall 
have  incurred  the  culpability  contemplated  by  the  Treaty  Eules. 

To  much  of  this  argument  we  have  already  replied,  either  in  the  state- 
ment of  general  propositions  or  in  particular  commentary.  We  pro- 
ceed to  make  other  appropriate  comments  thereon. 

*  8iie  Mr.  Gladstone's  speech,  London  Times,  Febrnary  7, 1872. 
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lu  reading  this  denial  in  the  British  Coanter  Case  of  any  responsibil- 
ity on  the  part  of  Great  Britain,  notwithstanding  there  shonid  be  estab- 
lished legal  responsibility,  we  conld  not  but  reflect  on  what  has  been 
admitted  in  this  respect  by  most  intelligent  members  of  Parliament, 
indnding  successive  Cabinet  Ministers. 

Mr.  Gobden's  memorable  remarks  on  this  point,  while  the  occurrences 
were  passing,  are  quoted  in  the  American  Case.  We  reqnote  only  his 
statement  as  to  actual  losses  by  capture  as  follows : 

"  Yon  have  been  carrying  on  hostilities  from  these  shores  against  the  people  of  the 
ITnited  States,  and  have  been  inflicting  an  amount  of  damage  on  that  country  greater 
than  would  be  produced  by  many  ordinary  wars.  It  is  estimated  that  the  loss  sustained 
by  the  capture  and  burning  of  American  vessels  has  been  about  $15,000,000,  or  nearly 
.£3,000,000  sterling.  But  that  is  a  small  part  of  the  injury  which  has  been  inflicted  on 
the  American  marine."^ 

That  was  in  1864.  Several  years  afterward,  when  there  had  been  time 
for  reflection,  Lord  Stanley  said : 

/  have  never  concealed  mtf  opinion  that  the  Amerioan  daimantSf  or  some  of  them  at  least, 
under  the  reference  proposed  by  us,  tcere  very  likely  to  make  out  their  cQ»e  and  get  their  money. 
To  us  the  money  part  of  tbe  affair  is  inappreciably  small,  especially  as  we  have  on  our 
Hide  counter  claims,  which,  if  only  a  small  portion  of  them  hold  water, — and  you  can 
never  tell  beforehand  how  these  matters  will  turn  out,— will  reach  to  a  considerable 
.amount,  and  form  a  by  no  means  unimportant  set-off  to  the  claims  preferred  against 
118.  But,  I  think,  if  matters  were  fairly  adjusted,  even  if  the  decision  went  against  us, 
we  should  not  be  dispose<l  to  grudge  the  payment.  The  expense  would  he  quite  worth  in- 
curring y  \f  only  in  order  to  obtain  an  authoritative  deciaion  as  to  the  position  of  neutrals  in 
future  wars.  - 

Mr.  Forster  said,  iu  the  same  debate : 

*'  They  should  further  consider  whether  arbitration  was  the  means  of  settling  tbe  mat- 
ter. Tremendoue  injury  had  been  inflicted  on  American  citizens  by  means  of  the  at- 
t-acks  upon  their  ships,  and  if  the  present  misundei'standing  was  not  settled  upon  a 
principle  which  would  carry  with  it  the  feeling  and  moral  sense  of  both  countries, 
there  was  reason  to  fear  that  whenever  we  engaged  iu  war  we  would  sufier  in  the  same 
way.'' 

Earl  Russell  has  himself  said,  in  a  passage  hereinbefore  quoted  from 
the  preface  to  the  edition  of  his  speeches : 

''*■  Great  Britain  might  fairly  grant  a  sum  equi violent  to  the  amount  of  losses  sustained 
by  the  captures  of  the  Alabama." 

Will  Strict  juridicial  inquiry  into  the  law  and  facts  sustain  the  seopin- 
ions  of  Lord  Stanley,  Mr.  Forster,  and  Lord  Kussell  ?    We  think  it  will. 

First.  The  Treaty  itself  seems  to  require  an  award  of  pecuniary  repar- 
ation.   It  stipulates  that^ — 

In  case  the  Tribunal  find  that  Great  Britain  has  failed  to  Ihlfill  any  duty  or  duties  as 
.aforesaid,  it  may,  if  it  thinks  proper,  proceed  to  award  a  sum  in  ^ross  to  be  paid  by 
(treat  Britain  to  the  United  States  for  all  the  claims  referred  to  it,  (Article  VII-)  It 
further  stipulates  that  in  case  the  Tribunal  finds  that  Great  Britain  has  failed  to  fulfill 
any  duty  or  dnties  as  aforesaid,  and  does  not  award  a  sum  in  gross,  the  High  Contract- 
ing Parties  agree  that  a  Board  of  Assessors  shall  be  appointed  to  asoertain  and  deter- 
mine what  claims  are  valid,  and  what  amount  or  amounts  shall  be  paid  by  Great 
Britain  to  the  United  States,  on  accouut  of  the  liability  arising  from  such  failure,  as  to 
each  vessel,  accoi'ding  to  the  extent  of  such  liability  as  decided  by  the  Arbitrators. 
(Article  X.) 

All  these  expressions,  we  submit,  imply  an  award  of  substantial 
damages  and  satisfaction  of  all  losses  growing  out  of  the  acts  of  the 
Confederate  cruisers,  provided  the  finding  of  the  Tribunal,  on  the  ques- 
tion of  fulfillment  or  non-fulfillment  of  duty,  be  adverse  to  Great  Britain. 

We  dismiss,  therefore,  the  question  whether  or  not  a  conviction  of 
guilty  conduct  is  to  go  without  any  responsibility  in  damages,  as  argued 
by  the  British  Counter  Case,  and  we  do  not  perceive  any  legal  force  in 
the  arguments  which  the  Counter  Case  adduces  to  this  effect. 

^  Hausai'd,  third  series,  vol.  clxxv,  p.  496 ;  App.  to  American  Case,  vol.  v,  p.  509. 
'  Hansard,  voL  cxc,  p.  1150 ;  App.  to  American  Case,  vol.  v,  p.  708. 
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The  captures,  it  is  said,  were  made  by  citizens  of  the  Uaited  States. 
Of  what  avail  here  is  that  fact  t  Does  the  British  Government  intend  to 
be  understood  as  maintaining  that  all  violations  of  neutrality  on  behalf  of 
Eebels  are  taken  out  of  the  grasp  of  the  law  of  nations  ?  Is  that  to  be 
held  as  the  deliberate  thought  of  Great  Britain,  the  mistress  of  so  many 
millions  of  discontented  inhabitants  of  conquered  States  f 

Next,  it  is  said  that  th^United  States  have  condoned  the 
m^"Ty*\bcTmrJd  wrougs  douc  to  them  by  their  Eebels,  and  "  that  they  have 
"'^'^  been  re-admitted  to  their  former  full  participation  in  the 

rights  and  privileges  of  the  Federal  Constitution." 

How  does  Gre«\t  Britain  know  that,  what  right  has  she  to  know  it,  in 
a  matter  of  Treaty  obligations  between  the  two  Governments  !  If  the 
consideration  is  of  any  force  whatever,  it  strikes  at  the  question  whether 
Great  BritJiin  is  responsible  to  the  United  States  in  case  she  did,  or 
omitted  to  do,  any  of  the  actions  forbidden  or  commanded  by  the  Rules 
of  the  Treaty  of  Washington. 

The  Treaty  does  not  provide  by  way  of  exception  that  if  such  acts 
done  or  committed  in  violation  of  neutral  duty  are  done  or  omitted 
on  behalf  of  Rebels,  they  shall  involve  no  responsibility  to  the  legiti- 
mate sovereign,  or  that  such  responsibility  shall  be  measured  by  the 
more  or  less  severity  with  which  that  sovereign  shall  see  fit  to  treat 
his  Rebels.  On  the  contrary,  the  Rules  are  absolute  in  their  terms,  and 
adopted  with  specific  reference  to  the  questions  of  neutrality  violated 
to  the  advantage  of  Rebels  and  the  disadvantage  of  their  sovereign.; 

Great  Britain  can  set  up  no  such  defense.  It  involves  considerations 
which  she  ought  to  have  reflected  on  when  she  hastened  to  raise  the 
Confederates  into  the  status  of  international  belligerents.  In  so  doing 
she  gave  to  them  the  means  of  doing  injury  to  their  sovereign,  it  is 
true,  but  for  which  that  sovereign  could  and  did  take  redress  against 
them,  when  he  saw  fit,  by  exercise  of  the  rights  of  war  as  well  as  the 
rights  of  sovereignty. 

But  Great  Britain,  by  the  course  of  policy  she  adopted,  chose  a  con- 
dition, in  which,  whatever  wrongs  she  or  her  subjects  might  suffer 
at  the  hands  of  the  Confederates,  she  had  no  possible  recourse,  either 
against  them  or  their  sovereign ;  but  in  which  she  herself  was  resi)on- 
sible  to  that  sovereign  for  whatever  she  might  do  in  aid  of  such  rebels, 
in  violation  of  the  law  of  nations  or  of  Treaty. 

Great  Britain  placed  herself  in  that  condition  of  her  own  free  elec- 
tion, and  against  the  will  of  the  Uhited  States.  She  must  take  the 
consequences. 

Her  acts  of  actual  or  constructive  complicity  with  the  Confederates 
gave  to  the  United  States  the  same  right  of  war  against  her  as  in  sim- 
ilar circumstances  she  asserted  against  the  Netherlands. 

We,  the  United  States,  holding  those  rights  of  war,  have  relin- 
The  .rbitr.t.on  quishcd  thcm  to  accept  instead  the  arbitration  of  this  Tri- 
"nthe'puSofUS^  bunal.    And  the  Arbitration  substitutes  correlative  legal 
aiioabjwar.         damagcs  in  the  place  of  the  right  of  war. 

This  proposition  is  unequivocally  admitted  in  the  Counter  Case  as 
follows : 

Her  Hi^esty'sGoverument  readily  admits  the  general  principle  that,  where  an  injury 
has  been  done  by  one  nation  to  another,  a  claim  for  some  iqipropriate 
io'tSfyStuTcML'  'f®^®*®  arises,  and  that  it  is  on  all  accounts  desirable  that  this  right 
lerCMe."  ^  ***"*  should  bc  Satisfied  by.  amicable  reparation,  instead  of  being  enforced  by 
war.  All  civil  society  reposes  on  this  principle,  or  on  a  principle  anal- 
ogous to  this ;  the  society  of  nations,  as  well  as  that  which  unites  the  individual 
members  of  each  particular  commonwealth.^ 

<  Page  130. 
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The  principle  being  thus  admitted,  no  casuistry  can  serve  to  prevent 
its  application  to  the  present  claims  of  the  United  States. 

That,  as  the  Counter  Case  suggests,  the  instruments  of  the  injury 
clone  were  the  cruisers  and  their  officers  and  crews,  is  immaterial  to  the 
question.  Eesponsibility  for  the  acts  of  those  cruisers,  by  the  very 
terras  of  the  Treaty,  is  imposed  on  Great  Britain,  if  she  be  found  in 
fault  according  to  the  agreed  Eules. 

If  it  were  otherwise,  then  no  responsibility  could  ever  devolve  on  any 
Government  for  breaches  of  neutrality  produced  by  its  neglect ;  for  the 
Government  is  not  in  its  own  person  the  actual  cruiser  which  sinks  and 
bums ;  it  is,  however,  the  constructive  captor  by  the  spirit  and  the 
letter  of  the  Treaty. 

The  British  Counter  Case  argues  that  Great  Britain  ought  not  to  be  held 
responsible  for  all  the  acts  of  the  cruisers  during  the  entire  voyage  of 
each,  because  they  enjoyed  hospitality  in  i)orts  of  other  countries.  Unfor- 
tunately for  the  argument,  Great  Britain  never  did  anything  to  stop  the 
cruisers,  as  she  did  in  the  affair  of  Terceira ;  she  continued  to  allow 
them  to  obtain  supplies  in  her  ports  to  the  last,  without  which  they 
could  not  have  kept  the  seas;  and  although  with  knowledge  of  the 
I)ositive  guilt  of  the  cruisers,  by  reason  of  their  violation  of  her  laws, 
she  persisted  in  treating  them  as  legitimate  cruisers,  when  she  might 
and  should  have  arrested  them  whenever  they  entered  into  her  jurisdic- 
tion, or  have  forbidden  them  to  re-enter  and  practically  outlawed  them, 
as  Brazil  did,  to  punish  the  lesser  act  of  abusing  the  hospitality  of  the 
Empire.  But  the  neglect  of  duty  on  the  part  of  Great  Britain  continued 
as  to  most,  if  not  all,  the  cruisers  of  the  Confederates  to  the  very  end. 

The  Counter  Case  argues  that  losses  and  specific  captures,  actually 
suffered  by  the  United  States,  are  not  to  be  indemnified,  because  the 
liability  of  Great  Britain  disappears  "among  the  multitude  of  causes, 
X)08itive  or  negative,  direct  or  indirect,  distant  or  obscure,  which  com- 
bine to  give  success  to  one  belligerent  or  the  other."  If  this  argument 
were  adduced  to  the  question  of  the  responsibility  of  Great  Britain  to 
the  United  States  for  the  prolongation  of  the  Rebellion,  we  could  com- 
prehend its  meaning  without  admitting  its  application  or  force.  But  as 
applied  to  actual  captures,  and  the  loss  thereby  produced,  the  argument 
seems  to  be  destitute  of  reason.  On  such  premises  no  belligerent  could 
be  held  to  restitution  of  a  wrongful  capture,  and  no  neutral  could  ever 
be  held  responsible  toward  either  belligerent;  for  a  "multitude''  of 
secondary  facts  always  enter  into  every  discussion  of  responsibility  for 
wrong,  and  especially  for  wrongs  in  time  of  war.  The  common  sense  of 
mankind  oversteps  all  such  immaterial  incidents,  and  goes  direct  to  the 
prime  author  of  the  wrong;  the  Government  which  wrongfully  did,  or 
wrongfully  permitted,  the  act  impugned,  the  expedition  Irom  her  ports 
of  the  "floating  fortress,''  as  the  Counter  Case  properly  calls  the  wrong- 
doing instrument  of  the  guilty  Government. 

Claims  like  the  present,  says  the  Counter  Case,  have  rarely  been  made, 
and,  as  the  British  Government  thinks,  never  conceded  or  recognized. 

It  might  suffice  to  reply  that  no  such  case,  on  so  large,  a  scale,  has 
ever  occurred,  except  in  the  controversy  between  Great  Britain  and 
France  in  1776,  and  then  Great  Britain  declared  war.  But  the  precise 
question  arose  and  was  duly  adjusted  between  the  United  States  and 
Spain.  And  the  relations  of  Governments  do  not  depend  on  mere  pre- 
cedent, but  still  more  on  right. 

The  Counter  Case  deprecatingly  doubts  whether  "the  greatness  of 
the  loss  is  to  be  regarded  as  furnishing  the  just  measure  of  reparation 
without  regard  to  the  venial  character  of  the  default." 
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We  deny  that  there  is  here  any  actual  question  of  default  of  ^^  venial 
-character."  The  defaults  charged,  and,  as  we  think,  the  defaults  proved, 
are  grave,  serious,  capital.  And  we  deny  that  there  is  any  possible  ques- 
tion of  the  ^'  venial  character  of  the  defaults,"  or  that  the  loss  can  be 
measured  by  any  such  consideration.  Punishment  by  penal  laws  may 
be  graduatoid  in  this  way,  according  to  the  greater  or  less  degree  of 
guilt ;  but  indemnity  for  wrong  cannot  be :  if  you  destroy  my  ship,  my 
house,  or  my  horse,  by  culpable  carelessness,  it  is  no  answer  to  say  that 
you  might  have  been  more  careless — nay,  that  you  might  have  acted 
with  deliberate  malice. 

If  there  be  responsible  wrong,  whether  it  be  the  greatest  possible 
indemiiity  .hoaid  wrong,  or  a  degree  less  than  the  greatest  possible,  still  the 
^foiiowiiuuo.  indemnity  follows  as  a  legitimate  and  just  consequence. 
Such,  indeed,  is  the  tenor  of  the  Treaty,  which  attaches  responsibility 
to  mere  want  of  "  dne  diligence,"  and  does  not  require  that  Great 
Britain  should  have  been  guilty  of  the  utmost  conceivable  degree  of 
willful  negligence  which  could  by  possibility  be -committed  by  any 
Ijroverumeut. 

(/)  The  Case  of  the  United  States  desires  the  Tribunal  to  award  a 

AwarHofa^umin  sum  in  gross  lu  rcparatiou  of  the  losses  complained  of;  and 

""""  the  Counsel  request  this,  assuming  the  Tribunal  shall  be 

fully  satisfied  that  the  said  losses  are  properly  proved  indetail,  and  that 

the  sum  total  thereof,  as  claimed,  is  due  by  Great  Britain. 

In  that  contingency  the  Counsel  assume  that  interest  will  be  awarded  by 
It  -houid  include  thc  Tribuual  as  an  element  of  the  damage.  We  conceive  this 
.uier«t.  |.Q  Y)^  conformable  to  public  law,  and  to  be  required  by  para- 

mount considerations  of  equity  and  justice. 

Numerous  examples  of  this  occur  in  matters  of  international  valua- 
tion and  indemnity. 

Thus,  on  a  recent  occasion,  in  the  disposition  by  Sir  Edward  Thoru- 

The  cMi^  of  ih«  ton,  British  Minister  at  Washington,  as  umpire,  of  a  claim 

cauaua,  ^^  ^j^^  p^p|j  ^f  jjj^^  Uultcd  Statcs  agalust  Brazil,  the  umpire 

decided  that  the  claimants  were  entitled  to  interest  by  the  same  right 
which  entitled  them  to  reparation.^  And  the  interest  allowed  in  this 
case  was  $45,077,  nearly  half  of  the  entire  award,  ($100,740.) 

So  in  the  case  of  an  award  of  damages  by  the  Emperor  of  Eussia  in 
Aw>ni  .nd^r  the  »  claim  of  thc  Unitcd  States  against  Great  Britain,  under 
Treats  of  Ghent.  ^^^  Trcaty  of  Ghcut,  additional  damages  were  awarded  in 
the  nature  of  damages  from  the  time  when  the  indemnity  was  due.^  In 
that  case  Mr.  Wirt  holds  that,  according  to  the  usage  of  nations,  inter- 
est is  due  on  international  transactions. 

In  like  manner,  Sir  John  Nicholl,  British  Commissioner  in  the  adjust- 
Aw.nl  under  the  Hieut  of  damagc  between  the  United  States  and  Great 
j«yu«iy.  Britain,  under  the  Jay  Treaty,  awards  interest,  and  says: 

To  re-imburse  to  claimants  the  origiDal  oost  of  their  property,  and  aU  the  expenses 
they  have  actually  inonrred,  together  wilh  iniereat  on  ike  wkoie  amount^  woold,  I  think,  be 
a  just  and  adequate  compensation.  This,  I  believe,  is  the  measure  of  compensation 
usually  made  by  aU  belligerent  nations  for  losses,  costs,  and  damages  occasioned  by 
illegal  captures.^ 

{g)  If  the  Arbitrators  are  not  satisfied  with  the  proofai  presented  by 
c«ntini,ent  refer-  the  Uuited  Statcs,  aud  entertain  doubt  as  to  the  sums  to  be 
eDceu>aMe«orm     awardcd  lu  each  case  of  private  loss  occasioned  by  Confed- 
erate cruisers,  as  to  which  the  responsibility  of  the  British  Government 

^  Indemnity  case  of  ship  Canada,  United  States  Documents,  December  15, 1870,  p. 
153. 
«  Oi>inlon  of  Attorney-General  of  the  United  States,  vol  ii,  p.  20. 
3  Ibid.,  p.  31.    See  also  Story,  Conflicts  of  Laws,  $  307. 
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attaches  according  to  the  Eales  of  the  Treaty,  then  the  Counsel  of  the 
United  Statesrespectfnlly  submit  that  it  may  tie  the  duty  of  the  Tribunal^ 
after  finding  the  fact  of  the  fault  of  Great  Britain  in  the  premises,  to  refer 
the  assessment  of  the  damages  to  the  Assessors  provided  for  by  Article 
X  of  the  Treaty,  with  such  instructions  as  to  the  extept  of  the  liability 
as  the  Tribunal  shall  see  fit  to  give  to  such  Assessors. 

We  cannot  admit  that  Great  Britain  shal)  appoint  ex-parte  Assessors 
to  control  the  statements  and  proofs  of  the  United  States.  That  she  in 
effect  undertakes  to  do  in  the  arbitrary  estimates  of  officials  or  private 
persons  contained  in  her  Counter  Case,  as  in  the  nature  of  proofs  con- 
tradictory of  the  official  statements  and  private  affidavits  or  other 
proofs  presented  by  the  United  States.  If  these  formal  statements  on 
the  part  of  the  United  States  do  not  suffice,  and  estimates  are  needed,, 
the  Counsel  of  the  United  States  respectfully  insist  that  such  assessments 
must  be  made  by  the  official  Assessors  of  the  Treaty. 

(h)  In  the  Appendix  to  this  Argument  will  be  found  special  discus- 
sion of  the  merits  of  these  claims  of  private  persons  with    (,«i.,„  ,.f  ..^.h,^ 
reference  to  the  criticism  of  the  British  Counter-Case  thereon,  ^"^'"^ 
to  which  we  respectfully  solicit  the  attention  of  the  Tribunal.    (See 
Appendix  to  this  Argument,  Note  D.) 

We  come  now  to  the  class  of  claims,  some  jmvate,  some  general,  which 
in  recent  discussions  between  the  two  Governments  are  t.,,,.,^^^^,,,,^^ 
objected  to  by  Great  Britain  as  being  "indirect 

These  are : 

(1)  The  enhanced  rates  of  insurance  in  the  United  States,  occasioned 
by  the  Confederate  cruisers  in  question,  involving  great  Kni.«nced  r.t^ «. 
X>ecnniary  loss  to  the  citizens  of  the  United  States.  m.ur.Dcc 

Certain  it  is,  this  injury  was  actual,  and  a  loss  "  growing  out  of  the 
acts"  of  the  Confederate  cruisers  by  necessary  relation  of  c^-use  and  ef- 
fect, and  it  followed  immediately  on  the  ap[)earance  of  those  cruisers. 

(2.)  Transferof  the  maritime  commerce  of  theUuited  States 
to  Great  Britain.  stin^  rommtn.- 1.. 

This  was  a  national  loss  ''growing  out  of  the  acts''  of  **'"  '" 
the  cruisers,  and  having  them  for  its  distinct  and  sole  cause. 

It  was  a  loss  to  the  United  States  constituting  gain  to  Great  Britain.. 
We  do  not  say  that  she  was  culpably  negligent  of  the  obligations  of 
neutrality  in  order  that  she  might  thus  gain  thereby,  but  we  do  say 
that  the  loss  to  us,  and  the  gain  to  her,  were  the  necessary  and  imme- 
diate effect  of  her  negligence  in  that  respect. 

(3.)  The  prolongation  of  the  war  of  Kebellion  in  the  pr^io„guioDofihe 
United  States. 

The  admit  ed  gravity  of  the  injury  thus  suffered  by  the  United 
States,  and  the  supposed  enormous  magnitude  of  the  sum  requisite 
to  indemnify  the  United  States  in  the  premises,  have  caused  this  head 
of  claim,  as  stated  in  the  American  Case,  to  be  conspicuous  in  the  re- 
cent discuHsions  between  the  two  Governments,  and  to  become  the  sub- 
ject of  special  commentary  on  the  part  of  eminent  publicists  and  public 
men  in  Europe. 

It  is  the  claim  which  presents  itself  to  the  minds  of  all  as  the  "  indi- 
rect claims"  of  the  United  States. 

Whatever  we  mav  further  have  to  say  regarding  the  distinction  of 
indirect  and  direct^  in  the  consideration  either  of  the  general  or  of  the 
particular  quesHon  of  damages,  we  desire  to  have  regaided  as  applica- 
ble mainly  to  this  claim. 

In  stating  our  vi*iws  of  the  general  subject  of  damages  we  firankly 
recognized  the  existence  of  the  distinction  in  law  between  damages 
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proximate  or  direct  and  damaged  remote  or  indirect,  admitting  the  force 
and  the  validity  of  the  distinction. 

But  \ve  took  care  to  state  at  the  same  time  that  the  distinction  is  al* 
Whether  too  re-  tx)gether  nnccrtain,  not  to  say,  in  many  cases,  shadowy ; 
tTiVbe  deJermm^  that  tho  dividiug  line  can  no  more  be  drawn  in  the  abstract 
ed  by  the  tribunal.  ^]jj^j^  ^^  ijjj^  bctwecn  thc  contignous  colors  of  the  spec- 
tram  ;  and  that  in  private  controversies  the  attempt  to  make  the  dis- 
crimination generally  results  in  a  question  of  fact  for  the  determination 
of  the  competent  tribunal. 

The  idea  is  well  expressed  by  Mr.  Pradier  Fod6r^,  as  follows : 

Mais  r^^vation  des  primes  d'assiirance  amende  par  les  depredations  certaioes  et 
r^petees  de  corsaires,  mais  la  prolongation  de  la  guerre  dne  anx  sneers 
dirriTidcli.  ^'  ^"^  ^^  <^^  demiers,  ponrraient  6tre,  sans  trop  foroer  I'appreoiationy  consi- 
d^r^es  comnie  dee  suites  prochaines,  et,  sinon  n^oessaires  et  uniques^  du ' 
moins  naturelles,  de  la  fante  du  neutre.  n  y  a  1^,  du  reste,  une  s^rie  de  considerations 
a  peser,  h  etndier.  La  r^gle  absolue,  c'est  qu'on  ne  pent  eqnitablement  et  raisonnable- 
ment  imposer  la  responsabilite  des  dommages  indirects.  Mais  etant  donnas  tels  dom- 
mages  causes  et  eprouves,  quels  d'entre  enx  sont  directs,  quels  sont  indirects  f  On  ne 
peut  pas  le  dire  d'avance :  c'est  une  question  k  examiner,  en  descendant  dans  les  de- 
tails et  en  discutant  les  causes  de  chaque  domniage.^ 

What  M.  Pradier  Fod^r^  says  in  this  respect  is  fulh^justified  by  all 
the  special  discussions  of  the  question  in  the  jurisprudence  of  Great 
Britain  and  the  United  States,  as  well  as  of  other  countries  of  Europe 
and  America.  The  well-considered  treatise  of  Mr.  Mayne,  and  the 
still  ampler  and  more  complete  treatise  of  Mr.  Sedgwick,  contain  abun- 
dant proof  on  this  point. 

The  Counter  Case  of  the  British  Government  exhibits  an  apt  illustra- 
tion of  this  point,  in  arguing  that  even  the  claims  for  property  actually 
destroyed  by  the  Alabama  are  indirect  claims,  and  therefore  to  be  re- 
jected by  the  Tribunal.  It  is  not  worth  while  to  add  to  what  we  have 
already  said  on  that  argument.  We  suppose  it  assumes  that  negligence 
is  the  cause  and  escape  the  direct  effect,  so  that  the  captures  are  the  in- 
direct effect ;  which  is  equivalent  to  saying  that  he  who  by  malice  or 
gross  negligence  discharges  a  loaded  gun  into  a  crowd  is  not  responsible 
for  the  deaths  or  wounds  he  inflicts,  because  the  injury  done  is  the  effect 
of  the  action  of  the  ball,  which  is  a  secondary  cause,  and  not  of  the 
act  of  negligence  or  malice  which  did  but  apply  a  match  to  the  gun. 

The  Counsel  of  the  United  States  would  not  need  to  have  recourse  to 
r..„cr«i  .x,n,uiera  ^^J  such  subtlctics  to  show  that  the  acts  of  the  Confederate 
iM.a..  cruisers  inflicted  an  injury  on  the  United  States  in  contrib- 

uting to  the  prolongation  of  the  war,  and  that  such  injury  was  a  direct 
injury  of  Government  to  Government.  Nor  would  it  be  any  answer  to 
say  that  this  injury  was  but  a  contributing  fact  among  other  and  even 
greater  causes  of  the  damage. 

Nor  would  it  suffice  to  reply  that  the  exact  amount  of  the  damage  is 
difficult  to  fix.  When  a  traveler  is  injured  by  reason  of  want  of  due 
diligence  on  the  part  of  the  managers  of  a  railroad,  it  is  no  defense  to  say 
that  it  is  difficult  to  fix  the  true  value  of  his  arm  or  his  leg,  or  the  money 
compensation  of  a  long  fit  of  sickness.  That  is  a  problem,  like  others 
of  the  same  nature,  which  finds  its  solution  every  day  in  the  ordinary- 
courts  of  justice  of  all  countries. 

One  nation  invades  another,  and  Jnflicts  losses  by  acts  of  war  on  land. 
If  they  choose  to  make  peace  on  the  condition  of  the  invader  indemni- 
fying the  losses  of  the  invaded,  the  sum  which  ought  to  be  paid  is  de- 
batable; but  certainly  it  can  be  determined.  So  if  two  co-operating 
nations  invade  another,  the  sum  of  injury  done  by  one  of  them  as  dis- 
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tinguished  from  the  other  is  determiDable,  if  not  with  exactness,  yet 
approximately,  like  most  other  unliquidated  damages ;  to  say  nothing 
of  the  qaestion  of  exemplary  damages  in  the  cases  of  tort,  which  run 
together  in  the  discretion  and  conscience  of  the  competent  tribunal. 

But  there  is  war  on  sea  as  well  as  on  land.  A  war  maybe  exclusively 
maritime,  like  that  between  France  and  the  United  States.  Such  a  war 
consists  in  the  combat  or  capture  of  ships.  Yet  such  a  war  inflicts 
national  injuries  and  losses  independent  of  the  value  of  vessels  destroyed, 
and  if  terminated  by  the  payment  of  indemnities  for  the  cost  of  the 
war,  either  by  one  or  by  several  parties  belligerent,  the  sum  of  the  rep- 
aration can  be  calculated  and  determined. 

Such  is  the  relative  predicament  of  Great  Britain  and  the  United 
States.  We  have  been  injured  as  a  nation  by  acts  of  a  maritime  war 
happening,  as  the  Counsel  think  they  have  proved,  by  the  culpable  and 
responsible  negligence  of  the  British  Government.  The  wrong  is  direct 
as  between  the  two  nations. 

We  think  we  have  distinct  right  of  substantial  indemnity  in  this  be- 
half. 

When  a  nation  inflicts  a  wrong  on  a  nation,  is  it  due  reparation  to  pay 
the  price  of  certain  ships  destroyed  ?  Surely  not,  any  more  than  the 
line  paid  by  the  wealthy  Koman  to  repair  the  insults  he  inflicted  on 
every  person  he  met  in  the  forum. 

But  considerations  of  large  import  in  the  sphere  of  international  re- 
lations, of  which  the  Government  of  the  United  States  is 
the  rightful  judge,  forbid  their  Counsel  to  press  for  extreme  not  "deiiret"Tre.t 
damages  on  account  of  the  national  injury  thus  suffered  by  ''"""^''" 
the  nation  itself,  through  the  negligence  of  Great  Britain.    Neverthe- 
less, holding  that  in  view,  we  have  maintained  in  this  Argument  the 
plentitude  of  the  jurisdiction  of  the  Tribunal,  because,  in  the  judgment 
of  the  United  States,  such  is  the  tenor  and  intent  of  the 
Treaty  of  Washington ;  and  because  they  desire  the  judg-  ti.rilcS'b^i'onal 
ment  of  the  lYibunal  on  this  particular  question,  for  their 
own  guidance  in  their  future  relations  with  Great  Britain. 

They  contend  that  the  question  of  damages,  as  whether  direct  or  in- 
direct, is  a  juridical  one,  not  one  of  the  Treaty. 

The  United  States  did  not  insist  on  the  absolute  generality  of  scope 
which  distinguishes  the  Treaty,  with  unreasonable  expectations  of  hav- 
ing extravagant  damages  awarded  by  the  Tribunal.  Their  object  was 
a  higher  one,  and  one  more  important  to  them,  and,  as  they  conceived, 
to  Great  Britain. 

It  is  not  for  their  interest  to  exaggerate  the  responsibilities  of  neu- 
trals; but  only,  in  the  sense  of  their  action  in  this  respect  throughout 
their  whole  national  life-time,  to  restrain  the  field  of  arms  and  enlarge 
that  of  peace,  by  establishing  the  rights  and  the  duties  of  neutrality  on 
a  basis  of  truth  and  justice,  beneficial  in  the  long  run  to  all  nations. 

If,  as  a  juridical  question  under  this  Treaty,  the  Tribunal  shall  con- 
clude that  Great  Britain  is  not  bound  to  make  reparation  to  (he  United 
States  for  general  national  injuries  occasioned  by  the  negligence  of  the 
British  Government  to  fulfill  neutral  obligations  in  the  matter  of  Con- 
federate cruisers,  it  will  say  so ;  and,  in  like  manner,  if,  as  a  juridical 
^luestion,  under  the  Treaty,  the  Tribunal  shall  conclude  to  the  contrary 
and  award  damages  in  the  premises,  the  United  States  will  accept  the 
decision  as  a  final  determination  of  the  fact  and  the  public  law  of  the 
questions  arising  under  the  Treaty. 

The  United  States  desired  that  the  Treaty  should  be  a  full  and  final 
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withooi ..  a*«  settlement  of  all  differences  between  the  two  nations,  whicli 
dicuium^uilnjl  it  would  not  have  been  if  the  larger  national  claims,  so  long 
ruii'Lt7i«ln?nto*r.ii  and  so  steadily  insisted  on  by  us,  had  been  excluded  from  the 
aifferences.  gcopc  of  thc  Ticaty,  aud  so  left  to  be  a  recurring  subject  of 

grief  and  oflFense  in  the  minds  of  the  people  of  the  United  States.  They 
desired  also  that  great  principles  of  neutral  obligations  and  neutral 
duty  should  issue  from  this  High  International  Tribunal,  representing 
live  great  Constitutional  ^Nations,  to  serve  as  instruction  and  example  to 
all  nations,  in  the  large  interests  of  civilization,  of  humanity,  and  of 
peace. 

We,  the  Counsel  of  the  United  States,  have  acted  accordingly,  in  the 
advocacy  of  the  rights  of  the  United  States ;  earnestly  aud  i>ositiFely 
maintaining  the  principles  involved  in  this  Arbitration,  but  regarding 
the  mere  question  of  the  amount  of  natwnal  damnges  to  be  awarded  as 
secondary  to  the  higher  consideration  of  the  welfare  and  the  honor  of 
the  United  States.  * 

We  now  bring  to  a  close  this  Argument  on  behalf  of  the  United  States* 
"showing  the  points  and  referring  to  the  evidence''  which 
we  think  should  lead  to  an  award  by  the  Tribunal  of  rep- 
aration and  indemnity  from  Great  Britain,  commensurate  with  the  in- 
juries the  United  States  have  suflFered  aud  the  redress  they  are  entitletl 
to  demand. 

We  shall  not  find  in  recent  history  anyexample  of  two  powerful  nations^ 
with  so  weighty  a  matter  of  dilierence  between  them,  submitting  the 
measure  of  right  and  wrong,  of  injury  and  redress,  in  the  great  contro- 
versy, to  any  intermediary  arbitrament.  When  their  own  reason  and 
justice  did  not  enable  them  to  concur  in  accepting  a  fit  solution  of 
the  grave  dispute  it  has  too  often  been  left  to  work  ill-will  and  estrange- 
ment between  them,  or  led  to  open  rupture  of  their  peace. 

The  benevolent  and  sagacious  counsels  of  the  two  governments  have 
triumphed  over  the  obstacles  and  resisted  the  dissuasions  which  have 
heretofore  ])roved  too  strong  to  be  overcome,  and  the  success  of  this 
great  example,  so  full  of  promise  of  peace  and*  justice  among  nations, 
now  rests  with  the  Tribunal. 

In  the  wise  administration  of  this  elevated  and  benign  trust,  for  the 
welfare  of  the  world  c  mfided  to  this  august  Tribunal,  the  Arbitrators 
will  find  no  surer  guide  or  support  than  a  consideration  of  the  ill  con- 
sequences which  would  follow  from  a  disappointment  of  the  high  hopes 
which,  on  all  sides,  attend  this  great  experiment. 

So  far  as  the  parties  to  this  controversy  are  concerned,  they  are  equally 
interested  that  the  award  should  receive  the  moral  acceptance  of  the 
people  of  both  nations,  as  an  adequate  and  plenary  settlement  of  the 
matter  of  difference  between  them. 

The  people  of  the  United  States  have  definitely  formed  their  opinions 
as  to  what  the  action  of  Uer  Majesty's  Govennnent,  now  under  judgment, 
was,  as  matter  of  fact,  and  as  to  the  magnitude  and  permanence  of  the 
injuries  which  they,  their  property,  and  their  prosperity,  have  suifered 
therefrom.  They  naturally  look,  therefore,  with  chief  interest  to  the 
award  of  this  Tribunal  as  a  decision  upon  the  question  of  the  rightfulness 
of  such  action  of  Her  Majesty's  Government,  ami  by  consequence  of  the 
rightfulness  of  such  action  in  the  future,  Nhoiild  occasion  arise  for  its 
imitation  by  the  United  States  or  other  Powers. 

This  principal  question  having  tieen  determined,  if  Great  Britain  is 
held  responsible  for  these  injuries,  the  peopio  of  the  United  States 
expect  a  just  and  reasonable  measure  of  compensation  for  the  injuries 
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as  thu8  adjudicated,  in  tbe  sense  that  belongs  to  this  qaestiou  of  com- 
pensation, as  one  between  nation  and  nation. 

The  disposition  of  this  controversy  by  the  Tribunal  upon  principles 
adequate  to  its  profound  interest  to  the  Parties,  and  in  the  observant 
eyes  of  other  nations,  gives  the  best  hope  to  the  civilized  world  of  a 
more  general  adoption  of  the  arbitrament  of  reason,  instead  of  force,  in 
tbe  disputes  of  nations. 

And  for  the  rest,  the  permanent  and  immutable  principles  of  Justice 
are  adequate  for  this,  as  for  every  other,  situation  of  human  affairs ;  for 
this,  as  for  every  other,  Tribunal  instituted  in  its  name  and  for  its  main- 
tenance. Justice — universal,  immutable  Justice — is  wholly  indestructible 
by  the  changing  fortunes  of  States  or  by  the  influence  of  all-devouring 
time, 

Casibua  haec  nuViSf  nuUo  delebilU  aevo. 

In  this  spirit  we  humbly  submit  the  whole  subject  to  the  enlightened 
judgment  of  the  Tribunal. 

0.  CusHiNa. 
Wm.  M.  Eyabts. 
M.  R.  Waite. 

15  a 
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NOTE  A -OBSERVATIONS  ON  CERTAIN  SPECIAL  CRITICISMS 
IN  THE  BRITISH  COUNTER  CASE  ON  THE  CASE  OF  THE 
UNITED  STATES.  

I.— THE  BRITISH  FOREIGN  ENLISTMENT  ACTS. 

On  the  eighth  page  of  the  British  Connter  Case  it  is  said :  ^*  The  following  sentence  is 
given  as  a  quotation  from  a  dispatch  signed  by  Earl  Rassell :  *  That  the 
lu^ni  Acu!*"  ^'"  ^or^g^  Enlistment  Act,  which  was  intended  in  aid  of  the  duties  •  »  • 
of  a  neutral  nation/  &c.  What  were  the  words  of  Earl  Russell  f  They 
were  these :  *  That  the  Foreign  Enlistment  Act,  which  was  intended  in  aid  of  the  dntiee 
and  rigkU  of  a  neutral  nation,  can  only  be  applied,'  <&c.  The  meaning  of  the  sentence 
is  altered  by  leaving  out  two  of  the  most  important  words/' 

The  Counsel  of  the  United  States  are  unable  to  discover  how  the  insertion  of  the 
omitted  words  would  increase  or  decrease,  modify  or  a£fect,  the  proposition  that  the 
Foreign  Enlistment  Act  was  intended  in  aid  of  the  duties  of  a  neutral  nation  as  repre- 
sented by  the  United  States. 

On  the  same  page  of  the  British  Counter  Case  it  is  further  said  : 

''  The  report  of  the  Commission  appointed  in  1867  to  consider  the  laws  of  Great 
Britain  available  for  the  Enforcement  of  Neutrality  is  thus  referred  to :  *  The  Tribu- 
nal of  Arbitration  will  search  the  whole  of  that  Report  and  of  its  various  appen- 
dices in  vain  to  find  any  indication  that  that  distinguished  body  imagined  or  thought 
or  believed  that  the  measures  which  they  recommended  were  not  in  full  conformity 
with  international  obligations.  On  the  contrary,  the  Commissioners  say  that  so  far 
as  they  can  see,  the  adoption  of  the  recommendations  will  bring  the  municipal  law 
into  full  conformity  with  the  international  obligations.'  Viewing  their  acts  in  the 
light  of  their  powers  and  their  instructions,  the  United  States  feel  themselves  justi- 
fied in  asking  the  Tribunal  to  assume  that  that  eminent  body  regarded  the  acts  which 
they  proposed  to  prevent  by  legislation  as  forbidden  by  international  law.  What  is 
the  passage  which  the  Government  of  the  United  States  have  referred  to,  but  have 
refrained  from  extracting  ?  It  is  this :  *  In  making  the  foregoing  reoommendatione  we 
have  not  felt  ourselves  hound  to  consider  whether  we  were  exceeding  what  oauld  be  actually  re- 
quired by  International  Law,  but  we  are  of  opinion  that  if  those  recommendationii 
should  l^  adopted,  the  municipal  law  of  this  realm  available  for  the  enforcement  of 
neutrality  will  derive  increased  efficiency  and  will,  so  far  as  we  can  see,  have  been 
brought  into  conformity  with  your  Majesty's  international  obligations.'  Thus  by  leav- 
ing out  the  words  in  which  the  Commissioners  observe  that  their  recommendations  may 
exceed  the  requirements  of  International  Law,  and  by  using  in  one  sense  words  which 
(as  the  context  proves)  they  employed  in  another,  they  are  represented  as  saying  the 
very  thing  which  they  expressly  guarded  themselves  from  being  supposed  to  say, 
namely,  that  all  the  acts  which  they  proposed  to  prohibit  were,  in  their  judgment, 
already  forbidden  by  international  law.'' 

The  United  States  accept  without  hesitation  the  issue  thus  raised  by  Her  Majesty's 
Government,  and  they  maintain  that  the  lan^age  quoted  in  the  British  Counter  Case 
does  not  justify  the  statement  that  the  Commissioners  observe,  that  their  recommenda- 
tions '^  may  exceed  the  requirements  of  international  law.^^ 

The  Commissioners  did  not  say  this,  nor  anything  which  in  any  "  sense "  gathered 
from  the  ''  context,"  by  any  rule  of  interpretation,  can  be  construed  into  the  meaning 
which  is  attributed  to  it  in  the  British  Counter  Case.    They  did  nse  the  exact  lan- 

fnage  quoted  in  the  American  Case.  They  said  that,  if  their  recommendations  should 
e  adopted,  the  municipal  law  of  Great  Britain  would,  so  far  as  they  could  see,  have 
been  brought  into  conformity  to  international  obligations.  They  also  said  that,  in 
making  those  recommendations,  they  had  not  felt  themselves  bound  to  consider  whether 
they  were  exceeding  what  could  be  actually  required  by  international  law.  In  other 
words,  they  said  that  although  it  seemed  to  them  that,  while  the  proposed  recommend- 
ations were  in  harmony  with  existing  international  obligations,  yet  they  did  not  found 
the  recommendation  on  that  fact,  but  on  its  own  intrinsic  merits.  The  Arbitrators 
will  judge  whether  this  is  not  the  fair  and  reasonable  construction  of  the  language. 
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n.- AMERICAN  NEUTRALITY  IN  179^-^4. 

It  is  said  on  page  10  of  the  British  Coanter  Case  that  *'  it  is  pleaded  that  in  1793, 
dorinff  General  Washington's  Administration,  the  representative  of 
Great  Britain  in  the  United  States  pointed  out  to  Mr.  Jefferson,  who  was  t/toT7»^S!"^'* 
then  Secretary  of  State,  acts  *which  were  deemed  Ity  Rer  Britannic  MqjeeUfe 
OoverwmetU  to  he  breaches  qf  neulralitff  done  in  contravention  of  the  President's  Procla- 
mation of  Neutrality ,'  and  he  invited  the  United  States  to  take  steps  for  the  repression 
of  snch  acts,  and  for  the  restoration  of  the  captured  prizes,"  and  that  '^  it  appears  that 
the  United  States  complied  with  these  reqne^.''  It  will  be  seen  l^at  the  representa- 
tions then  made  on  the  part  of  this  conntry  to  the  United  States  were  founded  on  the 
character  of  the  acts  themselves,  which  were  deemed  by  the  British  Government  to  be 
breaches  of  neutrality,  and  not  upon  the  fact  that  they  were  prohibited  by  the  Presi- 
dent's Proclamation.'' 

The  letter  from  Mr.  Hammond  to  Mr.  Jefferson,  which  will  be  found  on  pages  240-41 
(No.  6)  of  the  fifth  volume  of  the  British  Appendix  is  the  best  reply  to  this  averment. 
The  Minister  of  Her  Britannic  Mi^esty  says  to  the  American  Secretary  of  State  that 
he  ^'  does  not  deem  it  necessary  to  enter  into  any  reasoning  upon  these  facts,  as  he  con- 
ceives them  to  be  breaches  of  that  neutrality  which  the  United  States  profess  to  ob- 
serve, and  dtreoc  eoniraventums  of  the  prodamalion  which  the  President  issued  on  tAe22d  of 
last  month,"  The  United  States  submit  that  this  letter  is  a  complete  justification  of 
this  allegation  in  their  case  which  is  contested  by  Her  Miyesty's  Government. 

Again,  on  page  29  of  the  British  Counter  Case,  referring  to  the  commission  appointed 
under  the  seventh  article  of  "  Jay's  Treaty,"  to  ascertain  the  amount  to  be  paid  to  Great 
Britain  by  the  United  States,  it  is  said :      '  • 

"  Three  leading  decisions  pronounced  by  them  will  be  found  in  the  Appendix  to  this 
Counter  Case.    By  these  decisions  it  was  ruled : 

"1.  That  according  to  the  true  construction  of  Article  VII  of  the  Treaty,  coupled  with 
Mr,  Jefferson's  lettei',  no  claim  could  be  made  on  account  of  a  capture  made  before  the 
5th  of  June,  1793. 

'*  Hence,  compensation  was  refused  in  the  case  of  a  British  vessel  which  had  been 
captured  on  the  8th  of  May.  by  the  Sans-Cnlottes,  a  privateer  fitted  out  in  Charleston, 
and  had  been  openly  brougnt  by  her  captors  into  the  port  of  Philadelphia. 

^'  2.  That  no  compensation  would  be  made  by  vessels  illegally  fitted  out  within  the 
jurisdiction  of  the  United  States,  unless  the  prizes  had  been  subsequently  brought  into 
an  American  port.  The  owners,  therefore,  of  a  vessel  which  the  captors  had  destroyed 
at  sea  were  entitled  to  no  compensation. 

"  3.  That  where  the  prize  has  been  brought  in,  no  compensation  could  be  claimed,  if 
the  claimant  had  not  taken  proceedings  in  a  District  Court  of  Admiralty,  and  proved 
his  case  there  by  sufficient  testimony,  or  if  there  had  been  any  negligence  or  any  delay 
in  instituting  or  carrying  on  such  proceedings,  or  in  enforcing  the  judgment  if  ob- 
tained. 

*'And  it  is  said,  on  pa^e  31,  referring  to  what  had  been  said  by  the  United  States  in 
this  case  concerning  this  precedent :  'Her  M^esty's  Government  deems  itself  entitled 
to  ask  whether  these  are  correct  representations  of  the  facts  stated  in  tJie  foregoing 
pages.'" 

The  first  point  referred  to  in  the  Counter  Case  of  Her  Migesty's  Government  is,  it 
will  be  perceived,  an  adjudication  by  the  tribunal  as  to  the  extent  of  its  jurisdiction, 
i.  e.,  that  it  did  not  extend  to  cases  arising  before  the  5th  day  of  June,  1793.  The 
United  States  did  not  suppose  that  this  point  would  be  questioned  by  Her  Mi^esty's 
Government.  They  are  at  a  loss  to  understand  exactly  what  is  intended  by  Her 
Migesty's  Government  in  its  remarks  in  respect  to  this  point.  The  United  States,  in 
their  Case,  (on  page  129,)  say  that  Mr.  Hammond  was  intormed  on  the  5th  of  June,  1793, 
that  "as  to  restoring  the  prizes  it  could  not  be  done;"  and  on  page  130,  it  is  said  that  the 
United  States  Government  also  determined  at  that  time  as  to  the  fitting  out  of  priva- 
teers, that "  it  was  its  duty  to  repress  them  in  future,"  and  "  to  restore  prizes  that  might 
be  captured,"  &c,,  "  or  if  unable  to  restore  them,  to  make  compensation  for  them." 

The  reasons  for  this  distinction  drawn  between  acts  committed  before,  and  those 
committed  after,  June  5, 1793,  were  fully  and  fairly  stated  by  Lord  Tenterden  in  his 
memorandum  which  is  to  be  found  in  the  third  volume  of  the  British  Appendix,  and 
the  United  States  had  supposed  that  no  historical  fact  was  better  settled  than  that  the 
British  Government  at  tnat  time  and  ever  since  had  acquiesced  in  the  propriety  and 
thejustice  of  the  distinction  drawn  b^  General  Washington. 

When  the  United  States  made  their  statement  now  challenged,  although  they  took 
the  nrecaution  to  indicate  that  it  referred  to  captures  made  after  June  5, 1793,  they 
mu^  have  assumed  that  it  would  have  been  so  construed  without  that  precaution. 

The  second  proposition,  on  the  twenty-ninth  page  of  the  British  Counter  Case,  is  to 
be  taken  in  connection  with  the  other  controlling  and  limiting  remarks  in  the  statement 
of  the  commissioner  who  rendered  the  decision. 
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There  was  in  the  Case  no  allegation  of  permission  or  neglect  by  the  Government  of 
the  United  States  as  to  the  arming  of  the  French  cruiser.    The  commissioner  said : 

"  The  Counsel  for  the  claimant  seemed  to  suppose  that  the  obligation  to  compensate 
arose  from  the  circumstance  of  the  privateer  naving  been  originally  armed  in  the 
United  States.  But  as  there  is  not  the  smallest  evidence  to  induce  a  belief  that  in 
this  or  in  any  other  case  the  Government  permitted,  or  in  any  degree  connived  at,  suoli 
arming,  or  failed  to  use  all  the  means  in  their  power  to  prevent  such  equipment,  there 
is  no  ground  to  support  a  charge  on  the  fact  that  the  armament  originated  in  their 
ports." 

In  view  of  the  fact  that  this  very  material  onalification  of  the  doctrines  laid  down 
in  the  case  of  the  Jamaica  is  excluded  from  the  British  Counter  Case,  the  United  States 
think  they  are  justified  in  repeatingas  to  the  statements  in  the  British  Countef  Case, 
the  question  there  propounded  by  Her  Majesty's  Government,  whether  these  are  cor- 
rect representations  of  the  facts. 

As  to  the  third  proposition,  on  the  twenty-ninth  page  of  the  British  Counter  Case,  the 
United  States  refer  to  the  opinion  in  the  case  of  the  Elizabeth,  (British  Appendix, 
volume  V,  pp.  31^-328,)  upon  which  it  is  said  to  be  founded,  which  in  the  opinion  of 
the  United  States  forms  no  adei^uate  or  just  foundation  for  the  assertion  that  it  was 
there  decided  that  no  compensation  could  be  claimed  "  if  there  had  been  any  negligence 
or  any  delay  in  instituting  or  carrying  on  proceedings  in  a  district  court  of  admiralty," 
or  if  the  claimant  **  had  not  proved  his  case  there  by  sufficient  testimony,''  or  if  there 
had  been  ''delay  in  enforcing  a  judgment  if  obtained."  The  Tribunal  will  also  judge 
whether  this  is  a  correct  represeiitation  of  the  facts. 

•       III.— THE  UNITED  STATES  AND  PORTUGAL. 

On  pages  32  and  33  of  the  British  Counter  Case  will  be  found  an  extract  from  a 
letter  from  Mr.  da  Serra,  Portuguese  Minister  at  Washington,  to  the  Sec- 
pon^  *^***  ""*  retary  of  State  of  the  United  States,  dated  November  2.3, 1819 ;  and,  com- 
menting upon  this  extract,  it  is  said  on  page  33  that — 

"  In  the  Case  of  the  United  St-ates.  the  Minister  who  writes  thus  earnestly  and  vehe- 
mently is  represented  as  attaching  little  or  no  importance  to  the  matter.  The  reason 
given  is  that  he  has  chosen  the  moment  to  make  a  visit  to  Brazil.  But  in  the  sentences 
which  precede  and  follow,  and  of  which  no  notice  is  taken  in  the  Case  of  the  United 
States,  he  has  explained  why  he  chose  to  leave  his  post  at  that  particular  time,  namely, 
that  uutil,  by  amendment  of  the  law  or  otherwise,  the  proper  means  should  be  found 
for  putting  au  end  to  this  '  monstrous  conspiracy,'  he  found  by  experience  that  com- 
plaints were  useless,  and  shc^d  refrain  from  continuing  to  present  tliem  without  posi- 
tive order." 

The  statement  in  the  Case  of  the  United  States  which  is  thus  commented  upon  was 
the  following : 

'*  On  the  &d  of  November,  1819,  the  Minister  again  complained.  He  says :  '  One 
City  alone  on  this  coast  has  armed  twenty-six  ships  which  prey  upon  our  vitals,  and  a 
week  ago,  three  armed  ships  of  this  nature  were  m  that  port  waiting  for  a  favorable 
occasion  of  sailing  for  a  cruise.'  But  he  furnishes 'no  facts,  and  he  g^ves  neither  proof 
nor  fact  indicating  the  city  or  the  district  which  he  suspected,  and  nothing  to  ^ord 
the  Government  any  light  for  inquiry  or  investigation.  On  the  contrary,  he  says  :  •  / 
fihall  not  tire  you  with  the  numerous  instances  of  these  facts  ; '  and  he  adds,  as  if  attaching 
little  or  no  real  importance  to  the  matter,  'relying  confidently'  on  the  successful  efforts 
of  this  Government,  I  choose  this  moment  to  pay  a  visit  to  Brazil."  (American  Case, 
p.  143.) 

The  first  fact  that  will  strike  the  Tribunal  is  that  in  this  statement  assailing  the 
fairness  of  the  analysis  of  this  letter  which  is  given  by  the  United  States,  the  extract 
at  the  close  of  the  United  States  analysis  is  not  to  be  found.  In  fact,  the  British  Couii- 
ter  Case  omits  the  following  paragraphs  of  Mr.  da  Serra's  letter,  which,  in  the  judg- 
ment of  the  United  States,  are  the  paragraphs  the  most  essential  in  this  controversy: 

"The  Executive,  having  honorably  exerted  the  powers  with  which  your  Constitution 
invests  him,  and  the  evil  he  wished  to  stop  being  found  too  refractory,  it  would  be  mere 
and  fruitless  importunity  if  I  continued  with  individual  complaints  except  by  positive 
orders.  This  Government  is  the  only  proper  judge  of  what  constitutional  depositions 
or  arrangements  may  be  established  for  the  enforcement  of  the  laws,  and  he  alone  has 
the  means  of  obtaining  them,  which  are  constitutionally  shut  to  any  foreign  minister. 
I  trust  in  the  wisdom  and  justice  of  this  Government  that  he  will  find  the  proper  means 
of  putting  an  end  to  this  monstrous  infidel  conspiracy,  so  heterogeneous  to  the  very 
nature  of  the  United  States. 

"  Before  such  convenient  means  are  established,  the  efforts  of  a  Portuguese  Minister 
on  this  subject  (the  only  one  of  importance  at  present  between  the  two  nations)  are 
of  little  profit  to  the  interests  of  his  Sovereign.  Relying  confidently  on  the  successful 
efforts  ofthe  Government  to  bring  forth  such  a  desirable  order  of  tilings,  I  choose  this 
moment  to  pay  a  visit  to  Brazil,  where  I  am  authorized  by  His  Majesty  to  go.    My  age 
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and  my  private  aflfairs  do  not  allow  maoh  delay  in  making  use  of  this  permission,  and 
I  intend  to  profit  by  the  first  proper  occasion  that  may  ofier/'  (British  Appendix, 
volume  iii,  page  155.) 

The  United  States  submit  to  the  Arbitrators  that  the  letter  of  Mr.  da  Serra,  when 
completed  by  adding  the  passage  omitted  in  the  British  Counter  Case,  justifies  the 
statement  made  in  their  Case. 

ll  It  refers  to  representation  made  "  during  more  than  two  years  '*  previously.  This 
reference  to  what  had  already  been  noticed  in  the  analysis  in  the  American  Case  it  was 
not  necessary  to  repeat. 

2.  It  makes  an  averment  as  to  twentv-six  ships  armed  in  one  city,  and  as  to  three 
armed  ships  which  were  said  to  be  in  that  port  the  previous  week.  This  averment  is 
given  in  the  American  Case  in  Mr.  da  Serra's  own  language. 

3.  It  says  that  Mr.  da  Serra  will  not  tire  Mr.  Adams  with  the  numerous  instances  of 
the  facts,  but  he  gives  a  reason  for  this  which  is  omitted  in  the  British  Counter  Case, 
namely,  that  whue  he  is  sick  of  receiving  communications  of  Portuguese  projperty 
stolen,  he  recognizes  that  the  Government  of  the  United  States  has  been  sincere  in  its 
desire  to  suppress  what  he  complained  of,  and  has  exerted  itself  as  much  as  it  could  to 
that  end. 

4.  The  United  States  cannot  be  said  to  have  represented  Mr.  da  Serra  as  attaching 
little  or  no  importance  to  the  matter.  ^'  What  they  actually  said  was,"  he  adds,  as  if 
attaching  little  or  no  importance  to  the  matter,  **  relying  confidently  on  the  successful 
eSksrts  oi  this  Government,  I  choose  this  moment  to  pay  a  visit  to  Brazil,''  and  they  sub- 
mit that  he  certainly  did  not  do  what  it  said  in  the  British  Case  that  he  did  do, "  Explain 
why  he  chose  to  leave  his  post  at  that  particular  time,  namely,  that  until,  by  the  amend- 
ment of  the  law  or  ortherwise,  the  proper  means  should  be  found  for  putting  an  end  to 
this  '  monstrous  conspiracey/  he  found  by  experience  that  complaints  were  useless^ 
and  should  refrain  from  continuing  to  present  them  without  positive  orders.'' 

IV.— NASSAU  IN  DECEMBER,  1861,  AND  JANUARY,  1862. 

On  page  62  of  the  British  Counter  Case,  it  is  said : 

**  It  may,  however,  be  convenient,  since  the  Government  of  the  United  States  has 
charged  Earl  Russell  with  having  neglected  to  make  inquiry  and  con- 
tented himself  with  announcing  *  a  condition  of  affairs  at  Nassau '  which  Nawau. 
was '  imaginary,'  to  state  what  was  aotuiJly  done  by  Earl  Russell  upon 
the  receipt  of  Mr.  Adams's  representation,  what  had  been  previously  done,  and  what 
were  the  facts  existing  at  the  time." 

The  allegation  that  '*  the  United  States  have  charged  Earl.  Russell  with  having  neg- 
lected to  make  inquiry,  and  contented  himself  with  announcing  a  condition  of  affairs 
at  Nassau  which  was  imaginary,"  is  itself  an  imagination.  The  United  States  did  not 
deny  that  Earl  Russell  mSde  an  inquiry.  They  said  that  had  Earl  Russell  seriously  in- 
quired into  the  complaints  of  Mr.  Adams,  a  state  of  facts  would  have  been  disclosed 
entirely  at  variance  with  the  report  which  Earl  Russell,  on  the  8th  day  of  January, 
1862,  sent  to  Mr.  Adams  as  a  correct  statement  of  what  was  taking  place  at  Nassau, 
and  that  that  statement  was  imaginary.  The  facts  which  are  shown  prove  this.  Mr. 
Adams,  on  the  8th  day  of  October,  1861,  transmitted  to  Earl  Russell  a  letter  showing 
that  ^*  a  quantity  of  arms  and  powder,"  for  the  use  of  the  insurgents,  was  **  to  be  shipped 
to  Nassau,"  consigned  to  Henry  Adderley .  Earl  Russell  answered  this  complaint  on 
the  8th  day  of  Januaiy,  1862,  by  saying  that  the  Lieutenant  Governor  of  the  Bahamas 
had  received  a  letter  from  Mr.  Adderley  denying  the  allegations  brought  against  him, 
and  that  the  receiver-general  at  Nassau  said  that  no  warlike  stores  hsA  been  received 
at  that  port.  The  United  States  proved  in  their  Case  that  on  the  8th  day  of  January, 
-warlike  stores  had  arrived  in  Nassau,  and  had  been  transshipx>ed.  Her  Mfgesty's  Gov- 
ernment, in  its  Counter  Case,  has  since  proved  the  same  thing  more  in  detail.  On  the 
12th  December,  Lieutenant  Governor  Nesbitt  knew  of  the  consignment.  (British  Ap- 
pendix, vol.  V,  p.  27,  No.  8.)  On  the  28th  December,  he  knew  of  the  transshipment. 
(Same,  No.  9.)  It  is  clear,  therefore,  that  the  averment  of  the  United  States  that  the 
'' condition  of  affairs  at  Nassau,"  as  announced  by  Earl  Russell  on  the  8th  of  January, 
was  "imaginaiy"  is  correct.  Whether  the  inauiries  of  Earl  Russell  were  "  seriously" 
prosecuted,  the  United  States  leave  to  the  Arbitrators  to  decide,  on  a  comparison  of 
dates.  The  complaint  by  Mr.  Adams  was  made  on  the  1st  of  October,  1861.  (United 
States  Evidence,  vol.  i,  p.  520.)  The  instructions  to  the  Lieutenant  Governor  to  make 
the  investigation  were  dated  the  16th  October.    (British  Appendix,  vol.  v,  p.  26.) 

The  inquiry  of  Adderley  was  made  on  the  16th  November,  and  the  answer  communi- 
cated to  London  on  the  20th  November.  On  the  9th  day  of  December  the  Gladiator 
arrived,  with  palpable  proof  that  the  answer  of  the  20th  November  had  misinformed 
Her  M^esty*s  (^vernment.  Between  that  day  and  the  8th  January,  the  date  of  Earl 
Russell's  note  to  Mr.  Adams,  there  was  plenty  of  time  to  have  given  HerMigesty's  Gov- 
ernment correct  information,  which  was  not  "  imaginary."  That  was  either  not  done, 
or  if  done  it  was  never  communicated  to  the  Government  of  the  United  States. 
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On  page  65  it  is  said : 

"  It  might  have  been  reasonabl  v  snpposed,  therefore,  that  the  course  pnrsaed  by  the  au- 
thorities at  Nassau  in  the  case  of  the  Flambeau  and  her  coal  ships,  would  have  merited 
the  approval  of  the  Government  of  the  United  States  instead  of  being  denounced  as  a 
violation  of  neutrality.  *  *  What,  then,  is  the  grievance  of  the  United  States  T  It 
is  that  the  United  States  cruisers  were  precluded  mm  using  the  Bahamas  for  belliger- 
ent operations." 

The  United  States  cannot  i>ermit  themselves  to  characterize  this  statement  as 
it  deserves.  They  do  not  complain  that  they  were  **  precluded  from  using  the  Baha- 
mas for  belligerent  operations,''  but  they  do  complain,  and  they  assert  that  they  have 
proved,  that  the  insurgents  were  encouraged  to  use  all  the  Britisb  ports  for  such 
operations. 


NOTE  B -EXTRACTS  FROM  VARIOUS  DEBATES  IN  THE  PARLIA- 
MENT OF  GREAT  BRITAIN  REFERRED  TO  IN  THE  FOREGOING 
ARGUMENT.  

I.— THE  FOREIGN-ENLISTMENT  ACT  OF  JULY  3, 1819. 

Debates  in  Parliament  on  the  passage  thereof. 

In  the  Honse  of  Commons,  15tn  May,  3d,  10th,  11th,  and  2l8t  Jnne,  1819.    (See  Han- 
sard's Parliamentary  Debates,  first  series,  vol.  xl,  pp.  38^-374,  pp.  867-     _  «  , 
909,  pp.  1084-1117,  pp.  1118-1125,  pp.  1232-1285.)                                           iJo? Ict'o?  julri; 

In  the  House  of  Lords,  28th  Jane,  1819.    (See  ibid,,  pp.  1317-1416.)        »«»* 

On  May  13, 1819,  the  Attorney  General  moved  for  leave  to  brin^  in  a  bill  to  prevent 
enlistments  and  equipments  of  vessels  for  foreign  service.    He  said : 

"  He  wished  merely  to  give  this  country  the  right  which  every  legitimate  country 
should  have,  to  prevent  its  subjects  from  breaking  the  neutrality  existing  toward  ac- 
knowledged states,  and  those  assuming  the  power  of  any  states.  It  was  m  the  power 
«f  any  state  to  prevent  its  subjects  from  breaking  the  neutrality  professed  by  the  Gov- 
ernment, and  they  were  not  to  judge  whether  their  so  enlisting  would  be  a  breach  of 
neutrality  or  not.''    (Pp.  362,  363.) 

He  said  further : 

^The  second  provision  of  this  bill  was  rendered  necessary  by  the  consideration,  that 
assistance  might  be  rendered  to  foreign  states  through  the  means  of  the  subjects  of 
this  country,  not  only  by  their  enlisting  in  warfare,  but  also  by  their  fitting  out  ships 
for  the  purpose  of  war.  It  was  extremely  important  for  the  preservation  of  neutrality, 
that  the  subjects  of  this  country  should  be  prevented  from  fitting  out  any  equipmento, 
not  only  in  the  ports  of  Great  Britain  and  Ireland,  but  also  in  the  other  ports  of  the 
British  dominions,  to  be  employed  in  foreign  service.  The  principle  in  this  case  was 
the  same  as  in  the  other,  because  by  fitting  out  armed  vessels,  or  by  supplying  the  ves- 
sels of  other  countries  with  warlike  stores,  as  effectual  assistance  might  be  rendered 
to  a  foreign  power  as  bv  enlisting  in  their  service."    (P.  364.) 

Sir  James  Mackintosn,  opposing  the  bringing  in  of  the  Bill,  said  : 

^  It  was  impossible  to  deny  that  the  sovereign  power  of  every  state  could  interfere 
to  prevent  its  subjects  from  engaging  in  the  wars  of  other  states,  by  which  its  own 
peace  might  be  endangered,  or  its  own  interests  affected.  His  Majesty  could  command 
nis  own  subjects  to  abstain  from  acts  by  which  the  relations  of  the  state  with  other 
states  might  be  disturbed,  and  could  compel  the  observation  of  peace  with  them.'' 
(P.  366.) 

Lord  Castlereagh,  favoring  the  bringing  in  of  the  Bill,  said : 

"It  now  became  us  to  adopt  a  measure  by  which  we  might  enlbrce  the  common  law 
against  those  whose  conduct  would  involve  us  in  a  war,  and  to  show  that  we  were  not 
conniving,  as  we  were  supposed,  with  one  of  the  parties.^    (P.  369.) 

Leave  was  given  to  bring  in  the  Bill.    (P.  374.) 

On  Jnne  3, 1819,  the  Attorney  moved  the  second  reading  of  this  Bill,  and  said : 

"Such  an  enactment  was  reqnired  by  every  principle  of  justice ;  for  when  the  state 
says, '  We  will  have  nothing  to  do  with  the  war  waged  between  two  separate  powers,' 
and  the  subjects  in  opposition  to  it  say, '  We  will,  however,  interfere  in  it,'  surely  the 
hocise  would  Bee  the  necessity  of  enacting  some  penal  statutes  to  prevent  them  from 
doing  so ;  unless,  indeed,  it  was  to  be  contended  that  the  state  and  the  sn^ects  who 
eomposed  that  state  might  take  distinct  and  opposite  sides  in  the  quarrel.  He  should 
now  allude  to  the  petitions  which  had  that  evening  been  presented  to  the  house 
against  the  bill ;  and  here  he  could  not  but  observe  that  they  had  either  totally  mis- 
understood or  else  totally  misi'epresented  its  intended  object.  They  had  stated  that  it 
was  calculated  to  check  the  commercial  transactions  and  to  injure  the  commercial  in- 
terests of  the  country.  If  by  the  words  *  commercial  interests  and  commercial  trans- 
actions' were  meant  'warlike  adventures,'  he  allowed  that  it  would ;  but  if  it  were  in- 
tended to  argne  that  it  would  diminish  a  fair  and  legal  and  pacific  commerce,  he  must 
•enter  his  protest  against  any  such  doctrines.  Now,  he  maintained,  that  as  war  was 
actually  carried  on  against  Spain  by  what  the  petitioners  called  commercial  transac- 
tions, it  was  the  duty  of  the  house  to  check  and  injure  them  as  speedily  as  possible." 
(P.  875.) 

Mr.  Denman,  opposing  the  bill,  said : 

'*  He  was  perfectly  at  a  loss  to  conjecture  by  what  ingenuity  the  honorable  and 
learned  gentleman  could  torture  this  argument  into  a  denial  of  the  power  of  the  sov- 
ereign and  the  legislature."    (P.  877.) 


232  ARGUMENT  OF  THE  UNITED  STATES. 

On  June  10, 1819,  the  Attorney  General  moved  the  order  of  the  day  for  going  into 
committee  on  this  bill. 

Sir  James  Mackintosh,  opposing  the  bill,  said  : 

''  The  right  honorable  gentleman  had  observed  that  snch  a  measure  as  the  present 
had  been  introduced  by  the  Government  of  the  United  States  and  acceded  to  by  Con  - 
gress.  The  United  States,  said  the  right  honorable  gentleman,  concluded  a  treaty  with 
Spain,  and  Congress  passed  an  act  to  carry  that  treaty  into  effect.  And  why  did  they 
do  so  f  Because,  though  the  common  law  in  England  was  sufficient  for  the  required 
purpose,  in  America  it  was  not.  The  power  of  making  war  and  peace  was  not  vested 
m  the  President  of  America  as  it  was  in  the  King  of  England.  In  America,  therefore, 
a  legislative  act  was  necessary.  But  as  His  Majesty's  proclamation  of  1817  was  still  in 
force,  how  could  any  legislative  measure  be  necessary  in  this  country  i"    (P.  1094.) 

Mr.  Canning,  supporting  the  bill,  said : 

^'  The  house  had  to  determine,  first,  if  the  existing  laws  of  the  country  would  enable 
her  to  maintain  her  neutrality ;  secondly,  if  the  repeal  of  those  laws  would  leave  the 
power  of  maintaining  that  neutrality ;  and  thirdly,  if  both  the  former  questions  were 
negatived,  whether  the  proposed  measure  was  one  which  it  was  fit  to  adopt."  (P.  1104.) 

He  said  further : 

"  Was  there,  he  would  ask,  anything  incompatible  with  the  spirit  of  liberty  in  en- 
abling a  government  to  lay  such  a  restraint  on  the  action  of  its  own  subjects  as  might 
insure  the  observance  of  perfect  neutrality  toward  two  belligerents  f  If  tbere  was,  how 
happened  it  that  the  honorable  and  learned  gentleman  approved  so  cordially  of  the 
proclamation  of  1817  f  In  that  proclamation,  which  was  tne  only  public  act  of  the 
British  government  on  the  subject,  a  spirit  of  strict  impartiality  had  been  exhibited. 
Contemplating  the  character  of  that  proclamation,  what  right  had  any  man  to  infer 
that  the  feelings  and  opinions  of  government  had  undergone  a  change  on  the  subject  V* 
(P.  1104.) 

He  said  further : 

"  It  surely  could  not  be  forgotten  that  in  1794  this  country  complained  of  various 
breaches  of  neutrality  (thongh  much  inferior  in  de^ee  to  those  now  nnder  considera- 
tion) committed  on  the  part  of  subjects  of  the  United  States  of  America.  What  was 
the  conduct  of  that  nation  in  consequence  f  Did  it  resent  the  complaint  as  an  infringe- 
ment of  its  independence  7  Did  it  refnse  to  take  such  steps  as  would  insure  the  imme- 
diate observance  of  neutrality  f  Neither.  In  1795,  immediately  after  the  application 
fh>m  the  British  government,  the  legislature  of  the  United  States  passed  an  act  pro- 
hibiting, under  heavy  penalties,  the  engagement  of  American  citizens  in  the  armies  of 
any  befiigerent  power.  Was  that  the  only  instance  of  the  kind  f  It  was  but  last  year 
that  the  United  States  passed  an  act,  by  which  the  act  of  1795  was  confirmed  in  every 
respect,  again  prohibiting  the  engagement  of  their  citizens  in  the  service  of  any  foreign 
power ;  and  pointing  distinctly  to  the^rvice  of  Spain,  or  the  South  American  provinces.'^ 
(P.  1105.) 

He  said  further : 

"  If  a  foreigner  should  chance  to  come  into  any  of  our  ports  and  see  all  this  mighty 
armament  equipping  for  foreign  service,  he  would  naturally  ask,  *  With  what  nation 
are  you  at  warr    Tne  answer  would  be,  *  With  none.' 

**  'For  what  purpose,  then,'  he  would  say, '  are  these  troops  levied,  and  by  whom  V 
The  reply  of  course  must  be, '  They  are  not  levied  by  government ;  nor  is  it  known  for 
what  service  they  are  intended ;  but,  be  the  service  wiiat  it  may,  government  cannot 
interfere.'  Would  not  all  that  give  such  a  foreigner  a  high  ?dea  of  the  excellence  of 
the  English  constitution  f  Would  it  not  suggest  to  him  tbat  for  all  the  ordinary  pur- 
poses of  a  state  tbere  was  no  government  in  England  T  Did  the  honorable  and  learned 
gentleman  not  think  that  the  allowing  of  armaments  to  be  fitted  out  in  this  country 
against  a  foreign  power  was  a  just  cause  of  war  f"    (P.  1106.) 

He  said  further : 

**  It  was  the  doctrine  laid  down  by  the  English  government  itself  that  was  now  on 
its  trial.  This  country  was  now  called  upon  to  say  whether  it  would  act  on  its  own  as- 
serted principles.  Those  acts,  which  the  bill  under  the  consideration  of  Parliament 
tended  to  repress,  were  acts  which  in  the  document  put  forth  by  England  forty  years 
ago  were  termed  a  'manifest  breach  of  the  law  of  nations.'"    (P.  1107.) 

On  June  11, 1819,  Lord  Castlereagh,  in  answer  to  an  inquiry  made  in  the  debate  on 
the  bill,  said  :  ''That  His  M(\jesty^  government  had  issued  a  prohibition  against  the 
exportation  of  arms  or  warlike  stores  to  Cuba,  or  any  of  our  West  India  islands,  for 
the  purpose  of  being  sent  to  the  service  either  of  the  provinces  in  insurrection,  or  of 
those  continuing  within  the  allegiance  of  Spain.  They  had  taken  precautions  to  guard 
against  our  own  islands  being  made  the  means  of  thwarting  the  views  of  the  parent 
state."    (P.  1124.) 

On  June  21, 1819,  the  order  of  the  day  being  for  the  third  reading  of  the  Foreign  En- 
listment bill,  Sir  W.  Scott,  supporting  the  bill,  said : 

**  It  was  quite  unnecessary  for  him  to  argue  that  it  was  just  and  proper  to  preserve  a 
strict  neutrality  between  a  country  and  it«  colonies,  when  that  country  was  bound  to 
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OS  in  the  ties  of  amity,  by  existing  treaties.  When  he  said  a  strict  neatrality,  he  meant 
a  neutrality  which  consisted  in  a  complete  abstinence,  not  only  from  al^olnte  war&re^ 
bnt  from  the  giving  of  any  kind  of  assistance  to  either  one  side  or  the  other/'  (P. 
1232.) 

He  said  further : 

<*  There  conld  be  no  solecism  more  iojnrioas  in  itself,  or  more  mischievous  in  its  con- 
sequences, than  to  argue  that  the  subjects  of  a  state  had  a  right  to  act  amicably  or 
hoetilely  with  reference  to  other  countries,  without  any  interposition  of  the  State  it- 
self. It  was  hardly  necessary  for  him  to  press  these  considerations,  because  all  the 
arguments  that  he  had  heard  on  the  subject  had  fully  admitted  that  it  was  the  right 
of  States,  and  of  States  only,  to  determine  whether  they  would  continue  neutral  or 
assume  a  belligerent  attitude — that  they  had  the  ]f>ower  of  preventing  their  subjects 
from  becoming  belligerent,  if  they  pleased  to  exert  it.  In  tht)  next  place,  it  was  fully 
admitted  that  the  government  of  this  country  possessed  that  right,  which  was  essen- 
tial to  its  safety  and  sovereignty.''    (P.  1233  ) 

Mr.  Robert  Grant,  supporting  the  Bill,  said: 

"  Why,  Sir,  what  sort  of  neutrality  is  this,  which,  while  it  operates  only  as  a  more 
subtle  sword  of  annoyance  against  the  passive  party,  throws,  an  impenetrable  tegia 
over  the  assailant  f  A  neutrality  which  completely  protects  the  aggi*essions  of  the 
power  who  has  stipulated  to  observe  it,  while  it  leaves  the  power  to  whom  the  stipu- 
lation has  been  given,  only  tenfold  more  exposed  and  defenseless.  Let  the  matter  next 
be  tried  on  a  somewhat  broader  ground.  Every  government,  in  its  foreign  relations, 
was  the  repr^ntative  of  the  nation  to  which  it  ^longed,  and  it  was  of  the  highest 
importance  to  the  peace  of  nations  that  government  should  be  so  considered.  Nations 
announced  their  intentions  to  each  other  through  the  medium  of  their  rulers.  Hence 
every  state  knew  where  to  look  to  expressions  of  the  will  of  foreign  nations,  where  to 
learn  whether  war  or  peace  was  intended,  where  to  demand  redress  for  ipjuries,  and 
where  to  visit  injuries  unredressed.  But  all  this  system  was  inverted  and  thrown  into 
confusion,  if  the  government  might  act  in  one  way  and  the  nation  in  another.  All 
this  system  was  at  an  end  if,  while  we  were  professedly  at  peace  with  Spain,  she  was 
to  be  attacked  by  a  large  arm^  of  military  adventurers  from  our  own  shores,  a  sort  of 
extrornational  body — utterly  irresponsible,  utterly  invulnerable,  except  in  their  own 
persons — for  whose  acts  no  redress  could  be  demanded  of  the  British  government — 
who  might  burn,  pillage,  and  destroy,  then  find  a  safe  asylum  in  their  own  country 
and  leave  us  to  say, '  We  have  performed  our  engagements — we  have  honorably  main- 
tained our  neutral  character.'"    (P.  1243.) 

He  said  further : 

'^It  was,  besides,  to  be  remembered,  that  an  exact  precedent  for  the  present  meas- 
ure was  supplied  by  the  act  to  which  the  honorable  gentleman  opposite  (Mr.  Scarlett) 
bad  referred :  the  act  for  preventing  the  exportation  of  arms  and  ammunition  without 
the  royal  license.  There,  as  here,  tne  Crown  possessed  a  prerogative  by  the  common 
law,  and  there,  as  here,  you  added  facilities  for  the  exercise  of  that  prerogative  by 
statute."  (P.  1250.) 

When  the  House  divided,  there  appeared,  ayes,  190 ;  noes,  129. 

On  June  28, 1819,  upon  his  motion  to  commit  the  bill,  Earl  Bathurst,  supporting  the 
bin,  said : 

'*The  supplying  belligerents  with  warlike  stores,  and  equipping  vessels  for  warlike 
purposes,  were  also  prohibited.  With  respect  to  tliis  part  of  the  bill,  he  had  heard  no 
objection  from  any  quarter.  The  evils  experienced  in  commerce  from  vessels  roaming 
over  the  seas,  under  unknown  and  unacknowledged  flags,  had  been  too  generally  felt 
to  suppose  that  British  merchants  would  be  much  dissatisfied  with  the  regulations 
provided  by  this  part  of  the  bill."    (P.  1380.) 

He  said  farther : 

**  Looking,  then,  to  the  principles  and  grounds  of  general  policy,  he  would  say :  that 
be  should  scarcely  look  for  any  other  dehnition  of  a  state  incapable  of  maintaining  the 
relations  of  peace  and  amity  with  other  powers  than  this,  that  its  subjects  made  war 
at  pleasure  upon  states  with  whom  their  government  was  at  peace,  and  without  any 
interruption  from  that  government  to  their  pursuits.  And  yet  such  had  been  for  some 
time  the  actual  situation  of  this  country."    (P.  1380.) 

He  said  further : 

'*  What  would  the  British  merchants,  who  petitioned  against  this  bill,  say  if  they 
saw  expeditions  sailing  from  French  ports  to  attack  the  sources  of  oAr  commerce  in 
every  quarter  of  the  world  ?  He  was  afraid  we  should  not  be  much  benefited  by  its 
being  left  to  the  option  of  French  officers  to  engage  on  either  side,  according  to  their 
individual  opinions."    (P.  1383. ) 

Lord  Holland,  opposing  the  bill,  said : 

''As  an  argument  in  favor  of  the  present  bill,  the  noble  lord  has  said,  that  if  it  was 
not  passed  we  could  not  preserve  our  neutrality.  Now,  he  (Lord  Holland)  would,  pu 
the  contrary,  maintain,  that  the  existing  laws  were  sufiicient  for  that  purpose.    He 
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woald  even  run  the  hazard  of  standing  np  for  the  prerogative  in  this  case  against  the 
noble  lord."    (P.  1391.) 

He  said  farther : 

'^A  sovereign  might  be  called  upon  by  one  belligerent  party,  with  whom  he  was  in 
alliance,  to  prevent  his  sabjectf  from  entering  into  the  service  of  its  enemy,  so  as  to  be 
employed  against  it.  The  sovereign  might  issue  his  proclamation  prohibiting  his 
subjects  firom  enlisting ;  and  n  they  did  so  after  that  proclamation,  they  would  be 
guilty  of  a  high  misdemeanor  snd  might  be  punished  accordingly.  But  this  was  all 
that  a  belligerent  state  could  ask.  It  could  not  demand  from  the  sovereign  a  change 
in  the  mun&ipal  laws  of  his  dominions,  or  a  modification  of  them,  to  suit  its  eonren- 
ience.  The  noble  earl  had  said :  *  Look  to  the  United  States,  and  see  what  they  have 
done ;'  but  he  had  not  adverted  to  the  difference  between  the  power  of  the  executive 
in  this  country  and  the  American  Union.  The  President  of  the  United  States  had  not 
the  power,  like  the  sovereign  of  England,  of  making  peace  and  war :  and,  therefore, 
as  the  executive  had  not  the  ri^ht  of  enforcing  peace,  a  foreign  state  nad  the  right  of 
demanding  a  law  from  the  legislature  to  prevent  war.  The  example  of  the  United 
States  was,  therefore,  no  precedent  for  us,  where  the  prerogative  already  possessed  the 
right  which  a  particular  law  was  there  requisite  to  confer.'^    (P.  1391.) 

The  bill  on  this  day  went  through  the  committee. 

II.— LORD  ALTHORPS  MOTION  FOR  THE  REPEAL  OF  THE  FOREIGN  ENLIST- 
MENT ACT. 

Motion    to    reiMiil 

KMini  Act.  Debate  in  the  House  of  Commons,  on  the  I6th  day  of  April,  1823.  (See 

Hansard's  Parliamentary  Debates,  second  series,  vol.  viii,  pp.  1019-1059.) 

Mr.  Canning,  opposing  the  motion,  said : 

''Sir,  the  act  is  aivided  into  two  plain  and  distinct  parts;  the  one  prohibiting  Brit- 
ish subjects  from  entering  into  the  military  service  of  belligerent  states ;  the  other  for- 
bidding the  fitting  out  of  privateers  for  the  service  of  those  states,  in  British  ports, 
with  British  means  and  money,  oi'  which  are  to  be  manned  with  British  seamen.'^  (P. 
1052.)  ^ 

He  said  further : 

''  If  I  wished  for  a  guide  in  a  system  of  neutrality,  I  should  take  that  laid  down 
by  America  in  the  days  of  the  presidency  of  Washington  and  the  secretaryship  of 
Jefferson.  In  1793  complaints  were  made  to  the  American  Government  that 
French  ships  were  allowed  to  fit  out  and  arm  in  American  ports  for  the  purpose 
of  attacking  British  vessels  in  direct  opposition  to  the  laws  of  neutrality.  Immediately 
upon  this  representation  the  American  Government  held  that  such  a  fitting 
out  was  contrary  to  the  laws  of  neutrality ;  and  orders  were  issued  prohibiting  the 
arming  of  any  French  vessel  in  American  ports.  At  New  York,  a  French  vessel  fitting 
out  was  seizea,  delivered  over  to  the  tribunals,  and  condemned.  Upon  that  occasion 
the  American  Government  held  that  such  fitting  out  of  French  ships  in  American  ports, 
for  the  purpose  of  cruising  against  English  vessels,  was  incompatible  with  the  sover- 
eignty of  the  United  States,  and  tended  to  interrupt  the  peace  and  good  understanding 
which  subsisted  between  that  country  and  Great  Britain.  Here,  sir,  I  contend,  is  the 
principle  of  neutrality  upon  which  we  ought  to  act.  It  was  upon  this  principle  that 
the  bill  in  question  was  enacted.'^    (P.  10^.) 

He  said  further : 

"  While  we  declare  ourselves  neutral,  let  us  avoid  passing  the  strict  line  of  demar- 
kation.  When  war  comes,  if  come  it  must,  let  us  enter  into  it  with  all  the  spirit  and 
energy  which  becomes  us  as  a  great  and  independent  state.  That  period,  however,  I 
do  not  wish  to  anticipate,  and  much  less  desire  to  hasten.  If  a  war  must  come,  let  it 
come  in  the  shape  of  satisfaction  to  be  demanded  for  ipjuries^H>f  rights  to  be  as- 
Berted^H>f  interests  to  be  protected^H>f  treaties  to  be  fulfilled.  But,  in  God's  name,  let 
it  not  come  on  in  the  paltry  pettifogging  way  of  fitting  out  ships  in  our  harbors  to 
cruise  for  gain.  At  all  events,  let  the  country  disdain  to  be  sneaked  into  a  war.  Let 
us  abide  strictly  by  our  neutrality,  as  long  as  we  mean  to  adhere  to  it ;  and  by  so  do- 
ing we  shall,  in  the  event  of  any  necessity  for  abandoning  that  system,  be  the  better 
able  to  enter  with  effect  upon  any  other  course  which  the  policy  of  the  country  nlay 
reqnire."    (P.  1057.) 

When  the  Ho^se  divided  there  appeared  for  the  motion,  110 ;  against  the  motion,  216. 

III.— THE  AFFAIR  AT  TERCEIRA. 

Debate  in  the  House  of  Commons  on  the  28th  of  April,  1830.  (See  Hansard's  Parlia- 
Terceiia.  mcutary  Debates.  New  Scries,  vol.  xxiv.  pp.  12&-214.)   . 

^rceua.  ^j^^  rcsolutious  bcfore  the  house  were  as  follows  : 

"  That  prior  to  the  12th  of  December,  1828,  Her  Majesty  the  Queen,  Donna  Maria  II, 
had  been  recognized  by  His  Majesty,  and  the  other  great  powers  of  Europe,  to  be  legiti- 
mate Queen  of  Portugal ;  and  that  at  the  period  above  named  the  said  Queen  was 
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reaidiDg  in  this  conntiy  and  bad  been  received  by  His  Mi^esty  with  the  aocnstomed 
honors  of  her  royal  rank. 

''  That  on  the  said  12tb  of  December  the  island  of  Te^eira,  part  of  the  dominions  of 
the  Queen  of  Portngal,  was  governed  by  authorities,  civil  and  legal,  in  allegiance  to 
Her  Majesty. 

^*  That  on  the  said  12th  of  December  instructions  were  g^  ven  l>y  the  Lords  Commis- 
sioners  of  the  Admiralty,  stating  that  a  considerable  number  of  Portucueee  soldiers 
and  other  foreigners  were  about  to  sail  in  transports  from  Plymouth  to  Falmouth,  and 
it  is  supposed  they  intend  making  an  attack  on  Terceira  or  other  of  the  West- 
ern Isles ;  and  His  Mi^esty  having  been  pleased]to  command  that  a  naval  force  should 
be  immediately  dispatched  to  interrupt  any  such  attempt,  you  are  hereby  required 
and  directed  to  take  ship  and  sloop  named  in  the  margin  under  your  command  and  to 

Eroceed  with  all  practical  expedition  to  Terceira ;  and  having  ascertained  that  you 
ave  succeeded  in  reaching  that  Island  before  the  transports  tuluded  to,  you  will  re- 
main yourself  at  Ongra  or  Praia,  or  cruising  close  to  the  island  in  the  most  advisable 
position  ibr  intercepting  any  vessels  arriving  off  it,  and  you  will  detach  the  other  ships 
as  you  shall  deem  l^wt  u»r  preventing  the  aforesaid  force  from  reaching  any  of  the  other 
islands. 

"  That  on  the  arrival  of  the  naval  force  sent  to  Terceira,  in  pursuance  of  these 
instructions,  the  commanding  officer  found  that  island  in  possession  of,  and  governed 
by,  the  authorities  above  mentioned. 

^'  That  in  the  beginning  of  January,  1829,  a  number  of  Portuguese  subjects  or  sol- 
diers of  her  said  Mt^eety,  voluntarily  left  this  country  with  a  view  of  repairing  to  the 
said  island,  and  that  tneir  departure  and  destination  were  known  to  His  M^esty's 
Government ;  that  they  appear  to  have  embarked  and  sailed  in  unarmed  merchant- 
ships,  to  have  been  unaccompanied  by  any  naval  force,  and  themselves  without  any 
arms  or  ammunition  of  war. 

**  That  these  unarmed  merchant-ships  and  passengers  were  prevented  by  His  Mig- 
eetys  naval  forces,  sent  for  the  purpose,  fW>m  entering  the  harbor  of  Porto  Praia ;  and 
that  after  they  had  been  fired  into  and  blood  had  been  spilled  they  were  compelled, 
under  threat  of  the  further  use  of  force,  again  to  proceed  to  sea,  and  warned  to  quM 
the  neighborhood  of  Terceira  and  the  rest  of  the  Azores,  but  that  they  might  proceed 
wherever  else  they  might  think  proper. 

*^  That  the  use  of  force  in  intercepting  these  unarmed  vessels,  and  preventing  them 
anchoring  and  landing  their  passengers  in  the  harbor  of  Porto  Praia,  was  a  violation 
of  the  sovereignty  of  the  state  to  which  the  Island  of  Terceira  belonged ;  and  that  the 
farther  interference  to  compel  those  merchant-ships  or  transports  to  quit  the  neigh- 
borhood of  the  Azores  was  an  assumption  of  Jurisdiction  upon  the  high  seas  neither 
justified  by  the  necessities  of  the  case  nor  sanctioned  by  the  general  law  of  nations.^ 
(Pp.  126, 127). 

Daring  the  debate  Mr.  Secretary  Peel,  speaking  against  the  resolutions,  said  : 

"The  next  question  for  consideration  was  the  character  of  the  expedition,  and  his 
right  honorable  friend  contended  that,  going  unarmed  from  our  shores,  the  refhsees 
were  not  to  be  considered  as  a  military  body,  and  that  their  conduct  was  no  breach  of 
oar  neutrality.  Was  it  then  to  be  contended  that  no  exi>edition  was  a  military  expe- 
diti<Hi  except  the  troops  had  their  arms  on  board  the  same  vessels  with  them  f  If  they 
-were  on  board  one  vessel,  and  their  arms  in  another,  did  that  make  any  difference  f 
Was  such  a  pretense  to  be  tolerated  by  that  common  sense  to  which  the  Honorable 
Baronet  had  appealed,''    (P.  198.) 

He  said  further : 

*'Arms  were  already  provided  for  them  at  Terceira;  the  men  were  proceeding 
thither  for  the  purpose  of  using  the  arms,  and  no  person  could  for  one  moment  doubt 
what  was  the  real  nature  and  character  of  the  expedition.''    (P.  198.) 

He  said  further: 

"  It  was  not  necessary,  he  believed,  further  to  discuss  the  question  whether  the  ex- 
pedition were  or  not  a  breach  of  our  neutrality;  and  conceiving  that  it  was,  the  next 
question  which  required  to  be  settled  was,  whether  or  not  we  were  justified,  after  the 
expedition  had  left  our  ports,  in  preventing  it  from  reaching  the  place  oi  its  desti- 
nation. On  that  point,  he  thought,  a  complete  answer  to  the  statement  of  his  right 
honorable  friend  who  opened  the  debate,  had  been  given  by  his  right  honorable  friend 
who  sat  near  him.  The  Portuguese  refugees  and  their  leaders  had  throughout  been 
guilty  of  the  grossest  deception  toward  the  British  Government.  It  had  been  such 
as  to  justly  subject  them  to  the  treatment  they  had  received."    (P.  200.) 

He  said  further : 

"  Were  the  Government  of  this  country  to  allow  itself  to  be  deceived  in  the  way 
these  refngeee  had  deceived  it,  the  ports  of  England  would  be  selected  by  all  the  dis- 
contented people  of  Europe  to  fit  out  and  prepare  expeditions  against  their  ^vem- 
ments ;  or  even  expeditions  to  plunder  and  devastate  other  countries.  It  might  be 
true  that  we  had  no  ri^ht  to  punish  the  Portuguese  for  their  fraud,  but  we  had  a  right 
to  prevent  them  profiting  by  their  fraud,  particularly  when  doing  what  might  have 
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involved  ns  id  a  contest  with  another  power  on  account  of  the  breach  of  our  neutrality 
committed  by  these  people.'*    (P.  200.) 

He  said  farther: 

"  Neutrals  shall  not  suffer  themselves  or  their  possessions  to  be  made  instr amenta) 
in  doin^  injury  to  other  nations.  There  is  no  law  of  nature  or  of  nations — no  obliga- 
tion of  justice — which  condemn  us  to  be  the  dupes  of  those  who  would  lead  ns  into 
such  wrong.  That  was  the  doctrine  he  would  apply  to  the  present  case — we  were  not 
to  be  made  the  dupes  of  these  people,  to  commit  wrong  against  another  power.  But 
the  consequences,  he  believed,  of  such  proceedings,  did  we  permit  them,  would  be  fatal 
to  ourselves.  If  we  supported  or  allowed  fraud  we  should  have  no  remedy  but  to 
submit  to  it  when  our  own  rights  were  in  question.  If  we  allowed  one  hostile  expeditiou 
to  be  prepared  within  our  territory,  ten  years  would  not  elapse,  to  use  the  remarkable 
words  of  Mr.  Canning  in  the  debate  on  the  Alien. Bill,  ^before  this  country  will  be 
made  the  work-shop  of  intrigue,  and  the  arsenal  of  every  malcontent  faction  in  Europe.' 
Placed,  as  this  country  is,  on  the  confines  of  the  Old  World  and  the  New,  possessing 
such  facilities  in  her  manufactures  and  in  her  natural  advantages,  and  above  all,  in 
her  free  institutions,  for  the  purposes  of  hostility,  it  becomes  her  to  watch  with  the 
narrowest  scrutiny  that  the  facilities  she  affords  are  not  abused  to  her  own  injury." 
(P.  201.) 

He  said  further: 
•  ^'He  remembered  that  when  he  was  sittin;^  by  the  side  of  Mr.  Canning,  as  his  col- 
league in  office,  that  it  was  stated  by  that  right  honorable  Gtontleman,  shortly  before 
the  Alien  Act  was  brought  forward,  and  when  Ministers  were  considering  of  the  pro- 
priety of  abandoning  it  altogether,  that  information  had  been  obtained,  and  he  knew 
it  to  be  correct,  that  the  Spanish  constitutionalists — the  mart vrsfto  liberty,  as  the  hon- 
orable baronet  called  them — had  resolved  to  foment  internal  disorders  in  the  domin- 
ions of  Spain.  Mr.  Canning  stated  in  the  House  that  he  did  not  allow  a  day  to  elapse, 
after  learning  this  fact,  without  notifying  to  the  persons  carrying  on  these  intrigues 
that  *the  Government  would  not  iJlow  them  to  desecrate  the  asylum  they  had  chosen 
for  their  protection,'  and  at  the  same  time  he  gave  information  to  the  Governor  of  the 
S|»anish  province  threatened  by  these  machinations  of  what  was  going  on.  Mr.  Can- 
ning said  that  it  was  ridiculous  to  suppose  that  if  we  authorized  such  a  line  of  con- 
duct we  should  not  have  to  pay  the  penidties  of  hostility.  For  the  interest  and  peace  of 
this  country — ^not  less  than  for  the  interest  and  peace  of  other  countries — he  enforced 
on  all  those  who  resided  here  the  strictest  neutrality.  '  Qod  knew,*  he  said,  *  when 
we  should  see  the  end  of  the  prevailing  agitation,  when  the  struggle  of  opinions  would 
terminate;  and  no  man  could  wish  for  it  more  than  he  did ;  but  he  claimed  these  bills 
in  order  that  we  might  not  be  fooled,  gulled,  bullied,  cheated,  or  deceived  into  hostilities 
into  which  we  never  intended  to  enter.' "    (P.  201.) 

He  said  further : 

'*  As  long  as  England  remained  at  peace,  she  might  be  an  asylum  to  the  unfortunate, 
a  refuge  to  the  distressed,  and  a  retreat  to  those  who  were  weary  and  heavily  laden, 
where  they  might  lay  down  their  burden  and  be  at  rest.  But  to  maintain  our  inde- 
pendence, to  preserve  the  power  of  being  this  place  of  refuge,  it  was  necessary,  to  use 
the  words  of  Mr.  Canning,  that  'we  should  not  be  fooled,  gulled,  bullied,  cheated,  or 
deceived  into  hostilities  y  and  in  order  to  prevent  such  a  result,  he  hoped  the  house 
would  join  with  him  in  rejecting  the  resolutions  which  had  been  proposed,  and  which 
were  neither  more  nor  less  than  a  severe  censure  on  the  conduct  of  those  who  had  pre- 
vented England  from  being  cheated  into  hostilities."    (P.  202.) 

Mr.  Huskisson,  speaking  in  favor  of  the  resolution,  said : 

'*  But  having  evaded  our  laws,  we  had  no  right  to  punish  them ;  we  might  have  some 
authority  over  them  as  long  as  they  were  within  our  jurisdiction,  but  the  complaint 
made  against  them  proved  that  they  had  escaped  beyond  the  limits  which  the  laws  of 
nations  recognized  as  the  limits  of  our  power.''    (P.  208.) 

When  the  House  divided  there  appeared  for  the  motion  78 ;  against  it,  191 :  minority, 
113.    (P.  213.) 

IV.— THE  FOREIGN  ENLISTMENT  ACT  OF  AUGUST  9,  1870. 

Debates  in  Parliament  on  the  passage  in  the  House  of  Commons,  1st,  3d,  4th,  and  5th 
Forr,irt»^niutmetit  August,  1870.    (See  Hausard's  Parliamentary  Debates,  third  series,  vol. 

t  of  187a  cciii,  pp.  1365-1381,  pp.  1502-1513,  pp.  1550-1556,  p.  1592.) 

In  the  House  of  Commons,  8th  August,  1870.    (See  ibid.,  pp.  1676-1680.) 

On  1st  August,  1870,  on  the  order  for  the  second  reading  of  the  bill, 

The  Attorney  General,  Sir  R.  P.  Collier,  said : 

'*  I  think,  however,  the  house  will  agree  that,  upon  the  breaking  out  of  this  unex- 
pected and  most  calamitous  war,  Her  Majesty's  Government  would  have  been  very 
much  to  blame  if  they  had  delayed  for  a  single  day  to  introduce  this  measure."  (P. 
i:^7.) 

He  said  further : 

*'  I  now  come  to  deal  with  the  question  of  the  equipment  and  fitting  out  of  vessels, 
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"with  respect  to  which  there  has  been  so  much  litigation.  To  this  section  of  the  old  Act 
a  very  important  addition  has  been  suggested  bj  the  Commissioners,  to  the  effect  that 
it  should  apply  not  merely  to  the  arming  and  equipping,  but  to  the  building  of  a  ship. 
That  recommendation  yvaB  made  by  all  the  Commissioners,  with  the  exception  of  my 
honorable  and  learned  Friend  the  Member  for  Oxford,  (Mr.  Vernon  Harcourt,)  for  whose 
authority  I  have  the  greatest  respect,  although  I  think  that  he,  in  the  present  instance, 
was  wrong,  and  that  the  migoricy  of  the  Commissioners  were  right.  If  such  a  proTis- 
ion  were  contained  in  the  existing  act,  the  Alabama  could  not  have  escaped  and  the  Alex- 
andra must  have  been  condemned.  It  obviously  is  very  unsatisfactory  for  a  Government 
to  be  aware  that  a  vessel  is  being  built  for  a  belligerent,  to  know  her  destination,  to  have 
to  wait  day  after  day  till  she  is  completed,  and  then  one  fine  morning  to  find  that  she  is 
gone.  Now,  that  has  more  than  once  occurred,  and  it  is  desirable  that  it  should  not 
occur  again.  There  is  also  a  provision  in  this  section  which  touches  the  case  of  the 
mere  dispatches  of  a  vessel,  and  a  clause  containing  a  provision  to  the  effect  that  if  it  is 
shown  tiiat  a  vessel  has  been  ordered  to  be  built  for  a  belligerent,  and  is  supplied  to 
that  belligerent  and  used  for  warlike  purposes,  that  shall  be  held  to  be  prima-facie  evi- 
dence that  she  was  built  for  the  warliKC  service  of  the  belligerent,  unless  the  innocent 
destination  of  the  vessel  can  be  established.  In  a  provision  of  that  kind  there  is,  I  ap- 
prehend, no  hardship.''    (P.  1368.) 

He  said  further: 

*'  I  have  now  to  call  attention  to  a  very  important  power  which  we  propose  to  give  by 
the  bill.  It  is  the  power  which  it  confers  on  the  Secretary  of  State,  on  his  being  satis- 
fied that  a  vessel'  is  being  built  or  equipped  for  the  service  of  a  forei^  belligerent,  and 
is  about  to  be  dispatched,  to  issue  his  Warrant  ordering  her  to  be  seized  and  detained, 
which  Warrant  is  to  be  laid  on  the  Table  of  the  House.  It  is  further  provided  that  the 
owner  of  a  vessel  may  apply  to  the  Court  of  Admiralty  for  her  release,  which  he  may 
obtain  if  he  satisfies  the  Court  that  her  destination  was  lawful,  and  not  only  may  he  ob- 
tain her  release  but  damages  for  her  retention.  In  order  to  prevent  any  hardship,  there 
is,  moreover,  aprovisiou  that  the  Admiralty  shall  release  the  vessel  on  a  bond  being 
l^ven  that  she  is  not  to  be  employed  on  any  illegal  adventure.  There  is  another  pro- 
yision  in  respect  to  which  the  BiU,  I  admit,  goes  beyond  the  recommendation  of  the 
Commissioners.  It  gives  power  to  the  local  authorities  named  in  it  to  seize  a  vessel  if 
they  have  reason  to  suppose  she  is  about  to  escape,  but  then  they  will  have  to  report 
immediately  the  seizure  to  the  secretary  of  state,  who  will  be  empowered  at  once  to  re- 
lease her  should  he  be  of  opinion  that  there  were  not  sufficient  grounds  for  the  seizure, 
and  assuming  the  vessel  to  have  been  seized  without  reasonable  cause,  and  released 
by  the  Secretary  of  State,  the  owner  wUl  be  entitled  to  claim  damages  for  the  detention. 
These  are  the  provisions  by  which  we  propose  to  attain  the  object  which  we  have  in 
-view,  and  to  render  extremely  difficult,  if  not  almost  impracticable,  the  escape  of  any 
such  vessel  as  the  Alexandra  or  the  Alabama  in  future.''    (P.  1369.) 

Mr.  Stavely  Hill,  supporting  the  bill,  said : 

"  It  was  very  necessary  to  prevent  the  recurrence  of  what  happened  during  the  Ameri- 
'Cah  War,  when  this  country  was  made  a  starting  point  for  a  ship  of  war  which,  as  had 
been  aptly  remarked,  was  an  expedition  in  itself^"    (P.  1372.) 

Mr.  Vernon  Harcourt,  supporting  tbe  bill,  said : 

^*  The  present  law  for  enforcing  neutrality  was  utterly  insufficient.  No  one  could  dis- 
sent from  Lord  Russell's  description  of  the  case  of  the  Alabama — that  it  was  a  scandal 
to  the  law  of  this  country,  and  that  the  persons  who  were  concerned  in  that  disastrous 
fraud  upon  the  laws  of  this  country  committed  one  of  the  most  unpatriotic  acts  of 
-which  an  Englishman  had  ever  been  guilty."    (P.  1374.) 

He  said  further : 

"  But  he  would  venture  to  say,  what  he  was  sure  would  be  confirmed  by  his  honorable 
and  learned  Friend  the  Member  for  Richmond,  (Sir  Roundell  Palmer,)  and  by  the  Vice- 
President  of  the  Council,  both  of  whom  were  members  of  the  Commission,  that  the 
-opinion  of  that  body  was  that  what  was  required  was  to  extend  and  enlarge  the  pre- 
ventive power  of  the  law  rather  than  to  aggravate  its  punitive  provisions.  There  were 
two  objects — ^to  prevent  the  offense,  and  to  punish  it  when  committed.  The  use  of 
punishment  was  small  save  so  far  as  it  would  act  as  a  deterrent."    (P.  i:^4.) 

He  said  further : 

"  He  regretted  that  the  punitive  clauses,  which,  in  certain  states  of  public  feeling, 
^oonld  not  be  carried  out,  had  been  multiplied,  and  that  the  strength  of  the  BiU  bad  not 
been  thrown  into  the  preventive  clauses."    (P.  1375.) 

He  said  further : 

''The  Attorney  General  had  stated  that  it  was  his  intention  to  strike  out  clause  11, 
w^hich  was  intended  to  prevent  the  hospitality  of  their  ports  being  extended  to  vessels 
that  had  illegally  left  that  country,  on  the  ground  that  he  thought  its  object  would  be 
better  carried  out  by  means  of  a  regulation  to  be  enforced  by  the  Executive.  He  (Mr. 
Vernon  Harcourt)  entirely  agreed  with  the  necessity  that  existed  for  the  enforcement 
of  some  snob  regulation,  because  he  believed  that  had  the  Alabama  been  excluded  from 
our  ports  after  she  had  escaped  from  this  country  the  difficulties  that  had  arisen 
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between  this  oouDtry  and  America,  in  reference  to  that  yessel,  would  have  been  aroided." 
(P.  1378.) 

Mr.  Bfl^bone,  supporting  the  bill,  said : 

"  In  the  name  of  the  mercantile  community,  he  thanked  the  Poremment  for  introduc- 
ing this  Bill,  which  only  carried  out  the  policy  which  the  ship-owners  of  Liverpool 
pressed  on  the  Government  of  the  day  very  soon  after  the  escape  of  the  Alabama.*^ 
(P.  1380.) 

Viscount  Bury  said : 

**  He  could  not  agree  with  the  honorable  Member  (Mr.  Bourke)  in  regarding  this  as  an 
inopportune  moment  for  bringing  forward  this  Bill.  The  fact  that  war  was  raging  on 
the  Continent  was  no  reason  ror  not  amending  our  municipal  law  in  points  where  this 
was  notoriously  defective.  It  was  ridiculous  to  say  that  a  builder  did  not  know  that 
the  vessel  he  was  building  was  for  war  purposes ;  and  it  was  a  less  evil  that  the  ship- 
building interest  should  suflfer  a  little  than  that  the  whole  nation  should  be  involved 
in  difficulties."    (P.  1381.) 

On  3d  of  August,  1870,  upon  the  order  for  committee  on  the  bill,  the  solioitor-gen- 
end.  Sir  J.  D.  Coleridge,  said : 

"  It  would  not  occur  in  one  case  out  of  a  thousand  that  the  builder  of  a  ship  would 
have  the  smallest  difficulty  in  proving  what  his  contract  was  and  under  what  oircnm- 
stances  it  was  undertaken.''    (P.  1510.) 

He  said  further : 

"  The  object  of  the  clause  was  to  prevent  the  escape  of  suspected  ships  from  the 
harbors  of  the  kingdom  till  the  secretary  of  state  had  been  communicated  with.  The 
clause  gave  an  ad  tuierim  power  of  seizure."    (P.  1512.) 

The  Attorney  General,  oir  R.  P.  Collier,  said: 

*^  The  object  was  to  give  power  to  any  officer  who  saw  a  ship  about  to  escape  to  pre- 
vent such  escape.''    (r.  1512.) 

The  Attorney  General  said  further : 

**  The  officers  named  would  be  able  to  seize  a  vessel  without  special  instructions,  in 
order  that  such  vessel  might  not  be  allowed  to  escape.  It  was  a  most  important 
power  but  it  was  only  to  be  used  in  case  of  emergency,  and  if  any  wrong  was  done  by 
the  seizure  there  would  be  compensation."    (P.  1512.) 

Mr.  Whalley  said : 

*^  He  wished  to  ask,  was  such  stringent  legislation  in  practice  in  any  country  of  the 
world  t" 

The  Attorney  General  said: 

**  The  clause  was  copied  from  the  merchant-shipping  act,  which  had  been  in  force 
for  twenty  years  without  any  complaint."    (P.  1512.) 

On  the  4th  of  Au^st,  1870,  the  bill  being  under  consideration,  the  Attorney  General, 
Sir  R.  P.  Collier,  said : 

**  He  would  propose  to  omit  ''clause  11.  This  clause  provided  in  effect  that  no  war 
vessel  employed  in  the  military  or  naval  service  of  any  belligerent  which  should  have 
been  built,  equipped,  fitted  out,  armed,  or  dispatched  contrary  to  this  enactment  should 
be  admitted  into  any  port  of  Her  Mi^esty's  dominions."  (See  the  Report  of  the  Com- 
mission, documents  with  the  United  States  Case,  vol.  iv,  p.  82.) 

Mr.  Dickinson  said : 

*'  He  hoped  this  would  not  be  done,  otherwise  vessels  corresponding  with  the  Ala- 
bama could  be  succored  in  cur  colonial  ports." 

The  attorney-general  said  : 

**  He  had  to  explain  that,  although  the  royal  commissioners  made  a  recommendation 
to  the  effect  of  this  clause,  they  did  not  intend  that  it  should  be  embodied  in  an  act  of 
Parliament,  but  that  it  should  be  carried  out  under  the  Queen's  regulations.  The  gov- 
ernor of  a  colony  would,  under  this  clause,  have  to  determine  whether  a  ship  entering 
his  ports  was  illegally  fitted  out  or  not ;  and  this  was  enough  to  show  the  object  the 
commissioners  had  in  view  could  not  be  carried  out  by  an  act  of  Pari  lament.  It  was 
intended,  instead,  to  advise  colonial  governors  of  the  escape  of  any  illegally-fitted  ves- 
sel." 

Clause  struck  out.    (P.  1555.) 

Mr.  Candlish  said : 

"  He  wished  to  call  attention  to  clause  21.  It  provided  that  any  custom-house  officer 
might  detain  a  suspected  ship,  so  that  the  power  would  be  vested  in  a  tide-waiter  who 
received,  perhaps,  18«.  a  week.  This  was  an  extraordinary  power  to  vest  in  such  hands, 
and  he  would  propose  that  the  power  should  be  only  exercised  by  the  chief  officer  of 
customs  in  any  port  of  the  Unit^  Kingdom."  The  honorable  member  concluded  by 
moving  his  amendment.    (P.  1555.) 

Amendment  proposed,  in  page  8,  line  7,  **  to  leave  out  the  word  '  any,'  and  insert  the- 
words  ^  the  chief,'"  (Mr.  Candlish)  instead  thereof.    (P.  1556.) 

Mr.  Alderman  Lnsk  said  : 

**  He  questioned  the  propriety  of  giving  so  much  power  to  custom-house  officers  of 
the  lower  class,  as  was  proposed  by  this  bill  to  confer  on  tk^em." 
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The  attorney-geDeral,  Sir  R.  P.  Collier,  said : 

**  Those  officers  of  costoms  were,  in  fact,  the  police  of  ports  and  harbors.  No  more 
power  was  ooiiferred  on  them  by  the  biU  than  was  already  exercised  by  every  parish 
constable  throoffhout  the  kingdom.  If  the  power  of  acting  under  the  bill  were  con- 
fined to  the  chief  officer  of  customs,  as  was  proposed,  it  might  happen  that  in  a  case 
of  emerffoncy  that  officer  would  be  absent,  and  serious  inconvenience  would  be  the 
result.  The  principle  of  the  clause  was  in  operation  in  the  merchant-shipping  act  and 
in  all  the  pri^e  acts.  He  quite  admitted  that  the  issue  was  more  important  than  any 
that  could  be  raised  on  the  merchant-shipping  act,  but  it  was  because  it  was  more  im- 
portant that  greater  restrictions  should  be  u»9d.  The  great  thing  was  to  prevent  the 
departure  from  our  ports  of  any  ships  of  the  Alabama  character," 

"  Question.  That  the  word  ^any'  stand  part  of  the  bill''  put  and  agreed  to.  Amend- 
ment negatived*    (P.  1556.) 

On  the  8th  of  August,  1870,  the  House  of  Lords,  being  in  committee  on  the  bill,  Vis- 
count Halifax  said: 

**  He  had  refrained  from  entering  into  any  explanation  of  the  objeot  and  provisions 
of  the  bill  on  occasion  of  the  second  reading,  on  account  of  the  small  attendance  which 
could  be  expected  at  a  Saturday  sitting,  but  he  would  do  so  very  shortly.  The  bill 
repealed  the  existing  law,  re-enacting  it  with  such  improvements  as  experience  had 
shown  to  be  desirable.  It  prohibits  subjects  of  Her  Majesty,  without  license  from  the 
Crown,  from  taking  any  part  in  hostUities  between  two  countries  with  which  Her 
Mi^esty  was  on  friendly  terms.  He  need  not  adduce  arguments  to  show  how  unjusti- 
fiable and  monstrous  it  would  be  for  British  subjects  to  take  part  in  hostilities,  when 
the  avowed  policy  of  the  government  was  that  of  perfect  neutrality ;  but  it  was  a 
question  not  of  international,  but  of  municipal  law — ^not  between  this  country  and  for- 
eign countries,  but  between  the  Crown  and  the  subjects  of  the  Crown.  A  similar  law 
existed  in  the  United  States,  while,  on  the  continent,  governments  '^ere  able  to  pre- 
vent their  subjects  from  violating  neutrality.  The  principal  objects  of  the  bill  were 
to  nrohlbit  any  subject  from  enlisting  or  inducing  others  to  enlist  in  the  service  of  a 
belligerent  power,  and  from  fitting  out,  equipping,  or  arming  any  vessel  for  such  serv- 
ice. During  the  Americ«in  war,  the  powers  of  the  government  in  this  matter  were 
found  to  be  insufficient.  In  the  case  of  the  Alabama,  that  vessel  left  this  country  be- 
fore the  order  of  the  government,  issued  as  soon  as  they  had  sufficient  evidence  before 
tbem,  reached  the  port ;  she  left  our  port  as  an  unarmed  ship,  and  only  received  her  ar- 
mament at  sea,  beyond  our  jurisdiction,  so  that  no  blame  could  attach  to  the  govern- 
ment ;  and  in  the  case  of  the  Alexandra  and  of  the  rams,  proceedings  before  legal 
tribunals  resulted  in  a  proof  that  the  government  had  not  sufficient  power  in  the  mut- 
ter. They  were  therefore  glad  to  buy  the  rams  in  order  to  avoid  any  difficulty.  This 
defect  would  be  removed  by  the  present  bill,  which  was  based  on  the  report  of  a  com- 
mission presided  over  by  the  late  Lord  Cranwonii,  and  composed  of  other  distinguished 
men."    (Pp.  1678,1679.) 

He  said  further:  r 

**  The  measure  gave  power  to  the  secretary  of  state  to  detain  a  suspected  ship ;  as 
also  to  local  officers  at  the  ports,  who  would  report  to  the  secretary  of  state,  so  as  to 
cast  on  him  full  responsibility.  It  embodied  all  the  recommendations  of  the  report, 
-with  the  exception  of  that  relating  to  the  reception  of  vessels  into  British^  ports,  and 
this  object  could  be  accomplished  by  orders  in  council.''    (P.  1679.)  m,    ^ 

Lord  Redesdale  *^  thought  the  late  introduction  of  this  bill  was  excusable,  a6  the 
exigency  which  called  for  it  had  only  just  arisen."    (P.  1680.) 

v.— THE  TREATY  OF  WASHINGTON. 

In  proposing  a  question  in  regard  to  the  ''Alabama  claims,''  in  the  House  of 
Lords,  May  12, 1871— (See  Hansard's  Parliamentary  Debates,  hird  series,  Tmtr  of  WMh- 
pp  698-701)—  >»«»«>• 

Lord  Redesdale  said : 

*'  The  Southern  States  built  and  fitted  out  the  Alabama.  They  ordered  and  paid  for 
the  ship.  Their  agents  took  her  out  of  the  Mersey,  and  equipped  her  in  a  foreign  port, 
and  the  injury  to  the  trade  of  the  North  was  committed  by  their  officers  and  the  crews 
under  their  command."    (P.  698.) 

On  moving  an  address  to  Her  Mi^esty  in  regard  to  the  Treaty  of  Washington  on  the 
12th  of  June,  1871,  in  the  House  of  Lords — (See  Hansard's  Parliamentary  Debates, 
third  series,  vol.  ccvi,  pp.  1823-1901) — 

Earl  Russell  said: 

"  These  were  my  words,  in  December,  1862 : 

" '  With  regard  to  the  claim  for  compensation  now  put  forward  by  the  United  States 
Government,  it  is,  I  regret  to  say,  notorious  that  the  Queen's  proclamation,  of  the  13th 
of  May,  1861,  enjoining  neutrality  in  the  unfortunate  civil  contest  in  North  America, 
has  in  several  instances  been  practically  set  at  naught  by  parties  in  this  country.' 

'^That,  at  all  events,  was  a  fair  principle  on  which  to  proceed,  and  the  caiiee  came 
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to  a  point  which  may  fairly  he  considered  hy  the  arhiters.  Mr.  Laird  undertook  to 
bnild  a  vessel  for  the  confederate  government.  Mr.  Adams  complained  that  It  was 
boildinff,  and  that  it  was  intended  to  be  fitted  out  and  equipped  for  the  confederates. 
I  replied,  as  I  believe  any  secretary  of  state  would  have  done,  *  We  must  refer  this  to 
the  board  of  customs  and  see  whether  they  can  obtain  evidence  by  which  the  owners 
can  be  convicted.'  It  was  referred  to  the  legal  advisers  of  the  board,  and  on  the  Ist 
of  July  I  was  able  to  inform  Mr.  Adams  that  the  board  held  there  was  not  sufficient 
evidence  that  the  ship  was  fitted  out  with  the  view  of  making  war  upon  the  coromeree 
of  a  power  on  friendly  terms  with  Her  Majesty,  and  accordingly  I  deemed  myself  una- 
ble, on  that  statement,  to  direct  a  prosecution.^'    (P.  1831.) 

''^n  the  23d  of  July,  Mr.  Adams  informed  me  that  additional  evidence  had  been 
procured  that  the  ship  was  equipped  so  as  to  be  fitted  for  warlike  purposes,  for  he  had 
obtained  the  evidence  of  a  man  named  Passmore,  who  said  it  had  been  proposed  to 
him  by  the  captain  of  this  vessel, '  290,'  that  he  should  go  to  sea  with  him  and  make 
war  on  the  commerce  of  the  Unit-ed  States.  That  evidence  was  at  once  submitted  to 
the  law-officers  of  the  Crown,  who,  on  the  29th,  informed  me  that  there  was  a  case  for 
detaining  the  vessel  and  institntin||^  a  prosecution.  On  that  very  morning,  however, 
she  escaped,  and  it  remains  a  question  which  may  fairly  be  submitted  to  any  arbitra- 
tors, whether  I  was  justified  or  not,  on  the  24th  or  25th,  seizing  the  ship,  afterward 
well  known  as  the  Alabama.  Mr.  Adams  stated  in  one  of  his  letters  that  sufficient 
promptitude  had  not  been  used ;  but  Sir  Roundell  Palmer,  speaking  on  the  27th  of 
March,  1863,  said : 

**  *  The  United  States  Government  have  no  right  to  complain  if  the  act  in  question 
•(the  foreign-enlistment  act)  is  enforced  in  the  way  in  whicn  English  laws  are  usually 
enforced  against  English  subjects— on  evidence  and  not  on  suspicion ;  on  facts  and 
not  on  presumption  ;  on  satisfactory  testimonv  and  not  on  the  mere  accusations  of  a 
foreign  minister  or  his  agents.'  [3  Hansard,  clxz,  47.]  That  remark,  moreover,  had 
been  quoted  by  a  noble  and  learned  lord  opposite  (Lord  Cairns)  when  the  Alexandra 
<Mbe  was  argued,  and  Sir  Boundell  Palmer  at  once  adopted  it,  and  said  he  still  held 
the  same  opinion.  It  is,  therefore,  a  very  fair  question  for  the  arbitrators,  whether 
those  five  days  between  the  24th  and  29th  were  lost  by  want  of  due  diligence,  whether 
the  law-officers  were  entitled  to  take  the  time  for  considering  the  matter ;  ana  whether 
an  order  to  detain  the  vessel  should  have  been  at  once  sent  down."    (P.  1831.) 

During  the  same  debate.  Earl  Granville  said : 

"We  were  in  this  position — that  we  were  bound  by  the  act ;  but  the  American  Gov- 
ernment were  not  bound  in  the  least  in  regard  to  the  fhture,  and  I  defy  any  one  to  sav 
there  is  any  country  which  has  a  greater  interest  than  we  have  in  escaping  such 
-depredations  as  were  committed  by  the  Alabama.  We  have  agreed  to  principles 
which  we  think  are  just  and  right ;  we  have  agreed  to  arbitration  to  settle  details  by 
arbitration,  and  we  have  agre^  that  our  subsequent  legislation  shall  be  judged  by 
them.  According  to  the  treaty|  we  are  to  be  liable  to  the  consequences  of  not  using 
'  due  diligence.'  The  obligatioji  to  use  'due  diligence'  implies  that  the  government 
will  do  ail  in  its  power  to  prevent  certain  things,  and  to  detain  vessels  which  it  has 
reasonable  ground  for  believing  are  designed  for  warlike  purposes."    (P.  1850.) 

"  There  is  one  proposal  which  was  m^^e  by  my  noble  friend  (Earl  Knssell)  so  late  as 
last  year.  After  quoting  the  opinion  of  an  individual  who  took  a  very  strong  part  in 
the  controversy,  he  said : 

'' '  It  appears  to  me  that  if  the  officers  of  the  customs  were  misled,  or  blinded  by  the 
general  partiality  to  the  cause  of  the  South,  known  to  prevail  at  Liverpool,  and  that  a 
prima-facie  case  of  negligence  could  be  made  out ' — [not  an  ascertained  case  after  due 
inquiry  and  investigation] — ^  Great  Britain  might  fairly  grant  a  sum  eqnivident  to 
the  amount  of  losses  sustained  by  the  captures  of  the  Alabama.' 

"  That  passage  occurred  in  the  introduction  of  the  noble  earl  to  his  published 
speeches."    (P.  1850.) 

During  the  same  debate,  the  Earl  of  Derby  said : 

"  The  matter  is  one  on  which  I  hardly  like  to  trust  to  the  recollection  of  the  moment, 
but  I  do  not  think  that  any  one  who  has  been  concerned  in  these  negotiations,  however 
much  he  may  have  justified  the  conduct  of  the  government  of  the  day,  denied  that  the 
escape  of  the  Alabama  was  a  regretable  proceeding." 

During  the  same  debate  Lord  Cairns  said : 

"  In  the  first  article  the  duty  of  the  neutral  is  qualified  in  this  way.  The  neutral  is 
^  to  use  all  diligence  to  prevent  the  fitting  out,  &c.,  of  any  vessel '  it  has  reasonable 
ground  to  believe  is  intended  to  carry  on  war  against  a  belligerent.  I  want  to  know 
why  these  words  *  which  has  reasonable  ground  to  believe'  are  not  repeated  in  the  sec- 
ond rule.  Why  is  the  phraseology  so  entirely  different  in  the  first  and  second  parts 
of  the  clause  f  The  only  explanation  hitherto  ^ven  us  is  that  given  by  the  president 
of  the  council,  who  says  that  the  charge  against  us  is  that  we  did  not  use  that  due 
diligence  which  was  incumbent  upon  us  as  neutrals.  But  the  words  'due  diligence' 
occur  in  the  first  part  of  the  clause  just  as  much  as  they  do  in  the  second ;  and  if  duo 
diligence  is  enough,  and  would  prevent  the  question  arising  as  to  whether  yon  had  rea- 
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flonable  ground  for  believing,  why  should  they  not  be  sufficient  in  the  first  part  as  well 
as  in  the  second  f  But  the  question  would  be  one  of  the  first  to  arise  under  the  second 
part  of  the  clause.  When  yon  urge  that  yon  had  no  reasonable  ground  for  believing 
that  a  vessel  leaving  your  ports  was  intended  to  cruise  or  carry  on  war  against  a  power 
with  which  you  were  at  peace,  it  may  be  said  that  yon  ought  to  have  known  it  and 
would  have  known  it  if  von  had  used  due  diligence.  Therefore,  I  think  it  most  im- 
portant that,  through  what  I  may  call  an  oversight  on  the  part  of  those  who  con- 
structed this  clause,  those  qualifying  words  which  were  our  only  protection  were  omit- 
ted from  the  second  part."    (P.  1887.) 

He  said  further : 

**  Anv  one  of  your  lordships  who  considers  the  sentence  will  see  that  the  point  turns 
upon  the  words  *  due  diligence ; '  a  neutral  is  bound  to  use  *  due  diligence.'  Now,  the 
moment  you  introduce  those  words,  you  give  rise  to  another  question,  for  which 
I  do  not  find  any  solution  in  this  rule.  What  is  the  standard  by  which  you 
can  measure  due  diligence?  Due  diligence  by  itself  means  nothing.  What  is 
due  diligence  with  one  man,  with  one  'power,  is  not  due  diligence  with  another 
man,  with  a  ^eater  power.  Now  this  becomes  much  more  important  when 
you  introduce  in  connection  another  consideration.  The  Yule  I  have  read  is  to 
be  a  rule  of  international  law,  and  if  there  is  one  thing  more  clear  than  another 
in  international  laws,  it  is  this,  that  as  between  two  countries,  it  is  no  excuse  where 
an  international  obligation  has  been  broken  for  one  country  to  say  to  another  that  its 
municipal  law  did  not  confer  upon  its  Executive  sufficient  power  to  enable  it  to  fulfill 
its  international  duty."    (P.  1888.) 

During  the  same  debate,  the  Lord  Chancellor,  Lord  Hatherley,  said : 

'^  In  the  first  place,  it  was  well  said  that  there  is  no  correlative  connection  between 
international  and  municipal  law  in  the  abstract ;  that  a  foreign  nation  has  nothing  to 
do  with  the  municipal  law  of  another  nation,  but  has  a  right  to  meet  a  statement  tnat 
in  any  country  with  which  it  has  dealings  there  exists  no  such  law  as  would  prevent 
the  acts  complained  of,  with  the  reply  that  it  o.ught  to  have  such  a  law,  and  that  in- 
ternational law  alone  must  settle  the  question  between  them — this  being  the  line  taken 
by  the  United  States  in  reference  to  the  Alabama."    (P.  1890.) 

The  Marquis  of  Salisbury  said  : 

'*  We  have  not  been  told  what  is  to  be  the  standard  of  ^  due  diligence'  for  us.  A 
neutr^  will  now  be  bound  to  adopt  a  system  of  espionage  in  order  to  ascertain  whether 
any  vessel  is  intended  for  a  hostile  cruise.  It  will  be  bound  to  increase  its  police,  that 
it  may  have  fiill  information  of  all  such  undertakings.  It  will  be  bound  to  interfere 
with  its  subjects,  to  make  minute  inquisitions,  to  take  an  enormous  number  of  costly 
and  laborious  precautions  which  before  this  treaty  it  was  not  bound  to  take." 

On  the  29th  of  June,  1871,  in  the  House  of  Lords,  in  reference  to  a  motion  for  an 
Address  to  Her  Majesty  in  regard  to  the  Treaty  of  Washington,  (see  Hansard's  Parlia- 
mentary Debates,  third  series,  vol.  ccvii,  pp.  729-741,)  Earl  Granville  said : 

**  On  the  one  hand,  nothing  is  so  easy  as  to  prevent  a  vessel  of  the  Alabama  class 
escaping  from  our  shores ;  and  the  only  loss  to  the  country  which  would  result  from 
such  a  prevention  would  be  the  small  amount  of  profit  whicn  the  individual  construct- 
ing and  equipping  the  vessel  might  derive  from  the  transaction,  which  in  almost  every 
case  is  contrary  to  the  proclamation  of  the  Queen."    (P.  741.) 

16  c 


NOTE  C.-MEMORANDUM  OF  CORRESPONDENCE  AND  DOCU- 
MENTS RELATIVE  TO  THE  AMENDMENT  OF  THE  ENGLISH 
FOREIGN-ENLISTMENT  ACT,  1861'-71. 


Ou  the  7th  of  8epteinl)er,  1861,  Mr.  Seward,  writing  to  Mr.  Adams^  said: 

**  I  do  not  think  it  can  be  regarded  as  disrespectful  S*  you  should  remind  Lord  Russell 
that  when,  in  1838,  a  civil  war  broke  out  in  Canada,  a  part  of  the  l^ritish  dominions 
adjacent  to  the  United  States,  the  Congress  of  the  United  States  passed,  and  the  Presi- 
dent executed,  a  law  which  effectually  prevented  any  intervention  against  the  Gov- 
ernment of  Great  Britain  in  those  internal  differences  by  American  citizens,  whatever 
might  be  their  motives,  real  or  pretended,  whether  of  interest  or  sympathy.  I  send  yon 
a  copy  of  that  enactment.  The  British  Government  will  judge  for  itself  whether  it  is 
suggestive  of  any  measures  on  the  part  of  Great  Britain  that  might  tend  to  preserve 
the  peace  of  the  two  countries,  and,  throngh  that  way,  the  peace  oi  all  nations. '  (Am. 
App.,  vol.  i,  p.  102,  660.)  • 

On  the  28th  of  November,  1861,  and,  as  it  appears,  before  Mr.  Adams  had  taken  the 
direct  action  indicated  in  the  dispatch  of  Mr.  Seward  above  quoted,  Lord  Bussell 
wrote  to  him  as  follows: 

*'  Having  thus  answered  Mr.  Adams  upon  the  two  points  to  which  his  attention  w^ 
called,  the  undersigned  has  only  further  to  say  that  if,  in  order  to  maintain  inviolate 
the  neutral  character  which  Her  Msgesty  has  assumed,  Her  M^'esty's  Government 
should  find  it  necessary  to  adopt  further  measures,  within  the  limits  of  public  law, 
Her  Majesty  will  be  advised  to  adopt  such  measures.''    (Am.  App.,  vol.  i,  p.  661.) 

On  the  27th  of  March,  1862,  Lord  Russell  wrote  to  Mr.  Adams  in  part  as  follows : 

**  I  a^ee  with  yon  in  the  statement  that  the  duty  of  nations  in  amity  with  each 
other  18  not  to  suffer  their  good  faith  to  be  violated  by  evil-disposed  persons  within 
their  borders  merely  from  tbe  inefficacy  of  their  prohibitory  policy.*'  (Am.  App., 
vol.  ii,  p.  602.) 

On  the  20th  of  November,  1862,  Mr.  Adams,  in  accordance  with  explicit  instructions 
from  Mr.  Seward,  wrote  to  Lord  Russell,  submitting  to  his  consideration  a  large  num- 
ber of  papers,  establishing  the  fact  that  the  Alabama  had  destroyed  a  number  of 
United  States  vessels,  and  so  was  actually  carrying  out  the  intention  which  Mr. 
Adams  alleged  that  she  had  prior  to  her  departure  &om  the  ports  of  Great  Britain, 
and  in  the  conclusion  of  the  letter  Mr.  Adams  said : 

**  Armed  by  the  authority  of  such  a  precedent,  having  done  all  in  my  power  to  ap- 
prise Her  Majesty's  Government  of  the  illegal  enterprise  in  ample  season  for  effecting 
Its  prevention,  and  being  now  enabled  to  show  the  injurious  consequences  to  innocent 
parties,  relying  upon  the  security  of  their  commerce  from  any  danger  through  British 
sources  ensuing  from  the  omission  of  Her  Majesty's  Government,  however  little  de- 
signed, to  apply  the  proper  prevention  in  due  season,  I  have  the  honor  to  inform  your 
lordship  of  the  directions  which  I  have  received  from  my  Government  to  solicit  redress 
for  the  national  and  private  injuries  already  thus  sustained,  as  well  as  a  more  effective 
prevention  of  any  repetition  of  such  lawless  and  injurious  proceedings  in  Her  Mi^es- 
ty's  ports  hereafter."  (Am.  App.,  voL  iii,  p.  72  j  vol.  i,  p.  666.  Brit*  App.,  vol.  iv,  p. 
15.) 

On  the  19th  of  December,  1862,  Lord  Russell  in  part  replied  to  Mr.  Adams  as  fol- 
lows: 

"  As  regards  vonr  demand  for  a  more  effective  prevention  for  the  future  of  the  fit- 
ting out  of  such  vessels  in  British  ports,  I  have  the  honor  to  inform  you  that  Her  Maj- 
esty's Government,  after  consultation  with  the  Law-Officers  of  the  Crown,  are  of  opin- 
ion that  certain  amendments  might  be  introduced  into  the  Foreign-Enlistment  Act, 
which,  if  sanctioned  by  Parliament,  would  have  the  effect  of  giving  greater  power  to 
the  Executive  to  prevent  the  construction  in  British  ports  of  ships  destined  for  the  use 
of  belligerents.  But  Her  Majesty's  Government  consider  that,  before  submitting  any 
proposals  of  that  sort  to  Parliament,  it  would  be  desirable  that  they  should  previously 
communicate  with  the  Government  of  the  United  States,  and  ascertain  whether  tha  t 
Government  is  willing  to  make  similar  alterations  in  its  own  Foreign-Enlistment  Act ; 
and  that  the  amendments,  like  the  original  statute,  should,  as  it  were,  proceed  pari 
p<i88u  in  both  countries. 

"I  shall  accordingly  be  ready  at  any  time  to  confer  with  you,  and  to  listen  to  any 
suggestions  which  you  may  have  to  make  by  which  the  British  Foreign-Enlistment  Act. 
and  the  corresponding  statute  of  the  United  States,  may  be  made  more  efiicient  for 
their  purpose.''    (Am.  App.,  vol.  i,  p.  667 ;  vol.  iii,  p.  888  ;  Brit.  App.,  vol.  iv,  p.  25.) 
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On  the  25th  of  December,  1862,  this  reply  of  Lord  Russell  was  forwarded  by  Mr. 
Ailams  to  Mr.  Seward,  (Am.  App.,  vol.  iii,  p.  87,)  aud  on  the  19th  of  January,  1863,  Mr. 
Seward  wrote  to  Mr.  Adams,  replying  to  the  suggestions  of  Lord  Russell,  in  part  as 
follows : 

"It  is  not  perceived  that  our  anti-enlistment  act  is  defective,  or  that  Great  Britain 
has  ground  to  complain  that  it  has  not  been  effectually  executed.  Nevertheless,  the 
proposition  of  Her  Majesty's  Gtovernraent  that  the  two  Governments  shall  confer  to- 
gether upon  amendments  to  the  corresponding  acts  in  the  two  countries  evinces  a  con- 
ciliatory, a  liberal,  and  just  spirit,  if  not  a  desire  to  prevent  future  causes  of  complaint. 
You  are,  therefore,  authorized  to  confer  with  Earl  Russell,  and  to  transmit  for  the  con- 
sideration of  the  President  such  amendments  as  Earl  Russell  may  in  such  a  conference 
«uggest,  and  you  may  think  proper  to  be  approved. 

"You  wiU  receive  herewith  a  copy  of  some  treasonable  correspondence  of  the  insur- 
gents at  Richmond  with  their  agents  abroad,  which  throws  a  flood  of  light  upon  the 
naval  preparations  they  are  making  in  Great  Britain.  You  will  use  these  papers  in 
such  a  manner  as  shall  be  best  calculated  to  induce  the  British  Government  to  enforce 
its  existing  laws,  and,  if  possible,  to  amend  them  so  as  to  prevent  the  execution  of  the 
nnlawful  designs  which  will  thus  be  brought  to  their  notice  in  a  manner  which  will 
admit  of  no  question  in  regard  to  the  sufficiency  of  evidence."  (Am.  App.,  vol.  iii,  p. 
113;  vol.  i,  pp.  546,  667.) 

On  the  9th  of  February,  1863,  Mr.  Adams  wrote  to  Lord  Russell,  transmitting  the 
**  treasonable  correspondence  of  the  insurgents  at  Richmond  with  their  agents  abroad,^' 
and  said  in  part  as  loUows : 

"  These  papers  go  to  show  a  deliberate  attempt  to  establish  within  the  limits  of  this 
kingdom  a  system  of  action  in  direct  hostilitjr  to  the  Government  of  the  United 
States.  This  plan  embraces  not  only  the  building  and  fitting  out  of  several  ships  of 
'war  under  the  direction  of  agents  especially  commissioned  for  the  purpose,  but  the 

E reparation  of  a  series  of  measures  under  the  same  auspices  for  the  obtaining  from  Her 
[{^esty's  subjects  the  pecuniary  means  essential  to  the  execution  of  those  hostile  pro- 
jects,"   (Am.  App.,  vol.  i,  p.  562.) 

On  the  13th  of  February,  1863,  Mr.  Adams  having  had  a  personal  interview  with 
Earl  Russell,  wrote  to  Mr.  Seward  as  follows : 

"  In  obedience  to  your  instructions  contained  in  dispatch  No.  454, 1  called  the  atten< 
tioD  of  Lord  Russell,  in  my  conference  of  Saturday,  to  the  reply  made  by  him  to  my 
note  of  the  20th  of  November  last,  claiming  reparation  for  the  damage  done  by  No.  290, 
and  security  against  any  repetition  of  the  same  in  ftiture.  I  observed  that  my  Govern- 
ment had  not  yet  authorized  me  to  sav  anything  in  regard  to  the  answer  on  the  first 
point ;  but  with  respect  to  the  second,  his  lordship's  suggestion  of  possible  amendments 
to  the  enlistment  laws  in  onler  to  make  them  more  enective  had  been  received.  Al- 
though the  law  of  the  United  States  was  considered  as  of  very  sufficient  vigor,  the  Gov- 
ernment were  not  unwilling  to  consider  propositions  to  improve  upon  it. 

"  To  that  end  I  had  been  directed  to  ask  whether  any  such  had  yet  been  matured  by 
Her  Majesty's  Ministers ;  if  so,  I  should  be  happv  to  receive  and  to  transmit  them  to 
Washington.  His  lordship,  repeating  my  remark  tliat  my  Government  considered  its 
present  enlistment  law  as  efficiently  effective,  then  added  that  since  his  note  was  writ- 
ten the  subject  had  been  considered  in  the  cabinet,  and  the  Lord  Chancellor  had  ex- 
pressed the  same  opinion  of  the  British  law.  Under  these  circumstances  he  did  not  see 
that  he  could  have  any  change  to  propose. 

"  I  replied  that  I  should  report  this  answer  to  my  Government.  What  explanation 
the  Government  was  ready  to  give  for  its  utter  failure  to  execute  a  law  confessed  to  be 
effective  did  not  then  appear."    ^Am.  App.,  vol.  i,  p.  668.) 

On  the  14th  of  February,  1863,  Lord  Russell  reported  this  same  interview,  as  follows, 
in  a  dispatch  to  Lord  Lyons : 

"I  had  a  conversation  a  few  days  ago  with  Mr.  Adams  on  the  subject  of  the  Ala- 
bama. 

"  It  did  not  appear  that  this  Government  desired  to  carry  on  the  controversy  on  this 
subject  from  Washington ;  they  rather  left  the  conduct  of  the  argument  to  Mr.  Adams. 

"  On  a  second  point,  however,  namely,  whether  the  law  with  respect  to  equipment 
of  vessels  for  hostile  pui  poses  might  be  improved,  Mr.  Adams  said  that  his  Government 
was  ready  to  listen  to  any  propositions  Her  Majesty's  €k)vemment  had  to  make,  but 
they  did  not  see  how  their  own  law  on  this  subject  could  be  improved. 

"  I  said  that  the  cabinet  had  come  to  a  similar  conclusion ;  so  that  no  further  pro- 
ceedings need  be  taken  at  present  on  this  subject."  (Am.  App.,  vol.  i,  p.  668.  .Brit 
App.,  vol.  i.  pt.  i,  p.  48.) 

On  the  2d  of  March,  1863,  on  receipt  of  Mr.  Adams's  dispatch  of  the  13th  of  Febru- 
ary, Mr.  Seward  wrote  to  Mr.  Adams  in  part  as  follows : 

"It  remains  for  this  Government,  therefore,  only  to  say  that  it  will  be  your  duty  to 
urge  upon  Her  Majesty's  Government  the  desire  and  expectation  of  tlie  President  that 
henceforwpd  Her  Majesty's  Government  will  take  the  necessary  measures  to  enforce 
the  execution  of  the  law  as  faithfully  as  this  Government  has  executed  the  correspond- 
ng  statutes  of  the  United  States."    (Am.  App.,  vol.  i,  p.  669.) 
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On  the  27th  of  March,  1863,  Lord  Russell,  reporting  to  Lord  Lyons  a  conversation 
"Which  Mr.  Adams  had  had  with  him  the  day  before,  and  after  the  receipt  of  the  dispatch 
last  quoted,  wrote  in  part  as  follows : 

^'Mr.  Adams  said  there  was  one  thing  which  might  be  easily  done.  It  was  supposed 
the  British  Government  were  indifferent  to  these  notorious  violations  of  their  own 
laws.  ^  Let  them  declare  their  condemnation  of  all  such  infractions  of  law. 

"  With  respect  to  the  [enlistment]  law  itself,  Mr.  Adams  said  either  it  was  sufficient 
for  the  purposes  of  neutrality,  and  then  let  the  British  Government  enforce  it ;  or  it  was 
insufficient,  and  then  let  the  British  Government  apply  to  Parliament  to  amend  it. 

"  I  said  that  the  cabinet  were  of  opinion  that  the  law  was  sufficient,  but  that  legal 
evidence  could  not  always  be  procui^ ;  that  the  British  Government  had  done  every> 
thing  in  its  power  to  execute  tne  law  ;  but  I  admitted  that  the  cases  of  the  Alabama 
and  Oreto  wore  a  scandal,  and,  in  some  degree,  a  reproach  to  our  laws.''  (Am.  App., 
vol.  i,  p.  670;  vol.  iii,  p.  122.    Brit.  App.,  vol.  iv,  pt.  ii,  p.  2.) 

On  the  27th  of  March,  1863,  the  neutrality  laws  of  Great  Britain  being  under  con- 
sideration, in  connection  with  the  escape  of  the  Alabama,  the  Solicitor-General,  Sir 
Roundell  Palmer,  said : 

"  The  United  States  Government  appear  to  have  a  more  convenient  method  than 
ours.  Their  customs  authorities  have  a  court  always  sitting,  ready  to  deal  with  such 
matters ;  but  in  this  country  the  customs  authorities  would  have  had  to  seize  the  ship, 
without  a.ny  order  of  the  court,  on  the  responsibility  of  the  Government ;  and  it  would 
be  a  direct  violation  of  the  law  to  do  that,  unless  there  was  a  justifying  cause  for 
doing  so."    (Am.  App.,  vol.  iv,  p.  522.) 

In  the  same  debate,  he  said  further : 

"  And  if  our  law  is  defective,  it  is  for  this  House  to  consider  whether  it  ought  to  be 
amended.  If  Her  Majesty's  Government  thought  it  was  so,  they  would  be  willing,  ia 
concert  with  the  American  Government,  to  consider  how  it  might  be  amended.  But 
they  could  not  think  it  would  be  acting  prudently  or  safely  to  come  down  to  Parlia- 
ment and  propose  an  alteration  in  our  law,  unless  they  had  reason  to  believe  that  the 
American  Government  were  prepared  to  take  some  steps  to  place  their  law  also  on  the 
same  basis."    (Am.  App.,  vol.  iv,  p.  523.) 

In  the  same  debate.  Lord  Palmerston  said : 

'*  But  if  this  cry  is  raised  for  the  purpose  of  driving  Her  Migesty's  Government  to  do 
something  which  may  be  contrary  to  the  laws  of  the  country,  or  which  may  be  deroga- 
tory to  the  dignity  of  the  country,  in  the  way  of  altering  our  laws  for  the  purpose  of 
pleasing  another  Government,  then  all  I  can  say  is,  that  such  a  course  is  not  likely  to 
accomplish  its  purpose. 

•  ♦»•••• 

"  I  think  that  the  House  at  least  will  see  that  the  statement  of  my  honorable  and 
learned  friend  proA^es  that  we  have,  in  regard  to  enforcing  the  Foreign-Enlistment  Act, 
done  all  that  the  law  enabled  or  permitted  us  to  do. 

"  The  law  is  in  this  case  of  very  difficult  execution.  This  is  not  the  first  time  when 
that  has  been  discovered.  When  the  contest  was  raging  in  Spain  between  Don  Carlos 
and  Queen  Isabella,  it  was  my  duty,  the  British  Government  having  taken  part  with  the 
Queen,  to  prevent  supplies  from  being  sent  to  Don  Carlos  from  this  conntry.  There  were 
seversd  cases  of  ships  fitted  out  in  the  Thames;  but,  though  I  knew  they  were  intended 
to  go  in  aid  of  Don  Carlos,  it  was  impossible  to  obtain  that  information  which  would 
have  enabled  the  Government  to  interfere  with  success. 

#  v^  *  «  #  •  • 

''  I  do  hope  and  trust  that  the  people  and  Government  of  the  United  States  will 
believe  that  we  are  doing  our  best  in  every  case  to  execute  the  law  ;  but  they  must 
not  imagine  that  any  cry  which  may  be  raised  will  induce  us  to  come  down  to  this 
House  with  a  proposal  to  alter  the  law.  We  have  had — I  have  had — some  experience 
of  what  any  attempt  of  that  sort  may  be  expected  to  lead  to  ;  and  I  think  there  are 
several  gentlemen  sitting  on  this  bench  who  would  not  be  disposed,  if  I  were  so  in- 
clined myself,  to  concur  m  any  such  proposition."    (Am.  App.,  vol.  v,  pp.  530,531.) 

On  the  9th  of  June,  1863,  certain  merchants  of  Liverpool  addressed  a  memorial  to 
Lord  Russell,  in  part  as  follows : 

"  Your  memorialists,  who  are  deeply  interested  in  British  shipping,  view  with  dis- 
may the  probable  future  consequences  of  a  state  of  affairs  which  permits  a  foreign 
belligerent  to  construct  in,  and  send  to  sea  from,  British  ports  vessels  of  war  in  con- 
travention of  the  provisions  of  the  existing  law. 

*^  That  the  immediate  effect  of  placing  at  the  disposal  of  that  foreign  belli^rent  a 
yery  small  number  of  steam  cruisers  has  been  to  paralyze  the  merchant  manne  of  a 
powerful  maritime  and  naval  nation,  inflicting  within  a  few  months  losses,  direct  and 
indirect,  on  its  ship-owning  and  mercantile  interests  which  years  of  peace  may  prove 
inadequate  to  retrieve. 


NOTE   C. — ^REOAEDING   AMEKDIKG   F.    E.    ACT.  245 

''Your  memorialists  wonld  accordingly  respectfallv  urge  upon  your  lordship  the 
expediency  of  propping  to  Parliament  to  sanction  the  introduction  of  such  amend- 
ments into  the  Foreign-Enlistment  Act  as  may  have  the  effect  of  giving  greater  power 
to  the  Executive  to  prevent  the  construction  in  British  ports  of  snips  destined  for  use 
of  belligerents."    (Am.  App.,  vol.  i,  p.  672.) 

On  the  24th  of  June,  1863,  the  Lonl  Chief  Baron,  in  charging  the  jury  in  the  Alex- 
andra case,  said : 

**  Gentlemen,  I  must  say,  it  seems  to  me  that  the  Alabama  sailed  away  from  Liver- 
pool without  any  arms  at  all,  merely  a  ship  in  ballast,  unfurnished,  unequipped,  un- 
prepared, and  her  arms  were  put  in  at  Terceira,  not  a  port  in  Her  Majesty's  dominions. 
The  Foreign-Enlistment  Act  is  no  more  violated  by  that  than  by  any  other  indifferent 
matter  th^t  might  happen  about  a  boat  of  any  kind  whatever.''  (Am.  App.,  vol.  v, 
p.  129.) 

On  the  6th  of  July,  186^),  Mr.  Hammond,  by  the  direction  of  Earl  Russell,  replied  to 
the  memorial  of  the  Liverpool  merchants,  in  part  as  follows  : 

*'  In  Lord  Russell's  opinion  the  Foreign-Enlistment  Act  is  effectual  for  all  reasonable 
purposes,  and  to  the  full  extent  to  which  international  law  or  comity  can  fequire, 
provided  proof  can  be  obtained  of  any  act  done  with  the  intent  to  violate  it. 

**  Even  if  the  provisions  of  the  act  were  extended,  it  would  still  be  necessary  that 
Bdch  proof  should  be  obtained,  because  no  law  could  or  should  be  passed  to  punish 
upon  suspicion  instead  of  upon  proof."    (Am.  App.,  vol.  i,  p.  673.) 

On  the  16th  of  July,  1863,  Mr.  Adams,  transmitting  to  Mr.  Seward  copies  of  the 
memorial  of  the  Liverpool  merchants,  and  of  the  reply  to  the  same,  wrote  in  part  as 
follows : 

**  It  may  be  inferred  from  this  that  the  Government  will  persist  in  their  efforts  to 
enforce  the  provisions  of  the  Enlistment  Act  through  the  Courts,  reserving  to  them- 
selves an  avenue  of  escape,  by  reason  of  any  failure  to  be  supplied  with  evidence 
of  intent  to  violate  them.  Whether  they  expect  the  duty  of  looking  this  up  to  be 
performed  by  us,  or  they  design  to  seek  it  also  from  other  sources,  does  not  clearly 
appear,"    (Am.  App.,  vol.  i,  p.  671.) 

On  the  16th  of  September,  1863,  Mr.  Adams,  in  a  letter  to  Earl  Russell,  while 
describing  the  great  danger  threatening  the  United  States  in  the  building  of  the  rams 
by  the  Lairds  at  Liverpool,  said  in  part  as  follows : 

"And  here  your  lonLships  will  permit  me  to  remind  you  that  Her  Majesty's  Govern- 
ment cannot  justly  plead  the  ineAicacy  of  the  provisions  of  the  enlistment  law  to 
enforce  the  duties  oi  neutrality  in  the  present  emergency  as  depriving  them  of  the 
power  to  prevent  the  anticipated  danger.  It  will  doubtless  be  remembered  that  the 
proposition  made  by  you,  and  which  I  had  the  honor  of  being  the  medium  of  convey- 
ing to  my  Government,  to  agree  upon  some  forms  of  amendment  of  the  respective 
statutes  of  the  two  countries,  in  order  to  make  them  more  effective,  was  entertained 
by  the  latter,  not  from  any  want  of  confidence  in  the  ability  to  enforce  the  existing 
statute,  but  from  a  desire  to  co-operate  with  what  then  appeared  to  be  the  wish  of  Her 
Maiestj^B  Ministers.  But,  upon  my  communicating  this  reply  to  your  lordship,  and 
inviting  the  discussion  of  propositions,  you  then  informed  me  that  it  had  been  decided 
not  to  proceed  any  further  in  this  direction,  as  it  was  the  opinion  of  the  Cabinet,  sus- 
tained by  the  authority  of  the  Lord  Chancellor,  that  the  law  was  fully  effective  in  its 
present  shape."    (Am.  App.,  vol.  ii,  p.  378 ;  vol.  vi,  p.  673.    Brit.  App.,  vol.  ii,  p.  364.) 

On  the  25th  of  September,  1863,  Earl  Russell  replied  to  Mr.  Adams  in  part  as  follows : 

'*  There  are,  however,  passages  in  your  letter  or  the  16th,  as  well  as  m  some  of  your 
former  ones,  which  so  plainly  and  repeatedly  imply  an  intimation  of  hostile  proceed- 
ing toward  Great  Britain  on  the  part  of  the  Government  of  the  United  States,  unless 
steps  are  taken  by  Her  Migesty's  Government  which  the  law  does  not  authorize,  or 
unless  the  law,  which  you  consider  as  insufficient,  is  altered,  that  I  deem  it  incumbent 
upon  me,  in  behalf  of  Her  Majesty's  Government,  frankly  to  state  to  you  that  Her 
Migesty's  Government  will  not  be  induced  by  any  such  consideration  either  to  over- 
step the  limits  of  the  law,  or  to  propose  to  Parliament  any  new  law  which  they  may 
not,  for  reasons  of  their  own,  think  proper  to  be  adopted.  They  will  not  shrink  f^om 
any  consequences  of  such  a  decision."  (Am.  App.,  vol.  i,  p.  674 ;  vol.  ii,  p.  384.  Brit. 
App.,  vol.  ii,  p.  374.) 

On  the  16th  of  February,  1864,  Earl  Russell  spoke  in  the  House  of  Lords  in  part  as 
follows : 

*'  Referring  again  to  the  Alabama,  the  noble  earl  seems  to  be  much  shocked  because 
I  said  that  that  case  was  a  scandal,  and  in  some  sense  a  reproach  upon  British  law.  I 
say  that  here,  as  I  said  in  that  dispatch.  I  do  consider  that,  having  passed  a  law  to 
prevent  the  enlistment  of  Her  Mf^esty's  subjects  in  the  service  of  a  foreign  power,  to 
prevent  the  fitting  out  or  equipping,  within  Her  Majesty's  dominions,  of  vessels  for 
warlike  purposes  without  Her  Majesty's  sanction ;  I  say  that,  having  passed  such  a  law 
in  the  year  1819,  it  is  a  scandal  and  a  reproach  that  one  of  the  belligerents  in  this 
American  contest  has  been  enabled,  at  the  order  of  the  confederate  government,  to  fit 
out  a  vessel  at  Liverpool  in  such  a  way  that  she  was  capable  of  being  made  a  vessel  <^ 
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war ;  that,  after  goiDfi^  to  another  port  in  Her  Majesty's  dominions  to  ship  a  portion  of 
her  crew,  she  proceeded  to  a  port  in  neutral  territory  and  there  completed  her  crew 
and  ec^uipment  as  a  vessel  of  war,  so  that  she  has  since  been  able  to  capture  and  de>* 
stroy  innocent  merchant  vessels  belonging  to  the  other  belligerent.  Having  been  thus 
equipped  by  an  evasion  of  the  law,  I  say  it  is  a  scandal  to  our  law  that  we  should  not 
be  able  to  prevent  such  belligerent  operations.  I  venture  to  say  so  much,  because  at 
the  Foreign  Office  I  feel  this  to  be  very  inconvenient.  If  you  choose  to  say,  as  you 
might  have  said  in  former  times,  ^  Let  vessels  be  fitted  out  and  sold ;  let  a  vessel  go  to 
Charleston,  and  there  be  sold  to  any  a^ent  of  the  confederate  government,'  I  could  un- 
derstand such  a  state  of  things.  But  if  we  have  a  law  to  prevent  the  fitting  out  of 
warlike  vessels,  without  the  license  of  Her  Majesty,  I  do  say  this  case  of  the  Alabama 
is  a  scandal  and  a  reproach.  A  very  learned  judge  has  said  that  we  might  drive,  not 
a  coach  and  six,  but  a  whole  fleet  of  ships  through  that  act  of  Parliament.  If  that  be 
a  correct  description  of  our  law,  then  I  say  we  ought  to  have  the  law  made  more  clear 
and  intelligible.  This  law  was  said  to  be  passed  to  secure  the  peace  and  welfare  of 
this  nation,  and  I  trust  it  may  be  found  in  the  end  suflicient  for  that  purpose.  I  say, 
however,  that  while  the  law  remains  in  its  present  state  its  purpose  is  obviously  de- 
feated, and  its  enactments  made  of  no  effect  by  British  snbjects  who  defy  the  Queen'a 
proclamation  of  neutrality."    (Am.  App.,  vol.  v,  p.  528.) 

On  the  30th  of  August,  1865,  the  British  Foreign-Enlistment  Act  remaining  unchanged, 
and  the  rebellion  in  the  United  States  having  been  crughe<l,  Earl  Russell  wrote  Mr. 
Adams  in  part  as  follows : 

"  You  say,  indeed,  that  the  Government  of  the  United  States  altered  the  law  at  the 
urgent  request  of  the  Portuguese  minister.  But  you  forget  that  the  law  thus  altered 
was  the  law  of  1794,  and  that  the  law  of  1818,  then  adopt.ed,  was,  in  fact,  so  far  as  it 
was  considered  applicable  to  the  circumstances  and  institutions  of  this  country,  the 
model  of  our  Foreign-Enlistment  Act  of  1819. 

"Surely,  then,  it  is  not  enough  to  say  that  your  Government,  at  the  request  of  Por- 
tugal, induced  Congress  to  provide  a  new  and  more  stringent  law  for  th«  purpose  of 
preventing  depredations,  if  Great  Britain  has  already  such  a  law.  Ha<l  the  law  of  the 
United  States  of  1818  not  been  already,  in  its  main  provisions,  adopted  by  our  legisla- 
ture, you  might  reasonably  have  asked  us  to  make  a  new  law;  but,  surely,  we  are  not 
bound  to  go  on  making  new  laws  ad  infinitum  because  new  occasions  arise. 

"The  fact  is,  this  question  of  a  new  law  was  frequently  discussed;  but  the  conclu- 
sion arrived  at  was,  that  unless  the  existing  law,  after  a  sufficient  trial,  should  be 
proved  to  be  practically  inadequate,  the  object  in  view  would  not  be  promoted  by  any 
attempt  at  new  legislation."    (Am.  App.,  vol.  i,  p.  677;  vol.  iii,  p.  562.) 

On  the  18th  of  September,  1865,  Mr.  Adams  replied  to  Earl  Russell  in  part-  as  follows: 

"The  British  law  is,  as  your  lordship  states,  a  re-enactment  of  that  of  the  United 
States,  but  it  does  not  adopt  all  of  4ts  main  provisions,'  as  you  seem  to  suppose.  Sin- 
gularly  enough,  it  entirely  omits  those  very  same  sections  which  were  originally  en- 
acted in  1817,  as  a  temporary  law  on  the  complaint  of  the  Portuguese  minister,  and 
were  made  permanent  in  that  of  1818.  It  is  in  these  very  sections  that  our  experience 
has  shown  us  to  reside  the  best  preventive  force  in  the  whole  law.  I  do  not  doubt,  as 
I  had  the  honor  to  remark  in  my  former  note,  that  if  they  had  been  also  incorporated 
in  the  British  statute,  a  large  portion  of  the  undertakings  of  which  my  Government  so 
justly  complains  would  have  never  been  commenced ;  or,  if  commenced,  would  never 
have  been  executed.  Surely  it  was  not  from  any  fault  of  the  United  States  that  these 
effective  provisions  of  their  own  law  failed  to  tind  a  place  in  the  corresponding  legis- 
lation of  Great  Britain.  But  the  occasion  having  arisen  when  the  absence  of  some 
similar  security  was  felt  by  my  (Jovernment  to  be  protluctive  of  the  most  injurious 
effects,  I  cannot  but  think  that  it  was  not  so  unreasonable,  as  your  lordship  seems  to- 
assume,  that  I  should  hope  to  see  a  willingness  in  that  of  Great  Britain  to  make  the 
reciprocal  legislation  still  more  complete.  In  that  hope  I  was  destined  t-o  be  utterly 
disappointed.  Her  Majesty's  government  decided  not  to  act.  Of  that  decision  it  is  no 
part  of  my  duty  to  complain.  The  responsibility  for  the  injuries  done  to  citizens  of 
the  United  States  by  the  subjects  of  a  friendly  nation,  by  reason  of  this  refusal  U> 
respond,  surely  cannot  be  made  to  rest  with  them.  It  appears,  therefore,  necessarily 
to  attach  to  the  party  making  the  refusal."    (Am.  App.,  vol.  i,  pp.  679,  680.) 

On  the  2d  of  November,  1865^  Earl  Russell  wrote  to  Mr.  Adams  in  part  as  follows: 

"  Yet  it  appears  to  me,  I  confess,  that  as  neither  the  law  of  the  United  States  nor  our 
own  Forei^-Enlistment  Act  have  proved  upon  trial  completely  efficacious,  it  is  worth 
consideration  whether  improvements  may  not  be  made  In  the  statutes  of  both  nations, 
80  that  for  the  future  each  government  may  have  in  its  own  territory  as  much  security 
as  our  free  institutions  will  permit  against  those  who  act  in  defiance  of  the  intention 
of  the  sovereign,  and  evade  the  letter  of  it«  laws."    (Am.  App.,  vol.  iii,  p.  588.) 

On  the  18th  of  November,  1865,  Mr.  Adams  replied  to  the  Earl  of  Clarendon,  suc- 
cessor of  Earl  Russell,  in  part  as  Ibllows : 

"  Yet  with  regard  to  the  proposition  immediately  before  me,  I  cannot  forbear  to  ob- 
serve that  it  is  predicated  upon  an  assumption  that  the  legislation  of  the  two  countries 
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is  now  equally  inefficacious^  'whicb  I  cannot  entertain  for  a  moment.  On  the  contrary, 
the  necessity  for  some  action  in  futufe  seems  to  me  to  be  imperative,  because  that 
legislation,  as  it  now  stands,  is  not  co-extensive. 

**  For  it  is  hardly  possible  for  me  t-o  imaj^ine  that  the  people  of  the  United  States, 
after  the  experience  they  have  had  of  injuries  from  the  imperfection  of  British  legis- 
lation, and  a  refusal  to  amend  it,  would  be  ready  cheerfully  to  respond  to  another 
appeal  like  that  made  in  1B55,  by  Her  Majesty's  representative,  to  the  more  stringent 
and  effective  protection  extended  by  their  own."    (Am.  App.,  vol.  iii,  p.  621.) 

On  the  14th  of  December,  this  last  dispatch  having  been  transmitted  to  Mr.  Seward, 
he  wrote  Mr.  Adams  in  part  as  follows : 

"  I  am  directed  by  the  President  to  approve  of  the  views  which  you  have  expressed 
in  regard  to  a  proposition  made  by  Earl  Russell  for  a  concurrent  revision  by  the  two 
Governments  of  tneir  legislation  upon  the  sul^ect  of  the  neutrality  laws.  You  will, 
therefore,  inform  Lord  Clarendon  that  the  United  States  do  not  incline  toward  an 
acceptance  of  Earl  Russell's  proposition."    (Am.  App.,  vol.  iii,  p.  625.) 

On  the  30th  of  January,  1867,. a  Commission  was  appointed  by  the  Queen — 

'*  To  inquire  into  and  consider  the  character,  working,  and  effect  of  the  laws  of  this 
realm,  available  for  the  enforcement  of  neutrality  during  the  existence  of  hostilities 
between  other  states  with  whom  we  are  at  peace;  and  to  inquire  and  report  whether 
any  and  what  changes  ought  to  be  made  in  such  laws  for  the  purpose  of  giving  to 
them  increased  efficiency,  and  bringin|5  them  into  full  conformity  with  our  inter- 
national obligations."    (Am.  App.,  vol.  iv,  p.  79.) 

During  the  year  1868,  the  Commission  reported  that  in  their  opinion  the  Foreign-En- 
listment Act  '^  might  be  made  more  efficient  by  the  enactment  of  "  certain  provisions. 
See  the  report.    (Am.  App.,  vol.  iv,  p.  80.) 

The  British  Foreign-Enlistment  Act  of  August  9, 1870,  which  was  passed  just  after  the 
breaking  out  of  the  Franco-Prussian  War,  essentially  embodies  all  the  recommenda- 
tions of  the  Commission.  (See  the  Act,  Am.  App.,  vol.  vii,  pp.  1-9.  See  also  extracts 
from  the  debates  at  the  time  of  its  passage,  ante.) 


NOTE  D.-CONSIDERATION  OF  THE  CLAIMS  ARISING  IN  THfi 
DESTRUCTION  OF  VESSELS  AND  PROPERTY  BY  THE  SEVERAL 
CRUISERS. 


The  United  States  preeented  to  this  Tribanal,  on  the  15th  of  December  last,  a  de- 
tailed printed  statement  of  all  the  claims  for  the  destmction  of  vessels 
^u'KlTr'l.iiln  *w   ^^^  property  by  the  several  cruisers  that  had,  down  to  that  date,  come 
Jim^d.  ""*'     "  **""   to  their  knowledge  in  time  to  be  so  presented.    The  United  States  then 
declared  that  this  statement  showed  the  cniisers  which  did  the  injary, 
the  vessels  destroyed,  the  several  claimants  for  the  vessel  and  for  the  cargo,  the  amount 
insured  upon  each,  and  all  the  other  facts  necessary  to  enable  this  Tribunal  to  reach  a 
conclusion  as  to  the  amount  of  the  injury  committed  by  the  cruiser;  and  further,  that 
it  showed  the  nature  and  character  of  the  proof  placed  in  the  hands  of  the  United 
States  by  the  sufferers.  • 

In  accordance  with  its  right,  the  United  States  again,  on  the  15th  day  of  April  last, 
presented  to  this  Tribunal  a  revised  statement  of  claims  containing  those  mentioned  in 
the  previous  statement,  as  well  as  others  which  had  been  received  by  the  Gh>vemment 
of  the  United  States  subsequent  to  the  printing  of  the  previous  statement  and  prior 
to  the  22d  of  March,  1872,  at  which  time  it  was  necessary  to  conclude  the  printing  of 
the  revised  list  in  order  that  it  might  reach  Geneva  in  season  for  presentation  with  the 
•Counter  Case  of  the  United  States.    (See  Revised  List  of  Claims,  p.  335.) 

w.th  tha  eTidrncfl  Thcsc  claims  do  not  appear  as  claims  audited  by  the  United  States, 
cin7ni"*ntit.l*.u  ^\n  ^^*  ^^  *^®  ^"^"^  *^^  supportod  by  the  evidence  in  which  the  claimants 
ihelli^*"      '"*''*"     have  presented  them  to  the  Government  of  the  United  States. 

In  his  Annual  Message  in  December,  1870,  President  Grant  recommended  that  Con- 
gress should  authorize  the  appointment  of  a  Commission  to  take  proof  of  the  amounts 
and  the  ownership  of  these  several  claims  on  notice  to  the  representative  of  Her 
Majesty  at  Washington ;  and  also  that  authority  should  be  given  for  the  settlement 
of  these  claims  by  the  United  States,  so  that  the  Government  might  have  the  owner- 
ship of  the  private  claims  as  well  as  the  responsible  control  of  all  demands  against 
Great  Britain.  A  Bill  had  been  introduced  into  Congress  for  carrying  out  this  recom- 
mendation of  the  President,  when  the  negotiation  and  ratification  of  the  Treaty  under 
which  this  Tribunal  is  now  assembled,  prevented  the  proposed  legislation.  Otherwise 
these  claims  might  now  have  existed  as  so  many  millions  of  dollars  which  the  United 
States  had  paid  to  its  citizens  for  injuries  which  it  believed  to  have  been  inflicted  upon 
them  by  Great  Britain. 

Recognizing  the  situation  in  which  these  and  other  claims  of  the  United  States 
existed,  the  Treaty  provided  that  under  oert>ain  conditions  this  Tribunal  might  "  pro- 
ceed to  award  a  sum  in  gross  to  be  paid  by  Great  Britain  to  the  United  States  for  all 
the  claims  referred  to  it ; ''  and  further,  that  in  case  the  Tribunal  ^*  should  not  award 
a  sum  in  gross,''  then  that  ^*  a  board  of  assessors  "  should  be  appointed  to  ascertain  and 
determine  what  claims  are  valid,  an4  what  amount  or  amounts  should  be  paid  by  Great 
Britain  to  the  United  States  on  account  thereof,  under  the  decision  of  this  Tribunal. 

The  United  States,  however,  for  reasons  stated  in  its  Case,  (p.  480,)  earnestly  ex- 
TTie iniwd  State.  pr©88®<l  *h®  ^^P®  t^at  the  Tribunal  would  exercise  the  power  conferred 
dmir<>anA«rani  ofa  upou  It  to  award  a  sum  in  gross  to  be  paid  by  Great  Britain  to  the 
;v!den«*J^VcL'  United  States,  believing  that  it  would  be  nnjust  to  impose  further  delay 
and  the  expense  of  presenting  claims  to  another  tribunal,  if  the  evidence 
which  the  United  States  has  the  honor  to  present  for  the  consideration  of  these  Arbitrators 
«hall  prove  to  be  sufficient  to  enable  them  to  determine  what  sum  in  gross  would  be  a 
just  compensation  to  the  United  States  for  all  the  injuries  and  losses  of  which  it 
complains.  In  the  opinion  of  the  United  States,  the  evidence  presented  does  fumitdi 
all  tne  facts  necessary  to  enable  the  Tribunal  to  reach  such  a  conclusion.  The  United 
States  has  not,  however,  thought  it  necessary  to  print  all  the  memorials  and  documentn 
presented  by  the  several  claimants,  and  referred  to  in  the  two  lists  of  claims ;  nor,  in 
the  absence  of  any  expressed  desire  on  the  part  of  this  Tribunal,  has  it  produced,  as 
it  offered  to  do,  if  desired,  the  original  evidence. 

Her  Majesty's  Government  has,  in  vol.  vii  of  the  Appendix,  presented  with  the 
Counter  Case  a  report  of  a  committee  of  two  persons,  Messrs.  Cohen  and 
on'hiiti<SVr"^  Young,  appointed  by  the  Board  of  Trade  to  investigate  the  claims  pre- 
sented on  behalf  of  the  United  States  Government. 

This  committee  felt  it  to  be  its  duty  to  sift  and  analyze  these  claims,  to  state  the 
amounts  which,  in  its  opinion,  should  be  considered  to  constitute  a  fair  and  proper 
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coMpOQsation  for  the  losses  m  respect  to  which  these  claims  are  put  forward,  and  to 
esplain  the  reasons  upon  which  its  conclasions  were  founded.  * 

Tbeir  report  is  said  to  cover  all  the  claims  contained  in  the  printed  list,  exclusive  of 
the  claims  for  interest  and  the  claims  relating  to  increased  war  premiums.  And  in  the 
British  Counter  Case  (p.  134)  it  is  stated  that  ^'  a  reference  to  this  report  will  convince 
the  Arbitrators  that  no  reliance  can  he  placed  on  the  estimates  presented  of  alleged 
private  losses,  and  that  were  the  Tribunal  to  hold  Great  Britain  liaule  in  respect  to  any 
one  or  more  of  the  enumerated  cruisers,  and  to  decide  on  awarding  a  gross  sum  for 
compensation,  these  estimates  could  not  safely  be  accepted  as  furnishing  even  a  pritMh 
fame  basis  for  the  computation  of  such  a  gross  sum.'' 

The  Government  of  the  United  States,  on  the  other  h^nd,  holds  that  the  statement 
of  claims  presents  all  the  facts  necessary  to  enable  the  Tribunal  to  reach 
a  eoDclusion  as  to  the  amount  of  injury  committed  by  each  cruiser,  not  itxc^c^ucZ^'  ^'* 
with  that  exactness  which  would  be  necessary  if  the  Tribunal  were 
asked  to  assess  the  damages  caused  to  each  claimant,  but  with  sufficient  exactness  to 
enable  the  Tribunal  "  to  award  a  sum  in  gross  to  be  paid  by  Great  Britain  to  the  United 
States  for  all  the  claims.'^ 

The  United  States  cannot  recognize  the  report  of  Messrs.  Cohen  and  Young  as  any 
basis  for  the  estimate  or  computation  of  indemnity  by  this  Tribunal.  To  that  com- 
mittee as  a  Board  of  Assessors  the  United  States  have  not  referred  these  claims,  neither 
has  this  Tribunal  sought  the  report  of  those  gentlemen  as  the  opinion  of  experts. 

The  Counsel  of  the  United  States  will,  however,  call  the  attention  of  this  Tribunal  to 
some  of  the  general  characteristics  of  these  claims  as  they  appear  in  the  lists  of  claims, 
and  at  the  same  time  will  note  certain  comments  made  thereon  by  Messrs.  Cohen  and 
Young. 

The  claims  now  under  discussion  (excluding  those  for  increased  war  premiums)  may 
be  divided  into  two  general  classes : 

1.  Claims  for  the  alleged  value  of  property  destroyed  by  the  several  cruisers. 

2.  Claims  arising  from  damages  in  the  (destruction  of  property,  but  over  and  above 
its  value. 

Under  the  first  class  would  be  included,  (a)  owners'  claims  for  the  values  of  goods 
dEestroyed ;  (h)  merchants'  claims  for  the  values  of  goods  destroyed ;  (o)  whalers  and 
fishermen's  claims  for  the  values  of  oil  or  fish  destroyed ;  (d)  passengers,  officers,  and 
sailors'  claims  for  the  values  of  personal  property  destroyed :  (e)  the  claims  of  insur- 
ance companies,  for  the  values  oi  property  destroyed  for  which  they  had  paid  the  own- 
ers the  insurance. 

Under  the  second  class  of  claims  would  be  included,  (a)  owners'  claims  for  the  loss 
of  charter-parties,  freights,  &c. ;  (h)  merchants'  claims  for  the  loss  of  expected  profits 
on  goods ;  (c)  whalers  and  fishermen's  claims  for  the  prospective  catch  of  oil  or  fish  ; 
(d)  passengers'  claims  for  various  iignries  other  than  in  the  loss  of  baggage ;  (e)  offi- 
oenr  and  sailors'  claims  for  wages  and  expenses  until  their  arrival  home. 

As  to  this  first  general  class  of  claims,  the  Counsel  believe  that  the  Tribunal  will  find 
that  they  are  fairly  stated  by  the  claimants.  It  was  possible,  doubtless,  for  Messrs.  Cohen 
and  Young  to  find  therein  some  claims  which  seemed  to  them  to  have  been  exaggerated ; 
but  certainly  as  to  the  value  of  property  this  Tribunal  must  regard  the  sworn  valuation 
of  men  who  owned  the  property  destroyed,  and  who  made  their  estimates  at  or  about 
the  time  of  its  destruction,  rather  than  the  estimates  of  Messrs.  Cohen  and  Young,  who 
have  no  knowledge  of  the  property  destroyed,  except  that  the  claimants  say  it  was  of 
a  certain  value. 

The  owners  of  vessels  have  generally  sought  to  establish  their  claims  by  a  sworn 
memorial  setting  forth  the  facts,  describing  the  vessel,  and  stating  her  value.  In  some 
instances  they  have  presented  the  certificate  of  underwriters  or  ship-builders  in  support 
of  their  statement.  An  examination  of  their  several  claims  will  show  that  the  owners 
have  by  no  means  given  such  values  to  their  vessels  as  would  show  them  to  have  been 
of  an  equal  value  per  ton.  But  this  is  no  evidence  of  exaggerated  value,  as  Messrs. 
Cohen  and  Young  would  seem  to  imply,  but,  rather,  bein^  correspondent  with  the  fact, 
namely,  that  the  vessels  are  not  of  equal  value  per  ton,  indicates  that  the  owners  have 
placed  a  fair  valuation  upon  their  property. 

Messrs.  Cohen  and  Young  have  made  some  investigations  from  which  they  have  con- 
cluded that  the  price  of  |4D  per  ton  is  a  liberal  estimate  of  the  average       ^^^.^  ^^  ^^^ 
market  price  of  tne  merchant  vessels  destroyed  by  the  Alabama  and  other  srUiah^'^imBte  or 
omisers,  and  it  may  be  well  to  notice  how  they  arrived  at  this  conclu-  '**^7iJJ^JJiJ'  '"^' 
sion ;  for  it  will  then  appear  how  little  value  can  be  put  upon  the  same.  ^ 
They  say,  vol.  vii.  Appendix,  British  Case,  p.  22,  "  We  have  been  at  some  pains  to  ascer- 
tain the  average  price  per  ton  which  was  realized,  shortly  before  the  time  of  the  cap- 
tures, in  the  ports  of  Liverpool  and  London  by  a  sale  of  a  very  large  number  of  vessels 
belonging  to  the  United  States,  and  it  seems  to  us  to  be  a  fair  inference  from  the  fact  of 
these  sales  being  effected  in  England,  that  the  prices  obtained  here  did  not  fall  short 
of  the  market  value  in  America." 

The  Counsel  maintain  that  no  average  price  or  no  conclusion  could  be  more  unjust 
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tJban  this.  The  fact  bein^  that  BritishobuUt  crnisers  were  destroyiog 
■nLVfo^ed'^MW..  no  ®^®^y  Uuiled  States  veseelthey  coald  find,  led  some  United  States  citi- 
cnJno^^  '^•^-no  ^^^^  ^  ^jj  their  ships  to  Englishmen,  who  could  fly  over  them  »  flag 
that  would  save  them  from  this  destruction.  Under  these  circumstances, 
it  has  probably  been  possible  for  Messrs.  Coheq  and  Young  to  lind  at  Liverpool  and 
London  the  record  of  the  terms  of  transfer  of  many  ships  of  the  United  States  to  British 
subjects.  But  if  this  Tribunal  shall  find  that  Great  Britaiu  has,  by  any  act  or  omis- 
sion, failed  to  fulfill  any  of  the  duties  set  forth  in  the  three  rules,  or  recognized  by  the 
principles  of  international  law,  not  inconsistent  with  such  rules,  and  shall  certify  such 
tact  a^  to  the  Alabama  and  each  of  the  other  cruisers,  certainly  it  will  not  then  proceed 
to  award  that  Great  Britain  shall  pay  for  those  vessels  which  the  Alabama  destroyed 
at  the  low  rate  at  which  Englishmen  were  enabled  to  buy  other  vessels  of  the  United 
States,  which  were  sacrificed  rather  than  to  run  the  risk  of  their  capture  by  the  same 
cruisers.  And  fiirther,  the  value  to  a  citizen  of  the  United  States  of  a  ship  in  London, 
under  the  British  flag,  is  not  the  same  as  her  value  to  him  under  the  flag  of  the  United 
States. 

By  the  laws  of  the  United  States,  certain  privileges  are  given  to  vessels  built  in  the 
United  States  and  owned  by  citizens  of  the  United  States,  aud  practically  no  vessel 
can  carry  the  flag  of  the  United  States  unless  it  was  built  in  the  IJnited  States.  The 
object  of  this  law  is  to  encourage  ship-building  in  the  United  States,  aud  the  efl'ect  of 
it  is  to  make  ships  built  in  the  United  States  more  valuable  to  citizens  of  the  United 
States  than  similar  ships  built  out  of  the  United  States  would  be  to  citizens  of  the 
United  States,  or  than  the  same  ships  would  be  to  any  persons  not  citizens  of  the 
United  States.  Therefore,  the  price  at  which  a  United  States  ship  can  be  sold  in  Great 
Britain  is  by  no  means  the  representative  of  her  value  to  a  citizen  of  the  United  States, 
for  the  United  States  citizen,  while  he  owns  her,  is  able  to  employ  her  in  certain  trade 
and  commerce  in  which  the  British  subject  cannot  employ  her.  Conse<iuently,  but 
few  United  States  vessels  have  ever  been  sold  in  England,  except  when  the  Alabama 
and  her  consorts  were  burning  all  vessels  tt^t  carri^  the  flag  of  the  United  States. 
Certainly  those  United  States  citizens  who  lost  their  vessels  by  the  Alabama  must  not 
be  paid  for  them  at  the  rate  at  which  other  citizens  of  the  United  States  sacrificed 
their  property  through  fear  of  the  same  danger.  The  fact  that  a  large  number  of  ves- 
sels were  transferred  to  the  British  flag,  though  it  has  destroyed  the  commerce  of  the 
United  States,  may  have  saved  Great  Britain  from  the  liability  of  paying  for  the  abso- 
lute destruction  of  the  vessels  transferred.  But  it  cannot,  in  justice,  be  held  to  present 
a  standard  of  value  for  others,  not  sacrificed  through  fear  of  burning,  but  actually 
burned. 

The  owners  have  estimated  the  round  value  of  their  property  as  vessels  of  the  United 
States  to  citizens  of  the  United  States,  and  at  that  rate  it  must  be  estimated  in  the 
award  of  any  gross  sum. 

whni.nir  an.i  fi^b-      What  has  been  said  in  regard  to  the  estimate  put  upon  the  merchant 
ini  T.^i».  "*    "^ '    vessels  by  Messrs.  Cohen  and  Young  will  also  apply  to  their  estimate 
put  upon  the  whaling  and  fishing  vessels.    They  say,  page  18 : 

'^  The  inquiries  that  we  have  instituted  convince  us  that  an  average  rate  of  $100 
per  ton  will  amply  represent  the  value  of  the  whalers,"  and  the  context  shows 
that  this  estimate  includes  the  outfit  also. 

From  page  17  of  their  report  it  appears  that  the  average  rate  of  the  claims  for  out- 
fits, (32  in  number,)  which  are  made  distinctly  and  separately  from  the  claims  for  the 
value  of  the  vessel,  is  at  the  rate  of  ^SS  per  ton. 

The  Counsel  ask  the  Tribunal  to  assume  that  these  claims  for  outfits  are  strictly 
correct.  The  owners  of  each  vessel  keep  a  separate  and  accurate  account  of  all  the  e\- 
penses  in  outfitting  each  vessel,  and  when  they  made  their  claim  for  the  loss  of  a  ves- 
sel and  her  outfits,  as  far  as  the  claim  for  outfits  was  concerned,  they  simply  copied 
from  their  books  the  statement  there  contained  for  moneys  expended  in  her  outfits,  and 
by  which  they  can  establish  the  claim  for  the  same  if  ever  they  are  called  upon  to 
do  so. 

Taking,  then,  this  statement  of  outfits  as  correct  and  true,  the  estimate  of  Messrs. 
Cohen  and  Young  leaves  only  $12  per  ton  as  the  average  value  they  would  place  upon 
the  whaling  vessels,  which  value  is  by  their  own  estimate  only  about  one-quarter  of  the 
price  at  which  vessels  of  the  United  States  were  sacrificed  in  England,  and  a  much 
smaller  proportion  of  what  the  same  vessels  were  worth  to  citizens  of  the  United  States, 
provided  they  could  have  carried  the  flag  of  the  United  States  free  from  the  danger  of 
being  destroyed  by  the  Alabama  and  other  British-built  cruisers. 

In  this  connection,  and  as  contrasted  with  the  estimates  of  Messrs.  Cohen  and  Yonn^ 
L«tt«rofMr  Crtpo  *^®  Couusel  rcfcr  to  the  following  contract  of  a  letter  from  Mr.  Wm.  W. 
"   ■  Crapo,  a  very  intelligent  and  respectable  gentleman,  under  whose  direc- 
tion most  of  the  claims  for  the  destruction  of  the  whaling  vessels  were  prepared.    (See 
his  letter  to  the  Secretary  of  State,  vol.  vii,  U.  S  Doc,  p.  103.) 

He  says : 

As  the  attorney  for  numerous  claimants,  I  have   prepared  and  forwarded  to  the 
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State  Department  of  the  United  States  memorials  and  claims,  sotting  forth  the  destrac- 
tion,  by  Confederate  cruisers,  of  a  larse  number  of  ships  and  their  cargoes,  owned  b.y 
merchants  by  New  Bedford  and*  its  vicinity,  and  praying  for  suitable  compensation  for 
the  loss  of  their  property  and  the  damages  resulting  therefrom.  The  claims  thus  pro' 
pared  and  forwarded  represent  nearly  forty  ships  in  number,  with  their  whaling  out- 
fits and  cargoes.  The  aggregate  amount  claimed  by  these  persons  for  property  de- 
stroyed is  very  large,  and  I  beg  leave  to  state  the  mode  adopted  in  fixing  values  and 
estimating  damages.  Many  of  the  ships,  especially  those  burned  by  the  Alabama,  had 
but  recently  sailed  from  their  home  ports  when  destroyed.  The  values  claimed  for  ship' 
and  outfits  in  such  cases  were  based  upon  the  actual  cost  and  present  worth  of  the 
property,  as  can  be  abundantly  and  conclusively  proved  when  the  occasion  requires. 

"  The  large  number  of  whale-ships,  for  which  claims  have  been  presented  by  me, 
were  destroyed  by  the  Shenandoah  in  the  Arctic  Ocean.  In  computing  the  damage  sus- 
tained by  this  destruction,  prices  were  placed  upon  ewch  vessel  and  its  outfit  which 
represented  their  value  as  they  were  in  that  distant  ocean,  and  at  a  sum  less  than  the 
cost  of  replacing  them.  The  more  valuable  ships,  with  their  outfits,  were  estimated  as 
worth  $60,000  each.  This  was  the  sum  at  which  they  were  insured,  in  cases  where  in- 
surance had  been  ettected.  This  sum  was  less  than  the  actual  cost  to  the  owners  in  re- 
placing them  at  the  home  port,  by  vessels  and  outfits  of  equal  quality.  An  appraisal 
of  the  several  vessels  by  ship-builders  and  ship-brokers,  and  the  vouchers  for  purchased 
outfits,  will  confirm  the  justness  of  the  valuations  made  by  the  claimants." 

In  view  of  this  letter  of  Mr.  C'rapo  the  Counsel  maintain  that  thisTribunal  ought  not 
to  make  any  diminution  in  the  value  placed  upon  these  vessels  and  their  outfits  by  the 
owners  thereof. 

The  second  division  of  claims  under  what  has  been  called  the  first  p^^j^^^y  de-^iroyed. 
class,  is  the  claims  of  merchants  for  the  values  of  goods  destroyed.  '"***' 

An  examination  of  the  list  of  claims  will  show  that  these  claims  are  generally  proven 
by  the  sworn  memorial  of  the  merchant,  setting  forth  that  he  owned 
them,  that  they  were  on  board  the  vessel  destroyed,  and  that  they  were  ^*'^^^°^^'^- 
of  a  certain  value,  which  memorial  is  accompanied  by  the  bill  of  lading  and  invoice, 
the  one  confirming  the  statement  that  they  were  on  board  the  vessel,  and  the  other  the 
statement  that  they  were  of  a  certain  value. 

Though  some  few  of  these  claim  may  have  been  increased  by  including  in  them  the 
expect^  profits  on  the  goods  and  the  insurance  on  the  same,  as  well  as  on  the  profits, 
(oi  the  right  to  include  which  profits  and  insurance  in  all  the  claims,  mention  will  be 
hereafter  made,)  yet  we  are  confident  that  the  true  value  of  the  goods  represented  in 
this  class  of  claims  is  the  price  named  in  the  claims ;  the  claimants  have  made  their 
claims  expecting  at  some  time  to  be  called  upon  to  prove  the  value  of  the  property 
destroyed,  by  the  production  of  the  invoices  which  will  show  the  prices  paid  for  them. 
We  cannot,  therefore,  in  any  way  admit  that  Messrs.  Cohen  and  Young  are  right  in 
stating  that  they  are  confident  that  they  are  considerably  overestimating  the  value  of 
the  goods  at  the  port  of  shipment,  by  assuming  such  value,  together  with  the  interest 
up  to  the  time  of  capture,  to  be  only  12  per  cent,  less  than  the  aggregate  amount 
claimed  in  respect  to  the  cargoes.    (See  vol.  vii,  British  Appendix,  pp.  25,  28.) 

Another  division  of  claims  under  the  first  class  embraces  the  claims  of  the  owners  of 
-whaling  and  fishing  vessels  for  the  value  of  oil  or  fish  on  board,  and     ^ ,  ^^    ^^^  j^ 
destroyed  at  the  time  of  their  capture.    These  claims  Messrs.  Cohen  and  •tn.ye.r  on  whi»ier« 
Young  propose  to  estimate  very  easily  by  ignoring  all  claims  made  by  *"•*  ^''*'"*  ^«^»*'''"- 
the  owners  for  secured  earnings,  and  by  allowing  interest  at  the  rate  of  25  per  cent. 

5er  annum  on  the  value  of  the  ship  and  outfit,  and  in  addition  5  per  cent,  per  ton  per 
ay  to  meet  expenditures  on  account  of  wages  and  other  disbursements.  Such  an  easy 
calculation  as  this  enables  them  to  decide  that  the  secured  earnings  of  the  forty-one 
"whale-ships  destroyed  by  the  several  cruisers,  together  with  the  wages  of  the  officers 
and  crews,  and  all  other  disbursements,  amounted  to  but  $301,759.  Taken  as  a  sample 
of  other  estimates  made  by  Messrs.  Cohen  and  Young  after  ^^ careful  consideration,''  (p. 
16,)  it  may  be  well  to  examine  this  estimate  a  little  more  closely.  Their  estimate  in 
Tonnd  numbers  is  that  the  forty-one  whalers,  down  to  the  time  of  their  capture,  had 
earned  for  their  owners,  their  officers  and  crews,  the  sum  of  ^301,759.  The  officers  and 
crews  of  these  whaling  vessels,  on  an  average,  consist  of  at  least  twenty-five  persons, 
and  there  were  on  board  these  forty-one  whalers  more  than  a  thousand  i>er8ons,  cap- 
tains, officers,  and  sailors,  whose  earnings  and  expenses  in  this  most  hazardous,  but  at 
that  time  most  lucrative  employment,  are  estimated  at  one-quarter  of  $301,759,  (see  p. 
18  of  report  of  Messrs.  Cohen  and  Young,)  or  at  about  $75,000,  which  divided  propor- 
tionately would  give  to  each  man  not  more  than  $75.  When  it  is  remembered  that 
very  few  of  these  men  had  been  away  from  home  for  less  than  six  months,  and  that 
many  of  them  had  been  away  for  two  and  three  years,  it  is  easy  to  see  that  the  esti- 
mates made  would  not  cover  their  expenses,  much  less  their  earnings. 

Under  these  circumstances,  knowing  well  the  large  profits  that  our  hardy  seamen 
have  made  in  whaling  voyages,  we  must  earnestly  protest  against  their  claims  for 
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.actaal  eaniiiigs  being  eo  reduced,  and  farther  on  we  shall  again  call  the  attention  of 
.this  Tribnual  to  the  claims  of  officers  and  sailors. 

The  proposal  to  sabstitute  the  estimate  of  Messrs.  Cohen  and  Young  seems  by  no 
means  necessary  or  just  in  view  of  the  facts,  as  stated  by  Mr.  Crapo. 

He  says,  (U.  8.  Doc.,  vol.  vii,  p.  104,)  "  Oil  and  bone  on  board,  and  destroyed  with 
the  ships,  have  been  made  the  subject  of  claim.  The  quantity  has  been  stated  upon 
the  sworn  evidence  of  the  masters  and  officers  of  the  respective  vessels,  and  the  value 
has  been  ascertained  by  the  current  market  quotations  at  the  time  when  said  oil  and 
bone  would,  if  not  destroyed,  have  found  a  market  and  sale.'' 

We  are  confident  that  enough  has  been  stated  to  convince  the  Tribunal  that  the 
sworn  statement  of  the  masters  and  officers  must  be  taken  as  better  evidence  of  what 
was  on  board  the  whale-ships  destroyed  by  the  Alabama  and  Shenandoah  than  the  so- 
called  estimate  of  Messrs.  Cohen  and  Young,  who  would  make  it  appear  that  they  have 
been  able  to  arrive  at  the  percentage  which  that  oil  and  bone  bear  to  the  value  of 
the  vessels  and  outfits  as  again  estimated  by  Messrs.  Cohen  and  Young,  and  under 
these  circumstances  the  attention  of  the  Tribunal  is  particularly  directed  to  the  fact 
that  this  percentage  is  made  to  apply  by  Messrs.  Cohen  and  Y'oung,  not  to  the  whole 
length  of  the  voyage  of  the  several  whalers,  but  in  many  instances  only  from  the  date 
when  the  ship  sailed  from  Honolulu  or  some  other  port  at  which  it  had'  last  touched. 

In  regard  to  the  claims  of  passengers,  officers,  and  sailors  for  the  values  of  personal 
Personal  effecui.  propcrty  dcstroved,  Messrs.  Cohen  and  Young  estimate  it  at  the  rate  of 
$5  per  ton  on  the  vessels  captured  by  the  Shenandoah,  (see  p.  17,  Brit. 
App.,  vol.  vii,)  and  at  the  rate  of  $3  per  ton  on  some  of  the  vessels  captured  by  the 
other  cruisers,  (see  pp.  17,  28,  Brit.  App.,  vol.  vii,)  and  on  other  individual  vessels  they 
have  chosen  to  make  certain  deductions,  as  to  them  seemed  best. 

Messrs.  Cohen  and  Young  state  as  a  fact  that  the  claims  for  personal  effects,  &c.,  on 
board  vessels  destroyed  by  the  Shenandoah  are  made  at  the  average  rate  of  |8  per  ton . 
Thinking  this  to  be  excessive,  they  give  their  opinion  that  if  the  loss  of  personal  ef- 
fects in  the  case  of  the  Shenandoah  ^'  be  estimated  at  the  average  rate  of  |5  per  ton  of 
the  captured  vessel,  adequate  compensation  will  be  provided,  especially  as  it  appears 
ftom  Captain  Semmes's  iournal,  and  other  sources  of  information,  that  in  many  cases 
the  masters  and  crews  had  ample  opportunity  of  saving  a  considerable  part  of  their 
property.''  Messrs.  Cohen  and  Young  may  have  found  the  above  statement  to  be  satis- 
factory to  themselves;  but  we  do  not  expect  that  this  Tribunal  will  find  in  the  journal 
of  Captain  Semmes,  who  probably  never  even  saw  the  Shenandoah,  any  evidence  as  to 
the  value  of  the  personal  efi'ects  of  the  passengers,  officers,  and  crew  of  the  vessels 
burned  by  that  cruiser. 

Possibly  some  of  the  claims  of  this  class  may  be  exaggerated.  But,  on  the  other 
hand,  a  large  (quantity  of  personal  property  was  destroyed  on  board  these  vessels,  which, 
though  small  m  the  amount  belonging  to  each  individual,  was  large  in  the  sum  total, 
and  tor  which  no  claim  has  yet  been  made.  And  further,  as  to  some  of  the  claims  made 
for  personal  proi)erty  on  board  the  whaling  vessels  destroyed  by  the  Shenandoah,  the 
officers  and  captains  had  with  them  articles  of  various  kinds,  and' of  considerable  value, 
for  the  purpose  of  trading  with  the  natives;  and  it  is  for  such  kind  of  property  that 
we  understand  that  the  claims  of  the  master  and  two  of  the  crew  of  the  Abigail  were 
lAade,  as  also  the  claim  of  the  master  and  mate  of  the  Gipsey. 

If  the  estimates  of  Messrs.  Cohen  and  Young  cannot  be  depended  upon  when  made 
as  an  average,  still  less  can  they  be  when  an  attempt  is  made  to  estimate  particular 
claims.  (See  p.  25,  Brit.  App.,  vol.  vii.)  Remembering  that  Messrs.  Cohen  and  Young 
have  no  other  knowledge  of  the  claimants,  or  of  what  property  they  have  lost,  than 
can  be  obtained  from  the  list  of  claims,  we  are  at  a  loss  to  know  why  these  gentlemen 
should  decide  that  the  claims  of  the  captains  of  the  Brilliant  and  C.  Hill  should  be 
made  to  be  equal  to  each  other,  or  why  the  claim  of  the  chief  officer  of  the  Express 
seems  to  be  excessive,  or  why  any  of  the  other  deductions  proposed  should  be  made, 
unless,  as  in  the  case  of  the  Alina,  the  value  of  the  personal  effects  of  the  captain  seems 
by  them  to  have  been  considered  as  having  some  ratio  to  the  tonnage  of  the  vessel. 

The  claim  of  insurance  companies  for  the  value  of  property  destroyed, 
•oS'SSptBy.'"'*''  ^'^^  which  they  have  paid  the  owners  the  insurance,  is  tne  last  division 
under  the  claims  of  the  first  class. 

We  readily  admit  that,  whenever  the  owner  puts  forward  a  claim  for  his  loss  at  the 

No  doable  ciaimt  ^^^^  ^^^  ^^^  ^^^  insuraucc  compauy  also  claims  the  money  paid  by 
aup^rMd  b  y  %h«  them  iu  rcspcct  of  the  same  loss,  then  only  one  value  of  the  property  de- 
uoited  suites.  stroycd  can  be  allowed ;  but  we  insist  that,  in  all  such  cases,  the  award 
should  be  equal  to  the  full  value  of  the  property  destroyed. 

It  was  the  intention  of  the  United  States,  in  preparing  the  list  of  claims,  to  indicate 
whenever  double  claims  of  this  class  occurred,  when  it  was  evident,  upon  a  simple  ex- 
amination of  the  papers,  that  such  double  claims  were  made,  and  it  wm  be  found  that 
ver^  few,  if  any,  of  such  claims  exist,  except  in  the  case  of  some  of  the  whaling  vessels 
which  were  destroyed  by  the  Shenandoah,  tnere  being  none  of  this  class  of  double  claims 
in  the  case  of  merchant  ships,  or  property  destroyed  on  merchant  ships. 
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Afl  to  the  claima  of  the  second  c1a«9  fbr  the  loss  of  charter-par  ties  or  freights,  it  is 
possible  that  in  a  certain  sense  double  claims  may,  in  a  few  instances, 
have  been  made  by  the  owners  of  the  ship,  and  by  the  charterers;  but  frviStt''^'*'^^  ** 
these  double  claims  are  of  an  amount  almost  inappreciable  as  compared 
with  the  sum  total. 

There  may  also  be  some  claims  of  the  second  class  for  the  loss  of  profits  on  goods  and 
other  merchandise  which  do  include  the  freight  and  insurance  paid  on         ^^^  ^^  ^ 
these  goods.    But  we  believe  that  these  claims  should  be  allowed  to  the  ^  ^^ 

fnll  extent  of  the  freight  and  insurance  paid,  for,  at  the  time  the  goods  were  destroyed, 
they  had  cost  the  merchant  what  he  had  paid  for  them,  together  with  the  freight  and 
insurance  he  had  paid  upon  them,  and  certainly  the  value  of  those  goods  to  him  cannot 
be  considered  as  less  than  this  aggregate. 

Claims  have  been  advanced  for  what  may  be  considered  as  prospective  losses  in  the 
loss  of  the  voyage  of  a  chartered  ship,  in  the  destruction  of  goods  shipped  to  be  sold 
at  a  large  profit  in  a  distant  part,  or  in  the  breaking  up  of  a  whaling  season  which  has 
just  begun  in  a  remote  sea. 

All  ohtims  of  this  kind  Messrs.  Cohen  and  Young  think  should  be  absolutely  rejected  ;. 
but  we  maintain  that  such  a  rejection  would  be  directly  contrary  to  the  general  lan- 
guage of  the  Roman  law :  ^^  Quautum  mea  iuterfuit ;  id  est,  quantum  mihi  ab  est  quan- 
tumque  lucrari  potui,''  and  would  also  be  contrary  to  the  existing  rule  of  the  common 
law,  which  is  thus  stated  in  the  last  edition  of  Sedgwick  on  Damages,  page  86,  note: 

"  It  may  now  be  assumed  to  be  the  general  rule  that  in  actions  of  tort,  where  the 
amount  of  profits  of  which  the  injured  party  is  deprived,  as  a  legitimate  ,^^  ^^  ^^^^^  ^ 
result  of  the  trespass,  can  be  shown  with  reasonable  certainty,  such  profits  pun  or  the  damMn 
constitute  to  that  extent  a  safe  measure  of  damages.  In  these  cases  the  '"  **'^'***" '"  ***'*• 
rule  adopted  with  reference  to  certain  breaches  of  contract  which  makes  the  offending 
party  liable  for  the  loss  of  profits,  so  far  only  as  he  foresaw,  or  should  have  foreseen  that 

E articular  consequence  of  nis  act,  does  not  apply.  He  who  commits  a  trespass  must  be 
eJd  to  contemplate  all  the  damage  which  may  legitimately  follow  from  his  illegal  act, 
whether  he  might  have  foreseen  it  or  not,  and,  so  tar  as  it  is  plainly  traceable,  he  shoula 
make  eompensation  for  it.  To  this  extent  the  recovery  of  a  sum  equal  to  the  profits 
lost  while  fairly  within  the  principle  of  compensation,  is  also  within  the  limits  which 
exclude  remote  consequences  from  the  scale  in  which  the  wrong  is  weighed.^ 

It  may  be  true  that  in  some  instances  the  courts  of  the  United  States  and  England, 
bound  down  by  the  rules  of  law  in  previous  cases,  have  reduced  the  award  for  prospect- 
ive damages  in  the  destruction  of  a  vessel  and  her  cargo,  to  the  low  and  average  rate 
of  interest  upon  loaned  money ;  and  thus,  though  it  is  well  known  that  the  profits  for 
maritime  and  mercantile  adventures  are  generally  much  greater  than  those  obtained 
from  the  loan  of  capital  at  the  ordinary  rate,  the  injured  party  has  been  made  to  suffer 
from  the  inability  of  the  court,  who,  though  they  recognize  the  justice  of  the  claim, 
are  limited  by  the  checks  on  their  power  to  estimate.  In  regard,  however,  to  the  claims 
presented  to  this  Tribunal  for  damage  by  the  loss  of  profit,  we  confidently  expect  that 
an  award  will  be  made  which  will  bear  a  due  relation  to  the  great  actual  damage 
caused. 

What  has  been  already  said  as  to  the  loss  by  the  breaking  up  of  a  merchant 
voyage,  or  .by  the  destruction  of  goods,  applies  much  more  strongly     „    . 
to  the  breaking  up  of  a  whaling  or  fishing  voyage.    Writing  of  vessels  ugf^ot  whaiiucveB-. 
engaged  in  these  voyages,  Mr.  Crapo  says,  (7  U.  8.  Docs.,  p.  194 :)  •*'"• 

"l%e  vessels  destroyed  had  entered  upon  their  cruises,  and  were  engaged  in  the 
prosecutiou  of  their  whaling  voyages.  Most  of  the  ships  had  sailed  many  thousands 
of  miles  from  their  North  Atlantic  home  ports,  around  Cape  Horn,  and,  traversing 
the  length  of  the  Pacific  Ocean,  had  reached  their  whaling-grounds  in  the  Arctic. 
Many  months  had  been  consumed  in  the  passage.  The  ships  engaged  in  this  business 
leave  home  in  the  months  of  September  and  October,  and  reach  their  crnising-g^ounds 
the  following  May,  and  then  entering  the  ice  of  that  northern  ocean,  penetrating  it  as 
it  breaks  up  in  summer,  commence  their  whaling  in  June,  and  continue  the  taking  of 
their  cargoes  until  the  storms  of  September  compel  them  to  make  their  way  out  of 
Behring's  Straits,  whence  they  proceed  to  recruit  for  another  season's  work,  or  for  the 

Sassage  home.  When  the  Shenandoah  destroyed  the  twenty-six  whale-shipe  in  the 
orth  Pacific  and  Arctic,  these  vessels  had  entered  upon  the  portion  of  their  voyages 
which  was  to  remunerate  them  for  the  long  passage  from  home  and  the  long  passage 
back  again,  which  passages  would  add  little  or  nothing  to  their  cargoes.  Hence,  the 
portion  of  the  voyage  which  brings  to  the  owners  and  crew  a  return  for  their  capital 
and  labor  is  embraced  in  a  few  months  of  summer  whaling.  The  great  expense  in- 
volved in  sailing  these  vessels  into  distant  seas  had  been  incurred  when  the  Shenan- 
doah came  upon  them  and  burned  them.  If  they  had  not  been  molested,  they  would 
have  obtained  their  accustomed  catch,  and  the  owners  and  crews  would  have  received 
the  usual  return  for  their  outlay  and  labor.  If,  then,  the  claim  of  a  merchant- vessel 
for  the  freight-money  she  would  have  earned  upon  the  delivery  of  her  cargo,  if  she 
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bad  not  been  destroyed,  is  a  just  and  legitimate  one,  and'recognized  as  one  for  com- 
pensation, then  the  claim  for  '  prospective  catch'  is  equally  just  and  legitimate. 

"  Another  consideration  for  the  allowance  of  ^  prospective  catch/  which  presents 
itself  with  much  force,  is  the  interest  which  the  captured  seamen  have  in  it.  The 
masters,  officers,  and  crews  of  whale-ships  are  not  paid  by  monthly  wages,  as  in  the 
merchant  marine,  but  by  '  lays '  or  shares  in  the  oil  and  bone  taken.  Their  propor- 
tion of  these  catichings  amounts  to  a  percentage  varying  from  30  to  40  per  cent,  of  the 
whole  cargo.  These  men  encounter  tlie  dangers  and  toil  of  this  peculiarly  hazardous 
business,  and  their  remuneration  for  the  support  of  themselves  ana  families  is  depend- 
ent upon  the  catch  of  whales  during  the  short  season  of  summer.  If  no  allowance  is 
made  for  prospective  catch,  these  men  receive  nothing  for  their  many  months  of  toil 
and  exposure.  This  business,  when  undisturbed  by  violence,  is  sure  of  a  return.  As 
certain  as  the  harvest  to  the  farmer,  is  the  catch  of  oil  to  the  whaleman.  The  average 
catch  of  whales  is  well  known  and  understood  by  the  merchant  and  the  seaman. 
Upon  this  knowledge  of  probable  average  catch  the  sailor  readily  procures  an  advance 
before  sailing,  and  his  fami  ly  obtain  necessaries  and  a  support  during  his  absence.  In  ease 
of  his  death  or  disability  during  the  voyage,  and  before  any  cargo  has  been  obtained, 
he  or  his  family  share  in  the  whole  catch  of  the  voyage,  in  the  proportion  of  his  term 
of  service  to  the  entire  period  of  the  voyage.  By  the  burning  of  the  Arctic  fleet. 
Captain  Waddell,  of  the  Shenandoah,  left  these  men  utterly  helpless  thousands  or 
mi^  away  from  their  homes,  and  with  no  means  of  returning  to  them.  He  destroyed 
not  onl^  fldl  their  personal  effects,  but  he  destroyed  also  the  earnings  of  a  whole  year 
of  service,  and  burdened  them  with  the  debts  contracted  at  home  for  the  support  of 
their  families  during  their  absence. 

^'  Whatever  money  is  obtained  from  the  English  Government  for  loss  of  prospective 
catch,  is,  under  the  provisions  of  the  shipping  articles,  subject  to  division  among  the 
oCQcers  and  crews,  in  the  proportion  of  their  respective  *•  lays.'  Hence  the  amount 
embraced  in  this  item  of  the  claims  is  not  entirely  profits  of  the  owners,  but  represents 
damage  to  officers  and  crew,  as  well  as  loss  of  outlay  and  capital,  and  the  expenses  in- 
cident to  this  business. 

*'  In  preparing  the  claims  which  have  been  presented  to  you,  the  claimants  have 
varied  in  tne  amounts  for  which  they  ask  compensation  under  the  item  of  prospective 
catch.  This  variation  arises  from  the  fact  that  whale-ships  are  fitted  for  voyages  of 
from  three  to  five  years  in  duration,  and  while  some  of  the  ships  destroyed  had  par- 
tially completed  their  voyages,  others  were  upon  their  first  season.  The  estimates  of 
oil  and  bone  have  been  based  upon  the  average  takings  of  these  and  other  vessels  en- 
gaged in  such  voyages  as  they  were  prosecuting.  Carefully  prepared,  accurate,  and 
reliable  statements  have  yearly  been  collected  by  those  interestea  in  these  fisheries, 
which  exhibit  the  total  quantities  of  oil  and  bone  taken,  and  the  number  of  vees^ 
employed,  both  in  the  sperm  and  right- whale  fisheries.  An  examination  of  these  yearly 
statements  will  demonstrate  that  the  claims  for  prospective  catch  aro  not  fictitious 
or  excessive. 

^^  The  prices  affixed  in  these  estimates  of  '  prospective  catch '  have  mostly  been  de- 
termined by  ruling  rates  for  oil  and  bone  where  the  same  is  marketed,  at  times  when 
the  same  would  have  found  a  market.^' 

We  are  confident  that  if  this  Tribunal  shall  determine  to  award  a  sum  in  gross,  it 
will  find,  in  the  facts  above  stated,  and  in  the  general  principles  of  equity  and  justice, 
abundant  ground  for  making  an  estimate  in  that  award  of  damages  which  claimants 
have  sustained  in  the  loss  of  profits  on  goods  in  freight,  or  for  merchant  voyages,  but 
above  all  for  those  great  losses  which  owners,  officers,  and  crew  have  experience  in  the 
sudden  breaking  up  of  the  long-continued  but  yet  just  begun  whaling  voyage. 

On  page  471  of  the  Case  of  the  United  States,  it  is  stated  that  "  it  is  impossible  at 
present  fmr  the  United  States  to  present  to  the  Tribunal  a  detailed  state- 
cera'^iSd  ?rewfc  ^^  mcnt  of  thc  damagcs  or  injuries  to  persons  growing  out  of  the  destruc- 
tion of  each  class  of  vessels.  Every  vessel  had  its  officers  and  its  crew, 
who  were  entitled  to  the  protection  of  the  flag  of  the  United  States,  and  to  be  included 
in  the  estimate  of  any  sum  which  the  Tribunal  may  see  fit  to  award.  It  will  not  be 
difficult,  from  the  datift  which  are  furnished,  to  ascertain  the  names  and  the  tonnage  of 
the  different  vessels  destroyed,  and  to  form  an  estimate  of  the  number  of  hardy,  bat 
helpless,  seamen  who  were  thus  deprived  of  their  means  of  subsistence,  and  to  deter- 
mine what  aggregate  sum  it  would  be  just  to  place  in  the  hands  of  the  United  States  on 
that  account.  It  cannot  be  less  than  hundreds  of  thousands,  and  possibly  millions  of 
dollars." 

To  this  statement,  and  to  this  class  of  claims,  we  again  call  the  attention  of  the  Tri- 
bunal, feeling  confident  that  Her  Majesty's  Government  will  agree  that  they  are  just, 
being  in  accordance  with  a  recent  decision  of  Sir  Edward  Thornton,  one  of  Her  Mi^- 
esty's  High  Commissioners  in  the  making  of  the  Treaty  under  which  this  Tribunal  is 
now  sitting,  which  decision  was  given  in  July,  1870,  when  he  was  acting  as  arbitrator 
on  a  question  that  had  arisen  between  the  United  States  and  Brazil,  as  to  the  liability 
of  Brazil  to  make  compensation  to  the  United  States  for  the  loss  of  the  whale-ship 
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Canada,  of  New  Bedford,  through  what  was  allei^ed  to  have  been  the  improper  inter- 
ference of  certain  officers  of  the  Government  of  Brazil.  In  that  case,  Sir  Edward 
Thornton  decided  that  the  Government  of  Brazil, was  responsible  for  the  damage  caused 
bylthe  loss  of  the  Canada,  and  in  his  award  said :  "  Certain  expenses  incurred  for  the 
maintenance  and  passage  home  of  the  crew,  as  also  three  months'  wages  to  each  of  the 
crew,  being  the  amount  which  all  owners  of  vessels  of  the  United  States  are  bound  to 

Say  to  seamen  discharged  abroad,  the  undersigned  considers  to  be  justly  due;''  and  in 
is  award  allowed  for  these  items,  estimating  tne  wages  of  the  mate  at  $100  per  month, 
the  wages  of  the  second  mate  at  (75  per  month,  the  wages  of  the  third  mate  at  $60  per 
month,  the  wages  of  the  fourth  mate  at  $50  per  month,  the  wages  of  the  four  boat- 
swains at  $40  per  month,  the  wages  of  four  other  boatswains  at  $30  per  month,  and  the 
wages  of  fourteen  men,  sailors,  &c.,  at  $12  per  month,  thus  awarding  over  $3,000  for 
the  three  mouths'  wages,  and  for  the  expenses  home  of  the  officers  ana  crew. 

We  do  not  desire  in  any  way  to  be  understood  as  restricting  the  damages  which  they 
claim  in  behalf  of  the  officers  and  crews  of  the  vessels  destroyed  by  the  Alabama  and 
other  cruisers,  either  to  the  limits  of  length  of  time  or  of  wages  per  month  as  given 
by  Sir  Edward  Thornton.  But  we  have  referred  to  his  opinion  principally  as  evidence 
that  such  claims  are  '*  justly  due."  It  will  be  for  this  Tribunal,  taking  into  its  consider- 
ation the  distant  places  in  which  many  of  the  vessels  of  the  United  States  were 
burned,  to  determine  what  reasonable  estimates  shall  be  made  of  the  damages  caused 
to  the  officers  and  sailors. 

The  Counsel  desire  here  to  call  the  attention  of  the  Tribunal  to  the  revised  List  of 
Claims  which  was  filed  with  the  Counter  Case  of  the  United  States,  from  an  examina- 
tion of  which  it  will  appear  that  the  amount  of  the  claims  filed  for  injuries  from  the 
captures  made  by  the  several  cruisers  has  been  considerably  increased,  and  that  the 
sam  of  such  claims  without  interest  was  $19,739,094.81. 
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ARGUMENT. 


Her  Britanuic  Majesty's  Government  now  presents  to  the  Tribunal  of 
Arbitration,  under  the  fifth  article  of  the  Treaty  of  Washington,  a  sum- 
mary of  the  chief  points  on  which  Great  Britain  relies  in  argument,  in 
answer  to  the  claims  of  the  United  States.  This  summary  will  prin- 
cipally consist  in  a  recapitulation  of  the  more  material  facts  and  con- 
siderations already  placed  before  the  Arbitrators  in  the  Case  and  Counter 
Case  of  Great  Britain, 

It  will  be  obvious  that  Her  Majesty's  Government,  having  cast  upon 
it  the  duty  of  defense  against  these  claims,  can  only  meet  the  arguments 
on  the  part  of  the  United  States  as  they  are  from  time  to  time  brought 
forward.  Those  arguments  which  were  brought  forward  in  the  original 
Case  of  the  United  States  it  has  endeavored  to  answer  fully  and  ex- 
plicitly in  the  British  Counter  Case,  to  which  it  now  desires  to  refer. 
The  arguments  of  that  Counter  Case,  and  the  statements  of  facts  and 
evidence  contained  in  it,  and  in  the  original  Case  of  Great  Britain,  and 
the  Appendices  to  both  those  Cases,  are  necessarily  the  arguments  and 
the  evidence  on  which  the  Government  of  Great  Britain  now  relies ;  and 
all  that  it  is  possible,  at  present,  usefully  to  do,  is  to  sum  up,  in  a  con- 
densed form,  the  general  substance  and  results  of  those  arguments  and 
evidence,  with  some  additional  remarks  made  necessary  by  new  matter 
contained  in  the  Counter  Case  of  the  United  States  (itself  a  brief  docu- 
ment, entering  into  few  or  no  details  of  argument)  and  the  Appendices 
thereto,  or  arising  out  of  the  evidence  originally  put  in  by  the  United 
States. 

Her  Majesty's  Government  infers  from  the  Counter  Case  of  the  United 
States,  that  it  is  the  intention  of  the  Government  of  the  United  States 
to  enter,  at  the  present  stage  of  the  proceedings,  at  some  length  into 
controversial  arguments,  in  which  it  may  possibly  take  occasion  to  offer 
such  replies  as  may  seem  to  it  proper  to  the  Counter  Case  of  Her 
Majesty's  Government.  Should  this  prove  to  be  the  fact,  Her  Majesty's 
Government  fully  relies  upon  the  justice  of  the  Arbitrators,  who  will 
doubtless  avail  themselves  of  the  opportunity  of  calling  for  further 
statements  or  arguments  upon  any  points,  either  of  laV  or  of  fact,  which 
may  not  have  been  adequately  dealt  with  by  anticipation  on  the  part  of 
Her  Majesty's  Government. 

1.  The  questions  which  the  Tribunal  of  Arbitration  is  called  upon  to 
decide,  relate  to  certain  claims  which  the  United  States  con-  scope  of  the  Arbi- 
ceive  themselves  to  have  against  Great  Britain,  founded  on  *"''*"• 
circumstances  which  occurred  during  the  late  civil  war  in  the  United 
States.  These  claims  are  defined  in  the  Treaty  of  Washington,  8th  May, 
1871,  as  having  arisen  out  of  the  acts  of  certain  vessels  which  are  re- 
ferred to,  but  not  designated  by  name,  in  the  Treaty ;  and  the  claims 
are  further  defined  by  a  generic  or  class  description,  which  had  been 
appropriated  to  them,  and  under  which  they  had  become  known  to  the 
two  Governments,  before  the  date  of  the  Treaty. 

2.  The  course  of  proceeding  to  be  followed  by  the  Tribunal  is  pointed 
out  by  the  Treaty.  The  Tribunal  is  to  determine,  as  to  each  conneotpwc*^ 
v&tsel  separatelyy  vfhetheT  Great  Britain  has  by  any  act  or  iy/|"J*^^[f '*•='*  **' 
omission  failed  to  fulfill  any  of  the  duties  set  forth  in  three  '**' 
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''Rules,''  laid  down  for  this  purpose  in  the  Treaty,  (Article  VI,)  or  recog- 
nized by  the  principles  of  international  law  not  inconsistent  with  such 
Rules,  and  to  certify  such  fact  as  to  each  of  the  said  vessels.  This  is  the 
first  duty  of  the  Arbitrators.  Their  second  duty  (which  will  arise  only 
in  case  they  find  that  Great  Britain  "  has  failed  to  fulfill  any  duty  or 
duties  as  aforesaid")  is  confined  to  adjudicating,  either  by  the  award  of 
a  gross  sum  or  by  determining  the  extent  of  liability,  on  the  pecuniary 
reparation,  if  any,  which  in  that  event  should,  in  their  judgment,  be 
made  to  the  United  States  by  Great  Britain.  It  follows  that  any  alleged 
failure  of  duty,  which  should  not  consist  in  an  act  or  omission  as  to  one 
or  more  of  the  particular  vessels  indicated,  would  not  be  within  the 
cognizance  of  the  Arbitrators.  Great  Britain  recalls  attention  to  this, 
not  because  she  has  any  doubt  of  her  ability  to  give  a  conclusive 
answer  to  any  charge  whatever  that  might  be  brought  against  her.  of 
having,  in  any  way  or  in  any  particular,  imperfectly  discharged  ner 
international  duties,  but  because  it  is  on  all  accounts  right  and  neces- 
sary that  the  limits  of  a  reference  to  Arbitration,  jointly  agreed  to  by 
the  parties  in  dift'ereuce,  and  embodied  in  a  solemn  Treaty,  should  be 
strictly  observed. 

3.  The  vessels  as  to  which  (and  as  to  which  alone)  the  United  States 

are  at  liberty  to  prove,  if  they  can,  a  failure  of  duty  against 
t^.I''^u!m/"o^^'he  Grcat  Britain,  are  referred  to  in  the  Treaty  as  '^  the  several 

I  nited  Stales  rvlHle.  ,  i»ii  •  •  aj.i  i*  '—li 

vessels  which  have  given  nse  to  the  claims  generically 
known  as  the  'Alabama  claims.'''  The  only  vessels  in  respect  of  which 
any  claims  had  been  made  by  the  Government  of  thfe  United  States 
upon  Great  Britain  from  the  commencement  of  the  civil  war  up  to  the 
time  of  the  conclusion  of  the  Treaty,  were  the  Florida,  Alabama,  Georgia, 
and  Shenandoah ;  and  these  claims  had,  in  the  correspondence  which 
passed  between  the  two  Governments,  become  generically  known  as  the 
*^Alabama  claims;"  a  phrase  understood  by  Great  Britain  to  mean 
claims,  on  account  not  only  of  the  Alabama  herself,  but  of  other  vessels 
respecting  which  complaints  had  been  made  of  a  like  character,  and  on 
like  grounds,  to  those  made  respecting  the  Alabama.^ 

4.  The  United  States  have  specified  in  their  Case  "  the  cruisers,  for 
whose  acts"  they  '^ask  the  Tribunal  to  hold  Great  Britain  responsible." 
The  list  includes,  beside  the  Florida,  Alabama,  Georgia,  and  Shenandoah, 
certain  small  vessels  alleged  to  have  been  armed  and  employed  as 
tenders  of  the  Florida  and  Alabama,  and  also  five  other  vessels,  in  re- 
spect of  none  of  which  any  claim  had  previously  been  made  against  Great 
Britain,  and  of  which  three  were  never  obtained  from,  much  less  equipped 
within,  the  dominions  of  Her  Majesty;  whilst  the  remaining  two 
were  built  and  sold  as  vessels  of  commerce,  and  had  ceased  to  have 
any  connection  with  Great  Britain  before  they  were  adapted  or  used 
for  any  purposes  of  war.  Great  Britain  has  not  thought  proper  to  insist 
on  the  objection  that  the  additional  vessels,  in  respect  of  which  no 
claims  had  previously  been  made,  ought,  on  that  account  alone,  to  be 
rejected  from  consideration  by  the  Tribunal,  as  not  falling  within  the 
description  inserted  in  the  Treaty.  But  she  contends  that  it  is  contrary 
to  the  true  meaning  of  the  Treaty  to  bring  forward  new  claims  in  respect 
of  any  vessels,  on  grounds  not  falling  within  any  of  the  three  Rules  in 
Article  VI,  nor  within  the  principle  of  any  claim  which  had  been  pre- 
viously made ;  and  she  insists  that  no  award  in  respect  of  any  of  these 
vessels  ought  to  be  made  by  the  Arbitrators. 

5.  It  is  clear,  at  any  rate,  that  the  claims  of  the  United  States  mu3t, 


1  British  Case,  p.  3. 
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in  this  Arbitration,  be  confined  to  those  vessels  which  ate  specified  in 
their  Case  as  *'  the  cruisers  for  whose  acts  the  United  States  ask  the 
Tribunal  to  hold  Great  Britain  responsible.'^  Nevertheless,  the  United 
States  have  introduced  into  the  list  of  claims,  api>ended  to  their  Case, 
claims  for  captures  made  by  two  Confederate  cruisers  (the  Boston  and 
Sallie)  which  are  not  amon^  the  vessels  specified  in  the  Case  itself. 
They  have  likewise  inserted  in  the  same  list  claims  for  expenses  said  to 
have  been  incurred  in  relation  to  the  Chesapeake  and  Rappahannock, 
which  again  are  not  among  the  specified  vessels.  Further,  they  have, 
at  the  time  of  presenting  their  Counter  Case,  added  claims  for  captures 
made  by  the  Jeff.  Davis,  the  V.  H.  Joy,  and  the  Music,  three  other 
Confederate  vessels,  neither  specified  in  the  Case  among  those  in  respect 
of  which  reparation  was  claimed,  nor  even  so  much  as  mentioned  in  it.^ 
It  must  be  added  that  the  United  States  have  not  assigned  any  ground 
or  reason  for  the  claims  which  they  make  on  account  of  the  vessels  not 
so  specified.  No  failure  of  duty  has  been  charged  against  Great  Britain 
in  respect  of  any  of  them.  Yet  the  United  States  claim  for  captures 
made  by  them,  and  for  expenses  said  to  have  been  incurred  in  trying  to 
capture  them,  without  alleging,  in  sufiport  of  the  claim,  anything  which 
Great  Britain  Ciiu  answer.  And,  in.  the  case  of  the  Jeff.  Davis,  the  V. 
H.  Joy,  and  the  Music,  the  claims  have  been  put  in  after  the  expiration 
of  the  period  within  which  evidence  could  be  presented  by  Great  Britain. 

6.  Her  Majesty's  Government  had  supposed,  and  had  so -stated  in  its 
Counter  Case,  that  the  claims  presented  in  the  Appendix  to  the  Case  of 
the  United  States,  on  account  of  vessels  not  mentioned  in  the  Case 
itself,  had  been  introduced  by  inadvertence.^  But  the  subsequent  addi- 
tion ot  claims  for  captures  by  the  Jeff.  Davis,  the  V.  H.  Joy,  and  the 
Music,  appears  to  be  inconsistent  with  this  supposition.  It  is  necessary, 
therefore,  for  Her  Majesty's  Government  to  declare,  in  the  most  explicit 
manner,  that  claims  in  respect  of  vessels  not  specified  in  the  Case  of  the 
United  States,  among  those  "for  whose  acts  the  United  States  ask  the 
Tribunal  to  hold  Great  Britain  responsible,"  are  not,  in  the  view  of  Her 
Majesty's  Government,  open  to  argument  or  discussion,  since  they  cannot 
properly  be  taken  into  consideration  by  the  Arbitrators  for  any  purpose 
whatever. 

7.  In  connection  with  this  point  it  is  necessary  here  to  take  notice  of 
the  following  statement  introduced  into  the  Counter  Case  of  the  United 
States: 

Her  Majesty'8  Government  assum*)  tbat  the  reclamations  of  the  United  States  are  to 
be  confined  to  claims  growing  oat  of  the  acts  of  the  Florida,  the  Alabama,  the  Georgia, 
and  the  Shenandoah.  The  claims  growing  out  of  the  acts  of  the  other  vessels  named 
in  the  American  Case  are  regarded  by  the  United  States  as  also  embraced  within  the 
terms  of  the  treaty.  They  lorm  part  of  the  claims  generally  known  as  the  ^*  Alabama 
claims.''  They  are  enumerated  m  the  fourth  of  a  series  oi  five  volumes,  printed  by 
order  of  the  Senate  of  the  United  States,  which  are  part  of  the  "  documents,  corre- 
spondence, and  evidence,''  submitted  with  the  Case  of  the  United  States.  These  vol- 
umes, when  thus  collected  and  printed,  -were  entitled  **  Claims  of  the  United  States 
against  Great  Britain."  It  is  believed  that  under  that  title  they  were  in  the  library  of 
the  Foreign  Office  at  London  before  Her  Majesty's  High  Commissioners  received  their 
instructions.  It  may  also  be  said,  virithout  impropriety,  that  under  the  same  title  they 
were  on  the  table  of  the  Joint  High  Commission  during  the  negotiations  which  pre- 
ceded the  conclusion  of  the  treaty.  The  United  States,  therefore,  while  re-aasertiug 
their  coostruction  of  the  language  of  the  Treaty  in  this  respect,  feel  that  they  have  the 
right  to  ask  the  Arbitrators  to  assume  that  Her  Majesty's  High  Commissiouers  had 
notice  of,  and  acquiesced  in,  that  construction.  ^ 

1  See  Revised  List  of  Claims,  pp.  219,  290. 

^  British  Counter  Case,  p.  2. 

3  Counter  Case  of  the  tjnited  States,  sec.  i,  par.  2. 
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In  vol.  iv,  pp.  446-475,  of  the  Appendix  to  the  Case  of  the  United 
States,  the  Arbitrators  will  find  the  document  referred  to  in  the  above 
paragraph.  It  purports  to  be  a  "list  of  American  vessels  captured  and 
destroyed  by  rebel  vessels  during  the  late  war,''  and  to  be  compiled  ia 
answer  to  a  resolution  of  the  House  of  Eepresentatives,  requesting 
information  "  relating  to  the  destruction  during  the  late  war,  by  rebel 
vessels,  of  such  American  vessels  as  were  engaged  in  trade  or  com- 
merce." This  list  contains  the  names  of  certain  Confederate  ships — 
twenty-three  in  number,  (not,  however,  including  the  V.  H.  Joy  and  the 
Music,  which  are  now  for  the  first  time  mentioned) — with  the  captures 
made,  or  alleged  to  have  been  made  by  them,  respectively,  so  far  as 
information  on  the  subject  had  been  received  at  that  time  by  the  De- 
partment of  State.  Of  these  twenty-three  ships,  four  (the  Alabama, 
Florida,  Georgia,  and  Shenandoah)  are  described  as  having  been  fitted 
out  in  or  from  British  ports;  three  others  as  having  been  tenders  to  the 
Florida;  one  as  ha\ingbeen  a  tender  to  the  Alabama ;  twelve  others 
(among  which  are  the  Boston,  Chickamauga,  Jeflf.  Davis,  Nashville, 
Eetribution,  Sallie,  Sumter,  and  Tallahassee)  as  having  been  fitted  out 
in  the  Confederate  States.  Three  (among  which  is  the  Olustee)  are 
entered  without  any  indication  of  the  place  of  equipment.  It  is  now 
said,  in  effect,  that,  because  this  list,  which  purports  to  be  a  return  of 
<ill  captures  made  during  the  war  by  Confederate  armed  ships,  whereso- 
ever fitted  mit  and  under  whatever  cirenmstances,  was  subsequently  bound 
up,  with  a  multitude  of  other  documents,  in  one  of  five  large  volumes 
presented  to  the  Senate  of  the  United  States,  under  the  general  title 
"  Correspondence  concerning  Claims  against  Great  Britain,''  the  British 
Government  must  be  deemed  to  have  had  notice  that  the  United  States 
would  attempt  to  charge  all  such  captures  against  Great  Britain.  Her 
Majesty's  Government  will  merely  say  that  such  an  intention  was  one 
which  it  would  not  have  deemed  itself  justified  in  supposing  on  the  part 
of  the  United  States,  unless  it  had  been  clearly  expressed.  Yet  it  ap- 
pears that  the  United  States  have  actually  proceeded  on  this  principle 
in  presenting  their  claims  to  the  Arbitrators;  although,  for  some  reason 
not  yet  explained,  they  have  hitherto  abstained  from  extending  those 
claims  to  every  ship  which  the  principle  would  seem  to  include. 

8.  Attention  has  been  drawn  in  the  Counter  Case  of  the  United 
States  (sec.  iii,  par.  2)  to  a  statement  made  in  the  British  Case  that  "in 
and  soon  after  the  month  of  May,  1861,  a  number  of  armed  ships  were 
fitted  out  and  sent  to  sea  from  ports  in  the  Confederate  States,"  and  it 
is  observed  that,  if  it  be  intended  "  to  lead  the  Arbitrators  to  suppose 
that  there  was  any  insurgent  vessel  preying  on  the  commerce  of  the 
United  States  when  the  Florida  or  when  the  Alabama  escaped  fh)m 
Liverpool,  the  United  States  cannot  too  strongly  protest  that  Her  Maj- 
esty's Government  is  in  error  in  this  respect." 

The  following  are  the  dates  of  the  cruises  of  the  several  vessels  men- 
tioned in  the  list  in  vol.  iv  of  the  Appendix  to  the  Case  of  the  United 
States,  omitting  the  Florida,  Alabama,  Georgia,  Shenandoah,  and  their 
tenders :  Calhoun,  (fitted  out  at  New  Orleans,)  May,  1861 ;  Savannah, 
(fitted  out  at  Charleston,)  June,  1861 ;  Jeff.  Davis,  (fitted  out  at  Charles- 
ton,) June  to  August,  1861 ;  Winslow,  (fitted  out  at  Wilmington,)  July 
to  August,  1861 ;  Sumter,  (fitted  out  at  New  Orleans,)  July,  1861,  to 
January,  1862 ;  York,  (place  of  fitting  out  not  mentioned,)  August,  1861 ; 
Sallie,  (fitted  out  at  Charleston,)  October,  1861 ;  St.  Nicholas,  (captured 
by  the  Confederates  in  Chesapeake  Bay,)  June  and  July,  1862 ;  £cho, 
(place  of  fitting  out  not  mentioned,)  July,  1862;  Retribution,  (fitted  out 
in  Cape  Fear  River,)  January  and  February,  1803 ;  Boston,  (place  of 
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fitting  out  not  mentioned,)  June,  1863 ;  Tallaliassee,  (fitted  out  at  Wil- 
mington,) August,  1864;  Chickamauga,  (fitted  out  at  Wilmington,) 
October,  1864;  Olustee,  (place  of  fitting  out  not  mentioned,  alleged  to 
have  been  identical  with  the  Tallahassee,)  November,  1864. 

The  Florida  left  Liverpool  on  the  22d  March,  1862,  and  was  detained 
at  Nassau  till  the  7th  August  following ;  the  Alabama  left  Liverpool  on 
the  29th  July  of  the  same  year.  Five  captures  are  recorded  in  the 
list  as  having  been  made  in  the  interval  between  the  22d  March  and  the 
29th  July,  1862,  by  the  vessels  Echo  and  St.  Nicholas. 

It  may  be  added  that,  as  early  as  the  4th  June,  1861,  Her  Majesty's 
Government  was  informed  by  the  British  Minister  at  Washington  that 
"  the  privateers  of  the  Confederate  States  were  at  that  moment  in  full 
activity,  and  had  met  with  considerable  success."^ 

9.  The  argument  to  be  offered  on  the  part  of  Great  Britain  will  be 
strictly  confined,  in  the  first  instance,  to  the  question  ^.^^^  ^  ^^  ^^^  j 
whether,  as  to  any  one  or  more,  taken  one  by  one,  of  the  .um^^nTon  thi%wt 
vessels  specified  in  the  Case  of  the  United  States  as  "  the  °*  ^"^^ "'"'"' 
cruisers  for  whose  acts  the  United  States  ask  the  Tribunal  to  hold  Great 
Britain  responsible,"  Great  Britain  did,  by  any  act  or  omission,  foil  to 
fulfill  any  duty  set  forth  in  the  three  Eules,  or  recognized  by  the  princi- 
ples of  international  law  not  inconsistent  with  those  Bules.  This  is  the 
single  question  with  which  the  Arbitrators  have,  in  the  first  instance,  to 
deal.  On  the  questions,  therefore,  whether,  in  regard  to  the  general 
traffic  in  munitions  of  war  or  in  other  articles,  between  ports  of  Great 
Britain  or  her  colonies  and  the  Confederate  States,  or  in  regard  to  ^e 
general  employment  of  agents  of  the  Confederate  Government  for  finan- 
cial and  other  purposes  in  England,  or  in  regard  to  the  general  partiality 
erroneously  alleged  to  have  been  shown  to  Confederate  vessels  in  Brit- 
ish and  colonial  ports,  the  British  Government  did,  or  did  not,  fail  in 
the  performance  of  any  of  its  neutral  obligations — on  these  questions, 
and  such  as  these,  Great  Britain,  while  referring  the  arbitrators  to  the 
statements  as  to  both  law  and  fact,  contained  in  her  Case  and  Counter 
Case,  and  the  Appendices  thereto,  forbears  to  offer  any  new  argument 
before  the  Tribunal.  She  has  fully  and  amply  vindicated  the  conduct  of 
her  Government  on  all  these  heads.  But  she  declines  to  treat  them  as 
presenting,  apart  from  the  questions  ba  to  the  particular  cruisers,  legit- 
imate matter  for  argument  between  the  parties  to  the  reference,  or  ele- 
ments for  the  consideration  of  the  Tribunal. 

10.  As  regards  the  Sumter,  Nashville,  Tallahassee,  Chickamauga,  and 
Betribution,  Great  Britain  has  been  unable  to  discover  in  Th«  8amt«>.  nmh 
the  Case  or  Counter  Case  of  the  United  States  any  reason-  cLlckVmlS.'^i 
able  or  intelligible  ground  for  making  the  acts  of  these  ves-  R«^"»"i'<»'»- 
sels,  or  the  conduct  of  the  British  Government  in  respect  of  them,  the 
foundation  of  claims  against  her.  It  will  be  sufficient,  therefore,  to 
refer  the  Tribunal  to  Part  II  of  the  British  Case,  and  Parts  V  and  VTII 
of  the  British  Counter  Case,  in  which  the  facts  relating  to  these  vessels 
are  stated  and  commented  on.' 

11.  It  will  be  seen — 

(a.)  That  in  the  case  of  the  Tallahassee  and  Chickamauga,  no  failure 
of  duty  has  been  even  alleged,  much  less  proved,  against  Great  Britain. 
These  vessels  were  built,  indeed,  in  England,  but  they  were  built,  and 
were  used,  as  ships  of  commerce ;  it  was  by  an  after-thought,  when  they 
were  already  within  the  waters  of  the  Confederate  States,  and  had  be- 

*  Appendix  to  Case  of  United  States,  vol.  i,  p.  56. 

•  See  also  British  Counter  Case,  Part  IX,  pp.  107, 108,  as  to  the  Sumter  and  Nashrille, 
and  p.  114  as  to  the  Chickamauga. 
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come  the  property  of  the  Confederate  Goyemment,  that  they  were  armed 
for  war,  and  their  employment  as  ships  of  war  lasted  but  a  few  weeks 
in.  the  one  case,  and  but  a  few  days  in  the  other.  They  were  armed  in 
and  dispatohed  from  a  Confederate  port,  (Wilmington,)  and  to  the  sai&e 
Confederate  port  they  returned.^ 

(ft.)  That  the  Sumter  and  Nashville  were  not  even  built  in  the  Queen's 
dominions ;  and  in  respect  of  their  original  outfit,  nothing  is,  or  can  be, 
alleged  against  Her  Ms^esty's  Government.  Setting  aside  some  other 
minor  complaints,  which  will  not  bear  a  moment's  examination,  it  is 
suggested  only  that  they  received  in  British  ports  such  hospitalities  as 
were  extended  to  Confederate  vessels  tn  general  in  the  ports  of  neutial 
nations.' 

(c.)  That,  in  the  case  of  the  Eetribution,  also  a  vessel  not  built  or 
fitted  out  in  the  Queen's  dominions,^  the  facts  alleged  show  nothing 
more  than  that  her  commander  contrived  on  one  occasion,  by  fraudu- 
lently personating  the  master  of  a  prize  captured  by  him,  and  conceal- 
ing the  fact  that  she  was  a  prize,  to  dis})ose  of  the  cargo  in  a  small 
island  of  the  Bahama  Archipelago,  remote  from  the  seat  of  government ; 
and  that,  on  another  occasion,  by  means  of  a  fraudulent  conspiracy 
with  a  party  of  '*  wreckers,"  he  managed  to  carry  a  prize  into  the  same 
place,  and  to  extort,  through  the  wreckers,  from  her  master  and  owners, 
a  ransom,  under  pretense  of  salvage.*  These  facts,  if  proved,  establish 
no  failure  of  duty  against  Great  Britain.^ 

12.  As  to  the  vessels  said  to  have  been  employed  as  tenders  by  the 

Florida  and  Alabama,  no  failure  of  duty  is  alleged  against 
conyf  aJJJS^  «nd  Grcat  Britain.  The  only  question,  therefore,  which  can 
Tuscaioo«u  arise  in  connection  with  them  is,  whether,  in  case  any  liabil- 

ity should  be  established  against  Great  Britain  in  respect  of  the  Florida 
or  Alabama,  such  liability  should  be  extended  to  the  acts  of  these  ves- 
sels. 

13.  The  discussion,  therefore,  in  the  view  of  Great  Britain,  confines 

itself  practically,  as  well  as  of  right,  to  the  Alabama,  Flor- 
ido.  Georsta,  and  idd,  GcoFgia,  aud  Shcuandoah,  the  four  vessels  on  account 

of  which  claims  had  been  made  by  the  United  States  against 
Great  Britain  before  the  conclusion  of  the  Treaty  of  Washington. 

As  to  these  vessels,  the  material  charges  made  by  the 
sub.uncc  of  charge.  |Tj,j^^^^  Statcs  appcar  to  be  in  substance  as  follows : 

(a.)  That  the  British  Government  did  not  exercise  due  care  to  prevent 
them  from  being  equipped  or  specially  adapted  within  British  territory 
for  war  against  the  United  States ; 

(h.)  That  the  British  Government  did  not  cause  them  to  be  arrested  or 
detained  when  they  subsequently  visited  ports  within  the  colonial  pos- 
sessions of  Great  Britain ) 

(c.)  That  they  were  suffered,  in  such  ports,  to  obtain  supplies  and 
effect  repairs,  of  a  nature,  or  to  an  extent,  inconsistent  with  the  obliga- 
tions of  Great  Britain  as  a  neutral  power. 

14.  It  is  not  incumbent  on  Great  Britain  to  prove  that  these  charges 
are  erroneous.  It  is  for  the  United  States  to  prove  that  they  are  true. 
But  since  the  evidence  of  the  real  facts  applicable  to  each  of  these  ves- 

*  British  Counter  Case,  p.  102.  Appendix  to  British  Case,  vol.  v,  p.  143 ;  Appendix  to 
Case  of  the  United  States,  vol.  vi,  pp.  723-726,  728-730. 

*  British  Case,  pp.  12-22.  British  Counter  Case,  pp.  67-71,  107-109.  Appendix  to 
British  Case,  vol.  ii,  pp.  1-82,  87-129. 

^  Case  of  the  United  States,  p.  390 ;  Appendix  to  Case  of  the  United  States,  vol.  vi, 
p.  736. 
"•  British  Counter  Case,  p.  104.     Appendix  to  British  Case,  vol.  v,  pp.  21-24,  165-197. 
6  See  British  Counter  Case,  Part  X,  pp.  126,  127. 
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sels  is  before  the  Tribunal,  Great  Britain  will  proceed  to  state  the  prin- 
ciples which,  in  her  view,  oaght  to  be  applied  to  these  facts. 

15.  In  view  of  the  arguments  which  have  been  employed  in  the  Case 
of  the  United  States,  the  British  Government  will  refer,  in  G^nemi  princ.pi«. 
the  first  place,  to  the  general  principles  of  international  t  fi^tJh^'  Tw 
law  which  were  in  force  at  the  time  when  the  facts  occurred,  '^'^*"  <><*""«»• 
setting  aside  for  the  moment  the  three  Bules  which  have  been  adopted  by 
Great  Britain  and  the  United  States,  and  inserted  in  the  sixth  article 
of  the  Treaty  of  Washington. 

16.  The  general  principles  of  international  law  are  such  only  as  have 
been  settled  by  the  general  consent  of  nations.  For  evidence  of  this 
general  consent,  it  is  customary  to  refer  to  the  works  of  text- writers  of 
acknowledged  merit,  who  have  made  it  their  business  to  examine  the 
sources  from  which  such  evidence  may  be  legitimately  drawn.  Opin- 
ions, however,  of  individual  publicists,  judicial  decisions  of  the  tribu- 
nals of  a  particular  country,  acts  of  any  one  State  or  Government,  can- 
not by  themselves  establish  a  rule  of  international  law ;  they  can  only 
contribute  toward  the  formation  of  such  a  rule,  or  to  the  proof  of  its 
existence.  It  is  to  be  added  that  acts  of  a  State  or  Government,  when 
used  for  this  latter  purpose,  ought  to  be  shown  to  have  proceeded  from 
a  sense  of  international  obligation,  and  not  from  motives  of  policy  or 
international  comity.' 

17.  Under  the  general  principles  of  international  law,  a  broad  dis- 
tinction is  drawn,  in  reference  to  the  question  of  national  responsibility, 
between  the  acts  of  a  sovereign  State  or  Government  and  those  of  indi- 
vidual citizens  or  subjects  of  the  State  or  Government.  And  a  further 
distinction  is  drawn  between  acts  of  individuals  which  the  Government 
is  under  an  obligation  to  prevent  so  far  as  it  is  able,  and  acts  as  to 
which  the  Government  owes  only  a  negative  duty,  the  duty  of  not  pro- 
tecting the  persons  by  whom  they  are  done  from  penal  consequences, 
which  the  law  of  nations  attaches  to  them.^ 

18.  These  distinctions  rest  on  the  principle  that,  while  a  Government 
has  complete  control  over  its  own  acts,  and  may  therefore  with  justice 
be  held  completely  responsible  for  them,  the  control  which  it  can  exer- 
cise over  the  acts  of  its  subjects  is  of  necessity  very  limited  and  imper- 
fect. This  control  is  limited  on  all  sides  by  the  very  nature  of  civil 
government,  and  by  the  principle  of  individual  liberty ;  by  considera- 
tions both  of  what  is  generally  practicable  and  of  what  is  generally 
expedient. 

19.  By  the  general  principles  of  international  law  in  force  when  the 
facts  now  in  question  occurred,  a  neutral  Government  was  not  under  an 
obligation  to  prevent  or  restrain  the  sale  within  its  territory,  to  a  bel- 
ligerent, of  articles  contraband  of  war,  or  the  manufacture  within  its 
territory  of  such  articles  to  the  order  of  a  belligerent,  or  the  delivery 
thereof  within  its  territory  to  a  belligerent  purchaser,  or  the  exporta- 
tion of  such  articles  from  its  territory  for  sale  to,  or  for  the  use  of,  a 
belligerent.^ 

20.  A  ship,  specially  adapted  for  warlike  use,  had  been  held  by  pub- 
licists in  general  to  belong  to  the  class  of  articles  which  are  contraband 
of  war.  The  citations  given  in  Annex  A  to  the  British  Counter  Case 
from  Htibner,  Tetens,  Galiani,  Lampredi,  Azuni,  Rutherforth,  Martens, 

^  For  argnment  on  this  point,  see  British  Counter  Case,  pp.  6-11. 

3  See  Hefftor  and  other  writers,  quoted  in  Annex  (A)  to  the  British  Counter  Case, 
(pp.  143,  et  seq.) 

3  See  British  Case,  p.  23 ;  and  precedents  quoted  in  British  Counter  Case,  pp.  49, 50, 
(note.) 
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PiantanicJa^  Stor>',  Wheaton,  and  Heffter,  abundantly  prov^  this  po- 
sition. Neither  the  sending  of  such  a  vessel  from  a  neutral  to  a  bellig- 
erent country  for  sale  to  the  belligerent  Government,  nor  the  sale  of  it 
within  the  neutral  territory  to  a  belligerent  Government  or  its  agents, 
was  regarded  as  an  act  which,  by  the  general  principles  of  international 
law,  the  neutral  Government  was  under  any  obligation  to  prevent. 
(Lampredi,  Azuni,  Story,  Wheaton.)  By  one  well-known  writer,  (M.  Han- 
tefeuille,)  it  had  even  been  contended  that  snch  a  vessel,  if  not  actually 
armed,  was  not  to  be  regarded  as  contraband  of  war,  bnt  was  an  object 
of  legitimate  commerce,  whatever  might  be  her  force  and  whatever  the 
character  of  her  construction. 

21.  It  was  immaterial,  in  the  view  of  international  law,  whether  the 
vessel  were  sold  in  the  market,  when  completed,  to  the  belligerent  pur- 
chaser, without  any  contract  prior  to  her  completion,  or  were  built  to  the 
order  of  the  purchaser.  In  each  case  the  belligerent  purchaser  acquired 
an  implement  of  war  by  means  of  a  commercial  transaction  with  a 
private  person  in  the  neutral  country,  and  the  adverse  belligerent  sus- 
tained in  the  one  case  no  injury  which  he  did  not  sustain  in  the  other. 

22.  If,  therefore,  the  facts  brought  to  the  knowledge  of  a  neutral 
Government  consisted  only  in  this,  that  a  vessel  specially  adapted  for 
warlike  use  had  been,  or  was  about  to  be,  acquired  within  the  neutral 
territory  by  a  belligerent  Government  or  its  agents,  or  that  such  adapta- 
tion was  in  progress  in  order  to  the  delivery  of  the  vessel  to  the  bellig- 
erent purchaser,  the  neutral  Government  was  not  bound  to  interfere. 

23.  The  general  principles  of  international  law  did,  on  the  other  hand, 
require  that  a  neutral  Government,  having  reasonable  ground  to  believe 
that  any  port  or  place  within  its  territory  was  being  used,  or  was  about 
to  be  used,  by  either  belligerent  as  a  base  or  point  of  departure  for  a 
military  or  naval  expedition  against  the  other,  should  exert  reasonable 
diligence  to  prevent  this  abuse  of  neutral  soil.  Publicists  had  not  at- 
tempted to  define  the  meaning  of  the  expressions  employed  above  ^ 
they  had  commonly  had  recourse  to  simple  and  obvious  illustrations, 
such  as  the  assembling  of  an  armed  force  ("  rassemblement  militaire^) 
or  the  fitting  out  of  privateers  to  cruise  from  a  neutral  port,  ("  auarus- 
tung  von  Kapem^^)  as  was  done  in  France  in  and  after  1776,  and  in  the 
United  States  in  and  after  1793.  The  circumstance  that  the  several 
constituent  parts  of  a  military  or  naval  expedition  (such  as  men,  arms, 
a  ship  or  ships)  had  been  separately  procured  from  a  neutral  country, 
has  never  been  held  sufficient  to  convert  the  neutral  country  into  a  base 
or  point  of  departure  for  the  expedition.  In  the  celebrated  case  of  the 
Independencia,  which  came  (under  the  forensic  title  of  the  Santissima 
Trinidad)  before  the  great  American  Judge  Story,  the  ship,  which  had 
been  originally  built  and  equipped  at  Baltimore  as  a  privateer,  during 
the  war  with  Great  Britain,  was  sold  after  the  peace  to  new  owners,  who 
dispatched  her  from  that  port,  loaded  with  a  cargo  of  munitions  of  war, 
and  armed  with  twelve  guns,  (constituting  a  part  of  her  original  arma 
ment,)  under  the  command  of  Captain  Ghaytor,  an  American  citizen, 
on  a  voyage  ostensibly  to  the  northwest  coast,  but  in  reality  to  Buenos 
Ayres ;  the  supercargo  being  instructed  to  sell  the  vessel  to  the  Qevern- 
ment  of  Buenos  Ayres,  (then  in  revolt  and  at  war  with  Spain,)  if  he 
could  obtain  a  suitable  price.  At  Buenos  Ayres  the  vessel  was  sold  to 
Captain  Chaytor  himself  and  two  other  persons ;  and  soon  afterwards 
she  assumed  the  flag  and  character  of  a  public  ship,  and  was  understood 
by  the  crew  to  have  been  sold  to  the  Government  of  Buenos  Ayres. 
Captain  Chaytor  made  known  these  facts  to  the  crew,  and  asserted  that 
he  had  become  a  citizen  of  Buenos  Ayres,  and  had  received  a  com  mis- 
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sion  to  couimand  the  vessel  as  a  national  ship ;  he  invited  the  crew  to 
enlist  in  the  service,  and  the  greater  part  of  them  accordingly  enlisted ; 
and  the  ship  afterwards  cruised,  made  prizes,  and  was  recognized  in 
the  United  States  as  a  public  ship  of  war  of  Buenos  Ayres.  This  whole 
transaction  was  held  lawful  in  the  Courts  of  the  United  States ;  while 
certain  augmentations  of  the  force  of  this  vessel,  subsequently  made 
in  a  port  of  the  United  States,  were,  by  the  same  Courts,  held  unlawful.^ 

No  publicist,  again,  had  undertaken  to  determine  what  ought  to  be  held 
a  reasonable  measure  of  care  or  diligence,  nor  to  resolve  the  question 
wrhat  grounds  of  belief — or,  in  other  words,  what  evidence — ought  to  be 
deemed  sufficient  for  a  Government  to  act  upon. 

All  equipments,  which  by  their  nature  were  applicable  indifferently 
to  purposes  of  war  or  commerce,  were  by  the  instructions  issued  by  the 
Government  of  the  United  States  in  1793  declared  to  be  lawful,  what- 
ever might  be  the  character  of  the  vessel,  or  her  actual  or  intended 
employment.-* 

24.  In  the  first  of  the  three  Eules  laid  down  in  the  Treaty  of  Washing- 
ton the  duties  of  a  neutral  Government  are  defined,  with 

A...  1,  *t*  ••  A  1  The  thr^p  KuW  of 

some  increase  of  strictness  as  well  as  of  precision.  Accord-  th^Tr«,trof  w^h 
ing  to  this  rule,  a  neutral  Government  is  bound  to  use  due 
diligence  to  prevent  the  fitting  out,  arming,  or  equipping,  within  its 
jurisdiction,  of  any  vessel  which  it  has  reasonable  grounds  to  believe  is 
intended  to  cruise  or  to  carry  on  war  against  a  power  with  which  it  is 
at  peace ;  and  also  to  use  like  diligence  to  prevent  the  departure  from 
its  jurisdiction  of  any  vessel  intended  to  cruise  or  carry  on  war  as  above, 
such  vessel  having  been  especially  adapted,  in  whole  or  in  part,  within 
such  jurisdiction,  to  warlike  use. 

25.  The  reasonable  construction  of  this  rule  appears  to  require  that 
the  intention  as  to  the  future  employment  of  the  vessel  should  be  an 
actual,  present,  fixed  intention,  not  contingent  on  the  happening  of  some 
uncertain  event ;  that  the  contemplated  employment  should  be  proxi- 
mate, not  remote;  and  that  the  intention  should  exist  at  the  time  when 
the  alleged  obligation  to  interfere  arises — either  when  the  vessel  is  being 
fitted  out,  armed,  or  equipped  in  the  neutral  port,  or  when,  after  receiv- 
ing there  her  special  adaptation  for  war,  she  is  about  to  depart  from  the 
neutral  territory.  The  equipment,  the  departure,  which  the  neutral 
Government  ought  to  use  due  diligence  to  prevent,  is  an  equipment,  a 
departure,  with  an  intention  that  the  vessel  shall  be  employed  in  oper- 
ations of  war,  and  with  a  view  to  her  employment  in  such  operations. 

26.  As  to  the  character  of  the  belligerent  intention  which,  coupled 
with  the  act  of  equipment  or  special  adaptation  for  war,  makes  it,  ac- 
cording to  the  rule,  the  duty  of  the  neutral  Government  to  interfere — 
as  to  the  nature  or  the  grounds  of  the  belief  on  which  the  neutral  Gov- 
ernment ought  to  act — as  to  the  measure  of  diligence  or  care  which  it  is 
bound  to  exercise — as  to  these,  the  rules  introduce  no  new  principle, 
nor  do  they  augment  the  breadth  or  stringency  of  any  principle  previ- 
ously recogniz^.  It  was  never  supposed  that  a  neutral  Government 
was  or  could  be  bound,  under  any  circumstances,  to  prevent  the  fitting 
out  of  a  vessel,  unless  it  had  reasonable  grounds  to  believe  that  she 
was  intended  to  cruise  or  carry  on  war  against  a  power  with  which  the 
neutral  was  at  peace.  The  words  "  due  diligence,"  in  the  three  Kules, 
exact  from  the  neutral,  in  the  discharge  of  the  duties  therein  stated, 
that  measure  of  care,  and  no  other,  which  is  required  by  the  ordinary 


*  Appendix  to  British  Case,  vol.  iii,  pp.  85-90. 

'  Bntish  Counter  Case,  p.  27.    Appendix  to  British  Case,  vol.  v,  pp.  269,  270. 
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principles  of  iDternational  jurisprudence,  and  the  absence  of  whieb 
constitutes  negligence.^ 

27.  When  it  is  said  that  a  Government  has  reasonable  grounds  to  be- 
Me>ain«  of  the  ^^^^^  ^^^^  ^^  ^^^  ^^  intcuded,  which  act  the  Government,  if 

^""^I^^^^^  it  possess  such  reasonable  grounds,  is  bound  to  endeavor  to 
grou   to    .ei^e.     pp^y^j,^^  ^^^  ^^^  prcvcut  oulj  hj  thc  enforcement  of  a  law, 

more  is  meant  than  that  the  Government  has  grounds  for  suspicion, 
founded  on  rumor  or  mere  circumstances  of  probability.  Such  grounds 
as  these  may  indeed  determine  a  Government  to  undertake  voluntarily 
the  responsibility  and  risk  of  trying  to  enforce  the  law ;  but  they  can- 
not create  an  obligation.  Tliis  can  only  arise  when  the  (Government  has 
adequate  grounds,  not  for  suspicion  only,  but  for  belief,  that  is,  for  such 
a  belief  as  is  sufficient  to  justify  it  in  setting  the  machinery  of  the  law 
in  motion. 

28.  Due  diligence  on  the  part  of  a  Government  signifies  that  measure 
'  Duediii  ence '    ^^  ^^^^  which  thc  Goverumcnt  is  under  an  obligation  to  use 

ue  ..fence.  ,  ^^^  ^  givou  purposc.    This  measure,  where  it  has  not  been 

defined  by  international  usage  or  agreement,  must  be  deduced  from  the 
nature  of  the  obligation  itself,  and  from  those  considerations  of  justice, 
equity,  and  general  expediency  on  which  the  law  of  nations  is  founded.* 

29.  Where  the  substance  of  the  obligation  consists  in  the  prevention 
of  certain  acts  within  the  territory  of  a  neutral  power,  from  the  con- 
sequences of  which  loss  might  arise  to  foreign  States  or  their  citizens,  it 
would  not  be  reasonable  to  exact,  as  of  right,  from  the  Government,  a 
measure  of  care  exceeding  that  which  Governments  are  accustomed  to 
exert  in  matters  affecting  their  own  security  or  that  of  their  own  citi- 
zens. No  duty  which  nation  owes  to  nation  can  possibly  be  higher  or 
more  imperative  than  that  which  every  State  owes  to  its  own  members, 
for  whose  welfare  it  exists,  and  to  whom  the  Government,  however  con- 
stituted, is  morally  and  primarily  responsible  for  the  right  exercise  of 
its  powers.^  An  extract  from  the  able  Danish  jurist,  Teteus,  bearing  on 
manifestly  just  and  reasonable  principle,  has  been  given  in  a  note  at 
page  23  of  the  British  Counter  Case. 

30.  An  observation  to  the  same  effect  as  the  foregoing  in  the  Case  of 
Great  Britain  has  been  excepted  to  in  the  Counter  Case  of  the  United 
States,  on  the  ground  that  *'  it  sets  up  as  the  measure  of  care  a  standard 
which  fluctuates  with  each  succeeding  Government  in  the  circuit  of  the 
globe/  This  is  an  error.  Where  individuals  are  in  question,  the  only 
general  standards  of  due  care  which  it  has  been  found  possible  to  frame, 
are  framed  with  reference  either  to  the  care  which  the  particular  indi- 
vidual, against  whom  negligence  is  alleged,  is  accustomed  to  exert  in  his 
own  concerns,  or  to  the  care  which  men  in  general,  or  particular  classes 
of  men,  are  accustomed  to  exert  in  their  own  concerns.  To  standards  of 
this  kind,  with  various  modifications  and  under  different  forms  of  ex- 
pression, jurists  and  judicial  tribunals  in  all  countries  have  commonly 
had  recourse,  to  assist  them  to  a  decision  in  cases  of  alleged  negligence* 
Where  the  acts  or  omissions  of  a  Government  are  in  question,  it  is  cer- 
tainly not  unreasonable  that  the  general  standard  of  care,  so  far  as  any 
general  standard  is  possible,  should  be  drawn  from  the  ordinary  con- 
duct of  Governments  in  matters  affecting  those  interests  which  they  are 
primarily  bound  to  protect.  The  objection  suggested  by  the  United 
States,  that  the  standard  is  a  fluctuating  one,  is  therefore  not  only 

^  British  Coanter  Case,  p.  21. 

^  British  Case,  p.  24,  proposition  9. 

3  British  Case,  p.  167.   Coanter  Case  of  the  United  States,  sec.  ii,  par.  3. 

'*  British  Case,  p.  24,  proposition  10.  British  Coanter  Case,  pp.  21,  22. 
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erroneous  in  Itself,  but  might  with  eqaal  reason  be  urged  agaiust  the 
principles  of  decision  commonly  applied  to  analogous  cases  in  the  ad- 
ministration of  private  law.  Its  tendency,  if  admitted,  would  be  to 
introduce  a  universal  hypothesis  of  absolute  and  arbitrary  power,  as  the 
rale  of  judgment  for  all  such  international  controversies. 

31.  Great  Britain  has,  however,  submitted  to  the  arbitrators  that  the 
question,  what  measure  of  care  is  in  a  given  case  sufficient  to  constiUjite 
due  diligence,  cannot  be  defined  with  precision  in  the  form  of  a  general 
rale,  but  must  be  determined  on  a  careful  consideration  of  all  the  cir- 
cumstances of  the  given  case.^  In  the  British  Counter  Case  the  history 
and  experience  of  the  United  States  themselves,  during  the  war  between 
Great  Britain  and  France  at  the  close  of  the  last  century,  during  the 
wars  between  Spain  and  Portugal  and  their  revolted  colonies,  and  still 
more  recently  in  the  cases  of  expeditions  and  hostile  movements  organ- 
ized within  the  United  States  against  Mexico,  Cuba,  and  Great  Britain, 
has  been  largely  referred  to,  for  the  purpose  of  showing  what  has  here- 
tofore been  deemed  sufficient  by  the  Government  of  the  United  States 
to  satisfy  the  obligations  incumbent  iipon  them  in  this  respect  toward 
other  nations,  and  how  imperfect  a  measure  of  success  has  attended 
their  efforts  to  restrain  their  citizens  from  lawless  acts,  inconsistent 
with  those  obligations.^  The  statements  in  the  British  Counter  Case  on 
this  subject  will  be  found  to  be  corroborated  by  the  papers  appended  to 
the  Counter  Case  of  the  United  States.  Those  papers  show  the  various 
instructions  and  proclamations  issued  with  the  object  of  preventing  vio- 
lations of  the  American  law.  The  British  Counter  Case  shows  how,  for 
a  long  series  of  years,  and  also  very  recently,  those  instructions  and 
proclamations  have  been  successfully  evaded.  Mr.  Seward,  in  his  dis- 
patch to  Mr.  Adams,  dated  the  2d  March,  1863,  thought  it  sufficient  to 
express  the  desire  and  expectation  of  the  President  that  Her  Majesty's 
Government  would  "  take  the  necessary  measures  to  enforce  the  execu- 
tion of  the  law  as  faithfully  as  his  own  Government  had  executed  the 
corresponding  statutes  of  the  United  States.''^  This  is  a  test  of  due 
diligence,  by  which  Her  Majesty's  Government  might  safely  be  content 
to  have  its  conduct  tried.  It  does  not  believe  that  upon  any  candid 
mind  the  comparison  would  leave  an  impression  to  the  disadvantage  of 
Great  Britain. 

32.  It  is  absolutely  necessary,  in  considering  charges  such  as  are 
made  against  Great  Britain  by  the  United  States,  to  take  ^.^.^^  ^^^  ^^^ 
into  account,  for  some  purposes,  the  laws  and  institutions  "^j^^'g^^fl^jH'^^ 
of  the  nation  charged,  the  powers  with  which  its  Govern-  "'"""°'^'  ""*'"• 
ment  is  invested,  and  its  ordinary  modes  of  administrative  and  judicial 
procedure.  These  are  among  the  circumstances  which  bear  on  the 
question  of  negligence,  and  tbey  have  a  most  material  bearing  on  it. 
In  all  civilized  countries,  the  Government  possesses  such  powers  only 
as  are  conferred  on  it  expressly  or  tacitly  by  law ;  the  modes  of  ascer- 
taining disputed  facts  are  regulated  by  law ;  through  these  powers 
the  Executive  acts,  and  to  these  methods  of  inquiry  it  is  bound  to  have 
regard.  To  exclude  these  from  consideration  in  questions  relating  to 
the  performance  of  international  duties,  would  at  once  render  such 
duties  intolerable  and  their  performance  impossible. 

33.  These  considerations  iu  no  way  affect  the  principle  that  the  du- 
ties of  neutrality  are  in  themselves  independent  of  municipal  law. 
Those  duties  are  not  created  by  municipal  law  5  they  cannot  be  abol- 
ished or  altered  by  it.    But  since,  in  the  discharge  of  international 

»  British  Counter  Case,  pp.  22,  126.  « Ibid.,  pp.  25^7. 

3  Appendix  to  Case  of  the  United  States,  vol.  i,  p.  669. 
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duties,  every  nation  acts  through  ite  Government,  and  each  Gk)vernment 
is  confined  within  the  sphere  of  its  legal  powers,  the  local  law  and  local 
institutions  cannot  be  disregarded  when  the  question  arises,  whether  in 
a  given  case  a  Government  had  sufficient  grounds  of  belief  to  proceed 
upon,  and  whether  it  acted  with  proper  diligence. 

34.  It  was,  therefore,  material  to  show  what,  at  the  time  when  the 
acts  complained  of  by  the  United  States  are  alleged  to  have  been  done, 
was  the  state  of  British  law  in  relation  to  such  matters ;  what  powers 
the  Executive  Government  possessed  5  in  what  modes  those  powers 
could  be  exercised ;  and  what  were  the  general  rules  of  administrative 
and  judicial  procedure,  including  those  relating  to  the  judicial  investi- 
gation of  facts  and  the  reception  of  evidence. 

35.  In  reference  to  this  part  of  the  question  the  following  propositions, 
already  laid  down  on  the  part  of  Great  Britain,  may  be  repeated  here  : 

In  every  country  where  the  Executive  is  subject  to  the  laws,  foreign 
States  have  a  right  to  expect — 

(a.)  That  the  laws  be  such  as  in  the  exercise  of  ordinary  foresight 
might  reasonably  be  deemed  adequate  for  the  repression  of  all  acts 
which  the  Government  is  under  an  international  obligation  to  repress, 
when  properly  informed  of  them ; 

(h.)  That,  so  far  as  may  be  necessary  for  this  purpose,  the  laws  be 
enforced  and  the  legal  powers  of  the  Government  exercised. 
'  But  foreign  States  have  not  a  right  to  require,  where  such  laws  exist, 
that  the  Executive  should  overstep  them  in  a  particular  case,  in  order 
to  prevent  harm  to  foreign  States  or  their  citizens ;  nor  that,  in  onler 
to  prevent  harm  to  foreign  States  or  their  citizens,  the  Executive  should 
act  against  the  persons  or  property  of  individuals,  unless  upon  evidence 
which  would  justify  it  in  so  acting  if  the  interests  to  be  protected  were 
its  own  or  those  of  its  own  citizens.  Nor  are  the  laws  or  the  mode  of 
judicial  or  administrative  procedure  which  exist  in  one  country  to  be 
applied  as  constituting  a  rule  or  standard  of  comparison  for  any  other 
country.  Thus,  the  rules  which  exist  in  Great  Britain  as  to  the  admis- 
sion and  probative  force  of  various  kinds  of  testimony,  the  evidence 
necessary  to  be  produced  in  certain  cases,  the  questions  proper  to  be 
tried  by  a  jury,  the  functions  of  the  Executive  in  regard  to  the  preven- 
tion and  prosecution  of  offenses,  may  differ,  as  the  organization  of  the 
magistrature  and  the  distribution  of  authority  among  central  and  local 
officers  also  differ,  from  those  which  exist  in  France,  Germany,  or  Italy. 
Each  of  these  countries  has  a  right,  as  well  in  matters  which  concern 
foreign  States  or  their  citizens  as  in  other  matters,  to  administer  and 
enforce  its  own  laws  in  its  own  forum,  and  according  to  its  own  rules 
and  modes  of  procedure;  and  foreign  States  cannot  justly  complain  of 
this,  unless  it  can  be  clearly  shown  that  these  rules  and  modes  of  pro- 
cedure conflict  in  any  particular  with  natural  justice,  or,  in  other  words, 
with  principles  commonly  acknowledged  by  civilized  nations  to  be  of 
universal  obligation. ^ 

36.  It  has  been  shown  that  the  law  of  Great  Britain,  a«  it  existed  at  the 
time  of  the  civil  war  in  the  United  States,  was  such  as,  in  the  exercise 
of  ordinary  foresight,  might  reasonably  be  deemed  adequate  for  enabling 
the  British  Government  to  perform  its  obligations  as  a  neutral  Govern- 
ment. It  was  modeled  upon  the  law  of  the  United  States,  which  had 
long  existed  and  had  frequently  been  brought  under  consideration  in 
the  courts  of  that  country ;  it  equaled  that  law  and  even  surpassed  it  in 
stringency ;  and  offenses  against  it  (if  any  there  were)  had  been  so  rare 

'  British  Case,  pp.  24,  25  ;  see  also  British  Counter  Case,  pp.  72,  73. 
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as  to  have  left  hardly  any  trace  in  the  judicial  records  of  Great  Britain.^ 
Gompared  with  the  laws  of  other  countries,  which  have  been  collected 
and  placed  before  the  Arbitrators,  it  will  appear  to  have  been  (as  it 
really  was)  singularly  stringent  in  its  prohibitions,  and  copious  and 
particular  in  detail.  But  the  question  is  not  whether  it  was  stricter  or  less 
strict  than  the  laws  of  other  countries,  but  whether  it  was  such  as  might 
reasonably  be  deemed  sufficient  in  the  exercise  of  ordinary  foresight. 
It  is  impossible  to  deny  that  it  was  such. 

37.  It  appears  to  be  suggested,  on  the  part  of  the  United  States,  that 
some  defect  or  defects,  which  might  not  have  been  foreseen,  in  the  law 
of  Great  Britain,  was  or  were  brought  to  light  by  the  case  of  the  Ala- 
bama, and  that  tne  law  ought  to  have  been  amended  in  consequence  of 
this  discovery.  The  answer  to  this  is  that,  as  respects  the  Alabama 
herself,  the  question  of  the  liability  of  Great  Britain,  on  account  of  her 
departure  from  this  country,  must  be  tried  on  the  facts  as  they  existed 
at  that  time,  and  not  upon  any  subsequent  state  of  facts.  In  respect  of 
the  Alabama,  Great  Britain  must  be  held  to  be  liable  (if  at  all)  on  the 
ground  that  her  Government  failed  to  prevent  the  departure  of  the 
Alabama,  and  not  on  the  allegation  that  she  did  not  afterward  amend 
her  law,  and  thus  failed  to  arrest  the  Georgia  or  the  Shenandoah.  But, 
further,  it  has  been  already ^shown  that  the  departure  of  those  two  ves- 
sels was  in  no  respect  due  to  any  deficiency  in  the  law.  It  is  not  only 
true  that  the  law  of  Great  Britain  was  then  more  stringent  than  that 
which  existed  at  the  time  in  the  United  States,  and  has  ever  since  been, 
and  now  is,  deemed  sufficient  in  that  country,  and  which,  a  year  after 
the  departure  of  the  Alabama,  (July  11, 1863,)  was  spoken  of  by  Mr. 
Seward  as  "exactly  similar  to  that  of  Great  Britain  f^  but  it  is  also 
clear  that,  if  the  law  of  Gre^at  Biitain  had,  in  truth,  been  an  exact  copy 
of  that  of  the  United  States,  and  had  been  interpreted  and  enforced  in 
precisely  the  same  way,  no  facts  existed — much  less  were  known  to  the 
British  Government — which  would  have  warranted  the  arrest  of  either 
of  these  latter  vessels  for  a  breach  of  that  law. 


>  British  Case,  pp.  29,  30. 

'Appendix  to  Case  of  the  United  States,  vol.  i,  p.  670. 

For  evidence  as  to  the  particulars  in  which  the  British  law  is  more  stringent  than 
that  of  the  United  States,  see  the  opinion  of  Mr.  Bemis,  quoted  in  Annex  (B)  to  the 
British  Coanter  Case,  (p.  149.)  In  the  Counter  Case  of  the  United  States  (section  iii, 
mur.  11)  the  attention  of  the  Arbitrators  is  called  to  a  dispatch  from  Sir  Frederick  Bruce, 
British  Minister  at  Washington,  as  furnishing  evidence  of  the  superiority  of  the  United 
States'  statute  over  the  British  act.  But  the  dispatch  referred  to  nowhere  mentions 
the  British  Foreign-Enlistment  Act,  nor  does  it  attempt  to  make  any  comparison  between 
the  statutes  of  the  two  countries.  The  passage  quoted  in  the  Counter  Case  of  the 
United  States  will  be  found,  when  taken  in  its  entirety,  to  refer  merely  to  the  advan- 
tages possessed  by  the  United  States  Government  in  proceeding  against  vesaeUj  as  con- 
trasted with  the  comparative  difliculty  of  proceedings  under  the  same  law  directed 
ASidnst persons,  '*!  may  remark/'  writes  Sir  F.  Bruce,  *Hhat  the  Government  of  the 
United  States  has  considerable  advantages  in  proceeding  against  vessels  under  the 
statute.  They  have,  on  the  spot  where  the  preparations  are  being  made,  the  district 
attorney,  a  legal  officer  responsible  to  the  Government,  to  whom  the  duty  of  investiga- 
tion is  committed.  The  libel  is  in  the  nature  of  a  proceeding  in  admiralty  tn  rem.  It 
is  decided  by  a  judge  conversant  with  international  and  maritime  law,  and  without 
the  intervention  of  a  jury.  The  failure  of  the  attempt  to  stop  or  punish  the  persons 
engaged  in  the  expeditions  against  Cuba,  and  the  suspension  of  the  proceeding  against 
the  men  who  took  part  in  the  Fenian  raids  against  the  British  provinces,  m  spite  of 
the  clearest  evidence,  shows  the  difficulty  of  enforcing  the  law  when  it  has  to  be  put 
in  operation  tn  personam^  and  when  it  is  dependent  on  the  verdict  of  a  jury."  (Appendix 
to  Cfase  of  the  United  States,  vol.  iv.  p.  182.  Appendix  to  British  Case,  vol.  iii.  Report 
of  Neutrality  Laws  Commission,  p.  68.) 

In  Annex  (A)  at  the  end  of  this  summary  will  be  found  a  review  of  all  the  communi- 
cations which  passed  during  the  war  between  the  British  and  American  Governments 
with  reference  to  the  state  of  the  neutrality  law  of  Great  Britain. 
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38.  Again,  to  the  allegation  that,  on  a  particular  point — the  question 
whether  a  vessel  specially  adapted  by  construction  for  belligerent  use, 
though  not  armed  so  as  to  be  immediately  capable  of  hostilities,  was 
within  the  prohibitions  of  the  Foreign-Enlistment  Act — the  provisions  of 
the  Act  were  regarded  as  of  doubtful  construction,  and  that  in  one  case 
(that  of  the  Alexandra)  the  doubt  was  resolved  in  the  negative  by  a 
decision  of  a  British  Court,  the  members  of  which  were  equally  divided 
in  opinion  about  it,  the  answer  (if  any  answer  can  be  supposed  to  be 
necessary)  is  equally  clear.  The  Act  itself  was,  on  this  point,  expressed 
in  more  stringent  language  than  that  of  the  United  States ;  the  legal 
advisers  of  the  Goveniment,  and  the  Government  itself  on  their  advice, 
did  not  act  on  the  laxer,  but  on  the  more  severe,  construction  of  it ;  the 
doubt  referred  to  was  never  judicially  raised  till  June,  1863,  and  it  did 
not,  in  any  case  which  afterwards  occurred,  operate  to  prevent  the  de- 
tention of  any  vessel  which  was  intended  to  be  employed  in  cruising  or 
making  war  against  the  United  States.  It  may  be  true  that  the  law 
admitted  of  two  different  constructions  on  this  point  in  England,  as  it 
certainly  did  in  the  United  States ;  it  may  be  true  that  it  had,  before 
1863,  been  (to  some,  though  only  to  a  very  limited,  extent)  judicially  in- 
terpreted in  the  United  States,  whilst  no  case  calling  for  a  judical  inter- 
pretation had  occurred  in  England;  but  it  is  clearly  impossible  to 
contend  that  it  must  for  that  reason  be  considered  to  have  been,  before 
1863,  less  stringent  in  England  than  in  the  United  States,  or  to  argue 
that  because  some  officers  of  a  particular  Department  of  Government 
(that  of  the  Customs)  honestly  understood  it  in  the  less  stringent  sense, 
this  fact  constituted  a  failure  of  international  duty  on  the  part  of  Great 
Britain. 

39.  It  is,  therefore,  abundantly  clear  that  no  argument  against  Great 
Britain  can  be  founded  on  any  supposed  defect  in  the  Foreign-Enlistment 
Act. 

40.  As  to  the  general  powers  of  the  Executive  Government  in  Great 
Britain  and  the  rules  of  procedure  established  there,  the  following  state- 
ments have  been  made  on  her  part  to  the  Arbitrators. 

(a.)  The  Executive  cannot  deprive  any  person^  even  temporarily,  of 
the  possession  or  enjoyment  of  property,  nor  subject  him  to  bodily  re- 
straint, unless  by  virtue  and  in  exercise  of  a  power  created  and  con- 
ferred on  the  Executive  bv  law. 

(6.)  No  person  can  be  visited  with  a  forfeiture  of  property,  nor  sub- 
jected to  any  penalty,  unless  for  breach  of  a  law,  nor  unless  such  breach 
is  capable  of  being  proved  against  him. 

(c.)  Under  the  Foreign-Enlistment  Act  the  Government  had  no  power  to 
seize  or  detain  a  ship,  unless  with  a  view  to  subsequent  condemnation 
in  due  course  of  law,  and  on  the  ground  of  an  infringement  of  the  law 
sufficient  to  warrant  condemnation. 

(d,)  Before  authorizing  the  condemnation  of  a  suspected  vessel,  the 
law  required  that  the  facts  alleged  against  her  should  be  capable  of 
proof.  Open  investigation  before  a  Court  is  the  mode  appointed  by  law 
for  sifting  all  allegations  and  distinguishing  ascertainable  facts  from 
mere  rumor.  This  is  an  ordeal  which  a  British  Government  must  always 
be  prepared  to  encounter  if,  in  the  exercise  of  the  powers  intrusted 
to  it,  it  seizes  or  interferes  with  the  person  or  property  of  any  one 
within  its  jurisdiction.  The  British  Government,  therefore,  justly  held 
itself  entitled  and  bound,  before  seizing  any  vessel,  either  to  have  suffi- 
cient proof  in  its  possession  or  to  have  reasonable  grounds  for  believing 
that  it  would  be  forthcoming  before  the  trial  of  the  case  should  begin. 

{€.)  By  proof,  in  an  English  court  of  law,  is  understood  the  produc- 
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tion  of  evidence  sufficient  to  create  in  the  mind  of  the  judge  or  jury  (as 
the  case  may  be)  a  reasonable  and  deli||erate  belief  of  the  truth  of  the 
fact  to  be  proved,  such  as  a  reasonable  person  would  be  satisfied  to  act 
on  in  any  important  concerns  of  his  own.  And  by  evidence  is  under- 
stood the  testimony,  on  oath,  as  to  facts  within  his  or  their  personal 
knowledge,  of  a  witness  or  witnessep.|froduced  in  open  court  and  subject 
to  cross-examination.^ 

41.  It  may  well  be  true,  and  doubtless  is  so,  that  these  rules  of  pro- 
cedure, administrative  and  judicial,  differ,  more  or  less,  from  those  which 
exist  in  some  other  countries;  that  the  powers  lodged  in  the  Govern- 
ment in  some  of  those  countries  are  larger  than  in  Great  Britain ;  that 
an  authority  may  exist  elsewhere,  which  in  Great  Britain  was  absent, 
to  act  on  mere  suspicion ;  that  the  principles  applied  to  the  admission 
and  the  credibility  of  evidence  may  not  be  the  same.  But  it  is  plainly 
impossible  to  contend  that  the  rules  established  in  Great  Britain  were 
in  any  respect  contrary  to  natural  justice  or  in  conflict  with  any  princi- 
ples of  public  law  generally  recognized  by  civilized  States,  or  so  restrict- 
ive of  the  powers  of  Government  as  to  disqualify  it  from  the  discharge 
of  ordinary  international  duties.  Their  general  principles  do  not,  in 
fact,  differ  from  those  which  have  been  inherited  from  the  same  original 
sources  by  the  United  States.  Those  principles  are  esteemed  essential 
in  Great  Britain  for  the  preservation  of  public  and  private  liberty.  The 
British  Government  was  therefore  entitled  and  bound  to  observe  and 
act  on  the  rules  founded  upon  them;  and  no  charge  of  negligence  can 
be  founded  on,  or  supported  by,  the  fact  that  it  did  so  observe  and  act^ 
on  them  in  resi>ect  of  any  of  the  vessels  to  which  the  claims  of  the  United 
States  relate.^ 

42.  Taking  into  account  these  circumstances,  and  bearing  in  mind  the 
principles  of  the  decision  which  have  been  laid  down,  the 
Arbitrators  have  first  to  determine  whether,  in  failing  to  pre-  be''J?"ej*'bcfoj;'«i 

i_     ii  niA_*  i  •  ••  •  1%   »  r~^  ±.     award  con  be  m«il<* 

vent  the  fitting  out,  arming,  or  equipping,  withm  Great  «•«!»,•  t   Great 
Britain,  or  the  departure  from  Great  Britain  after  a  special 
adaptation  for  war,  of  any  of  the  vessels  above  mentioned,  the  British 
Government  is,  or  is  not,  justly  chargeable  with  a  failure  of  duty  for 
which  Great  Britain  owes  compensation  to  the  United  States. 

43.  Before  an  award  can  be  made  against  Great  Britain  in  respect  of 
any  vessel,  the  Arbitrators  have  to  be  satisfied — 

(a.)  That  she  was  in  fact  fitted  out,  armed,  equipped,  or  specially 
adapted,  either  wholly  or  in  part,  to  warlike  use  within  British  ter- 
ritory ; 

*  British  Case,  pp.  30,  51.    British  Counter  Case,  pp.  73,  81. 

-'The  Counter  Case  of  the  United  States  contains  (in  section  iii,  par.  15)  some  observa- 
tions on  the  explanations,  given  at  page  57  of  the  British  Case,  of  the  meaning  of  the  terms 
"  registry  "  and  "  clearance,"  and  of  the  duties  of  the  officers  of  the  Government  charged 
with  the  registration  and  clearance  of  vessels  in  British  ports.  The  United  States  invite 
the  attention  of  the  Tribunal  to  extracts  of  the  British  Merchant  Shipping  Act  of  1854, 
and  of  the  Customs  Consolidation  Act  of  1853,  as  conferring,  in  their  opinion,  more  extend- 
ed po  were  upon  the  officers  of  the  British  Government  than  are  stated  in  the  British  Case. 
The  point  is  not  one  which  is  material  to  the  questions  at  issue ;  the  acts  in  question 
were  designed  exclusively  for  commercial  and  fiscal  purposes,  for  the  protection  of  the 
revenue  and  the  proper  regulation  of  British  shipping,  and  their  provisions  could  not 
be  applied  to  the  prevention  of  attempted  or  apprehended  violations  of  neutrality,  for 
which  the  necessary  powers  have  been  conferred  by  separate  legislation  in  the  Foreign- 
Enlistment  Act.  The  statement  made  in  the  British  Case  was,  however,  perfectly  cor- 
rect; and  although,  for  the  reasons  above  mentioned.  Her  Ms^esty's  Government  thinks 
it  unnecessary  to  enter  into  the  matter  in  detail,  it  will  be  ready,  should  the  Arbitra- 
tors 80  desire,  to  furnish  a  statement  showing  what  has  been  the  uniform  practice  of 
the  branches  of  the  Administration  charged  with  the  execution  of  these  laws,  and 
proving  that  that  course  was  followed  in  the  case  of  each  of  the  vessels  under  discus- 
sion. 

18  C 
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{h.)  That  the  British  Government  had,  before  she  was  beyond  their 
authority  and  jurisdiction,  reasonable  ground  to  believe  that  she  was 
intended  to  cruise  or  carry  on  war  against  the  United  States ; 

(c.)  And  also  that,  having  such  reasonable  ground  of  belief,  the  Gov- 
ernment did  not  use  due  diligence  to  prevent  her  equipment  as  afore- 
said, or  else  to  prevent  her  departure. 

44.  For  the  purpose  of  determining  these  questions,  the  Arbitrators 
have  to  place  themselves  in  the  situation  in  which  the  British  Govern- 
ment was  at  the  time,  and  not  to  impute  to  it  a  knowledge  of  facts  which 
it  did  not  then  actually  possess,  unless  in  any  case  it  should  be  proved 
to  the  satisfaction  of  the  Arbitrators  that  other  fa<?ts  must  have  been 
known  to  it,  had  it  exerteil  reasonable  care. 

45.  The  case  of  the  Florida  was  the  first  in  order  of  time.    No  attempt 

on  the  part  of  the  Confederate  Government  to  fit  out  or  pro- 
cure a  vessel  of  war  within  British  territory  had  up  to  that 
time  come  to  the  knowledge  of  the  British  Government,  or  had  in  fact 
been  made.   No  facts  were  known  to  the  British  Government  proving  or 
tending  to  prove  that  such  an  intention  existed. 

46.  The  material  facts  relative  to  this  vessel  are  stated  in  the  Case  of 
Great  Britain,  Part  Y,  in  the  Counter  Case  of  Great  Britain,  Part  VI, 
and  in  the  documentary  evidence  therein  respectively  referred  to. 

47.  As  to  her  original  departure  from  Great  Britain  and  the  circum- 
stances which  preceded  it,  the  Arbitrators  have  seen — 

(a.)  That  the  first  communication  made  to  the  British  Government  on 
the  subject  was  received  on  the  19th  February,  1862,  three  months  after 
the  attention  of  the  United  States  Consul  at  Liverpool  had  been  directed 
to  her,  and  at  a  time  when  she  was  ready  for  sea  5' 

(b,)  That,  a  fortnight  before  the  date  of  this  communication,  it  was 
known  to  Mr.  Dudley  and  to  Mr.  Adams  that  she  was  taking  in  her  coal, 
and  appearances  then  indicated  that  she  was  about  to  saU  before  the 
end  of  that  week.  They  made,  however,  no  representation  to  the  Gov- 
ernment, which  might  have  led  the  Government  to  institute  inquiry;* 

(0.)  That,  in  the  communication  made  on  the  19th  February,  no  proof 
whatever  was  furnished  of  the  intended  employment  or  true  ownership 
of  the  vessel,  and  no  circumstance  stated  which,  even  if  it  had  been 
verified,  could  have  produced  more  than  a  bare  suspicion  ;^ 

(d.)  That,  vague  and  scanty  ao  were  the  allegations  in  Mr.  Adamses 
letter,  inquiry  was  instantly  directed  by  the  Govemmeiit.  No  ihforma- 
tion,  however,  could  be  obtained  tending  to  connect  the  vessel  in  any 
way  with  the  Confederate  States.  She  was  declared  by  the  builder  to 
be  ordered  for  a  firm  at  Palermo,  a  member  of  which,  being  a  native  of 
that  city,  was  registered,  on  his  own  declaration,  as  her  sole  owner,  and 
had  frequently  visited  her  when  building.*  She  had  on  board  no  troops 
and  no  arms  or  military  supplies.  The  contrary  supposition,  entertained 
at  one  time  by  the  United  States,  was  founded  on  a  mere  misunderstand- 
ing of  blanks  in  a  printed  form  of  clearance.^  Her  first  destination,  as 
stated  in  her  clearance,  was  Palermo ;  and  her  crew  were  nominally 
(and,  as  they  evidently  believed,  really)  hired  for  a  mercantile  voyage.® 
On  the  one  hand  were  the  positive  statements  of  the  builder,  the  regis- 

*  British  Case,  p.  53;  British  Counter  Case,  pp.  74,  75;  Appendix  to  Case  of  the 
United  States,  vol.  vi,  p.  38^3. 

'  British  Case,  p.  53 ;  Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  215. 

^Appendix  to  British  Case,  vol.  i,  p.  1. 

"*  British  Case,  pp.  54, 55;  Appendix  to  British  Case,  vol.  i,  p.  10. 

*  British  Case,  pp.  56,  57 ;  British  Counter  Case,  p.  75 ;  Appendix  to  British  Case,  voL 

tish  Case,  pp.  58,  65 ;  Appendix  to  British  Case^  vol.  i,  p.  161. 
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tered  owner,  and  the  collector  of  customs ;  on  the  other,  the  suspicion 
of  Mr.  Dudley  that  the  vessel  was  still  intended  by  her  owner  to  pass, 
sooner  or  later,  into  the  hands  of  the  Confederate  Governraent.  But 
a  suspicion  is  one  thin^,  reasonable  ground  of  belief  another;  and  the 
British  Government,  while  it  would  have  been  bound  to  act  on  a  reason- 
able belief  that  there  was  a  present  fixed  intention  to  employ  her  as  a 
Confederate  ship  of  war,  was  neither  bound  by  international  duty,  nor 
empowered  by  its  municipal  law,  to  act  on  a  bare  suspicion  that  she 
might  pass  into  that  employment ;  ^ 

(e.)  That  the  results  of  this  inquiry  were  communicated  to  Mr.  Adams 
on  the  26th  February;*  that  more  than  three  weeks  elapsed  from  that 
time  till  the  sailing  of  the  ship ;  yet  that,  during  the  whole  of  that  time, 
no  ftirther  communication  was  made  to  the  Government  by  the  Ameri- 
can Minister  or  Consul.  Either  they  had  no  information,  or,  having 
information,  they  did  not  produce  it.  Ic  appears  from  the  contempora- 
neous correspondence  of  the  Government  of  the  United  States  with  their 
agents  at  Liverpool,  that  this  ship  was  in  reality  supposed  by  those 
agents  to  be  one  of  a  numerous  class  then  fitting  out  at  that  port,  of 
Tv^hich  the  rest  proved  to  be  blockade-runners,  intended  and  used  for 
commercial  and  not  for  warlike  purposes.^ 

48.  It  is  stated  in  the  Counter  Case  of  the  United  States  (sec.  v,  par. 
5)  that  from  the  evidence  furnished  in  the  British  Case  and  Appendix, 
"  it  appears  clearly  that  before  the  Florida  left  Liverpool,  the  British 
Government  received  Information  from  the  Government  of  His  Majesty 
the  King  of  Italy,  that  the  pretense  that  the  Florida  was  constructed 
for  the  Italian  Government  was  a  fraud.^  This  is  an  error.  The  Florida 
(then  the  Oreto)  left  Liverpool  on  the  22d  of  March.^  At  that  time  the 
only  information  received  from  the  Italian  Government  was  that  con- 
veyed in  a  telegram  from  the  British  Minister  at  Turin  of  the  1st  March, 
to  the  effect  tluUi  M.  Bicasoli  had  no  knowledge  whatever  of  the  ship 
Oreto,  but  would  cause  inquiry  to  be  made.^  The  later  announcement 
by  M.  Batazzi  that  eveiy  inquiry  had  been  made  and  that  the  Italian 
Government  knew  nothing  of  the  vessel,  was  not  made  to  the  British 
Minister  till  the  2oth  of  March,  three  days  after  the  Florida  had  sailed 
from  the  Mersey.^ 

49.  On  these  facts,  the  United  States  charge  Great  Britain  with  a 
failure  of  international  duty,  rendering  her  liable  to  make  compensation 
for  all  losses  subsequently  occasioned  by,  or  attributable  to,  the  Florida, 
after  she  had  been  converted  into  a  Confederate  ship  of  war.  The  con- 
verson  took  place  about  five  months  afterward ;  the  cruise,  in  the  course 
of  which  her  prizes  were  made,  commenced  from  a  Confederate  port, 
about  ten  months  afterward.  On  the  part  of  Great  Britain  it  is 
submitted  that  this  charge  is  without  foundation  ^  that  it  finds  no  support 
in  any  just  or  reasonable  conception  of  international  obligations  hitherto 
recognized  by  other  Powers ;  and  that,  were  it  to  be  sustained,  no  neu- 
tral State  could  be  secure. 

50.  As  to  the  subsequent  departure  of  the  Florida  from  Nassau,  the 
Arbitrators  have  seen  that  this  vessel,  from  the  time  when  she  entered 
the  waters  of  the  Colony,  was  watched  by  the  local  authorities  ;'^  that 

*  BritiBh  Counter  Case,  p.  75.  « 
'  British  Case,  p.  55 ;  Appendix  to  British  Case,  vol.  i,  p.  3. 
3  Appendix  to  Case  of  the  United  States,  vol.  i,  pp.  529,  649. 

*  British  Case,  p.  58  :  Appendix  to  British  Case,  vol.  i,  p.  7. 
^Appendix  to  Britisu  Case,  vol.  i,  p.  3. 

<»  Ibid.,  vol.  i,  p.  6. 

'British  Case,  pp.  61-63 ;  Appendix  to  ditto,  vol.  i,  pp.  12-23. 
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she  was  finally  seized,  on  a  charge  of  a  violation  of  the  Foreign-Enlist- 
ment Act;^  that  proceedings  were,  by  the  Governor's  direction,  instituted 
in  the  proper  court,  with  a  view  to  her  condemnation ;  and  that,  after 
a  fair  and  regular  trial,  she  was  ultimately  released  by  a  judicial  sen- 
tence.^ It  is  impossible,  therefore,  to  contend  that  the  departure  of  the 
Florida  from  Nassau  was  due  to  negligence  on  the  part  of  the  local  an* 
thorities  or  of  the  Government  of  Great  Britain ;  on  the  contrary,  the 
authorities  did  what  they  could  to  prevent  it.  The  United  States  have 
attempted  to  impute  to  the  chief  Law-Oflficer  of  the  Government  in  the 
Colony  unfaithfulness  to  his  superiors,  and  dishonesty  in  the  perform- 
ance of  his  official  duty.  Personal  charges  of  such  a  nature  ought  not 
to  be  made  unless  they  are  clearly  relevant,  nor  unless  they  can  be  sus- 
tained by  the  clearest  evidence.  But  they  have  been  shown,  on  the  con- 
trary, to  be  destitute  of  any  shadow  of  foundation.^  The  United  States 
criticise  also  the  ruling  of  the  Judge  on  a  doubtful  point  of  law.  A  Gov- 
ernment, however,  is  not  to  be  charged  with  negligence  because  a  court 
of  competent  jurisdiction  may  pronounce,  on  a  matter  of  law  or  fact, 
properly  submitted  to  it  for  decision,  a  questionable  or  even  an  erro- 
neous judgment.  The  Executive  has  performed  its  duty  when  it  has 
brought  the  case  before  a  competent  tribunal,  and  cannot  afterward  take 
it  forcibly  out  of  the  control  of  the  court,  or  i*efase  obedience  to  its  de- 
cree. If  this  be  true  (as  it  is)  in  ordinary  cases,  it  is  still  more  clearly 
so  when  the  whole  transaction  takes  place  in  a  remote  colonial  depend- 
ency.* 

51.  The  facts  relative  to  the  departure  of  the  Alabama,  and  the  cir- 
Th«.  AUbamiu         cumstanccs  which  preceded  it,  are  stated  in  the  British 

Case,  Part  YI,  and  in  the  British  Counter  Case,  Part  VI. 

52.  It  has  been  seen: 

(a.)  That  this  vessel  was  constructed  by  a  large  shipbuilding  firm  at 
Birkenhead,  whose  regular  business  included  the  building  of  ships  of 
war  for  the  British  Government,  and  for  foreign  Governments  or  their 
agents,  and  who  built  her  to  order,  purely  as  a  commercial  transaction, 
and  without  any  knowledge  as  to  the  manner  in  which  she  was  after- 
wards to  be  armed  for  war — believing,  indeed,  according  to  their  own 
statements,  that  she  was  to  be  carried  for  that  purpose  into  a  Confeder- 
ate port;* 

(&.)  That  the  first  representation  made  on  the  subject  was  received  on 
the  24th  June,  1862  f 

(e.)  That,  on  the  25th  June,  the  Government  ordered  inquiries  to  be 
made  on  the  spot,  and  also  referred  the  matter  to  the  Law-Officers  of  the 
Crown;'' 

{d.)  That  inquiries  were  made  accordingly,  but  failed  to  produce  any 
evidence  that  she  was  intended  for  the  Confederate  Government  or 
service ;  ^ 

(e,)  That,  on  the  4th  July,  the  result  of  this  inquiry  was  communi- 

^  British  Case,  p.  64 ;  Appendix  to  ditto,  vol.  i,  pp.  14, 27. 

«  British  Case,  pp.  64-^6 ;  Appendix  to  ditto,  vol.  i,  pp.  38-52. 

'British  Counter  Case,  pp.  76-78;  Appendix  to  British  Case,  vol.  v,  pp.  19-35. 

<The  United  States  have  called  attention  in  their  Coanter  Case  (section  v,  par. 
3)  to  the  fact  that  the  success  of  the  Florida  in  passing  through  the  United  States 
blockading  squadron  ofif  Mobile  was  described  by  the  Admiral  in  command  as  onlv  a  case 
of  ^^  apparent  neglect."  It  is  clear,  however,  that  the  Government  of  the  United  States 
did  not  so  regard  it,  by  the  very  severe  sentence  passed  on  the  officer  in  fault,  who  was 
summarily  dismissed  from  the  service.    (Appendix  to  British  Case,  vol.  i,  p.  73.) 

'^British  Case,  p.  117 ;  British  Counter  Case,  pp.  81,  86. 

8 British  Case,  p.  81 ;  Appendix  to  ditto,  vol.  i,  p.  177 ;  British  Counter  Case,  p.  82. 

7  British  Case,  p.  82 ;  Appendix  to  ditto,  vol.  i,  pp.  180, 181. 

»♦  British  Case,  p.  83 ;  Appendix  to  ditto,  vol.  i,  p.  182. 
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cated  to  Mr.  Adams,  with  a  suggestion  that  he  shoiud  instruct  '<  the 
United  States  Consul  at  Liverpool  to  submit  to  the  Collector  of  Customs 
at  that  port  such  evidence  as  he  might  possess,  tending  to  show  that 
his  suspicions  as  to  the  destination  of  the  vessel  were  well  founded.^ 

(/.)  That,  on  the  10th  July,  a  letter  was  received  from  the  Consul, 
which  furnished  no  evidence,  and  gave  nothing  but  mere  reports,  re- 
oeived  from  anonymous  persons,  of  statements  alleged  to  have  been 
made  by  others  who  could  not  be  found,  or  who,  if  found,  could  not  be 
compelled  to  testify,  since  their  testimony  would  have  tended  to  crimi- 
nate themselves ;  *- 

(g.)  That,  on  the  2l8t  July,  for  the  first  time,  some  evidence  was 
produced  by  the  Consul  to  the  Collector,  but  that  it  was  scanty  and  im- 
perfect;^ 

{h.)  That  some  additional  evidence  was  furnished  on  the  23d,  and 
some  again  was  received  by  the  Board  of  Customs  on  the  25th  ;* 

{%.)  That  on  Tuesday,  the  29th,  the  Law-OflScers  reported  their  opinion 
that  the  evidence  was  sufficient,  and  that  the  vessel  ought  to  be  seized.^ 

o3.  It  has  not  been  shown  by  the  United  States  that,  before  th^time 
when  the  first  representation  was  made  to  the  British  Government,  any 
circumstances  proving  or  tending  to  prove  that  the  vessel  was  intended 
for  the  service  of  the  Confederate  States  were,  or  ought  to  have  been, 
known  to  this  Government  or  any  of  its  officers. 

54.  It  appears  from  the  statements  made  on  the  part  of  the  United 
States  themselves,  that,  although  she  had  l)een  an  object  of  suspicion 
to  the  United  States  Consul  for  more  than  six  months,  and  although, 
within  his  knowledge,  she  had  been  gradually  advancing  to  completion, 
had  made  her  first  trial  trip,  and  had  begun  to  get  ready  for  sea,  yet  no 
evidence  whatever  proving,  or  tending  to  prove,  that  she  was  intended 
for  the  Confederate  States  was  produced  to  the  British  Government  or 
any  of  its  officials  till  eight  days  before  she  actually  sailed,  and  at  a 
time  when  it  was  believed  that  she  might  depart  at  any  hour  ^  and  that 
what  was  then  furnished  was  so  imperfect  that  it  needed  to  be  strength- 
ened by  additional  evidence,  part  of  which  was  delivered  on  the  sixth, 
and  other  part  on  the  fourth,  day  before  her  departure.  It  is  clear  then 
that  up  to  the  very  eve  of  her  sailing  the  American  Minister  and  Consul 
either  possessed  no  proof  at  all  that  she  was  intended  for  the  Con^der- 
ates,  or,  having  such  proof,  did  not  disclose  it.^ 

55.  It  may  be  proper  here  to  notice  the  allegations  made  in  the  Case 
and  Counter  Case  of  the  United  States,  that  it  would  have  been  useless 
to  make  any  representations  to  the  British  Government,  because  that 
Government  required  to  be  furnished  with  technical  evidence  of  a  vio- 
lation of  the  law  before  it  would  act,  and  even  before  it  would  institute 
inquiry,  and  would  listen  to  no  representations  which  did  not  furnish 
such  evidence ;  that  "Her  Majesty's  Government  declined  to  investi- 
gate charges  and  to  examine  evidence  submitted  by  Mr.  Adams  as  to 
repeated  violations  of  British  territory,  which  subsequent  events  proved 
were  true  in  every  respect;"  and  that  an  expression  in  a  letter  written 
by  Earl  Russell,  in  March,  1863,  coupled  with  the  division  of  opinion  in 
the  Court  of  Exchequer,  respecting  the  case  of  the  Alexandra,  in  Jan- 
uary, 1864,  was  *'  an  abandonment  in  advance  of  the  obligation  to  use 
due  diligence."    All  these  assertions  are  erroneous.    The  British  Gov- 


» British  Case,  p.  84 ;  Appendix  to  ditto,  vol.  i,  p.  184. 


*  British  Case,  p.  95 ;  Appendix  to  ditto,  vol.  i,  p.  200. 
British  Counter  Case,  p.  85. 
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erument  did  indeed  require,  as  it  had  the  right  to  do,  before  seizing  a 
vessel,  either  to  have  in  its  possession  what  seems  to  be  described  by 
the  United  States  as  "technicaP  evidence,  that  is,  evidence  which 
could  be  publicly  produced  and  tested  before  a  judicial  Tribunal,  ^r  else 
to  have  reasonable  grounds  for  believing  that  such  evidence  would  be 
forthcoming  before  the  trial  of  the  case  should  begin.  But  in  no  single 
case,  from  the  beginning  to  the  end  of  the  war,  did  it  refuse  t^  listen  to 
representations  on  the  ground  that  they  did  not  furnish  such  evidence, 
or  refuse  or  fbrbear  on  that  account  to  make  any  representation  the 
subject  of  instant  inquiry.  The  conduct  of  Mr.  Adams  in  1862  could 
not  have  been  affected  by  circumstances  which  occurred  in  1863  and 
1864.  Nor  does  it  appear  that  those  circumstances  did  in  fact  affect  in 
any  way,  or  at  any  time,  either  the  conduct  of  Mr.  Adams  or  that  of 
the  British  government ;  since  Mr.  Adams  continued,  after  the  Alex- 
andra case,  as  well  as  before  it,  to  make  representations  to  the  Govern- 
ment in  every  case  of  suspicion,  without  producing  *^  technici^ ''  evi- 
dence, and  the  Government  continued  in  every  case  to  investigate  facts, 
and  to  detain  vessels  against  which  any  proof  could  be  obtained,  on  the 
same  grounds  as  before.^  Finally,  it  is  clear  that,  in  the  Alabama  case, 
Mr.  Adams'^  representations  were  not  deferred  till  he  had  obtained 
"  technical  ^  evidence,  since  they  were  made  a  month  before  he  was  able 
to  produce  any  evidence  at  all ;  and  the  Government  did  not  refuse  in- 
quiry till  after  evidence  was  furnished,  since  they  directed  and  prose- 
cuted inquiry  more  than  three  weeks  he/ore  any  was  furnished. 

66.  It  is  possible  that  the  "charges"  and  "evidence'^  submitted  by 
Mr.  Adams  as  to  "  repeated  violations  of  British  territory ,''  to  whicifi 
the  Government  of  the  United  States  refers,  may  have  reference  to 
certain  complaints  as  to  the  existence  of  Confederate  Agents,  the  nego- 
tiation of  pecuniary  loans,  and  the  purchase  of  supplies  and  munitions 
of  war  for  the  Confederate  States  in  this  country,  and  as  to  the  trade 
in  articles  contraband  of  war  and  the  fitting  out  of  ships  to  run  the 
blockade,  which  were,  undoubtedly,  from  time  to  time,  made  by  Mr. 
Adams.  If  such  complaints  were  in  any  cases  not  investigated,  it  was 
because  they  manifestly  related  to  acts  not  contrary  to  the  law  of  Great 
Britain,  and  which  Her  Majesty's  Government  was  under  no  obligation 
by  Treaty  or  international  law  to  prevent. 

57.  It  has  been  clearly  shown  that,  as  regards  the  period  which 
elapsed  before  the  21st  of  July,  no  pretense  exists  for  imputing  negli- 
gence to  the  British  Government.  Eight  days  after  that  date  the  ves- 
sel sailed,  unarmed,  and  incapable  of  offense  or  defense.  Within  the 
interval  written  depositions  to  prove  that  she  was  intended  for  the 
Confederate  Government  were  furnished  in  successive  portions  or  in- 
stallments to  the  British  Government  That  the  question  whether  the 
evidence  was  credible  and  sufficient  in  law  to  sustain  a  seizure,  was  one 
on  which  the  Government  had  a  right,  before  acting,  to  consult  its  legal 
advisers,  and  to  take  reasonable  time  for  consideration,  is  undeniable ; 
and  it  has  been  shown  that  the  depositions  were,  in  fact,  referred  to  the 
Law  Officers  as  soon  as  they  were  received  from  time  to  time. 

58.  The  United  States  allege  in  their  Counter  Case  (Sec.  VI,  par.  1) 
that  the  official  legal  advisers  of  the  Customs  gave  opinions  on  the  evi- 
dence contained  in  Mr.  Adams's  representations,  which  were  in  conflict 
with  the  opinions  of  the  Law  Officers  of  the  Crown  ;  that  these  opinions 
were  given  upon  the  questions  after  they  had  been  submitted  to  the 
Law  Officers  of  the  Crown,  and  before  the  latter  had  rendered  their  opin- 


*  British  Cose,  pp.  31-46 ;  British  Counter  Case,  p.  81. 
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ions,  and  that  tbe  Customs  Department  acted  on  the  opinions  of  their 
own  advisers  at  a  time  when  they  must  have  known  that  the  Law  Offi- 
cers of  the  Crown  had  the  subject  under  consideration. 

It  cannot  be  admitted  that  this  is  an  accurate  representation  of  the 
facts  as  they  occurred.  The  opinion  of  the  legal  advisers  of  the  Cus- 
toms upon  the  evidence  furnished  was,  that  it  was  insufficient  to  justify 
the  seizure  or  detention  of  the  ship  by  the  Officers  of  Customs.^  They 
recommended,  however,  that  the  opinion  of  the  Law  Officers  of  the* 
Crown  should  be  taken.'^  In  the  interval  which  elapsed  before  the 
opinion  of  the  Law  Officers  was  received,  the  Customs  Department,  as 
was  natural  and  right,  abstained  from  directing  a  seizure  which  they 
themselves  considered  would  be  unauthorized.  As  soon  as  the  decision 
of  the  Government  was  communicated  to  them,  immediate  steps  were 
taken  for  carrying  it  into  effect.^ 

59.  In  the  Counter  Case  of  the  United  States,  (Sec.  VI,  par.  3,)  it  is 
further  stated  that : 

It  appears  that  the  Commissioners  of  Customs  kuew  on  Tuesday,  the  29th  of  July, 
that  the  Alabama  had  escaped  that  day,  and  that  it  was  not  until  Friday,  the  Ist  of 
August,  that  the  Collectors  at  Holyhead  and  Beaumaris  received  instructions  to  detain 
her.  On  the  2d  of  August  the  Collector  at  Beaumaris  reported  that  he  had  attended  to 
his  instructions,  and  had  found  that  the  Alabama  had  left  Point  Lynas  on  the  morn- 
ing of  Thursday,  the  31st.  If,  therefore,  the  instructions  given  on  the  1st  of  August 
had  been  given  on  the  29th  of  July,  the  Alabama  might  have  been  detained  at  Point 
Lynas. 

An  examination  of  the  facts,  distances,  and  dates  will  show  that  such 
a  course  would  have  been  nearly,  if  not  quite,  impossible. 

The  Commissioners  of  Customs  received  telegraphic  information  on 
the  29th  of  July  that  the  vessel  had  left  the  port  of  Liverjwol  that 
morning.^  The  opinion  of  the  Law  Officers  that  the  vessel  should  be 
seized  had  not  at  that  time  been  received,  nor  was  anything  known  as 
to  her  movements.  The  United  States  Consul  at  Liverpool  appears  to 
have  been  in  doubt,  even  the  next  day,  whether  she  had  not  gone  out 
on  a  trial  trip  and  would  not  return  to  Liverpool.^ 

On  Wednesday,  July  30,  the  Customs  Department  in  London  received 
a  letter  from  the  Solicitors  employeil  by  the  United  States  Consul,  in 
which  they  stated  their  belief  that  the  vessel  had  gone  to  Queenstown. 

On  the  same  morning,  the  United  States  Consul  at  Liverpool  received 
information  that  the  steam-tug  Hercules,  wbich  had  accompanied  the 
Alabama,  had  returned  the  night  before,  and  that  the  master  reported 
the  gun-boat  to  be  cruising  off  Point  Lynas.  This  information  Mr. 
Dudley  communicated  to  the  Collector  of  Customs  at  Liverpool,  in  a 
letter  which  seems  to  have  been  received  at  about  1  p.  m.  the  same  day.^ 

This  was  the  first  information  pointing  to  the  vicinity  of  iPoint  Lynas 
as  the  place  where  the  vessel  might  be  found.  Point  Lynas  is  situated 
on  the  northern  coast  of  the  Island  of  Anglesea,  about  fifty  miles  from 
Liverpool,  and  more  than  two  hundred  miles  from  Queenstown.  The 
nearest  custom-house  stations  are  Beaumaris  and  Holyhead,  from  which 
it  is  distant  in  a  direct  line  about  fourteen  and  sixteen  miles  respect- 
ively, but  much  more  by  road.' 

Supposing,  therefore,  that  the  Customs  Collector  at  Liverpool  had  been 
at  the  time  aware  that  the  Government  had  decided  on  the  seizure  of 
the  vessel,  and  that  he  had  telegraphed  the  rumor  of  her  movements 
up  to  London  on  the  afternoon  of  the  30th  of  July,  this  would  have  been 

*  Appendix  to  British  Case,  vol.  i,  p.  193.  ^  Ibid.,  p.  249. 

«  Ibid,  p.  197.  « Ibid.,  pp.  204, 249. 

'  Ibid,  p.  205.  '  See  map  opposite. 

*  Ibid.,  p.  200. 
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the  earliest  moment  at  which  instractions  couM  have  been  sent  to  the 
Collector  of  Customs  at  Beaumaris  to  look  out  for  the  vessel  oil*  Point 
Ljnas,  The  Collector  would  then  have  proceeded  to  the  coast-guard 
station  at  Amlwch,  and  from  thence  to  Point  Lynas,  to  make  inquiries ; 
but  supposing  all  possible  dispatch  to  have  been  used,  it  is  still  doubt- 
ful whether  he  could  have  succeeded  in  arresting  the  Alabama,  which 
was  at  Moelfra  Bay,  five  miles  away,  and  which  left  at  3  o'clock  on  the 
morning  of  the  3l8t.^  He  would  have  had,  moreover,  nothing  but  a 
coast-guard  boat  at  his  disposal.  The  crew  of  the  vessel  appear  to  have 
been  on  the  lookout,^  and  she  might  without  difficulty  have  steamed 
away  on  his  approach. 

60.  The  charge  brought  by  the  United  States  against  Great  Britain  of 
a  failure  of  duty  in  respect  of  the  departure  of  the  Alabama  really  re- 
duces itself  to  this :  that,  in  the  interval  between  the  21st  and  29th 
July,  during  which  the  evidence  was  coming  in,  the  British  Government 
took  a  little  more  time  to  satisfy  itself  that  there  was  ground  sufficient 
to  warrant  a  seizure  than  the  United  States  think  was  necessary.  On 
this  ground,  in  reality,  the  United  States  found  their  claitn  that  all  the 
losses  caused  by  the  Alabama,  after  she  had  been  armed  in  Portuguese 
waters  and  converted  into  a  Confederate  ship  of  war,  should  be  paid 
by  Great  Britain. 

61.  On  the  part  of  Great  Britain  it  is  submitted,  that  to  rest  sucli 
a  claim  on  such  a  complaint,  the  complaint  itself  being  supported  by 
so  slight  and  at  the  best  so  doubtful  a  foundation,  is  to  assume  a 
standard  of  international  obligation  which  was  never  before  acknowl- 
edged by  any  Government,  and  could  not  with  safety  or  justice  be  con- 
ceded. It  demands  that  the  conduct  of  a  Government,  with  its  various 
departments,  with  modes  of  action  which  are  of  necessity  complex  and 
more  or  less  methodical,  shall  always  proceed  with  a  mechanical  pre- 
cision which  is  inapplicable  to  the  practical  business  of  life.  It  makes 
no  allowance  for  reasonable  doubts,  for  the  importance  of  careful  de- 
liberation when  difficult  questions  of  law  are  involved,  for  accidental 
delays  occasioned  by  illness  or  other  causes,  or  for  the  casual  impedi- 
ments which  are  liable  to  occur  in  matters  of  administration.  The 
establishment  of  such  a  standard  would  be  neither  reasonable  nor 
just,  and  would  be  of  serious  consequence,  not  to  maritime  States  alone, 
nor  in  questions  relating  to  neutrality  only,  but  to  the  general  peace 
and  tranquillity  of  nations.  It  will  be  remembered  that  one  cause  of 
some  delay  in  this  case  has  always  been  understood  to  have  been  the 
illness  of  the  then  Queen's  Advocate.^ 

62.  Further,  if  it  should  appear  (which  Great  Britain  does  not  ad- 
mit) that,  through  the  fault  or  mistake  of  any  subordinate  official  of 
the  Government,  either  before  or  after  the  sailing  of  the  Alabama  from 
Liverpool,  a  chance  or  possibility  of  detaining  her  was  let  slip  without 
the  knowledge  of  the  Government,  this  again  cannot  be  held  to  afford 
a  foundation  for  charging  Great  Britain,  as  against  the  United  States, 
with  a  failure  of  duty  and  a  grave  international  injury.'* 

63.  It  has  already  been  observed  that  an  equitable  judgment  aa  to 
all  these  points  must  be  formed  with  reference  to  the  facts  as  they 
were  known  at  the  time,  and  not  as  varied  or  affected  by  subsequent 
information  or  subsequent  events.    Mr.  Adams  made  a  contemporan- 

*  Appendix  to  British  Case,  vol.  i.  p.  207. 

*It  is  stated  iu  the  report  of  the  Customs  Collector  at  Beanmaris,  that  they  would 
not  allow  a  boat  from  the  shore  to  come  alongside.  (Appendix  to  British  Case,  vol.  i. 
p.  207.) 

*  British  Case,  p.  118 ;  Appendix  to  ditto,  vol.  i.  p.  249 ;  British  Counter  Case,  p.  85. 

*  British  Counter  Case,  p.  37. 
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eoas  report  of  tbe  facts  as  to  the  Alabama  to  his  Goverument  upon 
the  Ist  August,  1861,^  and  on  tbe  13th  August  the  President  desired 
Mr.  Adams  to  express  to  Earl  Bussell  his  satisfaction  at  the  ''just 
and  friendly  proceedings  and  language  of  the  British  Government"  with 
•re8i)ect  both  to  the  Oreto  and  the  Alabama.*  No  subsequent  depart- 
ure from  this  tone  can  alter  the  fact  that  this  was  the  original  im- 
pression produced  upon  the  mind  of  the  Amencan  Government  by  the 
circumstances  which  had  occurred  down  to  the  1st  August,  1861,  as 
they  were  known  to  Mr.  Adams  on  that  day. 

64.  The  facts  relative  to  the  Georgia  are  stated  in  Part  VII 

of  the  British  Case,  and  in  Part  VII  of  the  British  Counter  Case.    ^^"^  ^'^'*"' 

65.  In  the  case  of  the  Georgia  no  information  or  representation  what- 
ever was  given  or  made  to  the  British  Government  until  six  days  after 
the  ship  had  put  to  sea.  Information  about  her  had  for  a  long  time  be- 
fore (according  to  the  statement  of  the  United  States)  been  in  the  pos- 
session of  the  American  Minister  and  Consular  officers,  but  they  had  not 
communicated  it.^  If  what  they  knew  furnished  reasonable  ground  to 
believe  that' she  was  a  vessel  of  an  unlawful  character,  intended  for  the 
naval  service  of  the  Confederate  States,  they  ought  to  have  communi- 
cated it,  and  are  themselves  the  persons  to  blame ;  if  not,  the  nex^essary 
conclusion  is,  that  the  industry  of  these  officials  had  failed  to  discover 
any  information  of  that  kind.  Even  the  statements  at  last  made  b^ 
Mr.  Adams  were  erroneous,  as  well  as  unsupported  by  any  proof. 

66.  That  there  was  nothing  about  the  vessel  herself,  or  her  equip- 
ment, which  could  make  it  the  duty  of  the  Government  to  seize  her,  or 
even  to  institute  inquiries  about  her,  nor  anything  which  ought  to  have 
excited  the  suspicions  of  the  officers  of  the  Eevenue,  is  clear.  She  was, 
to  all  appearance,  a  vessel  intended  for  commerce ;  and  her  build,  rig, 
and  fittings,  her  register,  her  clearance,  her  professed  destination,  the 
manner  in  which  her  crew  were  hired,  and  the  terms  of  hiring,  were  all 
perfectly  consistent  with  her  apparent  character  and  employment.* 
There  is  not,  at  this  moment,  any  evidence  whatever  that  she  had  been 
specially  adapted  for  warlike  use,  either  wholly  or  in  part,  before  she 
left  this  country. 

67.  The  intelligence  of  the  departure  of  the  Georgia  from  the  Clyde, 
when  first  furnished  by  Mr.  Adams  to  the  British  Government,  together 
with  the  assertion  (a  bare  assertion  unsupported  by  any  proof)  that  she 
was  intended  for  the  Confederate  service,  was  accompanied  by  a  state- 
ment that  ^^her  immediate  destination  is  Alderney,  where  she  may 
probably  be  at  this  moment."  One  of  Her  Majesty's  ships  of  war  was 
sent  to  Alderney  in  consequence  of  this  statement,  but  it  proved  to  be 
erroneous.*    The  Georgia  did  not  go  to  Alderney,  but  proceeded  to 

*  Appendix  to  Case  of  the  United  States,  vol.  iii.  p.  35,  vol.  vi,  p.  414 
-Ibid.,  vol.  i,  p.  541. 

3  British  Case,  p.  120;  Appendix  to  ditto,  vol.  i,  p.  399;  British  Counter  Case,  p.  90; 
Appendix  to  Case  of  the  United  States,  vol  ii,  pp.  665,  667. 

*  British  Case,  p.  122;  Appendix  to  ditto,  vol.  i,  pp.  404,  413;  British  Counter  Case, 
p.  89;  Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  512. 

*  Appendix  to  British  Case,  vol.  i,  p.  418.  It  is  remarked  in  the  Counter  Case  of  the 
United  States  (sec.  vii,  par.  3;  that  "  it  appears  that  orders  were  ffiven  to  a  British 
vessel  of  war  to  proceed  to  Alderney ;  but  it  does  not  appear  whether  those  orders 
were  or  were  not  obeyed."  Her  Majesty's  Government  did  not  think  it  desirable  to 
add  to  the  already  volnminous  correspondence  laid  before  the  Arbitrators  by  the  inser- 
tion of  documents  which  were  not  absolutely  necessary.  It  might  be  taken  for 
granted,  and  it  is  of  course  the  fact,  that  the  captain  of  Her  Mf^esty's  ship  Dasher 
obeyed  his  instructions,  and  it  was  eqnaUy  certain  that  he  could  obtain  no  intelligence 
at  Alderney  of  either  the  Alar  or  Japan,  both  of  which  vessels  were  afterward  K>und 
to  have  gone  not  to  Alderney  but  to  Ushant.  The  dispatch  from  the  Grovernor  of  Al- 
derney reporting  the  unsuccessful  result  of  the  mission  of  the  Dasher  is,  however,  at 
the  disposal  of  the  Arbitrators  if  they  should  desire  its  production. 
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French  waters,  where  she  received  lier  armament.  It  is  sagg^ested,  on 
the  part  of  the  United  States,  that  it  was  the  duty  of  the  British  Gov- 
ernment to  employ  its  naval  forces  in  searching  for  and  pursuing  her 
on  the  high  seas.  No  such  duty  exists,  or  has  ever  been  recognized  by 
maritime  powers.  It  appears  further  to  be  suggested  that  she  ought  to 
have  been  pursued  and  seized  in  French  waters.  80  far  was  this  from 
being  the  duty  of  the  British  Government  that  it  would  have  been  a 
violation  of  the  territorial  sovereignty  of  France  and  a  direct  offense 
against  the  law  of  nations.^  Her  Majesty's  Government  is  not  aware 
that  any  claim  has  ever  been  made  upon  France  by  the  United  States, 
on  the  ground  that  this  vessel  was  not  prevented  from  being  armed  for 
war  within  the  territorial  jurisdiction  of  that  country. 

68.  The  facts  relative  to  the  Shenandoah  are  stated  in  Part  VIII  of 

the  British  Case,  and  in  Part  VII  of  the  British  Counter 

The  Sbenandoah.  ^^  ' 

Case. 

69.  The  Shenandoah  was  a  vessel  designed  and  built  solely  for  a  mer- 
chant-steamer, and  with  a  view  to  employment  in  the  China  trade; 
was  originally  employed  in  that  trade ;  was  afterwards  sold  in  the  Lon- 
don market  to  a  Liverpool  ship-owner;  and  was  by  him  dispatched 
from  London  with  a  clearance  for  Bombay.  At  the  time  when  she  left 
England  she  was  in  no  way  fitted  out,  armed,  or  equipped  for  war. 
She  had  on  board  two  smooth-bore,  12-pounder  guns,  but  they  were 
only  the  same  guns  which  she  had  carried  during  her  mercantile  em- 
ployment, and  such  as  acre  usually  carried  by  ships  trading  in  the  China 
seas,  to  be  used  as  signal-guns,  and  for  other  purposes  common  to  mer- 
chant-vessels.^ 

70.  JSTo  representation  was  made,  no  information  whatever  was  given 
to,  or  possessed  by,  the  British  Government,  respecting  this  ship  l^fore 

.  her  departure  from  England.  The  Government  first  heard  of  her  five 
weeks  after  she  had  sailed,  and  then  not  from  the  Minister  or  Consul  of 
the  United  States,  but  from  Her  Mtyesty's  Consul  at  Teneriffe.^ 

71.  There  is  not  the  slightest  pretense  for  alleging  that,  in  the  char- 
acter and  appearance  of  the  vessel,  in  her  fittings  or  equipment,  in  her 
clearance,  or  in  the  hiring  of  her  crew,  there  was  anything  whatever  to 
excite  suspicion  in  the  officers  of  the  Government  at  the  port  of  Lon- 
don or  elsewhere,  or  to  lead  to  inquiry )  nor  that  she  had  been,  in  fact, 
specially  adapted  to  warlike  use,  either  wholly  or  in  part,  before  her 
final  departure  from  this  country.  It  has  indeed  been  suggested,  on  the 
part  of  the  United  States,  that  the  British  Government  ought*  to  have 
known  the  name  of  the  English  merchant  by  whom  she  had  been  bought 
and  was  owned  when  she  left  England,  and  the  circumstance  that  he 
was  a  connection  by  marriage  of  a  member  of  the  Liverpool  firm  of 
Eraser,  Trenholm  and  Co.;  and  that  it  was  a  proof  of  a  want  of  ^^  the 
most  ordinary  diligence,"  on  the  part  of  Her  Majesty's  Government,  not  to 
be  acquainted  with  and  ^'  takenotice  of  this  circumstance.^    Ou  the  part 

•  of  Great  Britain,  it  is  not  thought  necessary  to  trouble  the  Arbitrators 
with  any  argument  in  answer  to  this  remarkable  suggestion. 

72.  In  the  case  of  the  Shenandoah,  as  in  that  of  the  Georgia,  the 
United  States  seek  to  hold  Great  Britain  liable  for  negligence  in  not 
having  prevented  the  equipment  or  departure  of  a  vessel  which  was 
never  fitted  out,  armed,  or  equipped  for  war  in  British  territory,  and 
was  never  specially  adapted  therein  for  warlike  use ;  as  to  which  no 

*  British  Connter  Case,  pp.  UU,  yi. 

« British  Case,  p.  143;  Appendix  to  ditto,  vol.  i,  pp.  481,  494-97,  724,  725;   British 
'Counter  Case,  p.  93. 

5  British  Case,  p.  136;  Appendix  to  ditto,  vol.  i,  p.  477. 

*  Case  of  the  United  States,  p.  417. 
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representation  or  communication  bad  been  made  to  tbe  Government,  and 
no  ground  whatever  existed  for  believing  that  she  was  intended  for  the 
Confederate  States ;  which  presented  no  circumstance  of  suspicion,  and 
of  the  very  existence  of  which  the  Government  was  totally  uninformed. 
These  pretensions  are  unsupported  alike  by  the  three  Eules,  and  by  the 
previously  recognized  principles  of  international  law. 

73.  It  is  submitted  that,  as  to  every  one  of  these  four  conn.Mon  ..  t> 
ships,  the  United  States  have  failed  to  establish  the  facts  S"*  t  *stn"'n 
necessary  to  support  an  award  against  Great  Britain.    It  '^'^^■ 

has  not  been,  and  cannot  be,  shown,  in  the  case  of  any  one  of  them, 
that  the  British  Government,  having  reasonable  ground  to  believe  that 
she  was  intended  to  cruise  and  carry  on  war  against  the  United  States, 
failed  to  use  due  diligence  to  prevent  her  from  being  fitted  out,  armed, 
or  equipped  for  that  purpose  within  British  territory,  or  from  departing 
thence,  after  having  been  specially  adapted  within  it  to  warlike  use. 

74.  It  was  stated  in  the  case  of  Great  Britain  that,  in  the  a^n^r*}  c  o«r.« 
course  of  the  years  1861, 1862, 1863, 1864,  and  1865,  many  rro«:'«i'meM,Sv:: 
representations  were  addressed  by  Mr.  Adams  to  Her  Ma-  SnVkin»'*'irvi7. 
jesty's  Government  respecting  vessels  which  he  believed  to  ^**"'^ 

be  either  actually  employed  in  carrying  on  trade  with  blockaded  ports 
in  articles  contraband  of  war  or  other  things,  or  to  be  preparing  lor 
such  employment ;  and  also  with  respect  to  other  vessels  which  he  be- 
lieved to  be  intended  to  be  used  as  privateers  or  commissioned  ships  of 
the  Confederate  States  in  cruising  and  carrying  on  war  against  the 
United  States.  To  complaints  of  traffic  carried  on  with  blockaded  ports, 
or  in  articles  contraband  of  war,  it  was  answered,  on  the  part  of  Her 
Majesty's  Government,  that  these  were  enterprises  which  Her  Majesty's 
Government  could  not  undertake  to  prevent,  and  the  repression  of  which 
belonged  to  the  Unite^  States  as  a  belligerent  Power.  Allegations,  on 
the  other  hand,  that  vessels  were  being  prepared  for  cruising  or  carry- 
ing on  war  were  immediately  referred  to  the  proper  officers  of  the  Gov- 
ernment at  the  several  localities  for  careful  investigation  and  inquiry. 
If,  on  such  investigation,  it  appeared  by  sufficient  prima-facie  evidence 
that  any  illegal  act  was  being  or  had  been  committed,  the  vessels  were 
forthwith  seized,  and  proceedings  instituted  according  to  law  5  if  not, 
the  result  was  at  once  communicated  to  Mr.  Adams,  an^  directions  were 
given  to  the  local  authorities  to  watch  closely  the  vessels  as  to  which 
his  suspicions  had  been  aroused.^ 

It  is  said,  in  the  Counter  Case  of  the  United  States,  (Sec.  Ill,  par.  14,) 
that  ^^  the  United  States  do  not  understand  that  it  is  true  that  ^  allega- 
tions that  vessels  were  being  prepared  for  cruising  or  carrying  on  war ' 
were  in  all  cases  followed  by  seizure  of  the  vessels  when  sufficient  |>rtma- 
faeie  evidence  of  the  illegal  purpose  was  furnished.  They  understand 
the  exact  contrary  to  be  the  case." 

The  general  course  pursued  by  the  British  Government  in  these  mat- 
ters is  correctly  described  in  the  foregoing  extract  from  the  British  Case 
The  United  States  question  whether,  ^'i^i  all  casesj^^  this  course  was 
adhered  to.  Even  with  this  addition,  however,  the  proposition  ques- 
tioned is  true,  excluding  only  the  case  of  the  Alabama,  in  which  some 
evidence  sufficient  to  justify  action  on  the  part  of  the  Government  was 
indeed  furnished,  but  furnished  so  late  that  the  departure  of  the  vessel 
took  place  before  the  Government  had  been  advised  to  that  effect. 

75.  It  is,  however,  alleged,  on  the  part  of  the  United  States,  that  each 
of  these  four  vessels,  if  not  actually  armed  and  equipped  ch«nw  th.t  tho 
for  war  within  British  territory,  obtained  her  armament  from  J^SJ"  wL,°^SS«d 
thence ;  that  this  armament  was  in  each  case  purchased  and  ^"'•"  '*'"'* 

1  British  Case,  pp.  31,  32. 
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sent  out  by  the  same  person  or  persons  who  had  procured  and  sent  out 
the  ship ;  that  such  person  or  persons  was  or  were  an  agent  or  agents 
of  the  Government  of  the  Confederate  States,  employed  for  these  pur- 
poses; and  that  the  cre^s  with  which  the  vessels  were  manned  were 
chiefly  composed  of  British  subjects,  obtained  from  England  by  the  same 
agency.  And  it  is  contended  that,  under  these  circumstances,  the  Tri- 
bunal ought,  as  against  Great  Britain,  to  assume  that  these  vessels  were 
really  armed  and  fitted  out  within  British  territory,  and  to  make  its 
award  on  that  assumption. 

76.  To  assume,  under  any  circumstances,  that  vessels  armed  in  the 
waters  of  Portugal  or  France  were  armed  in  Great  Britain,  is  to  assume  a 
fiction ;  and  to  base  an  argument  or  award  on  this  assumption,  would 
be  to  base  an  argument  or  award  upon  a^  fiction.  International  duties 
and  liabilities  cannot  be  made  to  repose  on  such  a  foundation.  If  it  be 
meant  to  afiirm  that  a  neutral  Government  is  as  much  bound  to  prevent 
arms  from  being  sent  abroad  for  this  purpose  and  under  these  circum- 
stances, as  to  prevent  the  actual  arming  of  a  belligerent  vessel  of  war 
within  the  neutral  jurisdiction,  where  is  the  proof  of  this  supposed  obli- 
gation, and  when  was  it  sanctioned  by  the  general  consent  of  nations  ? 
It  is  perfectly  unknown,  and  was  never  heard  of  before.  The  acts,  which 
are  supposed  to  be  virtually  the  same,  and  which  the  neutral  Govern- 
ment is  on  that  account  supposed  to  be  under  the  same  obligation  to 
prohibit,  are  in  reality  different,  and  the  reasons  which  support  the  in- 
ternational obligation  in  the  one  case  are  wanting  in  the  other.  To  at- 
tempt to  found  such  an  obligation  on  the  second  of  the  three  Bules, 
which  prohibits,  in  language  previously  familiar  to  publicists,  the  use  of 
neutral  territory,  by  the  permission  or  with  the  acquiescence  of  the  neu- 
tral Sovereign,  as  a  base  of  naval  operations,  or  for  the  renewal  or  aug- 
mentation of  military  supplies  or  arms,  would  bp  clearly  indefensible. 
Upon  the  manner  in  whie4i  the  phrase  ''base  of  operations,"  and  other 
similar  expressions,  have  beeu  from  time  to  time  applied  to  subjects  not 
within  their  proper  meaning  in  the  diplomatic  correspondence  of  the 
American  Government,  some  observations  will  be  made  hereafter;  in 
this  place  it  is  sufficient  to  point  out  that  the  sending  abroad  of  muni- 
tions of  war  which  are  intended  to  be  used  in  arming  a  particular  ship, 
is  not  the  same  thing,  and  does  not  involve  the  same  hostile  use  of  nea- 
tral  territory,  as  the  placing  of  the  same  armament  on  board  of  the 
belligerent  vessel  in  the  port  of  the  neutral  country,  from  whence  she 
is  to  sail  when  so  armed ;  nor  is  it,  like  the  latter,  comparatively  easy  of 
repression  without  an  ynreasonable  interference  with  neutral  trade. 
How  indeed  is  the  neutral  Government  to  know  the  destination  of  the 
arms,  or  for  what  market  or  vessel  they  are  intended  ?  This  is  a  matter 
into  which  neutral  Governments  have  never  been  held  bound  to  inquire, 
and  would  certainly  never  undertake  to  inquire.  Does  the  supposed 
obligation  in  respect  of  the  export  of  arms  arise  when  ship  and  arms 
are  procured  from  different  countries,  or  only  when  they  are  obtained 
iTom  the  same  country! — when  from  different  ports,  or  only  when  from 
the  same  i>ortf — when  purchased  by  diflereut  agents,  or  only  when  the 
agent  is  the  same  !  Where  is  the  line  to  be  drawn,  and  is  it  to  be  the 
duty  of  the  neutral  Government  to  search  out  all  these  various  circum- 
stances, or  how  many  of  them ;  and  how  is  it  to  do  so  f  Little  consid- 
eration is  needed  to  show  that,  although  the  several  acts,  by  which  a 
ship,  and  the  armament  which  is  to  be  put  on  board  of  her,  are  sepa- 
rately procured  and  sent  abroad,  may,  as  against  the  persons  by  whom 
or  by  whose  orders  they  are  done,  be  regarded  as  so  many  steps  in  the 
execution  of  a  single  enterprise,  and  parts  of  one  transaction,  they  can- 
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not  with  justice  be  so  regarded  as  against  the  neutral  Government, 
which  (so  far  as  it  can  deal  with  them  at  all  in  the  way  of  prevention) 
can  only  deal  with  them  separately,  and  which  may,  and  most  frequently 
would,  be  wholly  ignorant  of  the  existence  of  the  plan  that  was  their 
sole  connecting  link,  or  at  any  rate  unable  to  substantiate  it.  For  the 
acts  done  beyond  its  territorial  jurisdiction,  whether  by  neutral  citizens, 
or  by  belligerents  with  their  aid,  the  neutral  State  cannot  be  held  re- 
sponsible.^ 

77.  The^  facts  relative  to  the  arming  of  the  several  vessels  now  in 
question  have  been  stated  in  the  Case  and  Counter  Case  of  Great 
Britain,  and  they  will  be  found  to  illustrate  the  truth  of  the  foregoing 
propositions. 

78.  The  Alabama  departed  from  Great  Britain  wholly  unarmed,^  and 
appears  to  have  been  equipped  for  war  in  the  waters  of  the  Azores,  or 
partly  in  those  waters  and  partly  on  the  high  seas,  receiving  her  arma- 
ment from  two  vessels  which  sailed  respectively  at  different  times  from 
Liverpool  and  from  London,  without  any  apparent,  known,  or  suspected 
connection  with  her.  One  of  these,  the  Agiippina,  cleared  in  the 
month  of  August  from  the  port  of  Loudon  for  Demerara;  the  other,  the 
Bahama,  cleared  from  Liverpool  on  the  11th  of  the  same  month  for 
Nassau.^  There  is  nothing,  so  far  as  the  British  Government  is  aware, 
to  distinguish  these  two  vessels  from  others  freighted  with  munitions  of 
war,  which  might  be  destined  for  places  in  the  Confederate  States,  or  to 
attract  the  special  attention  of  the  officers  of  customs  at  the  several 
ports.*  No  information  ever  reached  the  British  Government  which 
could  lead  to  the  belief  that  they  were  employed  to  carry  arms  to  a  ship 
intended  for  the  war  service  of  the  Confederate  States,  or  for  any  pur- 
pose which  the  British  Government  could  be  called  upon  to  prevent. 

79.  The  Georgia,  which  also  left  Great  Britain  unarmed,  received  her 
armament  in  French  waters  from  the  Alar,  r  small  steamer,  which  was 
stated  to  be  a  regular  trader  between  the  port  of  Newhaven  in  Sussex,  on 
the  British  Channel,  and  the  Channel  Islands.^  The  Alar  sailed  from 
Newhaven  with  a  regular  clearance  for  Alderney  and  St.  Malo.    Itsub- 


^  See  correspondence  between  tbe  United  States  and  Portiijral :  Mr.  J.  Q.  Adams  to 
the  Chevalier  de  Serra,  March  14,  1818,  and  September  30,  1820,  (Appendix  to  British 
Case,  vol.  iii,  pp.  150, 157.) 

'British  Case,  p.  97 ;  Appendix  to  ditto,  vol.  i,  p.  205. 

3  British  Case,  pp.  100-104;  Appendix  to  ditto,  vol.  i,  pp.  208-213. 

^  Among  the  papers  laid  before  Congress  by  the  Government  of  the  United  States,  and 
now  also  print^  in  vol.  i  of  the  Appendix  to  the  British  Case,  (p.  252,)  are  two  dis- 

?atohes  from  Mr.  Dudley,  the  United  States  consul  at  Liverpool,  to  his  Government, 
he  first  of  these,  dated  August  12, 1862,  states  that  he  *^  understands  that  Laird's  gun- 
boat 290  is  somewhere  either  on  the  coast  of  England  or  Ireland,  and  that  they  are 
shippin^)to-day  fifty  more  men  who  are  to  be  taken  to  her  to-night  on  a  steamer.^'  In 
the  second,  dated  the  following  day,  he  reports  that  the  men  were  placed  on  board  the 
Bahama,  which,  after  shipping  them,  and  cannob,  shot,  and  ammunition,  had  left  her 
dock  at  3  o'clock  that  morning,  and  was  no  longer  to  be  seen.  She  had,  in  fact,  sailed 
to  meet  the  Alabama,  which  was,  at  that  time,  not  off  the  coast  of  England  or  Ireland, 
as  supposed  by  Mr.  Dudley,  but  at  Terceira,  in  the  Azores,  (see  affidavits  of  Redden 
and  I  onge,  Api>endix  to  British  Case,  vol.  i,  pp.  210, 220. )  There  appears  no  reason  to 
believe  that  Mr.  Dudley,  before  the  sailing  of  the  Bahama,  knew  or  supposed  that  she 
was  intended  to  carry  out  men  or  arms  for  the  Alabama ;  nor,  though  he  states  that  he 
had  (apparently  on  the  13th,  after  her  departure)  written  all  the  particulars  to  Mr. 
Adams  m  London,  and  to  the  United  States  consul  at  Dublin,  was  any  representation 
made  or  information  given  to  the  British  authorities  either  iu  London  or  Liverpool  on 
the  subject.  The  first  information  received  by  Her  Majesty's  government  of  the  arma- 
ment of  the  Alabama  off  Terce!ta  was  derived  from  a  report  of  the  customs  officials  at 
Liverpool,  dated  the  3d  September  following,  on  the  return  of  the  Bahama  to  that 
port.  (Appendix  to  British  Case,  vol.  i,  p.  208.) 
f-  British  Case,  pp.  121-128 ;  Appendix  to  ditto,  vol.  i,  pp.  401-418. 
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sequently  appeared  that,  about  two  hours  before  her  departure,  (which 
occurred  at  2  o'clock  in  the  morniog,)  a  number  of  persons,  some  of  whom 
appeared  to  be  seamen  and  some  mechanics,  had  arrived  by  railway,  and 
gone  on  board  of  her.  On  the  day  following  that  on  which  she  sailed, 
the  agent  for  the  steamer  told  the  collector  of  customs  that  she  had 
munitions  of  war  on  board.*  At  the  time  of  her  departure,  there  waa 
nothing  whatever  to  connect  her  with  the  Georgia,  which  had  sailed 
three  days  before,  under  her  original  name  of  the  Japan,  from  GreeuQck,. 
for  Point  de  Galle  and  Hong-Kong,  and  of  which  nothing  was  known  to 
the  customs  officers  at  Newhaven  or  to  the  Government ;  nor  does  there 
appear  to  have  been  anything  which  would  have  warranted  the  customs 
officers  in  detaining  or  interfering  with  the  Alar.  No  information  had 
been  received,  nor  was  there  any  fact  within  the  knowledge  of  the  Gov- 
ernment or  their  officers,  until  she  had  already  sailed,  indicative  of  any- 
thing hostile  to  the  United  States  in  her  employment  or  destination. 

80.  The  Shenandoah,  which  likewise  sailed  from  England  without 
armament,  took  it  on  board  in  Portuguese  waters,  near  to  the  Madeira 
Islands.'*  The  steamer  Laurel,  by  which  it  was  conveyed  thither,  had 
sailed  from  Liverpool  with  a  regular  clearance  for  Nassau  and  Mata- 
moras.^  There  was  nothing  whatever  to  connect  her  with  the  Shenan- 
doah, which  had  sailed  on  the  previous  day  from  the  port  of  London  for 
Bombay,  under  her  original  name  of  the  Sea  King,  and  of  which  nothing 
was  or  could  be  known  to  the  customs  officers  at  Liverpool,  nor  to  the 
Government.  It  appears  that  some  suspicion  had  been  excited  in  the 
mind  of  the  United  States  consul  at  Liverpool  as  to  the  Laurel ;  but  the 
suspicion  wa«  that  she  was  intended  to  become  a  Confederate  cruiser  or 
privateer.'*  He  had,  as  he  said  himself,  no  evidence,  and  he  made  no 
representation  to  any  officer  of  the  Government.  Nor  does  there  appear 
to  have  been  any  ground  of  belief  or  suspicion  which  would  have  war- 
ranted the  customs  officers  in  detaining  or  interfering  with  her.  Of  her 
real  errand  nothing  whatever  was  known,  until  the  receipt  of  intelligence 
from  the  British  consul  at  Teneriffe.  Her  Majesty's  Government  is  not 
aware  that  any  claim  has  ever  been  made  by  the  United  States  against 
Portugal,  on  the  ground  that  the  Shenandoah  was  converted  into  a  ship 
of  war  within  Portuguese  territory. 

81.  The  Florida  is  the  only  vessel  of  which  it  is  alleged  that  she  was 
armed  in  British  waters.  The  circumstances  stated  on  this  head  in  cer- 
tain affidavits,  which,  more  than  two  years  afterward,  were  for  the  first 
time  produced  by  the  United  States,^  and  which  the  British  Government 
has  no  means  of  verifying  or  disproving,  were  as  follows:  That  before 
the  Florida  (then  known  as  the  Oreto)  sailed  from  Nassau — which  she  did' 
after  having  cleared  as  a  merchant-steamer,  and  with  a  very  small  crew, 
hired  in  the  port — a  schooner  called  the  Prince  Alfred  had  put  to 
sea,  apparently  with  the  design  of  running  the  blockade,  and  freighted 
with  some  guns  and  ammunition  as  cargo.  There  was  nothing  what- 
ever to  connect  her  with  the  Oreto,  which  was  then  lying  in  the  har- 
bor, after  having  been  released  by  the  judge  of  the  proper  court  from 
seizure  under  the  charge  previously  made  against  her,  but  not  sub- 
stantiated, of  violating  the  Foreign-Enlistment  Act.  There  does  not  ap- 
pear to  have  been  any  circumstance  within  the  knowledge  of  the  local 
authorities  to  direct  special  attention  to  the  cargo  of  the  Prince  Alfred, 
to  disclose  her  errand,  or  to  furnish  a  reason  for  detaining  her.    No  com- 

*  British  Case,  p.  123 ;  Appeudix  to  ditto,  vol.  i,  p.  405. 

^British  Case,  pj).  136-141;  Appendix  to  ditto,  vol.  i,  pp.  477-490. 

^Appendix  to  British  Case,  vol.  i,  pp.  492,493. 

^Appendix  to  Case  of  United  States,  vol.  vi,  p.  556. 

^  British  Case,  p.  67 ;  Appendix  to  ditto,  vol.  i,  p.  85. 
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plaint  or  representation  respecting  ber  seems  to  have  been  made  by  the 
consul  of  the  United  States  at  the  time,  nor  until  about  a  month  after- 
wardJ  It  is  stated  that  while  at  sea  she  was  overhauled  by  the  Oreto, 
(or  Florida,)  and  that  the  two  vessels  then  proceeded  to  Green  Cay, 
where  the  cargo  of  the  Prince  Alfred  was  transferred  to  the  Florida.  If 
this  was  so,  it  was  certainly  a  violation  of  British  territory  by  both  ves- 
sels. But  it  was  a  violation  which  furnished  no  proof  of  negligence  on 
the  part  of  the  local  authorities,  still  less  of  the  British  Government, 
which  was  the  party  wronged  and  not  the  wrong-doer.  Green  Cay  is  a 
small  island  at  a  considerable  distance  from  Nassau,  uninhabited,  and 
visited  only  by  fishermen.^  Violations  of  neutral  territory  committed 
by  a  belligerent  in  remote  and  unfrequented  places,  where  no  eifective 
control  can  be  exercised,  were  never  before  imputed  to  a  neutral  Govern- 
ment, as  x)ermitted  or  allowed  by  it  in  breach  of  its  obligations  toward 
the  other  belligerent.  Over  such  a  dominion  as  the  Bahamas — which 
consist  of  several  hundred  islands,  scattered  over  a  wide  surface,  most 
of  them  desolate  and  uninhabited,  and  some  merely  small  rocks  or  islets 
— no  Government  in  the  world  could  reasonably  be  expected  to  exercise 
such  a  control  as  to  prevent  the  possibility  that  acts  of  this  kind  might 
be  furtively  done  in  some  part  of  its  shores  or  waters. 

82.  It  is  suggested,  on  the  part  of  the  United  States,  that  the  arms 
finally  put  on  board  of  the  Florida  had  previously  been  transi>orted  to 
Nassau  from  Hartlepool  in  the  steamer  Bahama.  No  evidence  of  this 
is  produced  by  the  United  States.  But,  if  it  were  true,  the  facts  placed 
before  the  arbitrators  by  the  United  States  themselves  clearly  prove, 
that  the  purpose,  to  which  the  Bahama's  cargo  was  intended  to  be  ap- 
plied, was  unknown  alike  to  the  British  government  and  to  the  officials 
of  the  United  States  in  England.  By  the  latter  it  was  believed  to  be 
destined  for  a  confederate  port,  and  intended  to  run  the  blockade.^  The 
Florida  herself  did,  in  fact,  go  into  and  re-issue  from  a  confederate  port 
before  she  began  to  cruise  against  the  shipping  of  the  United  States.^ 

83.  It  has  thus  been  made  clear  that  all  the  arms  and  munitions  of 
war  which  were  sent  from  ports  within  the  Queen's  dominions,  in  order 
to  be  used  in  arming  confederate  vessels,  were  shipped  as  in  the  ordi- 
nary course  of  commerce ;  that  the  purpose  to  which  it  was  intended 
that  they  should  be  applied  was  not  known  to  the  British  Government 
or  its  officers ;  that  they  had  no  means  of  knowing,  and  no  reason  even 
to  suspect  it.  Hence,  if  it  were  possible  to  suppose  that  any  obligation 
to  prevent  the  shipment  of  cargoes  destined  for  such  a  purpose  was  in- 
cumbent on  a  neutral  Government,  there  would  be  no  just  ground  for 
imputing  negligence  on  that  score  to  the  Government  of  Great  Britain^ 
But  no  such  obligation  in  fact  existed ;  and  the  facts  above  stated  ap- 
pear to  show  that  the  effectual  discharge  of  any  such  obligation  would 
ordinarily  be  impossible  to  a  neutral  Government,  unless  by  the  total  and 
indiscriminate  prohibition  of  the  export  of  arms  and  munitions  of  war. 
The  second  rule  of  the  treaty  of  Washington  is  directed,  not  against 
proceedings  of  this  kind,  but  against  the  use  of  neutral  territory  as  a 
base  of  operations  for  naval  warfare,  or  for  the  renewal  or  augmentation 
of  military  supplies  or  arms  to  ships  employed,  or  intended  to  be  em- 
ployed, in  the  war-service  of  a  belligerent,  with  the  consent,  or  by  the 
sufferance,  of  the  neutral  Government. 

*  Appendix  to  British  Case,  vol.  i,  p.  87. 
« Ibid.,  vol.  i,  p.  90 ;  vol.  v,  p.  20. 

'  British  Coanter  Case,  p.  74 ;  Appendix  to  Case  of  the  United  States,  vol.  vi,  pp.  222, 
223. 

*  British  Case,  p.  67  ;  Appendix  to  ditto,  vol.  i,  p.  73 ;  Case  of  the  United  States,  p« 
350 ;  Appendix  to  ditto,  vol.  iv,  p.  458. 
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84.  The  tribunal  may  be  here  reminded  tbat  even  the  fact  that  any 
particular  vessel  was  freighted  with  arms  and  munitions  of  war  t^^ouIcL 
not  of  necessity  be  known  to  the  officers  of  the  customs  before  her  de- 
parture, and  would  probably  be  unknown  to  them  if  the  parties  con- 
cerned in  the  shipment  had  any  motive  whatever  for  not  disclosing  it. 
Unless  where  an  exemption  was  claimed  from  customs  duties  otherwise 
payable,  or  a  remission  of  import  duties  already  paid,  the  law  did  not 
require  that  any  statement  or  specification  of  the  particulars  of  any 
cargo  should  be  furnished  to  the  officers  of  the  revenue  before  the  sail- 
ing of  a  ship.  The  specifications,  being  required  only  for  the  compila- 
tion of  the  statistical  returns  from  the  various  ports,  might  be  furnished 
at  any  time  within  six  days  after  clearance.  Nor  were  there  any  means 
of  ascertaining,  otherwise  than  by  the  statement  of  the  master  or  owner, 
to  what  port  a  vessel  was  destined,  or  of  guarding  against  the  contin- 
gency that,  having  cleared  for  a  specified  destination,  she  might  change 
her  course  when  at  sea.^ 

85.  It  is  suggested,  on  the  part  of  the  United  States,  that  the  crews 

of  all  or  some  of  these  four  vessels  were  in  part  composed 
rri^i^c^-n'mlL*:  of  Bhtish  subjects.  If  that  fact  could  be  proved,  it  would 
po«N«oi  unt.f.h.ub-  not  impose  any  liability  on  Great  Britain.  If,  indeed,  the 
j*^^^  British  government  had  given  permission  to  one  of  the  bel- 

ligerents to  enlist  men  in  Great  Britain,  for  either  its  military  or  naval 
service,  this  might  have  given  just  ground  for  remonstrance  and  com- 
plaint to  the  other  belligerent,  especially  if  the  latter  were  refused  a 
like  privilege.  But  it  is  not  pretended  that  anything  of  this  kind  oc- 
curred. If,  again,  a  vessel  of  war  of  either  belligerent  had  been  suffered, 
by  connivance  or  acquiescence  on  the  part  of  the  authorities  of  a  British 
port,  to  increase  her  strength  in  the  port  by  adding  to  her  complement 
of  men,  this  would  undoubtedly  have  been  a  proper  subject  of  complaint 
under  the  general  principles  of  international  law,  as  well  as  under  the 
second  of  the  three  rules.  But  nothing  of  this  kind  has  been  proved. 
It  may  be  assumed  to  be  true  that,  in  the  cases  of  the  Alabama  and 
Georgia,  a  considerable  number  of  seamen  were  induced  to  leave  Eng- 
land with  an  intention,  on  the  part  of  the  persons  who  induced  them  to 
go,  that  they  should  aft-erward  be  solicited  to  enlist  in  the  naval  service 
of  the  Confederate  States,  and  that  many  of  these  did  afterward  enlist 
in  that  servive ;  and  it  may  probably  be  true  that  some  of  them  knew  or 
suspected  that  they  would  be  invited  to  do  so.  But  the  facts  show  that 
(unless,  perhaps,  in  one  or  two  individual  cases)  no  proposal  to  take 
service  under  the  Confederate  Government  was  made  to  them  until  they 
were  at  a  distance  from  England  ;  that  persuasion  was  then  used  to  in- 
duce them  to  join,  by  promises  of  high  pay  and  prize*money ;  that  some 
consented  and  others  refused ;  that  the  latter  were  sent  home,  and  the 
former  signed  fresh  articles  and  entered  into  a  new  engagement  and  a 
new  service.  In  every  case  the  same  course  appears  to  have  been  pur- 
sued. Sailors  were  hired  in  England  for  an  ordinary  mercantile  voyage, 
in  the  hope  that  they  might  afterward  be  won  over,  when  at  sea,  by 
large  promises,  and  by  appeals,  which  it  might  well  be  thought  would 
not  be  addressed  in  vain  to  men  of  careless,  roving,  adventurous  habits. 
In  fact,  however,  this  expectation  was  in  no  small  measure  disappointed. 
The  crew  who  went  out  on  board  the  Oreto  (afterward  the  Florida) 
lodged  complaints  before  a  magistrate  at  Kassan,  on  the  ground  that 
there  had  been  a  deviation  from  the  voyage  for  which  they  were  hired ; 
they  thus  obtained  their  discharge  from  the  ship,  and  a  fresh  crew  were 
afterward  hired  at  Nassau,  who  refused  to  sail  because  they  had  doubts 

*  See  British  Case,  p.  57. 
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about  her  real  character  and  intt^nded  employment.^  The  crew  by  which 
she  was  manned  during  her  cruise  was  hired  at  Mobile.*  With  respect 
to  the  crew  of  the  Alabama,  it  appears  from  Clarence  Yonge's  affidavits, 
produced  on  the  part  of  the  United  States,  that,  after  the  vessel  had 
put  to  sea,  he  was  directed  to  "circulate  freely"  among  them  and  "in- 
duce them  to  go  on  the  vessel "  after  she  should  get  to  Terceira.^  Many 
men  when,  after  arriving  at  Terceira  the  new  proposal  to  join  was  ac- 
tually made  to  them  refused,  and  were  sent  back  to  England.*  Of  the 
seamen  who  went  <>n  board  off  the  Japan  (afterward  the  Georgia)  and 
the  Alar,  a  considerable  proportion — twenty-four  at  the  least — refused 
in  like  manner  to  join  the  confederate  service,  when  invited  to  do  so, 
the  vessels  being  then  in  French  waters.*  Of  the  crew  of  the  Sea  King 
(afterwards  the  Shenandoah)  only  three  or  four  yielded ;  and  these,  it 
was  stated,  were  under  the  influence  of  liquor.  Forty -two  refused,  al- 
though tempted  by  the  most  profuse  offers  and  far  from  home.^ 

86.  It  is  clear  that  acts  and  contrivances  of  this  kind  on  the  part  of  a 
belligerent,  although  the  netral  power  may  regard  them  as  injurious  to 
itself,  and  as  tending  to  endanger  its  friendly  relations  with  the  other 
belligerent,  do  not,  even  when  partially  successful,  give  to  the  latter 
any  claim  against  the  neutral. 

87.  It  came  to  the  knowledge  of  the  British  Government  during  the 
civil  war  that  endeavors  were  being  made  to  induce  British  subjects 
to  go  in  considerable  numbers  to  the  United  States,  nominally  to  be 
employed  in  making  railways  or  other  works  of  a  like  kind,  but  really 
with  the  intention  that,  when  there,  they  should  enlist  in  the  United 
States  Army,  Her  Majesty's  Government  does  not  attribute  theseendeav- 
ors  to  the  Government  of  the  United  States,  nor  hold  that  Government 
responsible  for  them.  They  were  made,  however,  and  they  partially 
succeeded,  as  was  known  to  and  admitted  by  the  -Government  of  the 
United  States.' 

88.  Efforts  have  been  made,  on  the  part  of  the  United  States,  to  prbve 
that  the  Shenandoah  was  enabled  to  ship  a  considerable  addition  to  her 
crew  at  Melbourne  by  the  connivance  or  culpable  negligence  of  the 
colonial  authorities.  This  charge  is  one  which,  from  its  nature,  would 
i-equire  to  be  supported  by  the  clearest  evidence.  But  it  has  not  been 
so  substantiated ;  on  the  contrary,  it  is  disproved  by  the  facts. 

The  accusations  on  this  head,  contained  in  the  Case  of  the  United 
States,  have  already  been  answered  in  detail  in  the  British  Counter 
Case,  (pages  94-100,)  to  which  Her  Majesty's  government  would  refer  the 
Tribunal  as  affording  also  a  sufficient  reply  to  the  further  observations 
contained  in  the  Counter  Case  of  the  United  States.  The  physical  ob- 
stacles which  delayed  the  repairs  of  the  Shenandoah  have  been  fully 


■  British  Case,  p.  65 ;  Appendix  to  ditto,  voL  i,  pp.  46,  49 ;  Appendix  to  Ca«e  of  the 
United  States,  vol.  vi,  p.  264. 

'British  Case,  pp.  67,  78;  Appendix  t-o  ditto,  vol.  i,  pp.  116-125;  British  Counter 
Case,  p.  79. 

*  Appendix  to  British  Case,  vol.  i,  p.  220 ;  vol.  ii,  p.  221 ;  Appendix  to  Case  of  United 
States,  vol.  vi,  pp.  432,  438. 

^See  Re<lden^s  affidavit ;  Appendix  to  British  Case,  vol.  i,  p.  210 ;  Appendix  to  Case  of 
the  United  States,  vol.  vi,  p.  423. 

*See  Affidavits  of  Thompson  and  Mahon;  Appendix  to  British  Case,  vol.  i,  pp.  412- 
415 :  Appendix  to  Case  of  the  United  States,  vol.  vi,  pp.  511-515. 

«  British  Case,  pp.  136-141 ;  Appendix  to  ditto,  vol.  i,  pp.  477-481,  485-490 ;  Appendix 
to  Case  of  the  United  States,  vol.  vi,  pp.  566-571. 

^  Appendix  to  Case  of  the  United  States,  vol.  i,  pp.  270,  281,  533,  590 ;  vol.  ii,  pp.  406, 
460 ;  vol.  iv,  p.  248. 
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explained^,  and  the  peculiar  difficulties  uuder  which  the  Colonial  author- 
ities labored,  from  the  absence  of  any  British  vessel  of  war,  and  the 
impossibility  4)f  exercising  an  efficient  control  over  the  shipment  of  men 
irom  different  parts  of  the  Bay.  On  the  other  hand,  the  active  vigilance 
enjoined  upon  and  exercised  by  the  authorities,  the  examination  of  the 
vessel  by  Government  officers  before  permission  to  repair  was  given,  the 
daily  reports  furnished  to  the  Governor  of  the  progress  of  the  repairs,  the 
stringent  course  adopted  toward  the  commander  of  the  vessel  in  order  to 
obtain  the  arrest  of  the  men  who  were  discovered  to  have  gone  on  board 
of  her,  and  the  prosecution  and  punishment  of  those  of  them  who  were 
amenable  to  the  law,  all  show  the  determination  of  the  Governor  and 
his  advisers  to  prevent  any  violation  of  neutrality  so  far  as  it  waiS  in 
their  power  to  do  so.  Such  was,  in  fact,  the  impression  originally  made 
by  the  rei>ort  of  their  proceedings  upon  the  mind  of  Mr.  Adams,  as  shown 
by  his  letter  to  Mr.  Seward  of  the  12th  AprU,  18G5.2 

The  United  States  have,  in  their  Counter  Case,  (Sec.  VIII,  par.  4,) 
questioned  the  accuracy  of  the  observations  made  at  page  160  of  the 
British  Case  as  to  the  composition  of  the  crew  of  the  Shenandoah,  and 
as  to  the  statements  made  by  a  man  named  Temple  on  the  subject.  The 
correspondence  which  took  place  at  the  time  on  this  point  will  be  found 
at  pages  691-724  of  the  first  volume  of  the  Appendix  to  the  British  Case, 
and  will.  Her  Majesty's  Government  believes,  amply  bear  out  all  that 
has  been  said  in  the  British  Case.  It  will  be  seen  from  the  list  an- 
nexed to  Temple's  affidavit  (page  701)  that  the  composition  of  the  crew 
was  as  stated,  and  from  the  police  report  (page  714)  that  Temple  himself 
admitted  that  a  considerable  portion  of  his  own  affidavit  was  false. 

89.  Stress  has  been  laid,  in  the  Case  of  the  United  States,  on  the 
ch«rw  nn  to  Con  allegcd  facts  that  the  vessels  in  question  were  built  and  pre- 

Grrn7\liSorwi°r  P^red  for  sea  under  the  superintendence  of  Bullock,  who 
purp,>^,e^  was  an  agent  of  the  Confederate  Government,  or  some  other 

agent  of  that  Government;  that  the  armament  sent  out  for  them  was 
also  procured  and  sent  out  under  Bullock's  orders,  and  that  the  officers 
and  men  drew  their  pay  through  a  firm  of  merchants  in  Liverpool. 

Although  most  of  the  evidence  adduced  in  support  of  these  allegations 
is  of  little  value,  and  they  rest  even  now,  to  a  considerable  extent,  on 
conjecture  and  suspicion,  there  is  little  doubt  that,  as  to  some  of  the 
vessels,  they  are  substantially  true.  But  it  cannot  be  admitted  that,  if 
true,  they  impose  a  liability  on  Great  Britain. 

90.  It  is  to  be  observed,  in  the  first  place,  that  the  information  on 
which  the  United  States  now  rely  was  not,  at  the  times  with  reference 
to  which  the  question  of  due  diligence  has  to  be  determined,  in  the  pos- 
session of  the  British  Government ;  much  of  it  had  not  even  been  ac- 
quired by  the  Government  of  the  United  States.  Of  Bullock's  employ- 
ment, and  of  the  facts  that  he  was  an  agent  of  the  Confederate  Govern- 
ment, and  that  he  had  anything  to  do  with  the  contract  for  building  the 
Alabama/  the  British  Government,  up  to  the  time  of  the  departure  of 
the  Alabama,  and  until  long  afterward,  had  no  proof  beyond  such 
statements — unsupported  by  anything  which  could  properly  be  called 
evidence — as  were  contained  in  the  depositions  furnished  by  Mr.  Dudley 
and  Mr.  Adams,  in  relation  to  that  vessel,  a  few  days  before  she  sailed.^ 

^  Tli«  paper  referred  to  in  the  Counter  Case  of  the  United  States,  as  showing  that 
the  repairs  to  the  machinery  of  the  vessel  were  not  couimeuced  nntil  she  had  been 
fourteen  days  in  port,  gives  also  the  reason  of  the  delay,  viz,  that  they  could  not  bo 
eftectetl  until  the  vessel  was  placed  upon  the  slip.  This  latter  operation  had  been 
delayed  by  the  state  of  the  weather  and  tides.  Appendix  to  British  Case^  vol.  i,  pp. 
5^9.  530. 

2  Appendix  to  Case  of  the  United  States,  vol.  i,  pp.  641,  642. 

3  British  Case,  pp.  87-89,  92,  95 ;  Appendix  to  ditto,  vol.  1,  pp.  189-192, 195. 
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Bullock's  transactions  were  surrounded  with  the  utmost  secrecy,  and 
screened  by  the  employment  of  intermediate  agents ;  and  what  the  Gov- 
ernment of  the  United  States  knew  or  suspected  about  them  appears  to 
have  been  derived  from  reports  which  they  were  unable  to  authenticate. 
After  the  departure  of  the  Alabama,  Bullock  does  not  appear  to  have 
succeeded  in  sending  to  sea  a  single  vessel  intended  for  a  Confederate 
cruiser.  After  the  arrest  of  the  Alexandra  and  the  defeat  of  the  scheme 
foj*  procuring  the  two  rams,  he  seems  to  have  transferred  his  operations 
to  France,  where  he  contracted  for  six  iron-clads,  and  succeeded  in  ob- 
taining one.^  It  does  not  appear,  nor  does  the  British  Government  un- 
derstand the  United  States  to  allege,  that  he  had  anything  to  do  with 
the  Georgia  or  Shenandoah. 

91.  It  must  be  observed,  further,  that  schemes  and  operations,  such 
as  are  attributed  to  Bullock,  can  in  England  be  repressed  by  the  inter- 
position of  the  Executive,  only  when  and  so  far  as  they  take  the  form 
of  actual  infringements  of  the  law.  The  law  selects  those  acts  which  it 
is  practicable  and  expedient  to  prohibit  and  punish  as  criminal,  and 
these  it  prohibits  and  punishes ;  the  Executive  can  act  only  by  enforcing 
the  law,  and  it  has  not  the  power  to  expel  from  its  territory  persons 
whose  proceedings  it  may  disapprove,  or  whom  it  may  regard  with  sus- 
picion. Nor  does  Her  Majesty's  Government  understand  that  such  a 
power  exists  in  the  United  States.  The  numerous  expeditions  which 
have  been  fitted  out  in  the  United  States  against  friendly  countries  have 
been  organized  systematically  by  persons  residing  in  the  United  States, 
sometimes  resident  there  for  that  special  purpose.  But  the  Government 
of  the  United  States  has  admitted  no  liability  on^hat  account,-^  and  has 
not  interfered,  unless  or  until  it  had  reason  to  believe  that  the  law  was 
being  broken.^  The  payment  of  money  to  the  families  or  relatives  of 
men  serving  in  Confederate  ships  was  not  a  breach  of  the  law.  On  the 
other  hand,  enlisting  men  for  that  service,  or  inducing  them  to  go  abroad 
for  that  purpose,  was  an  offense ;  and,  whenever  evidence  of  this  could 
be  obtained,  prosecutions  were  instituted  against  the  persons  incrimi- 
nated.* 

In  a  letter,  dated  January  27,  186^,  from  Mr.  Morse,  the  Consul  of 
the  United  States  in  London,  communicated  by  Mr.  Adams  to  Earl 
Russell,  mention  was  made  of  the  "  head  of  the  Confederate  Navy  De- 
partment in  Europe,  Commodore  Barron."^  This  officer  was  resident  at 
Paris,  from  whence  he  appears  to  have  issued  instructions  to  officers 
commanding  Confederate  ships  of  war.  A  letter  of  instructions  from 
him  to  the  Commander  of  the  Florida,  dated  Paris,  25th  January,  1864, 
was  found  on  board  of  that  vessel  when  captured  at  Bahia.^    Her  Bri- 

'  Appendix  to  Counter  Case  of  the  United  States,  pp.  850, 857  j  British  Counter  Case, 
p.  122. 

^  In  a  correspoixdence  which  has  recently  passed  between  the  Governments  of  the 
United  States  and  of  Ninaracua,  and  which  has  been  published  in  the  Official  Gazette 
of  the  latter  Republic,  the  United  States  have  distinctly  declined  to  agree  to  the  refer- 
ence to  a  Commission  of  the  claims  of  Nicaraguau  citizens  arising  out  of  the  acts  of  fili- 
bustering expeditions  from  the  United  States,  and  the  bombardment  of  Greytown,  de- 
olinine  sdl  responsibility  in  regard  to  these  claims,  and  stating  that,  as  regards  tlie  acts 
of  Wiuker,  the  filibustering  chief,  they  fel^  conscious  that  they  had  fultillod  all  that 
could  be  required  of  them,  either  by  the  laws  of  the  United  States  or  by  international 
law. 

'British  Counter  Case,  pp.  25-47  ;  pp.  82-85,  (note.) 

*  See  the  trial  of  Messrs.  Jones  and  Highatt,  for  enlisting  men  for  the  Georgia ;  of  Mr. 
Rumble,  for  enlisting  men  for  the  Rappahannock ;  of  Captain  Corbett,  for  enlisting  men 
for  the  Shenandoah  ;  of  James  Cunningham,  Edward  and  James  Campbell,  and  John 
Seymour.    Appendix  to  Case  of  the  United  States,  vol.  iv,  pp.  550-618. 

*  Appendix  to  Case  of  the  United  States,  vol.  ii,  p.  175. 
^  Appendix  to  British  Case,  vol.  i,  p.  150. 
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tannic  Majesty's  Government  is  not  aware  that  any  proceedings  were 
taken  against  Commodore  Barron  by  the  Government  of  France. 

92.  It  would  be  extravagant  to  contend  that  the  want  of  power  to  pre- 
vent a  belligerent  from  having  agencies  in  a  neutral  country  for  the 
purpose  of  making  mercantile  contracts  for  such  articles  as  it  needs,  or 
for  the  payment  and  receipt  of  money  on  its  account,  (although  some  of 
such  contracts  and  payments  may  have  been  cx)nnected  with  ships  in- 
tended for,  or  actually  in,  its  service,)  is  equivalent  to  a  permission 
to  that  belligerent  to  employ  the  neutral  territory  as  '*  a  base  of  naval 
operations." 

93.  Upon  this  subject  it  seems  necessary  to  observe  that,  although,  in 
the  diplomatic  correspondence,  during  the  war,  of  the  American  Gov- 
ernment with  Mr.  Adams,  it«  minister  in  Great  Britain,  and  of  Mr. 
Adams  with  the  British  Government,  allegations  were  frequently  made 
that  Great  Britain  and  her  colonies  were  used  as  a  "  base  of  operations" 
against  the  United  States,  that  "  war  was  virtually  carried  on,"  and 
that  hostile  "  expeditions  "  were  prepared  from  and  in  British  ports — 
the  same  ex)rrespondence,  when  examined  with  care,  and  with  a  due 
regard  to  the  order  of  events,  proves  that  these  and  similar  phrases 
were  really  employed  to  describe  what  the  Government  of  the  United 
States  regarded  as  the  combined  and  aggregate  effect  of  a  great 
variety  of  matters — the  existence  of  Confederate  agencies  and  agents  in 
Great  Britain,  the  supplies  of  arms,  munitions  of  war,  and  ships,  by 
blockade-running  and  otherwise,  to  the  Confederate  States,  and  the 
negotiation  of  the  Confederate  cotton  loap — with  each  and  all  of  which 
the  British  Government  was  continually  urged  to  interfere,  although 
(except  as  to  such  of  them  as  could  be  brought  within  the  terms  of  the 
Foreign-Enlistment  Act)  they  were  neither  enabled  by  their  own  munici- 
pal law,  nor  bound  by  international  law,  to  do  so. 

94.  Of  this  statement,  the  following  proofs  will  suffice.  On  the  12th 
May,  1862,  Mr.  Adams  wrote  thus  to  Earl  Eussell :  "  It  is  very  certain 
that  many  British  subjects  are  now  engaged  in  undertakings  of  a  hostile 
character  to  a  foreign  State^  which^  though  not  technieally  within  the  strict 
letter  of  the  enlistment  a<it^  are  as  much  contrary  to  its  spirit  as  if  they  levied 
war  directly.  Their  measures  embrace  all  the  operations  preliminary  to 
openly  carrying  on  war — the  supply  of  men,  and  ships,  and  arms,  and 
money,  to  one  party,  in  order  that  they  may  be  the  better  enabled  to 
overcome  the  other;"  •  ♦  •  and  he,  immediately  afterward,  speaks 
of  "  this  virtual  levying  of  war  from  the  ports  of  a  friendly  power."  ^ 

On  the  9th  March,  1863,  (many  months  after  the  Alabama  had  com- 
menced her  cruise,)  Mr.  Seward  wrote  to  Mr.  Adams  on  the  subject  of 
a  recjent  capture  by  the  Florida,  and  of  the  question,  then  under  con- 
sideration by  the  President,  whether  letters  of  marque  should  be  granted 
to  protect  the  commercial  marine  of  the  United  States  against  the  con- 
fe<]erate  cruisers.  "  The  argument,"  he  said,  *'  as  it  is  put  in  American 
commercial  circles,  is,  that  war  is  carried  on  against  the  United  States 
by  forces  levied  and  dispatched  from  the  British  Islands,  while  the  United 
States  are  at  peace  with  Great  Britain.  Though  we  may  regard  this 
statement  of  the  case  as  extravagant^  if  not  altogether  erroneous^  it  cannot 
be  concealed  that  it  has  sufficient  appearance  of  truth  on  this  side  of  the 
ocean  to  render  it  necessary  to  protect  our  commerce  by  employing 
every  possible  means  of  defense."^  This  dispatch  was  read  by  Mr. 
Adams  to  Earl  Eussell  on  the  26th  March,  1863.^ 

I  Appendix  to  Case  of  the  llDited  States,  vol.  i.  p.  663. 
3  Ibid.,  p.  576.  3 Ibid.,  p.  581. 
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In  replying  to  these  and  similar  letters,  the  distinction  between  what 
had  actually  been  done,  and  a  virtual  carrying  on  of  war  from  Great 
Britain,  or  the  use  of  British  territory  as  a  base  of  warlike  operations, 
was  well  pointed  out  by  Earl  Bussell,  in  letters  dated  the  12th  June, 
1862,  27th  March,  1863,  and  2d  April,  1863  ;i  at  the  same  time  that  he 
declared  the  determination  of  the  British  Government  to  use  all  the 
means  in  its  power  to  prevent  any  breaches  of  the  Foreign -Enlistment 
Act  The  good  faith  with  which  those  declarations  were  acted  on  was 
on  many  subsequent  occasions  acknowledged. 

Mr.  Adams,  on  the  6th  of  April,  1863,  with  reference  to  certain  Amer- 
ican authorities  which  had  been  appealed  to  by  Earl  Russell  and  the 
soundness  of  which  he  (Mr.  Adams)  admitted,  thus  put  his  argument: 
"The  sale  and  transfer,  by  a  neutral,  of  arms,  of  munitions  of  war,  and 
even  of  vessels  of  wavj  to  a  belligerent  country^  not  subject  to  bloclcade  at 
the  time^  as  a  purely  commercial  transaction^  is  decided  by  these  authorities 
iwt  to  be  unlawful.  They  go  not  a  step  further ;  and  precisely  to  that 
extent  1  have  myself  taken  no  exception  to  the  doctrine.  But  the  case  is 
changed  when  a  belligerent  is  shown  to  be  taking  measures  to  establish 
a  system  of  operations  in  a  neutral  country,  with  the  intent  to  carry  on 
a  war  from  its  ports  much  in  the  same  way  that  it  would  do,  if  it  could, 
from  its  own  territory  ;  when  it  appoints  agents  residing  in  that  country 
for  the  purpose  of  borrowing  money  to  be  applied  to  the  fitting  out  of 
hostile  armaments  in  those  very  ports,  and  when  it  appoints  and  sends 
out  agents  to  superintend  in  those  ports  the  constructing,  equipping, 
and  arming  ships  of  war,  as  well  as  the  enlisting  of  the  subjects  of  the 
neutral  country,  to  issue  forth  for  the  purpose  of  carrying  on  hostilities 
on  the  ocean  .''^ 

The  doctrine  suggested  in  this  letter,  that  the  existence  of  a  blockade 
gives  to  a  trade  in  articles  contraband  of  war  with  the  blockaded  bel- 
ligerent a  character  different,  in  the  view  of  international  law,  (so  far 
as  the  duties  of  a  neutral  Government  are  concerned,)  fi'om  that  which 
it  would  otherwise  possess,  is  (as  Her  Majesty's  Government  conceives) 
entirely  unwarranted,  either  by  reason  or  by  authority. 

On  the  14th  November,  1863,  Mr.  Seward,  communicating  to  Mr. 
Adams  information  which  he  had  received  from  the  Canadian  authori- 
ties, as  to  certain  designs  of  emigrant  insurgents  in  Canada  against  the 
territory  of  the  United  States,  and  expressing  the  satisfaction  of  the 
President  at  the  friendly  proceedings  of  those  authorities,  followed  up 
a  suggestion  as  to  some  possible  amendments  of  the  laws  of  the  two 
nations,  by  the  inquiry :  "  Could  we  possibly  avoid  conflicts  between 
the  two  countries,  if  British  shores  or  provinces  should,  through  any  mis- 
understanding, be  suffered  to  become  bdsesfor  military  and  naval  operations 
against  the  United  States  P^  He  then,  apparently,  still  considered  the 
suggestion  that  they  had  already  become  so,  (in  the  language  of  his 
former  letter  of  the  9th  March,  1863,)  as  "  extravagant,  if  not  alto- 
gether erroneous.''  Yet,  on  the  6th  of  January,  1864,  he  wrote  to  Mr. 
Adams  as  if  certain  papers,  showing  *Hhat  the  belligerents  have  a 
regularly  constituted  treasury  and  counting-house,  with  agents  in  Lon- 
don for  paying  the  wages  of  the  British  subjects  who  are  enlisted  there 
in  this  nefarious  service,'"  were  sufficient  to  *'  prove,  l>eyond  a  possible 
doubt,  that  a  systematic  naval  war  has  been  carried  on  for  more  than  a 
year,  by  subjects  of  Her  Majesty,  from  the  British  Islands  as  a  base ;" 
and  that,  by  means  of  this  evidence,  the  difficulty  previously  felt  by 
Her  Majesty's  Government  in  acting  upon  remonstrances,  which  were 

^  Appendix  to  Case  of  United  States,  vol.  i,  pp.  665,  584,  589. 
« Ibid.,  pp.  591,  592.  '  Ibid.,  p.  576. 
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".held  inconclusive  and  unsatisfactory,  because  it  was  said  that  they 
w^re  not  attended  with  such  clear,  direct,  and  conclusive  proofs  of  the 
offenses  complained  of  as  would  enable  the  Government  to  arrest  the 
offenders,  and  apply  judicial  correction  to  the  practices  indicated,''  had 
been  "  fully  and  completely  removed."  * 

Tliis  was  followed  up,  on  the  11th  of  March,  1864,  by  another  letter 
from  Mr.  Seward,  in  which  he  said :  "  It  was  seen,  as  we  thought,  early  in 
the  month  of  December  last^  that  British  ports,  at  home  and  abroad,  were 
becoming  a  base  for  operations,  hostile  and  dangerous  to  the ,  United 
States  f^  and,  on  the  2d  of  July,  1864,  by  a  further  letter,  sayings  (with 
manifest  reference  to  the  trade  of  blockade-runners,  carried  on  from  the 
Bahamas  and  elsewere,)  •*  You  can  hardly  omit  to  inform  Earl  Eussell 
that  the  whole  of  the  British  West  India  Islands  are  practically  used 
by  our  insurgent  enemies  as  a  base  for  hostile  operations  against  the 
United  States;  and  the  profits  derived  by  British  subjects  from  these 
enterprises  are  avowed  in  every  part  of  the  British  empire  with  as  much 
freedom,  and  as  much  satisfaction,  as  if  the  operations  were  in  con- 
formity with  international  law,  and  with  treaties.''  ^ 

It  is  satisfactory  to  Her  Majesty's  Government  to  be  able  to  add  to 
these  extracts  another,  from  a  letter  written  by  Mr.  Seward  on  the  28th 
of  the  same  month  of  July,  1864 :  *'  During  the  latter  part  of  the  year 
1863,  the  Government  of  Great  Britain  manifested  a  decided  determina- 
tion, not  only  to  avoid  intervention,  but  also  to  prevent  unlawful  naval 
intervention  by  British  subjects.  This  manifestation  produced  a  very 
happy  effect  in  the  United  States."* 

95.  What  was,  from  time  to  time,  actually  and  successfully  done  by 
Great  Britain  to  i)revent  any  unlawful  equipments,  or  augmentation  of 
the  naval  force  of  the  Confederate  Government  within  her  territory,  has 
been  sufficiently  stated  in  the  British  Case.^  The  Arbitrators  also  know 
in  what  instances,  and  under  what  circumstances,  the  vigilance  of  Her 
Majesty's  Government  is  said  to  have  been  insufficient,  or  to  have  been 
eluded.  But  a  still  more  adequate  conception  of  the  difference, 
between  the  plans  which,  according  to  the  information  from  time  to  time 
obtained  by  the  agents  of  the  United  States,  were  formed  or  supposed 
to  have  been  formed,  for  obtaining  ships  useful  for  war  purposes  of 
the  Confederate  States  from  British  territory,  and  the  actual  results  of 
those  plans,  (and,  therefore,  a  more  adequate  conception  of  the  general 
efficacy  of  the  attitude  assumed  and  the  means  used  by  the  British 
Government  for  the  maintenance  of  Her  Majesty's  neutrality,)  may  be 
arrived  at  from  some  other  parts  of  the  same  correspondence,  contained 
in  the  first  volume  of  the  Appendix  to  the  Case  of  the  United  States. 

96.  In  August,  1861,  Mr.  Seward  heard,  through  what  he  considered 
"a  very  direct  channel,"  that  Captain  Bullock  had  "contracted  for  ten 
iron  steamers — gun-boats — all  to  be  armed,  at  $750,000  for  all,  and  all 
to  come  out  as  war- vessels."^  In  February,  1862,  he  received  informa- 
tion from  Mr.  Morse,  the  United  States  Consul  in  London,  that  the  Con- 
federate Agents  in  London  and  Liverpool  were  "engaged  in  preparing 
a  whole  fleet  of  piratical  privateers,"  to  depredate  on  American  com- 
merce in  European  waters.'  Mr.  Adams  had  heard  in  April,  1862,  that 
"as  many  as  fifteen  vessels"  were  preparing  to  sail  from  British  waters 
"  to  assist  the  insurgents."^  On  the  28th  of  April,  1862,  Mr.  Seward 
wrote :  "  Captain  Bullock,  of  Georgia,  is  understood  to  have  written 

^  Appendix  to  Case  of  the  United  States,  vol.  i,  p  609. 

2  Ibid.,  p.  358.  3  Ibid.,  p.  613. 

*  Ibid,  p.  508.  6  British  Case,  pp.  31-50. 

^Appendix  to  Case  of  the  United  States,  vol.  i,  pp.  517, 5l';l. 
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that  he  has  five  steamers  built,  or  bought,  armed,  and  supplied  with 
material  of  war  in  England,  which  are  now  about  being,  or  are  on  their 
way  to  aid  the  insurgents*''^  In  May,  1862,  Mr.  Dudley,  the  United 
States  Consul  at  Liveri>ool,  gave  information  to  Mr.  Adams  and  Mr. 
Morse  of  "  the  purchase  of  thirty  steamers^  for  the  purpose  of  making  a 
combined  attack  on  our  coastsJ^  On  the  8th  September,  1862,  Mr.  Seward 
wrote :  ''  We  hear,  officially  and  unofficially,  of  great  naval  preparatrons 
which  are  on  foot  in  British  and  other  foreign  ports,  under  cover  of 
neutrality,  to  give  the  insurgents  a  naval  force.  Among  the  reports  is 
one  that  a  naval  armament  is  fitting  out  in  England  to  lay  New  York 
under  contribution."^  In  certain  intercepted  letters  of  Confederate 
Agents,  of  August  and  October,  1862,  it  was  stated  that  a  person  (an 
American)  named  Sanders  had  contracted  with  the  Naval  Deptirtment 
of  the  Confederate  States  for  six  iron-clad  steamers  from  England;* 
with  respect  to  which  he  said,  "  great  skill  and  diplomacy  must  be  ex- 
ercised to  avoid  the  interference  of  European  Governments."^  On  the 
30th  December,  1862,  Mr.  Dudley  informed  Mr.  Seward  of  the  prepara- 
tion of  a  most  formidable  ram  at  Glasgow,  and  two  iron-clad  rams  in 
London,  and  three  other  suspected  vessels,  (besides  the  Alexandra,  and 
the  rams  at  Birkenhead.)^  In  April,  1863,  information  came  of  pri- 
vateers fitting  out  in  Vancouver's  Island : '  and  at  a  later  date,  Feb- 
ruary, 1865,  of  an  expedition  against  New  York,  to  consist  of  ^^five  iron- 
cladSj  on  their  way  from  French  and  English  ports,"  with  the  aid  of 
"  five  blockade-running  steamers,  to  be  ctmverted  into  privateers,  armed 
with  two  guns  each."^ 

97.  This  series  of  reported  designs,  which  were  never  accomplished,  at 
once  proves  how  impossible  it  was  for  the  British  authorities  to  act  in- 
discriminately, and  without  evidence,  upon  every  alarming  report  and 
rumor  which  might  be  conveyed  to  them  by  the  Agents  of  the  United 
States  in  this  country,  and  shows  what  miglit  actually  have  been  done, 
if  those  authorities  had  really  been  careless  or  negligent  as  to  the  en- 
forcement of  the  law,  or  had  really  permitted  Her  Majesty's  territory 
to  be  used  as  a  base  of  hostile  operations  against  the  tlnited  States.  If 
such  designs  were  formed,  Mr.  Adams  merely  spoke  the  truth,  when, 
writing  of  the  Confederacy  on  21st  of  July,  1864,  he  said  "  its  audacious 
attempts  to  organize  a  navy  in  this  kingdom  (Great  Britain)  ^re  utterly 

failed.''^ 

98.  An  answer  has  been  given  to  the  complaints  which  the  United 
States  make  against  Great  Britain  in  respect  of  the  alleged  ^^^  ^  .^^  ^^^^ 
equipment  in  British  ports  of  vessels  intended  for  the  Con-  CQn3rX'cr.ii-A! 
federate  service,  and  oi  the  original  departure  from  British  were 
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territory  of  vessels  alleged  to  have  been  s])ecially  adapted 
with  in  it  to  warlike  use.  But  it  is  further  urged,  on  the  part  of  the 
United  States,  that  the  four  vessels  now  in  question,  (the  Florida,  Ala- 
bama, Georgia,  and  Shenandoah,)  after  having  been  procured  from 
British  ports  by  agents  of  the  Confederate  Government,  and  converted 
into  ships  of  war,  entered,  whilst  cruising  in  that  character,  several 
ports  within  the  Colonial  possessions  of  Great  Britain;  and  it  is  con- 
tended that,  when  that  occurred,  the  British  authorities  were  under  an 
obligation  to  seize  and  detain  them ;  and  that  for  the  non-performance 
of  this  obligation  Great  Britain  is  liable  to  the  United  States. 

^Appendix  to  Case  of  the  United  States^  vol.  i,  p.  24.H. 
« Ibid.,  p.  649.  « Ibid.,  p.  651. 
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99.  The  demands  of  the  United  States  upon  Great  Britain  during  the 
war  were,'  as  to  many  things,  greatly  in  excess  of  what  could  be  justified 
by  international  law ;  but  an  obligation  like  this  was  never  suggested, 
except  upon  the  view  that  all  Confederate  ships  of  war  and  privateers, 
which  might  be  found  upon  the  ocean,  ought  to  be  treated  as  pirates, 
and  denied  any  belligerent  character  or  belligerent  rights. 

100.  It  rests  with  the  United  States,  which  assert  this  obligation,  to 
prove  that  it  existed.  They  have  attempted  to  support  it  by  putting  a 
forced  interpretation  on  one  of  the  clauses  in  the  first  of  the  three  Rules — 
an  interpretation  plainly  at  variance  with  its  natural  and  "obvious  mean- 
ing. If  the  sense  thus  ascril>ed  to  the  Rule  had  been  its  true  sense,  it 
could  have  applied  only  to  vessels  which  could  be  proved  to  have  been 
specially  adapted  within  British  territory  to  warlike  use,  a  description 
which  might  include  the  Alabama,  but  could  not  i)os8ibly  include  the 
Georgia  or  Shenandoah.  To  these,  therefore,  the  rule,  even  if  con- 
strued in  this  strained  and  unnatural  manner,  could  not  apply.  But 
the  reasons  given  in  the  British  Counter  Case  (Part  II,  p.  17)  for  alto- 
gether rejecting  this  construction,  which  was  not  at  the  time  within  the 
contemplation  of  the  high  contracting  parties,  and  is  wholly  repudiated 
by  Great  Britain,  are,  iu  the  view  of  the  British  Government,  conclusive. 

101.  That  the  argument  of  the  United  States  on  this  point  is  not  only 
unsupported  by  the  principles  which  have  hitherto  governed  the  ad- 
mission of  public  ships  of  war  into  neutral  ports,  but  in  direct  conflict 
with  those  principles,  has  likewise  been  shown  in  the  Counter  Case  of 
Great  Britain,  (Part  II,  pp.  18-20.)  The  general  principle  was  there 
stated  as  follows : 

A  vessel  commissioned  as  a  public  ship  of  Tvar,  entering  a  foreign  port,  is  a  portion 
of  the  naval  force  of  the  Government-  by  which  she  is  commissioned,  commanded  by 
it^  oflBcers,  and  displaying  the  ensigns  of  its  anthority.  Any  act  of  force  direct^ 
against  her  (nnless  to  prevent  or  repel  aggression^  or  compel  her  to  depart  after  having 
been  required  to  do  so  by  competent  authority)  would  be  directed  against  her  Govern- 
ment, and  would  at  the  same  (inie,  if  done  without  previous  warning,  be  an  infraction 
of  a  recognized  understanding,  on  the  faith  of  which  she  entered,  and  on  the  observ- 
ance of  which  she  had  a  right  to  rely.  If,  while  in  neutral  waters,  she  commits  any 
violation  of  neutrality  or  other  offense  against  the  neutral,  force  may  undoubtedly  be 
employed,  in  any  way  which  may  be  necessary,  in  order  to  prevent  or  arrest  the  un- 
lawful act,  and  to  compel  her  departure.  But  redress  ought  not  to  be  sought  against 
the  ship  herself:  it  should  be  sought,  if  needful,  against  her  Government.  J  fortiori^ 
this  is  true  if  the  offense  were  committed  before  she  arrived  at  the  neutral  port. 
Thus,  of  the  violations  of  neutrality  committed  during  the  war  the  grossest  and  most 
flagrant  by  far  was  that  perpetrated  by  the  Wachusett  in  the  harbor  of  Bahia.  The 
Brazilian  authorities  would  have  been  amply  justified  in  firing  on  that  vessel  while 
engaged  in  the  act,  and  sinking  her  if  necessary.  If  she  had  afterward  presented  her- 
self in  a  Brazilian  port,  they  would  doubtless  have  refused  her  admission ;  but  they 
would  have  rightly  abstained,  even  on  such  provocation,  from  seizing  and  detaining 
her.  A  multo  fortiori,  the  same  proposition  holds  good  if  the  act  complained  of  were 
done  before  the  offending  ship  came  into  the  possession  of  the  commissioning  Govern- 
ment, or  before  she  was  incorporated  into  its  naval  service. 

The  British  Government  believes  this  statement  to  be  agreeable  to 
authority,  and  to  general  usage.  It  is  supported  by  the  American 
judgments,  in  the  cases  of  the  Sautissiina  Trinidad*  and  the  Exchange.* 

102.  Were  then  these  vessels,  supposing  it  proved  that  they  or  any 
of  them  had,  before  being  commissioned,  become  liable  to  seizure  for 
an  ofl'ense  against  law,  (the  proof  of  which  rests  with  the  United 
States,)  not  correctly  regarded  by  the  British  Colonial  authorities  as 
public  commissioned  ships!  It  would  be  enough  to  answer  that,  if  this 
were  so,  the  same  error  was  committed  by  the  authorities  of  France, 

'  Appendix  to  British  Case,  vol.  iii,  p.  86.       ^  See  British  Counter  Case,  p.  20,  note. 
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Brazil,  the  Netherlands,  and  other  neutral  Powers,  and  similar  accusa- 
tions might  with  equal  justice  be  directed  against  them  also.^  But  no 
error  wa«  committed  either  by  those  Powers  or  by  Great  Britain.  The 
vessels  in  question  entered  the  ports  of  neutral  nations  with  those 
evidences  of  being  public  commissioned  ships,  which  by  universal  usage 
would  have  been  accepted  as  sufficient  if  they  had  borne  the  flag  of  a 
recognized  sovereign  State;  and  these  evidences  were  accepted  in 
other  neutral  ports  as  well  as  those  of  Great  Britain.  There  is  no 
reason  to  doubt  that  they  were  in  fact  validly  commissioned,  according 
to  established  usage  under  the  authority  of  commissions  and  orders 
issued  by  the  Government  of  the  Confederate  States.  The  circumstance 
that  the  particular  act^  by  which  the  vessel  was  invested  with  a  public 
character  was  in  each  case  done,  not  within  the  territory  held  and  con- 
trolled by  that  Government,  but  at  sea,  was  not,  according  to  usage, 
material,  since  it  is  perfectly  competent  for  any  Government  to  commis- 
sion, out  of  its  dominions,  vessels  which  may  never  have  been  within 
the  circuit  of  them,  and  this  has  been  of  no  infrequent  occurrence. 

Indeed,  in  the  very  year  1864,  in  which  the  Shenandoah  was  commis- 
sioned, a  merchant  vessel  called  the  Takiang  was  chartered  and  com- 
missioned for  the  United  States  naval  service  at  Shanghai,  and  an  officer, 
a  party  of  men,  and  a  gun  having  been  placed  on  board  of  her,  she  was 
dispatched  to  join  the  allied  fleet  in  Japan,  where  she  took  part  in  the 
action  fought  at  Simonasaki  on  the  4th  of  September.^ 

103.  The  only  question,  therefore,  which  remains  is,  whether  the  cir- 
cumstance that  the  Confederate  States,  though  recognized  as  belligerent, 
had  not  been  recognized  as  sovereign,  made  it  the  duty  of  the  author- 
ities of  neutral  ports,  in  this  one  particular  respect,  not  to  treat  vessels 
commissioned  by  the  Confederate  Government  as  they  would  have  been 
bound  to  treat  commissioned  ships  of  a  recognized  Power.  The  answer 
to  this  question  cannot  be  doubtful,  if  we  consider,  in  the  flrst  place, 
the  principle  of  a  recognition  of  belligerency ;  and,  secondly,  the  reason 
of  the  general  immunity  from  local  jurisdiction  everywhere  conceded  to 
public  vessels  of  war. 

104.  A  neutral  power  which  recognizes  as  belligerent  a  community 
which  it  has  not  recognized  as  sovereign,  thereby  allows,  as  against 
itself,  to  that  community  all  the  ^t^ra  belli;  the  first  of  which  is  the  right 
to  employ  military  and  naval  forces,  and  to  make  provision,  in  the 
customary  modes,  for  their  command  and  discipline.  The  right  to  ap- 
point and  commission  oflicers,  and  to  commission  ships  of  war,  is  essen- 
tial to  the  exercise  of  the  jus  belli  at  sea ;  regular  warfare — in  other 
words,  war  regulated,  controlled,  and  moderated  by  established  rules 
and  usages — would,  indeed,  be  impossible  without  it;  such  commissions, 
therefore,  are  of  necessity  recognized  by  the  neutral  Power ;  and  vessels 
armed  with  them  are  allowed  tc^ exercise,  as  against  the  ships  and  sub- 
jects of  the  neutral,  those  jura  belli^  which  are  by  usage  exercisable  by 
regularly  commissioned  ships.  To  merely  honorary  privileges,  such  as 
salutes  and  the  like,  officers  of  a  Government  not  recognized  as  sover- 
eign have  no  claim,  though  no  law  or  custom  forbids  that  the  courtesies 
which  officers  of  different  nations  are  accustomed  to  exchange  should 
be  shown  to  them  personally.   The  British  Government,  during  the  war; 


1  British  Case,  pp.  12, 17.  Appendix  to  British  Case,  vol.  vi,  pp.  1-148.  British  Coun- 
ter Case,  pp.  119-123. 

*  As  to  this,  see  British  Case,  p.  24. 

3  Correspondence  respecting  affairs  of  Japan,  (Japan  No.  1, 1865,)  presented  to  Parlia- 
ment 1865,  pp.  100-109. 
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gave  orders  that  the  Confederate  flag  should  not  be  saluted.^  Bnt  the 
principle  of  an  impartial  neutrality  requires  that  any  powers,  liberties, 
or  immunities,  the  refusal  of  which  to  one  belligerent  would  place  him 
at  a  disadvantage  in  matters  relating  to  the  war,  should  be  admitted  to 
belong,  for  the  purposes  of  the  war,  to  both  alike. 

105.  What,  then,  is  the  reason  of  the  immunity  from  local  jurisdiction, 
which  is  secured  by  custom  to  public  ships  of  war,  and  to  what  class  of 
privileges  does  it  belong  ?  Is  it  to  be  reckoned  among  honorary  privi- 
leges, and  regarded  a^  affecting  only  or  chiefly  the  dignity  of  the  Sover- 
eign or  State  under  whose  flag  the  vessel  sails  ?  Clearly,  this  is  not 
so.  The  reason  (which  has  been  frequently  explained)  is,  that  this  ex- 
ceptional immunity  is  necessary,  in  order  to  prevent  the  operations  in 
which,  and  the  objects  for  which,  a  military  or  naval  force  is  employed, 
from  being  subject  to  be  defeated  or  interfered  with  by  the  action  of  a 
foreign  Power.  It  is  essential  that  the  supreme  and  undivided  command 
of  those  forces  and  every  part  of  them  should  be  exercised  by  the  Ilead 
or  Government  of  the  State,  independently  of  all  external  control;  and 
this  is  a  right  which  no  State  would  ever  consent  to  forego.^  It  is  man- 
ifest that  this  reason  is  as  strong  in  the  case  of  a  community,  under  a 
de  facto  Government,  carrying  on  war,  but  not  recognized  as  sovereign, 
as  in  that  of  a  recognized  sovereign  State ;  and  that  to  refuse  this  free- 
dom to  one  of  two  belligerents  and  grant  it  to  the  other,  would  place 
the  former  at  disadvantage  in  matters  relating  to  the  war,  and  would  not 
be  incompatible  with  impartial  neutrality.  It  would  be  in  effect  to  grant 
to  the  one  and  refuse  to  the  other  access  to  the  ordinary  hospitalities 
of  the  neutral  port ;  since  it  is  improbable  that  any  belligerent  Govern- 
ment would  suft'er  its  armed  ships  to  subject  themselves,  by  entering 
the  territorial  waters  of  a  foreign  sovereign,  to  any  other  jurisdiction 
than  its  own.  Such  has  been  the  practice  of  all  civilized  nations  during 
revolutionary  wars,  before  an  insurgent  population  has  established  its 
title  to  be  recognizei  as  an  independent  State;  such  were  the  principles 
and  the  practice  of  the  United  States  during  the  wars  between  Spain 
and  Portugal  and  their  revolted  Colonies,  before  those  Colonies  had 
achieved  their  independence. 

lOG.  A  passage  in  Mr.  Justice  Story's  judgment  in  the  case  of  the 
Santissima  Trinidad  sums  up  in  so  clear  a  manner  the  consequences 
resulting  from  the  existence  of  belligerency  and  neutrality,  in  a  case 
of  civil  war,  that  it  may,  with  much  advantage,  be  here  subjoined.  The 
question  related  to  the  ship  Independencia,  which  had  passed  into  the 
war  service  of  the  Revolutionary  Government  of  Buenos  Ayres,  under 
the  circumstances  stated  in  an  earlier  part  of  the  present  Argument.' 

"  In  general,"  said  that  eminent  judge,  "the  commission  of  a  public  ship,  signed  by 
the  proper  authorities  of  the  nation  to  which  she  belongs,  is  a  complete  proof  of  her 
national  character.  A  bill  of  sale  is  not  necessary  to  be  produced,  nor  will  the  Courts 
of  a  foreign  country  inquire  into  the  means  by  which  the  title  to  the  property  has 
been  acquired.  It  would  be  to  exert  the  right  of  examining  into  the  validity  of  the 
acts  of  the  foreign  sovereign,  and  to  sit  in  judgment  upon  them,  in  cases  where  he  has 
not  conceded  the  jurisdiction,  and  whore  it  would  be  inconsistent  with  its  own 
supremacy.  The  commission,  therefore,  of  a  public  ship,  when  duly  authenticat'e<l — 
so  far,  at  least,  as  foreign  Courts  are  concerned — imports  absolute  verity,  and  the  title 
is  not  examinable.  The  property  must  be  taken  to  be  duly  acquired,  and  cannot  be 
controverted.  This  has  been  the  settled  practice  between  nations;  and  it  is  a  rule 
founded  in  public  convenience  and  policy,  and  cannot  be  bniken  in  upon  without  en* 
dangering  the  peace  and  repose  as  well  of  neutral  as  of  belligerent  sovereigns.  The 
commission  in  the  present  case  is  not  expressed  in  the  most  unequivocal  terms ;  but  its 

^  British  Connter  Case,  p.  121.    Appendix  to  British  Case,  vol.  v,  p.  129. 
«  British  Counter  Case,  pp.  14, 19.  'See  ante,  p.  7. 
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fair  pnrport  and  inter|)rotation  innst  be  deemed  to  apply  to  a  public  ship  of  the  Gov- 
erumeut.  If  we  add  to  this  the  corroborative  testitnouy  of  our  own  and  the  British 
Consul  at  Buenos  Ayres,  as  well  as  that  of  private  citizens^  to  the  notoriety  of  her 
claim  to  a  public  character,  and  her  admission  into  our  ports  as  a  public  ship,  with  the 
immunities  and  privileges  belonging  to  such  ship,  with  the  express  approbation  of  our 
own  Government,  it  does  not  seem  too  much  to  assert,  whatever  mignt  be  the  private 
suspicion  of  a  lurking  American  interest,  that  she  roust  be  judicially  held  to  be  a  pub- 
lic ship  of  the  country  whose  comniission  she  bears. 

**  There  is  another  objection  urged  against  the  admission  of  this  vessel  to  the  privi- 
leges and  immunities  of  a  public  ship  which  may  well  be  disposed  of  in  connection 
with  the  question  already  considered.     It  is  that  Buenos  Ayres  has  not  been  acknowl- 
edged as  a  sovereign,  independent  Government  by  the  Executive  or  Legislature  of  the 
United  States^  and  therefore  is  not  entitled  to  have  her  ships  of  war  recognized  by 
our  courts  as  national  ships.    We  have  in  former  cases  had  occasion  to  express  our 
opinion  on  this  point.     The  Government  of  the  United  States   has  recognized  the 
existence  of  a  civil  war  between  Spain  and  her  colonies,  and  has  avowed  a  deter- 
minatiou  to  remain  neutral  between  the  parties,  and  to  allow  to  each  the  same  rights 
of  asylum  and  hospitality  and  intercourse.    Each  party  is  therefore  deemed  by  us  a 
belligerent  nation,  having,  so  far  as  concerns  us,  the  sovereign  rights  of  war,  and  enti- 
tled to  be  respected  in  the  exercise  of  those  rights.    We  cannot  interfere  to  the  preju- 
dice of  cither  belligerent,  without  making  ourselves  a  party  to  the  contest  and  depart- 
ing from  the  posture  of  neutrality.    All  captures  made  by  each  must  be  considered  as 
having  the  same  validity;  and  all  the  immunities  which  may  be  claimed  by  public 
ships  m  our  ports  under  the  law  of  nations  must  be  considered  as  equally  the  light  of 
each."' 

107.  Some  inconvenience  may  arise  (as  appears  to  be  suggested  in 
the  Counter  Case  of  the  United  States)  from  the  circumstance  that, 
should  any  cause  of  complaint  arise,  no  official  representations  can  be 
made  by  the  neutral  to  a  Government  with  which  it  has  no  oflBcial  inter- 
course. But  this  inconvenience  is  liable  to  occur  in  every  case  in 
which  a  belligerent  cruiser  commissioned  by  such  a  Government  may 
have  done  any  unlawful  or  improper  act  on  the  high  seas,  such  as  an 
irregular  exercise  of  the  right  of  search  or  an  illegal  capture.  This  has 
not,  however,  prevented  neutrals  from  conceding  to  such  cruisers  on 
the  high  seas  the  exercise  of  the  rights  which  belong  to  ships  dulj'  com- 
missioned. Again,  inconvenience  may  arise  where  citizens  or  subjects 
of  the  neutral,  who  may  be  within  the  ternitory  held  and  ruled  by  such 
a  Government,  have  suffered  from  any  real  or  apparent  abuse  of  power. 
Yet  it  has  not  been  the  practice  of  neutrals  in  such  cases  to  trfeat  the 
rf<?/ac<o  Government  as  non-existent,  although  they  may  not  have  recog- 
nized it  as  sovereign.  More  than  once  during  the  war  Her  Majesty's 
Government  was  desirous  of  addressing  unofficial  representations  to  the 
Government  existing  in  the  Confederate  States;  and  it  was  prevented 
from  doing  so  only  by  the  refusal  of  the  United  States  Government  to 
allow  such  communications  to  pass  through  the  blockaded  ports.  But 
it  is  clear  that  this  refusal  could  not  impose  on  neutral  powers  any  ob- 
ligation to  treat  Confederate  ships  or  the  Confederate  Government 
itself  in  a  manner  different  from  that  in  which  they  would  otherwise 
have  been  entitled  to  treat  them* 

108.  The  British  Government  will  here  repeat,  as  bearing  on  this  part 
of  the  subject,  two  propositions  already  stated  in  the  commencement  of 
its  Case,  and  which  it  believes  to  be  incontrovertible : 

Maritime  war  being  carried  on  by  hostilities  on  the  high  seas,  and  through  the  in- 
strumentality (ordinarily)  of  vessels  commissioned  by  pubfic  authority^  a  neutral  power 
is  bound  to  recognize,  in  matters  relating  to  the  war,  commissions  issued  by  each  bel- 
ligerent, and  captures  made  by  each,  to  the  same  extent  and  under  the  same  conditions 
as  it  recognizes  commissions  issued  and  captures  made  by  the  other. 

*  Appendix  to  British  Case,  vol.  iii,  p.  86.    A  portion  of  the  passage  given  above  was 
cited  by  Mr.  Justice  Grier  when  delivering  the  judgment  of  the  Supreme  Court  in  the 
cases  ot  the  British  ship  Hiawatha  and  three  other  vessels  captured  by  United  States 
cruisei-s  in  the  first  year  of  the  civil  war.    See  also  judgments  in  the  case  of  the  Diviua 
Pastora  and  Estrella.    (Ibid.,  pp.  80,  81.) 
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Where  either  belligerent  is  a  comrannity  or  body  of  persons  not  recognized  by  the 
neutral  power  as  constituting  a  sovereign  State,  commissions  issued  by  such  belligerent 
are  recognized  as  acts  emanating,  not  indeed  from  a  sovereign  Government,  but  from 
a  person  or  persons  exercising  de  facto,  in  relation  to  the  war,  the  powers  of  a  sovereign 
Government.^ 

»  British  Case,  p.  4. 

The  Counter  Case  of  the  United  States  contains  the  following  statement,  (sec.  1, 
par.  1:) 

"It  is  assumed  in  that  (the  British)  Case  that  the  rebels  of  the  United  States  were, 
by  Her  Majesty's  Proclamation  of  May  3,  1861,  invested  with  some  undefined  political 
attributes.  But  the  United  States  have  hitherto  understood  that  Her  Mtgesty's  Grov- 
ernment  merely  assumed  to  regard  the  persons  who  resisted  the  power  of  the  United 
States  as  a  body  of  insurrectionists  who  might  be  recognized  as  clothed  with  bellig- 
erent rights  at  the  discretion  of  neutral  powers.  They  therefore  think  it  right  to  con- 
clude that  the  frequent  use  in  the  British  Case  of  language  implying  recognized  politi- 
cal attributes  in  the  insurrection  is  an  inadvertence." 

The  British  Government  is  at  a  loss  to  understand  what  is  intended  by  this  observa- 
tion, the  United  States  having  omitted  to  specify  or  indicate  the  particular  expressions 
to  which  they  refer.  But,  in  order  to  avoid  misconception.  Her  Majesty's  Government 
will  refer  to  a  judgment,  pronounced  since  the  conclusion  of  the  war,  by  the  Supreme 
Court  of  the  United  States,  in  reference  to  the  character  and  status  of  the  Confederate 
States  and  their  Government  during  the  war.  There  are,  so  far  as  Her  Majesty's  Gov- 
ernment are  aware,  no  expressions  in  the  British  Case  which  might  not  be  used  with 
strict  accuracy  and  propriety  by  a  foreign  Government  in  reference  to  a  state  of  affiiirs 
which  has  been  thus  characterized  by  the  domestic  Tribunals  of  the  United  States,  and 
by  the  highest  of  these,  the  Supreme  Court. 

The  case  referred  to  is  Thorington  V8,  Smith  and  Hartley,  decided  in  the  Supreme 
Court  of  the  United  States,  in  December,  186S. 

The  Chief  Justice  delivered  the  opinion  of  the  Court. 

"  The  questions  before  us  upon  this  appeal  are  these : 

**  1.  Can  a  contract  for  the  payment  of  Confederate  notes,  made  during  the  late  re- 
bellion, between  parties  residing  within  the  so-called  Confederate  States,  be  enforced 
at  all  in  the  courts  of  the  United  States? 

"  2.  Can  evidence  be  received  to  prove  that  a  promise  expressed  to  be  for  the  pay- 
ment of  dollars,  was,  in  fact,  made  for  the  payment  of  any  other  than  lawful  dollars  of 
the  United  States  ? 

**  3.  Does  the  evidence  in  the  record  establish  the  fact  that  the  note  for  $10,000  was 
to  be  paid,  by  agreement  of  the  parties,  in  Confederate  notes  f 

*'  The  question  is  by  no  means  free  from  difficulty.  It  cannot  be  questioned  that  the 
Confederate  notes  were  issued  in  furtherance  of  an  unlawful  attempt  to  overthrow  the 
Government  of  the  United  States  by  insurrectionary  force.  Nor  is  it  a  doubtful  princi- 
ple of  law  that  no  contracts  made  in  aid  of  such  an  attempt  can  be  enforced  through 
the  Courts  of  the  country  whose  Government  is  thus  assailed.  But,  was  the  contract 
of  the  parties  to  this  suit  a  contract  of  that  character  f  Can  it  be  fairly  described  as  a 
contract  in  aid  of  the  rebellion  ? 

'*  In  examining  this  question,  the  state  of  that  part  of  the  country  in  which  it  was 
made  niUNt  be  considered.  It  is  familiar  history,  that  early  in  1861  the  authorities  of 
seven  States,  supported,  as  was  alleged,  by  popular  majorities,  combined  for  the  over- 
throw of  the  National  Union,  and  for  the  establishment,  within  its  bonndaries,  of  a 
separate  and  independent  confederation.  A  governmental  organization,  representing 
these  States,  was  established  at  Montgomery,  Alabama,  first  under  a  Provisional  Con- 
stitution, and  afterward  under  a  constitution  intended  to  be  permanent.  In  the  course 
of  a  few  months  four  other  States  acceded  to  this  C6nfe<leration,  and  the  seat  of  the 
central  authority  was  transferred  to  Richmond,  Virginia.  It  was,  by  the  central  au- 
thority thus  organized,  and  under  its  direction,  that  civil  war  was  carried  on  upon  a 
vast  scale  against  the  Government  of  the  United  States  for  more  than  four  years.  Its 
jmwer  was  recognized  as  supreme  in  nearly  the  whole  of  the  territory  of  the  States 
confederated  in  insurrection.  It  was  the  actual  Government  of  all  the  insurgent  Stated 
except  those  portions  of  them  protected  from  its  control  by  the  presence  of  the  armed 
forces  of  the  National  Government. 

"  What  was  the  precise  character  of  this  Government  in  contemplation  of  law  t 

"It  is  difficult  to  define  it  with  exactness.  Any  definition  that  may  be  given  may 
not  improbably  be  found  to  require  limitation  and  qualification.  But  the  general 
principles  of  law  relating  to  de  facto  Government  will,  we  think,  conduct  us  to  a  con- 
clusion sufficiently  accurate. 

"  There  are  several  degrees  of  what  is  called  de  facto  Government. 

'*  Such  a  Grovernment,  in  its  highest  degree,  assumes  a  character  very  closely  resem- 
bling that  of  a  lawful  Government.  This  is  when  the  usurping  Government  expels  the 
regular  authorities  from  their  customary  seats  and  functions,  and  establishes  itself  in 
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109.  It  is  an  error  therefore  to  suppose  that  it  was  the  duty  of  the 
authorities  in  any  British  port  to  seize  or  detain  Confederate  ships  of 
war  on  the  ground  that  they  were  suspected  or  believed  to  have  been 
originally  obtained  from  Englaud  or  equipped  there  by  violation  or  eva- 
sion of  the  law.  On  the  contrary,  to  do  this  would  have  been  a  depart- 
ure from  the  principles  of  an  impartial  neutrality:  to  do  it  without 
some  previous  notice,  excluding  them  from  the  right  of  admission  to 

ing  characteristic  of  such  aOoverumeiit  is,  that  adherents  to  it  in  war  against  the  Gov- 
ernment de  jure  do  not  incur  the  penalties  of  treason  ;  and  under  certain  limitations, 
obligations  assumed  by  it  in  behalf  of  the  conntry,  or  otherwise,  will,  in  general,  be 
respected  by  the  Government  dejure  when  restored. 

"  Examples  of  this  description  of  Government  de  facto  are  found  in  English  history. 
The  statute  11  Henry  VII,  c.  1,  relieves  from  penalties  for  treason  all  persons  who,  in 
defense  of  the  King  for  the  time  being,  wage  war  against  those  who  endeavor  to  sub- 
vert his  authority  by  force  of  arms,  though  warranted  in  so  doing  by  their  lawful 
monarch. 

"  But  this  is  where  the  usurper  obtains  actual  possession  of  the  royal  authority  of 
the  kingdom;  not  when  he  has  succeeded  only  in  establishing  his  power  over  particu- 
lar localities.     Being  in  possession,  allegiance  is  due  to  him  as  King  de  facto, 

**Another  example  may  be  found  in  the  Government  of  Englaud  under  the  Common- 
wealth, tirst  by  Parliament,  and  afterwards  by  Cromwell  as  Protector.  It  was  not,  in 
the  contemplation  of  law,  a  Government  dejure^  but  it  was  a  Goveniment  de  facto  in  the 
most  absolute  sense.  It  incurre<l  obligations  and  made  conquests  which  remained  the 
obligations  and  conquests  of  Englaud  after  the  Restoration.  The  better  opinion  doubt- 
less IS,  thai  actfl  done  in  obedience  to  this  Government  could  not  be  justly  regarded  as 
treasonable,  though  in  hostility  to  the  King  de  jure.  Such  acts  were  protected  froui 
criminal  prosecution  by  the  spirit,  if  not  by  the  letter,  of  the  statute  of  Heury  the 
Seventh.  It  was  held  otherwise  by  the  judges  by  whom  Sir  Henry  Vane  was  tried  for 
treason,  in  the  year  following  the  Restoration.  But  such  a  judgment,  in  such  a  time, 
has  little  authority. 

"It  is  very  certain  that  the  Confederate  Government  was  never  acknowledged  by  the 
United  States  as  a  de  facto  Government  in  this  sense.  Nor  was  it  acknowledged  as 
such  by  other  powers.  No  treaty  was  made  by  it  with  any  civilized  State.  No  obliga- 
tions of  a  national  character  were  created  by  it,  binding,  after  its  dissolution,  on  the 
States  which  it  represented,  or  ou  the  National  Government.  From  a  very  early  period 
of  the  civil  war  to  its  close,  it  was  regarded  as  simply  the  military  representative  of 
the  insurrection  against  the  authority  of  the  United  States. 

"  But  there  is  another  description  of  Government,  called  also  by  publicists  a  Govern- 
ment defactOj  but  which  might,  perhaps,  be  more  aptly  denominated  a  Government  of 
paramount  force.  Its  distinguishing  characteristics  are,  (1,)  that  its  existence  is  main- 
tained by  active  military  power,  within  the  territories,  and  against  the  rightful  author- 
ity of  an  established  and  lawful  Government;  and  (2,)  that  while  it  exists,  it  must 
necessarily  be  obeyed  in  civil  matters  by  private  citizens,  who,  by  acts  of  obedience, 
rendered  in  submission  to  such  force,  do  not  become  responsible,  as  wrong-doers,  for  those 
acts,  though  not  warranted  by  the  laws  of  the  rightful  Government.  Actual  Govern- 
ments of  this  sort  are  established  over  districts  differing  greatly  in  extent  and  condi- 
tions. They  are  usually  administered  directly  by  military  authority,  but  they  may  be 
aflmiuistei-ed  also  by  civil  authority,  supported  more  or  less  directly  by  military  force. 

"One  example  of  this  sort  oOGovernment  is  found  in  the  case  of  Castine,  in  Maine, 
reduced  to  British  possession  during  the  war  of  1812.  From  the  Ist  of  September, 
1814,  to  the  ratification  of  the  Treaty  of  Peace  in  1815,  according  to  the  judgment  of 
this  Court  in  United  States  vs.  Rice,  *the  British  Government  exercised  all  civil  and 
military  authority  over  the  place.  The  authority  of  the  United  Stat-es  over  the  terri- 
tory was  suspended,  and  the  laws  of  the  United  States  could  no  longer  be  rightfully 
enforced  there,  or  be  obligatory  upon  the  inhabitants  who  remained  and  submitted  to 
the  conqueror.  By  the  surrender,  the  inhabitants  passed  under  a  temporary  allegiance 
to  the  British  Government,  and  were  bound  by  sucn  laws,  and  such  only,  as  it  chose  to 
recognize  and  impose.'  It  is  not  to  be  inferreid  from  this  that  the  obligations  of  the 
people  of  Castine  as  citizens  of  the  United  States  were  abrogate.  They  were  sus- 
pended merely  by  the  presence,  and  only  during  the  presence,  of  the  paramount  force. 
A  like  example  was  found  in  the  case  of  Tampico,  occupied  during  the  war  with 
Mexico  by  troops  of  the  United  States.  It  was  determined  by  this  Court,  in  Fleming 
r«.  Page,  that,  although  Tampico  did  not  become  a  port  of  the  United  States  in  conse- 
quence of  that  occupation,  still,  having  come,  together  with  the  whole  State  of  Ta- 
uanlipas,  of  which  it  was  part,  into  the  exclusive  possession  of  the  national  forces,  it  must 
be  regarded  and  respected  by  other  nations  as  the  territory  of  the  United  States.  These 
were  cases  of  temporary  possession  of  territory  by  lawful  and  regular  Governments  at 
war  with  the  country  of  which  the  country  so  possessed  was  part. 
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British  ports  according  to  the  ordinary  pract^^ice  of  nations,  would  have 
been  a  flagrant  public  wrong. 

110.  But  it  may  be  observed  that  in-  order  to  charge  Great  Britain 
with  a  breach  of  international  duty,  and  a  consequent  heavy  lial^ility, 
on  the  plea  that  they  were  not  arrested  and  detained  by  the  authorities 
of  the  British  Colonies  visited  by  them,  it  would  be  necessary  to  prove, 
not  only  that  the  forbearance  to  do  so  was  a  mistaken  exercise  of  judg- 

"The  Central  Governmeut,  established  for  the  insurgent  States,  differed  from  the 
temporary  Governments  at  Castine  and  Tampico  in  the  circumstance  that  its  authority 
did  not  originate  in  lawful  act«  of  regular  war;  but  it  was  not,  on  that  account,  less 
actual  or  less  supreme.  And  we  think  that  it  must  l>e  classed  among  the  Governments 
of  which  these  are  examples.  It  is  to  be  observed  that  the  rights  and  obligations  of  a 
belligerent  were  conceded  to  it,  in  its  military  character,  very  soon  after  the  war  began, 
from  motives  of  humanity  and  expediency  by  the  United  States.  The  whole  territory 
controlled  by  it  was  thereafter  held  to  lie  enemies*  territory,  and  the  inhabitants  of 
that  territory  were  held,  in  most  respects,  for  enemies.  To  the  extent,  then,  of  actual 
supremacy,  however  unlawfully  gained,  in  all  matters  of  government  within  its  mili- 
tary lines,  the  power  of  the  insurgent  Government  cannot  be  questioned.  That  suprem- 
acy did  not  justify  acts  of  hostility  towards  the  United  States.  How  far  it  should 
excuse  them  must  be  left  to  the  lawful  Government  upon  the  re-establishment  of  its 
authority.  But  it  made  obedience  to-  its  authority,  in  civil  and  local  matters,  not  only 
a  necessity  but  a  duty.    Without  such  obedience,  civil  order  was  impossible. 

*'It  was  by  this  Government  exercising  its  power  throughout  an  immense  territory 
that  the  Confederate  notes  were  issued  early  in  the  war,  and  these  notes  in  a  short 
time  became  almost  exclusively  the  currency  of  the  insurgent  States.  As  contracts  in 
themselves,  except  in  the  contingency  of  successful  revolution,  these  notes  were  nulli- 
ties; for,  except  in  that  event,  there  could  be  no  payer.  They  bore,  indeed,  this  char- 
acter upon  their  face,  for  they  were  made  payable  *  after  the  ratification  of  a  treaty  of 
peace  between  the  Confederate  States  and  the  Unit^id  States  of  America.'  While  the 
war  lasted,  however,  they  had  a  certain  contingent  value,  and  were  used  as  money  in 
nearly  all  the  business  transactions  of  many  millions  of  people.  They  must  be 
regardeil,  therefore,  as  a  currency,  imposed  on  the  community  by  irresistible  force. 

"It  seems  to  follow  as  a  necessary  consequence  from  this  actual  supremacy  of  the 
insurgent  Government,  as  a  belligerent,  within  the  territory  where  it  circulated,  and 
from  the  necessity  of  civil  obedience  on  the  part  of  all  who  remained  in  it,  that  this 
currency  must  be  considered  in  court-s  of  law  in  the  same  light  as  if  it  had  been  issued 
by  a  forefgn  Government,  temporarily  occupying  a  part  of  the  territory  of  the  United 
States.  Contracts  stipulating  for  payments  in  this  currency  cannot  be  regarded  for 
that  reason  only  as  made  in  aid  of  the  foreign  invasion  in  the  one  case,  or  of  the 
domestic  insurrection  in  the  other.  They  have  no  necessary  relations  to  the  hostile 
Government,  whether  invading  or  insurgent.  They  are  transactions  io  the  ordinary 
course  of  civil  society ;  and,  though  they  may  indirectly  and  remotely  promote  the 
ends  of  the  unlawful  Government,  are  without  blame,  except  when  proved  to  have 
been  entered  into  with  actual  intent  to  further  invasion  or  insurrection.  We  cannot 
doubt  that  such  contracts  should  be  enforced  in  the  conrts  of  the  United  States,  after 
the  restoration  of  peace,  to  the  extent  of  their  just  obligation.  The  tirst  question, 
therefore,  must  receive  an  affirmative  answer." 

The  reasons  given  for  the  judgment  of  the  Court  on  the  two  remaining  questions 
have  no  bearing  on  the  subject  of  this  note. 

The  United  States  Counter  Case  states  (sec.  iii,  par.  3,)  that  the  Arbitrators  will 
observe  "  that  the  other  Governments  did  not  recognize  the  title"  (Confederate States) 
"  which  the  insurgents  had  taken  for  themselves." 

The  British  Proclamation  of  Neutrality,  May  13,  1^61,  (Appendix  to  British  Case, 
vol.  iii,  p.  17,)  referred  to  the  seceded  States  not  as  the  "Confederate  States,"  but  as 
"certain  States  styling  themselves  the  Confederate  States;"  and  throughout  the  civil 
war  they  were  constantly  spoken  of  in  the  British  official  correspondeluce  and  notifica- 
tions as  the  "  so-styled  Confederate  States." 

0(1  the  other  hand,  the  Spanish  Proclamation  of  the  17th  June,  1861,  (Appendix  to 
British  Case,  vol.  iii,  p.  23,)  uses  the  designation  "Confederate  States  of  the  South." 
The  United  States  Minister  at  Madrid  informed  the  Spanish  Government  that  "  the 
President  had  read"  this  Proclamation  "  with  the  greatest  satisfaction."  (Diplomatic 
correspondence  laid  before  Congress,  1861,  p.  224.) 

The  circular  instructions  issued  by  the  Government  of  Brazil,  Juue  23,  1863,  speak 
of  "  the  steamer  Alabama  of  the  Confederate  States."    (Appendix,  vol.  iii,  p.  25.) 

The  term  used  in  the  French  Declaration  of  the  10th  June,  1861,  viz,  "  les  l^tats  qui 
priUndent  former  une  Confederation  parti culi^re/'  is  in  fact  equivalent  in  signification 
to  the  words  of  the  British  Proclamation,  "  styling  themselves." 
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ment  on  a  question  of  at  leaat  reasonable  doubt,  but  that  it  was  a  plain 
violation  ot*  a  known  and  establisiied  rule.  It  would  be  impossible  to 
maintain  this  with  any  semblance  of  reason.  In  truth,  the  colonial 
authorities  acted  rightly. 

111.  It  is  further  suggested  by  the  United  States  that  these  vessels, 
when  admitted  into  ports  of  the  British  Colonies,  were  al- 

1  -J.  .  .,  f**i>i*  11  A  1*1  Complaint    iw    to 

lowed  to  enjoy  there  facilities  and  advantages  which  were  ho.piui.tie.  «rrord. 
not  accorded  to  armed  vessels  of  the  United  States.    And  cruuiM  Sn"*«'rTuh 
(since  it  is  evident  that  mere  partiality,  though  it  would  be  ^'^'' 
a  deviation  from  neutrality,  and,  as  such,  a  proper  subject  for  remon- 
strance, would  not  supply  a  ground  for  such  claims  as  those  of  the 
United  States)  it  is  also  contended  that  these  facilities  and  advantages 
were  such  as  by  the  rules  of  international  law  no  neutral  may  concede 
to  any  belligerent,  and  that  they  enabled  or  assisted  the  Confederate 
cruisers  to  inflict  the  losses  on  which  the  United  States  found  their 
claim  against  Great  Britain. 

112.  It  has  been  clearly  shown,  on  the  contrary,  in  the  British  Coun- 
ter Case,  not  only  that  the  particular  restrictions  for  which  the  United 
States  contend  as  imposed  by  international  law  had  in  reality  no  exist- 
ence, were  not  known  to  that  law,  and  are  not  deducible  from  the  three 
Enles  of  the  Treaty  of  Washington,  (Counter  Case,  Part  II,  pp.  15,  IG ;) 
but  it  has  likewise  been  amply  proved  by  a  detailed  examination  of  the 
facts,  that  all  the  complaints  of  the  United  States  on  this  score  are 
devoid  of  the  slightest  foundation ;  that  the  British  Colonies,  though 
occasionally  resorted  to  by  Confederate  ships,  were  by  far  more  largely 
and  more  freely  used  by  armed  vessels  of  the  United  States ;  that  no 
partiality  whatever  was  shown  to  the  former;  and  that,  if  infractions 
of  the  Queen's  Eegulations  were  sometimes  committed,  the  United  States 
cruisers  were  the  more  frequent  offenders;  lastly,  that  the  treatment  of 
Confederate  cruisers  in  British  ports  was  essentially  the  same  as  that 
which  they  received  in  the  ports  of  other  neutral  nations,  and  by  no 
means  more  lax  or  indulgent.  (Counter  Case  ol  Great  Britain, 
Part  IX.)  1 

113.  It  has  thus  been  made  manifest  that  the  complaints  of  the 
United  States,  notwithstanding  their  number,  the  charac-  R^vi,.w  or  the 
ter  of  gravity  which  has  been  ascribed  to  them,  and  the  Si'o?"hM^n.JJ^d 
warmth  with  which  they  have  been  urged,  reduce  them-  ^^'"'""^'^ 
selves  when  examined  to  a  very  small  compass.  After  all  charges 
which  are  irrelevant,  plainly  inadmissible,  or  absolutely  trivial,  have 
been  set  aside,  there  remain  only  some  allegations,  (which  Great  Britain 
contends  are  erroneous,)  applicable,  at  the  most,  to  one  or  two  isolated 
cases  of  unintentional  delay  or  mistaken  judgment  on  questions  new 
and  doubtful,  on  the  part  either  of  the  Government  itself  or  of  sub- 

*  It  is  stated  in  the  Counter  Case  of  the  United  States,  sec.  v,  par.  5,  that  **  it  ap- 
pears in  clear  colors  that  Bermuda  was  made  a  base  of  hostile  operations  by  the 
Florida.  The  commander  of  that  vessel  having  coaled,  and  having  been  at  Barbados 
within  less  than  -seventy  days,  and  having  then  cruised  off  the  port  of  New  York  de- 
stroying American  vessels,  arrived  at  Bermuda  and  informed  the  Governor  of  all  these 
facts.  The  Governor,  with  a  knowledge  of  them,  gave  him  a  hospitable  reception  and 
permitted  him  to  coal  and  repair.''  This  passage  might  lead  to  the  impression  that 
the  Florida  had  coaled  at  Barbados  within  seventy  days  of  her  arrival  at  Bermuda, 
but  this  was  not  the  fact.  The  Florida  coaled  at  Barbados  on  the  24th  of  February, 
1863.  (Appendix  to  British  Case,  vol.  i,  p.  91.)  She  did  not  arrive  at  Bermuda  till  the 
15th  of  July  following,  nor  did  she  coal  at  any  British  port  in  the  interval.  On  his 
arrival  at  ^ermuda^  her  commander  stated  that  he  had  been  at  sea  seventy  days,  with 
the  exc-eption  of  visits  to  the  Havana,  Barbados,  and  a  port  in  the  Brazils,  each  of 
which  had  occupied  less  than  twenty-four  hours.  (Appendix  to  British  Case,  vol.  i,  p. 
108.)    No  coal  was  taken  in  at  Barbados  on  this  second  visit. 
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ordinate  officials  iu  Great  Britain  or  in  distant  colonies  and  dependen- 
cies. The  multiplied  and  heavy  claims  which  the  Uniteil  States  make 
against  Great  Britain  rest  on  this  slender  foundation. 

114.  The  British  Government  will  here  repeat  some  observations  whicb 
it  has  already  presented  to  the  consideration  ot  the  Arbitrators  : 

A  charge  of  iojurions  negligence  on  the  part  of  a  sovereign  Government,  iu  the  ex- 
ercise of  any  of  the  powers  of  sovereignty,  needs  to  be  sustained  on  strong  and  solid 
grounds.  Every  sovereign  Government  claims  the  right  to  be  independent  of  external 
scrutiny  or  interference  in  its  exercise  of  these  powers ;  and  the  general  assumption 
that  they  are  exercised  with  good  faith  and  reasonable  care,  and  that  laws  are  fairly 
and  properly  administered — an  assumption  without  which  peace  and  friendly  inter- 
course could  not  exist  among  nations — ought  to  subsist  until  it  has  been  displaced  by 
proof  to  the  contrary.  It  is  not  enough  to  suggest  or  prove  that  a  Government,  iu  the 
exercise  of  a  reasonable  judgment  on  some  question  of  fact  or  law,  and  using  the 
means  of  information  at  its  command,  has  formed  and  acted  on  an  opinion  from  which 
another  Government  dissents  or  can  induce  an  Arbitrator  to  dissent.  Still  less  is  it  suf- 
ficient to  show  that  a  judgment  pronounced  by  a  court  of  competent  jurisdiction,  and 
acted  upon  by  the  Executive,  was  tainted  witli  error.  An  administrative  act  founded 
on  error,  or  an  erroneous  judgment  of  a  Court,  may,  indeed,  under  some  circumstances, 
found  a  claim  to  compensation  on  behalf  of  a  perscm  or  Government  injured  by  the  act 
or  judgment.  But  a  charge  of  negligence  brought  against  a  Government  cannot  be 
supported  on  such  grounds.  Nor  is  it  enough  to  suggest  or  prove  some  defect  of 
judgment  or  penetration,  or  somewhat  less  than  the  utmost  possible  promptitude  and 
celerity  of  action,  on  the  part  of  an  officer  of  the  Government  in  the  execution  of  his 
official  duties.  To  found  on  this  alone  a  claim  to  compensation,  as  for  a  breach  of  in- 
ternational duty,  would  be  to  exact,  in  international  affairs,  a  perfection  of  adminis- 
tration which  few  Governments  or  none  attain  in  fact,  or  could  reasonably  hope  to 
attain,  in  their  domestic  concerns;  it  would  set  up  an  impracticable  and,  therefore,  an 
unjust  and  fallacious  standard,  would  give  occasion  to  incessant  and  unreasonable 
complaints,  and  render  the  situation  of  neutrals  intolerable.  Nor,  again,  is  a  nation  to 
be  held  responsible  for  a  delay  or  omission  occjisioned  by  mere  accident,  and  not  by  the 
want  of  reasonable  foresight  or  care.  Lastly,  it  is  not  sufficient  to  show  that  an  act 
has  been  done  which  it  was  the  duty  of  the  Government  to  endeavor  to  prevent.  It  is 
necessary  to  allege  and  to  prove  that  there  has  been  a  failure  to  use,  for  the  prevention 
of  an  act  which  the  G«)vernment  was  bound  to  endeavor  to  prevent,  such  care  as  Gov- 
ernments ordinarily  employ  iu  their  domestic  concerns,  and  may  reasonably  be  ex- 
pected to  exert  in  matters  of  international  interest  and  obligation.  These  considera- 
tions apply  with  especial  force  to  nations  which  are  in  the  enjoyment  of  free  institu- 
tions, and  in  which  the  Government  is  bound  to  obey,  and  cannot  dispense  with,  the 
laws.^ 

115.  What,  then,  are  the  claims  which,  on  these  slight  and  unsubstan- 

tial grounds,  the  United  States  have  presented  to  the  tri- 
cimm/oruniied  buual  ?  Thcy  are  claims  for  the  value  of  all  captures  made 
^''''•^  by  all  the  ships  enumerated  in  their  Case — nay,  even  (as  it 

would  seem)  for  all  captures  whatever  ascertained  to  have  made  by 
confederate  armed  ships  during  the  war ;  for  all  losses  inflicted  by  them 
which  the  American  citizens  who  have  suffered  thereby  may  think  proper 
to  'Ask  to  have  charged  against  Great  Britain;  and,  further,  for  the 
expenditure  alleged  to  have  been  incurred  in  trying  to  capture  those 
ships  or  to  protect  Uoited  States  commerce  against  them. 

116.  The  British  Government  has  thought  it  right  to  present  to  the 
obv^rvation.  on  Hoticc  of  thc  arbltrators  some  considerations,  which  it  be- 

measoT'Jf'ooarpSn'!  Hcvcs  to  bc  just  RuA  matcrlal,  dii-ected  to  show  that  any 
..lion.  claims  of  this  nature  for  losses  in  war,  alleged  to  have  been 

sustained  through  some  negligence  on  the  part  of  the  neutral,  are,  ia 
principle,  open  to  grave  objections.  It  has  been  observed  that  the 
alleged  default  of  the  neutral,  even  if  it  be  established,  is  not,  in 
any  true  or  proper  sense,  the  cau8v3  of  the  loss  to  the  belligerent; 
certainly,  it  is  in  no  sense  the  direct  or  active  cause;  that  the  only 
share  in  producing  this  loss  which  can  be  attributed  to  the  neutral  is 
indirect  and  passive,  and  consists  in  mere  unintentional  omission ;  that 

»  British  Caae,  pp.  166-7. 
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to  ascertain  witb  any  approach  to  precision  what  that  share  really  had 
been  would  be  in  almost  all  cases  difficnlt,  and  in  many  impossible ; 
that  there  is  no  precedent  for  snch  claims,  and  that  any  argument 
which  can  be  derived  from  the  treaty  of  1794,  and  the  proceedings 
of  the  commis^oners  under  it,  militates  against  them.  It  was  further 
pointed  out  that  the  relation  actually  held  toward  the  United  States 
by  the  people  of  the  Confederate  States,  who  were  the  active  agents  in 
inflicting  the  losses  complained  of,  and  by  whom,  according  to  the  rea^ 
soning  of  the  United  States  themselves,  the  neutrality  of  Great  Britain 
was  violated  or  eluded,  is  itself  an  argument  against  these  demands. 
These  States  are  part  of  the  Union,  and  would  share  in  any  benefit 
which  would  accrue  to  its  public  revenue  from  whatever  the  arbitrators 
might  award  to  be  paid  by  Great  Britain.  On  what  principle  of  inter- 
national equity,  it  was  asked,  can  a  Federal  Commonwealth,  so  com- 
posed, seek  to  throw  upon  a  neutral,  assumed  at  the  most  to  have  been 
guilty  of  some  degree  of  negligence,  liabilities  which  belonged  in  the 
first  degree  to  its  own  citizens,  with  whom  it  has  now  re-entered  into 
relations  of  political  unity,  and  from  which  it  has  wholly  absolved 
those  citizens?^ 

117.  Supposing,  however,  the  question  of  compensation  to  arise,  and 
supposing  the  arbitrators  to  be  of  opinion  that  claims  of  this  nature 
are  not  altogether  inadmissible  in  principle,  it  has  been  maintained,  on 
the  part  of  Great  Britain — 

That  the  losses  which  may  be  taken  into  account  by  tbe  arbitrators 
are  at  the  utmost  those  only  which  have  directly  arisen  from  the  cap- 
ture or  destruction,  by  one  or  more  of  the  cruisers  specified  in  the  case 
of  the  United  States,  of  ships  or  property  owned  by  the  DnitM  States, 
or  by  citizens  of  the  United  States,  and  that  the  extent  of  the  liability 
of  Great  Britain  for  any  such  losses  cannot  exceed  that  proportion  of 
them  which  may  be  deemed  justly  attributable  to  some  specific  failure 
or  failures  of  duty  on  the  part  of  her  Government  in  respect  of  such 
cruiser  or  cruisers ; 

That  it  is  the  duty  of  the  arbitrators,  in  deciding  whether  claims  for 
compensation  in  respect  of  any  particular  default  are  tenable,  and  on 
the  extent,  if  any,  of  liability  incurred  by  such  default,  to  take  into 
account,  not  only  the  loss  incurred,  but  the  greater  or  less  gravity  of  the 
default  itself  and  all  the  causes  which  may  have  contributed  to  the  loss, 
and  particularly  to  consider  whether  the  alleged  loss  was  wholly  or  in 
part  due  to  a  want  of  reasotiable  activity  and  care  on  the  part  of  the 
United  States  themselves,  to  an  omission  on  their  part  to  take  such 
measures  as  would  have  prevented  or  stopped  the  depredations  com- 
plained of,  and  conduct  the  operations  of  war,  proper  for  that  purpose, 
with  the  requisite  degree  of  energy  and  judgment ; 

That  the  claims  for  money  alleged  to  have  been  expended  in  endeavor- 
ing to  capture  or  destroy  any  confederate  cruiser  are  not  admissible  to- 
gether with  tbe  claims  for  losses  inflicted  by  such  cruiser  ;^ 

That  the  claims  for  interest  are  clearly  inadmissible.  The  demands  of 
the  United  States  are  not  for  a  liquidated  sum,  payment  of  which  has 
been  delayed  by  the  fault  of  the  debtor.  They  are  a  mass  of  doubtful 
claims,  of  unascertained  amount,  which  have  been  a  subject  of  negoti- 
ation, which  Great  Britain  has  long  been  willing  to  refer  to  arbitration, 
and  which  would  have  been  so  refenad,  had  not  obstacles  been  repeat- 
edly interposed  by  the  United  States ;  ^ 

'British  Counter  Case,  p.  132.  aiWd.,  p.  141. 
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That,  should  the  tribunal  award  a  sum  in  gross,  this  sum  ought  to  be 
measured  solely  by  the  extent  of  liability  which  the  tribunal  may  find 
to  have  been  incurred  by  Great  Britain  on  account  of  any  failure  or 
failures  of  duty  proved  against  her.^ 

118.  These  propositions  appear  to  Great  Britain  too  clear  to  need  the 
support  of  argument.  It  is  evident  that  should  the  arbitrators  be  satis- 
fied that,  as  to  any  ship  and  in  any  particular,  there  has  been  a  clearly 
ascertained  default  on  the  part  of  Great  Britain,  it  would  then  become 
their  duty  to  examine  wherein  the  default  consisted,  and  whether  it  was 
a  just  ground  for  pecuniary  reparation ;  and,  if  so,  to  determine  the  gen- 
eral limits  of  the  liability  incurred,  having  regard  both  to  the  nature 
and  gravity  of  the  default  itself  and  the  proportion  of  loss  justly  and 
reasonably  assignable  to  it.  The  liability  thus  determined,  or  the  ag- 
gregate of  such  liabilities,  as  the  case  may  be,  constitutes,  it  is  evident, 
the  only  just  measure  of  the  comi)ensation,  if  any,  to  be  awarded  to  the 
United  States.  The  basis  of  the  award  must  be  the  fact,  established  to 
the  satisfaction  of  the  arbitrators,  that  certain  losses  have  been  sus- 
tained on  the  one  side,  which  are  justly  attributable  to  certain  specific 
failures  of  duty  on  the  other,  in  respect  of  a  certain  ship  or  ships ;  and 
the  basis  of  the  award  must  also  be  the  basis  for  computing  the  sum 
to  be  awarded.  The  power  of  awarding  a  gross  sum  does  not  author- 
ize the  arbitrators  to  depart,  in  substance,  from  this  basis,  although  it 
may  relieve  them  from  the  necessity  of  a  minute  inquiry  into  the  par- 
ticulars of  alleged  losses  and  from  intricate  and  perhaps  inconclusive 
calculations. 

The  only  question  which  can  arise,  should  the  tribunal  be  satisfied 
that  Great  Britain  has  failed  in  the  discharge  of  any  international 
obligation  toward  the  United  States,  is,  what,  if  any,  compensa- 
tion in  money  would  afford  a  just  reparation  for  the  loss  caused 
by  that  default!  International  law,  while  it  recognizes  the  obligation, 
as  between  sovereign  States,  to  redress  a  wrong  committed,  knows 
nothing  of  penalties.  Two  alternative  modes  of  ascertaining  the 
amount  have  been  provided  by  the  treaty.  But,  which  mode  soever 
it  may  be  found  convenient  to  pursue,  the  question  continues  to  be  in 
substance  the  same ;  for  the  foundation  of  the  award  must  remain  the 
same,  (some  specific  failure  or  failures  of  duty,  alleged  and  proved  to 
the  satisfaction  of  the  Tribunal,)  and  the  principle  of  calculation,  there- 
fore, is,  of  necessity,  the  same.  What  is  due  from  Great  Britain!  would 
be  the  question  for  the  arbitrators  j  what  is  due  from  Great  Britaiq  t 
would,  in  like  manner,  be  the  question  for  the  board  of  assessors,  and 
justice  would  as  clearly  forbid  that  more  than  what  is  due  should  be 
awarded  by  the  former  as  that  less  should  be  awarded  by  the  latter. 

119.  Lastly,  it  has  been  shown  by  a  fair  and  careful  examination 
of  the  various  classes  of  claims  presented  by  the  United  States,  so  far 
as  such  an  examination  was  possible  in  the  absence  of  the  necessary 
materials,  (which  the  United  States  have  not  furnished,)  that  the  esti- 
mates of  losses,  private  and  public,  which  have  been  laid  before  the  Tri- 
bunal, are  so  loose  and  unsatisfactory,  and  so  plainly  excessive  iu 
amount,  that  they  cannot  be  accepted  as  supplying  even  a  prima-facie 
basis  of  calculation.  It  has  been  likewise  shown  that  the  estimates  of 
expenditure  were  the  claims  on  that  head  to  be  considered  admissible, 
are  also  too  unsatisfactory  to  serve  a  similar  purpose.^ 

Some  new  matter  being  contained  in  the  revised  list  of  claims  ap- 
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pended  to  the  Counter  Case  of  the  United  States  with  reference  to  these 
points,  Her  Majesty's  Government  has  thought  it  most  convenient  to 
embody  their  further  views  and  arguments  on  this  part  of  the  subject 
in  a  further  report  from  the  committee  appointed  by  the  Board  of  Trade, 
which  constitutes  the  Annex  (C)  to  this  argument.  A  further  note  on 
the  claims  presented  by  the  Government  of  the  United  States  for  ex- 
penditure alleged  to  have  been  incurred  in  the  pursuit  and  capture  of 
the  confederate  cruisers  is  also  appended  as  Annex  (D.) 

120.  With  reference  to  the  question  of  compensation,  it  has  been  ob- 
served that  it  would  be  unjust  to  hold  a  neutral  nation  liable  for  losses 
inflicted  in  war,  which  reasonable  energy  and  activity  were  not  used  to 
prevent,  on  the  plea  that  the  vessels,  which  were  instrumental  in  the 
infliction  of  the  loss,  were  procured  from  the  neutral  country,  even 
though  it  may  be  alleged  that  there  was  some  want  of  reasonable  care 
on  the  part  of  the  neutral  government.  The  utmost  period  over  which 
a  liability  once  established  on  the  ground  of  default  could  be  extended 
on  any  rational  principle  would  be  that  which  must  elapse  before  the 
aggrieved  belligerent  would,  by  the  use  of  due  diligence  and  proper 
means  on  his  own  part,  have  the  opportunity  of  counteracting  the  mis- 
chief.^ The  United  States  seem  to  take  exception  to  this  position. 
To  Great  Britain  it  appears  to  be  just  and  reasonable  in  itself,  to  be  sup- 
ported by  sound  legal  principles  and  analogies,  and  to  be  a  necessary 
limitation  of  claims  of  this  nature,  should  they  be  considered  admissible 
in  principle. 

121.  The  British  government  has  been  compelled,  therefore,  to  .take 
notice  of  the  inefficiency  of  the  measures  which  were  adopted  by  the 
Government  of  the  United  States  during  the  war  to  protect  their  com- 
merce at  sea  and  prevent  the  losses  of  which  they  now  complain — losses 
sustained  from  ordinary  operations  of  war,  the  whole  burden  of  which 
the  belligerent  seeks,  now  that  the  contest  is  at  an  end,  to  transfer  to  a 
neutral  nation.  It  can  hardly  be  doubtful  th^t  these  would  have  been 
in  great  measure  averted,  if  the  naval  resources  of  the  United  States 
had,  at  the  time,  been  employed  with  reasonable  activity  for  the  purpose.^ 

122.  It  is  not,  then,  without  reason  that  the  British  government  has, 
in  the  concluding  paragraphs  of  its  Counter  Case,  described 

the  claims  which  the  tribunal  is  asked  to  sanction  by  its 
award  as  of  grave  aiid  serious  consequence  to  all  neutral  nations.  In 
truth,  it  is  not  too  much  to  say  that,  were  they  to  be  affirmed  as  the 
United  States  have  presented  them,  and  were  the  principles  on  which 
they  have  been  framed  and  argued  to  obtain  general  acceptance,  the 
situation  of  neutral  powers  would  be  entirely  altered,  and  neutrality 
would  become  an  onerous  and,  to  the  less  powerful  states,  (such,  espe- 
cially, as  cherish  the  freedom  of  commerce  and  have  free  institutions,)  an 
almost  impossible  condition.  It  is  the  interest  of  all  nations  that  the 
recognized  duties  of  neutrality  should  be  discharged  with  good  faith 
and  reasonable  care ;  and  Great  Britain  requires  of  others  in  this  re- 
spect nothing  which  she  is  not  ready  to  acknowledge  herself  equally 
bound  to  perform.  But  it  is  likewise  the  interest  of  all  nations,  and  in 
a  still  higher  degree,  that  these  duties  should  be  as  little  burdensome 
as  possible. 

123.  The  question  submitted  to  the  tribunal  is  not  whether  the  subor- 
dinate officials  of  the  British  government,  or  even  the  government 
itself,  might  or  might  not,  on  some  occasions  during  the  war,  have 
acted  with  greater  dispatch  or  with  better  judgment.    Nor  has  it  to 

>  British  Counter  Case,  p.  140.  « ibi^j.,  part  X,  pp.  138-140. 
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determine  whether  it  would  be  for  the  advantage  of  the  world  that 
rules  of  action  which  have  not  been  recognized  in  past  time  should  be 
established  for  the  future.  These  are  matters  of  opinion  which  Great 
Britain  would  not  have  consented  to  refer  to  arbitrators.  The  question 
for  decision  is  a  question  of  positive  duty  and  liability,  to  be  determined 
solely  by  the  application  of  accepted  rules  and  settled  principles  to 
ascertained  facts.  And  no  award  can  with  justice  be  made  against 
Great  Britain  to  which  the  United  States,  or  Italy,  or  Switzerland,  or 
Brazil,  or  any  other  power,  under  similar  circumstances,  would  be  justly 
unwilling  to  submit. 


ANNEX  (A.)-COMMUNICATIONS  BETWEEN  THE  BRITISH  AND 
AMERICAN  GOVERNMENTS,  DURING  THE  CIVIL  WAR,  WITH 
REFERENCE  TO  THE  STATE  OF  THE  NEUTRALITY  LAWS  OF 
GREAT  BRITAIN. 


lu  addition  to  the  Annex  (B)  to  the  British  Counter  Case,  it  is  thought 
desirable  here  to  exhibit,  in  one  view,  the  ettect  of  every  material  com- 
munication which  passed  during  the  war  between  the  British  and  Amer- 
ican governments  with  reference  to  the  state  of  the  neutrality  laws  of 
Great  Britain.  It  will  be  seen  (1)  that  the  equal  efficacy  of  the  provi- 
sions of  the  British  foreign-enlistment  act  with  those  of  the  American 
act  of  the  20th  April,  1818,  was  never  during  that  period  seriously  called 
in  question,  and  (2)  that  the  only  additionallegislation  then  solicited 
from  Great  Britain  by  the  United  States  was  of  a  different  kind,  with 
a  view  either  to  the  prevention  of  the  trade  in  articles  contraband  of 
war  between  Great  Britain  or  her  colonies  and  the  Confederate  States,  or 
to  the  more  effectual  repression  of  acts  inconsistent  with  neutrality  in 
the  British  North  American  possessions,  conterminous  with  the  United 
States. 

On  the  28th  June,  1861,  Mr.  Seward  wrote  thus  to  Mr.  Adams: 

As  it  is  nnderstood  that  there  is  an  act  of  the  British  Parliament  similar  to  our  act  of 
fieutraliiy  of  the  Wth  April,  1818, 1  have  to  request  that,  if  any  infringement  of  the 
British  act  adverse  to  the  rights  of  this  Government  should  come  to  your  knowledge, 
you  will  cause  complaint  thereof  to  be  made,  in  order  that  the  parties  implicated  may 
be  prosecuted  according  to  law.  ^ 

On  the  7th  September,  1861,  Mr.  Seward  instmcted  Mr.  Adams  to  remind 
LordEussell  of  an  act  of  Congress  passed  in  1838,  during  an  insurrection 
against  the  British  authority  in  Canada,  adding : 

The  British  government  will  judge  for  itself  whether  it  is  suggestive  of  any  meas- 
ures on  the  part  of  Great  Britain  that  might  tend  to  preserve  the  peace  of  the  two 
countries,  and,  through  that  way,  the  peace  of  all  nations.' 

On  the  10th  of  the  same  month  he  forwarded  to  Mr.  Adams  an  inter- 
cepted letter  relative  to  the  shipment  of  arms  and  powder  from  Nausau 
for  the  use  of  the  confederates,  and  said : 

The  existing  British  statute  for  the  prevention  of  the  armed  expeditions  against  countiies  at 

peace  mVi  Great  Britain  is  understood  to  be  similar  to  our  act  of  Congress  of  the  &th  of 

April,  1818.    Proceedings  like  that  referred  to  in  the  letter  of  Baldwin,  however,  afford 

ns  special  reason  to  expect  legislation  on  the  part  of  the  British  Qovemment,  of  the 

character  of  our  act  of  1838.    It  may  be,  however,  that  the  British  Government  now 

has  the  power  to  prevent  the  exportation  of  contraband  of  war  from  British  colonies 

near  the  United  States,  for  the  use  of  the  insurgents  in  the  South.  ^ 

On  the  11th  and  the  14th  of  September,  1861,  Mr.  Seward  expressed 
his  regret  that  the  British  laws  were  not  effectual  to  repress 
this  description  of  trade.  At  a  much  later  date,  (24th  October,  1864,) 
recurring  to  the  same  suggestion,  he  wrote : 

The  insufficiency  of  the  British  neutrality  act  and  of  the  warnings  of  the  Queen's 
proclamation,  to  arrest  the  causes  of  complaint  referred  to,  were  anticipated  early  in 
the  existing  struggle ;  and  that  Government  was  asked  to  apply  a  remedy  by  passing 


I  Appendix  to  Case  of  the  United  States,  vol.  i,  p.  517. 
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an  act  more  stringent  in  its  character,  such  as  ours  of  the  10th  March,  1838,  which  was 
occasioned  hy  a  similar  condition  of  affairs.  This  request  has  not  been  complied  with, 
though  its  reasonableness  and  necessity  have  been  shown  by  subsequent  events.' 

The  act  of  Congress  of  1838,  thus  referred  to,  was  a  temporary  statute, 
(of  two  years'  duration,)  by  which  power  was  given  to  the  officers 
of  the  United  States  Government  *^  to  seize  or  detain  any  vessel,  or 
any  arms  or  munitions  of  war,  which  might  be  provided  or  prepared 
for  any  military  expedition  or  enterprise  agaimt  the  territory  or  domin- 
ions  of  any  foreign  prince  or  state^  <£'(?.,  conterminous  with  the  United  States  ^ 
and  with  whom  they  were  at  peace,  contrary  to  the  sixth  section  of  the  act 
of  the  20th  Aprils  1818,"  and  "  to  seize  any  vessel  or  vehicle,  and  all  arms 
or  munitions  of  war,  about  to  pass  the  frontier  of  the  United  States  for 
any  place  within  any  foreign  statCy  etc.,  contemiinotis  with  the  United  States j 
where  the  character  of  the  vessel  or  vehicle,  and  the  quantity  of  arms 
and  munitions,  or  other  circumstances,  should  furnish  probable  cause  or 
believe  that  the  vessel  or  vehicle,  arms  or  munitions  of  war,  were  intended 
to  be  employed  by  the  owner  or  owners  thereof,  or  any  other  person 
with  his  or  their  privity,  in  carrying  on  any  military  expedition  or  ope- 
rations within  the  territory^or  dominions  of  any  foreign  prince^  cfcc,  conter- 
minous with  the  United  States^^  suitable  provisions  being  made  for  the 
trial,  in  due  course  of  law,  of  the  legality  of  all  such  seizures.  These 
powers  (limited,  as  they  were,  to  operations  illegal  under  the  act  of  20tli 
April,  1818,  of  which  the  destination  should  be  some  territory  conter- 
minous with  the  United  States)  were  still  further  guarded  and  limited 
by  the  following  proviso : 

Provided,  That  nothing  in  this  act  contained  shall  he  consttmed  to  extend  to,  or  interfere 
icith,  any  trade  in  arme  or  munitions  of  war,  conducted  in  vessele  hy  sea,  with  any  foreign  port 
or  f  lace  whatever,  or  with  any  other  trade  which  might  have  been  lawfully  carried  on 
before  the  passage  of  this  act,  under  the  law  of  nations,  and  the  provisions  of  the  act 
hereby  amended. 

If  a  law  substantially  similar  to  this  had  been  enacted  in  Great 
Britain,  it  would  have  been  wholly  inapplicable  to  the  trade  by  sea  in 
articles  contraband  of  war,  for  the  repression  of  which  its  enactment 
was  suggested  by  Mr.  Seward.  Its  efficacy  would  have  been  confined 
to  such  acts,  hostile  to  the  United  States,  as  might  be  attempted  in  the 
British  possessions  conterminous  with  those  States.  Such  a  law  was, 
in  point  of  fact,  enacted  by  the  Canadian  Legislature  as  soon  as  acts  of 
that  nature  were  attempted  by  the  Confederates  in  the  British  North 
American  provinces ;  and  Her  Majesty's  Government  has  no  reason  to 
suppose  that  the  measures  then  taken  to  preserve  from  violation  the 
neutrality  of  Her  Majesty's  North  American  possessions  were  deemed 
unsatisfactory,  or  insufficient  to  meet  that  emergency,  by  the  Govern- 
ment of  the  United  States. 

Of  the  correspondence  which  took  place  between  December,  1802,  and 
March,  1863,  when  Her  Majesty's  Government  invited,  from  Mr.  Adams, 
suggestions  with  a  view  to  concurrent  amendments  in  the  Foreign-Enlist- 
ment Acts  of  both  countries,  (which  suggestions  were  met  by  an  invitation 
from  the  United  States  to  Her  Majesty's  Government  to  make  proposi- 
tions for  that  purpose,  it  being  at  the  same  time  expressly  stated  that 
the  Government  of  the  United  States  considered  their  own  law  "  as  of  very 
sufficient  vigor,"  or,  as  Earl  Kussell  understood  Mr.  Adams  to  say, 
that  "  they  did  not  see  how  their  own  law  on  this  subject  could  be  im- 
proved,")* and  the  opinion  then  formed  and  announced  to  Mr.  Adams  by 

^  Appendix  to  Case  of  the  United  States,  vol.  i,  p.  677. 

-  Appendix  to  the  Case  of  the  United  States^  vol.  i;  pp.  668, 669 ;  also,  pp.  535  and  602. 
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the  British  Goverument,  (on  which  they  always  afterward  acted,)  that 
the  British  law  was  also  sufficient  for  its  intended  purpose,  in  all  cases 
in  which  the  necessary  evidence  of  the  facts  could  be  obtained,  a  suf- 
ficient account  has  been  given  in  the  Annex  (B)  to  the  British  Counter 
Case. 

The  reply  of  Mr.  Seward,  (2d  March,  1863,)  when  informed  of  the  con- 
clusion thus  arrived  at  by  the  Cabinet,  has  been  referred  to  in  an  earlier 
portion  of  this  argument.  "  It  remains,''  he  said,  "  for  this  Government 
only  to  say,  that  it  will  be  your  duty  to  urge  upon  Her  Majesty's  Gov- 
ernment the  desire  and  expectation  of  the  President,  that  henceforward 
Her  Majesty's  Government  will  take  the  necessary  measures  to  enforce 
the  execution  of  the  law  as  faithfully  as  this  Government  has  executed  the 
corresponding  statutes  of  the  tfnited  States.'^  ^  The  substantial  agreement 
of  the  provisions  of  the  British  law  with  the  law  of  the  United  States, 
on  this  subject,  was  repeatedly  afterward  admitted  and  referred  to. 

On  the  9th  April,  1863,  Mr.  Dayton  wrote  from  Paris  to  Mr.  Sew- 
ard :  '^  I  told  M.  Drouyn  de  Lhuys  our  Foreign-Enlistment  Act  was  the 
same  as  that  of  England  ;"  ^  to  which  Mr.  Seward  replied,  (24th  April, 
1863 :)  "  You  have  done  the  country  a  good  service  in  explaining,  in 
your  conversations  with  M.  Drouyn  de  Lhuys,  the  manner  in  which  we 
have  heretofore  maintained  our  neutrality  in  foreign  wars,  by  enforcing 
our  enlistment  laicSy  tchich  are  in  all  respects  the  same  as  those  of  Great 
Britain.^  ^ 

On  the  11th  July,  1863,  (after  the  trial  of  the  Alexandra,  and  with 
reference  to  the  view  of  the  British  Foreign-Enlistment  Act,  then  taken 
by  the  Lord  Chief  Baron  Pollock — a  view  in  which  Her  Majesty's  Gov- 
ernment never  acquiesced,  and  on  which  they  never  afterward  acted,) 
Mr.  Seward  wrote : 

I  may  safely  protest,  ou  bebalf  of  tbe  Uuited  States,  against  the  a^umption  of  that 
position  by  tbe  liritisb  nation,  because  tbis  Government,  with  a  Statute  exactly  simiUar  to 
that  of  Great  Britain,  does  constantly  bold  it«elf  able  and  bound  to  prevent  sacb  inju- 
ries to  Great  Britain.  Tbe  President  tbinks  it  not  improper  to  suggest,  for  the  consid- 
eration of  Her  Majesty^s  Government,  the  question  whether,  on  appeal  to  be  made  by 
them,  Parliament  might  not  think  it  just  and  expedient  to  amend  the  existing  Statute 
in  such  a  way  as  to  effect  what  the  two  Governments  actually  believe  it  ought  now 
to  accomplish.  In  case  of  such  an  appeal,  the  President  would  not  hesitate  to  apply 
to  Congress  for  an  equivalent  amendment  of  the  laws  of  the  United  States,  if  Her 
Majesty's  Government  should  desire  such  a  proceeding,  although  here  such  an  amend- 
ment  is  not  deemed  necessary.* 

On  the  10th  September,  1863,  Mr.  Adams  reported  to  Mr.  Seward, 
with  expressions  of  much  satisfaction,  a  speech  then  recently  made  by 
Earl  Bussell  at  Dundee : 

You  wiU  not  fail  to  observe  the  greatly  increased  firmness  of  his  language ;  and 
more  especiaUy  his  intimation  that  new  powers  may  he  solicited  from  Parliament,  if 
hose  now  held  should  prove  insufficient.    This  is,  at  least,  the  true  tone.^ 

On  the  16th  of  the  same  month,  Mr.  Adams  (with  reference  to  the 
iron-clad  rams  at  Birkenhead,  which  were  soon  afterward  seized  by  Her 
Majesty's  Government)  wrote  to  Earl  Eussell : 

Your  Lordship  will  permit  me  to  remind  yon  that  Her  Msgesty's  Government  cannot 
justly  plead  the  inefficiency  of  the  provisions  of  the  Enlistment  law  to  enforce  the  du- 
ties of  neutrality  in  the  present  emergency  as  depriving  them  of  the  power  to  pre- 
vent the  anticipated  danger.  It  wiU  ooubtless  be  remembered  that  the  proposition 
made  by  you,  and  which  I  have  had  the  honor  of  being  the  medium  of  conveying  to 
my  Government,  to  agree  upon  some  forms  of  amendment  of  the  respective  Statutes 

1  Appendix  to  the  Case  of  the  United  States,  vol.  i,  p.  669. 

2  Ibid.,  p.  587.  *  Ibid.,  p.  670. 
» Ibid.,  p.  262.  •  Ibid.,  p.  673. 
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of  the  two  couDtries,  in  order  to  make  them  more  eflfective,  was  entertained  by  the 
latter,  not  from  any  want  of  confidence  in  the  ability  to  er^force  the  existing  Statute,  bat  from 
a  desire  to  co-operate  with  what  then  appeared  to  be  the  wish  of  Her  Majesty^s  Minis- 
ters. Bat,  upon  my  commanicating  this  reply  to  your  Lordship  and  inviting  the  dis- 
enssion  of  propositions,  you  then  imormed  me  that  it  had  been  decided  not  to  proceed 
any  farther  in  this  direction,  as  it  was  the  opinion  of  the  Cabinet,  sustained  by  th& 
authority  of  the  Lord  Chancellor,  that  the  law  was  fully  effective  in  its  present 
f^hape.^ 

There  were  other  parts  of  the  letters  (not  necessary  to  be  further  al- 
luded to)  which  led  Earl  Eussell  to  reply  in  the  following  terms,  (Sep- 
tember, 25, 1863 :) 

There  are  passages  in  your  letter  of  the  16th,  as  well  as  in  some  of  your  former  ones, 
which  eo  plainly  and  repeatedly  imply  an  intimation  of  hostile  proceeding  toward 
Great  Britain  on  the  part  of  the  Government  of  the  United  States,  unless  steps  are 
taken  by  Her  Majesty's  Government  which  the  law  does  not  authorize,  or,  nnless  the 
law,  which  you  consider  as  insufficient,  is  altered,  that  I  deem  it  incumbent  upon  me, 
in  behalf  of  Her  Majesty's  Government,  frankly  to  state  to  yon  that  Her  Mfgest^'s 
Government  will  not  be  induced  by  any  such  consideration  either  to  overstep  the  iinuts 
of  the  law  or  to  propose  to  Parliament  any  new  law,  which  they  may  not,  for  reasons  of 
their  own,  think  proper  to  be  adopted.  Tney  will  not  shrink  from  any  consequences 
of  snch  a  decision.' 

GDo  which  Mr.  Adams,  on  the  29th  September,  1864,  rejoined  : 

I  must  pray  yonr  Lordship's  pardon  if  I  confess  myself  at  a  loss  to  perceive  what 
portions  of  my  late  correspondence  could  justify  the  implications  to  which  you  refer. 
So  far  from  intimating  "  hostile  proceedings  toward  Great  Britain,  unless  the  law, 
which  I  consider  as  insufficient,  is  altered,"  the  hurden  of  my  argument  was  to  nrge  a  re^ 
lianceupon  the  law  as  sufficient,  as  well  from  the  past  experience  of  the  United  States  as  from 
the  confidence  expressed  in  it  by  the  most  eminent  authority  in  this  kingdomJ* 

In  November  and  December,  1863,  dangers  on  the  side  of  Canada  led 
to  a  reyival  of  the  question,  whether  some  legislation,  similar  to  that  of 
the  United  States  in  1838,  might  not  be  useful  for  the  prevention  of  those 
dangers  ;*  and  a  law  for  that  purpose  was  soon  after  enacted  by  the 
Canadian  Parliament,  as  has  been  already  mentioned. 

Nothing  further  passed  upon  this  subject  between  the  two  Govern- 
ments before  the  conclusion  of  the  war. 

1  Appendix  to  Case  of  the  United  States,  vol.  i,  p.  673.  '^  Ibid.,  p.  674. 

» Ibid.,  p.  675.  ^  Ibid.,  pp.  675,  676. 


ANNEX  (B.)-FRExNCH  TRANSLATION  OF  THE  THREE  RULES  IN 
ARTICLE  VI  OF  THE  TREATY  OF  WASHINGTON. 


The  French  Translations,  both  of  the  Case  of  Her  Majesty's  Govern- 
ment and  of  the  Case  of  the  United  States,  (unofficially  provided  for  the 
convenience  of  the  Arbitrators,)  have  given  the  text  of  the  three  Rules  in 
Article  VI  of  the  Treaty,  with  some  variations  of  rendering,  which  (un- 
less corrected)  might  possibly  give  occasion  to  misconceptions  of  the 
exact  sense  of  parts  of  those  Rules.  It  has,  therefore,  been  thought  ex- 
pedient here  to  subjoin,  in  parallel  columns,  an  accurate  copy  of  the 
original  English  text  and  a  revised  French  Translation : 

RULES.  REGLES. 

A  neutral  Government  isbonnd —  Un  Qoavemement  nentre  est  tenu — 

IHrst.  To  use  due  diligence  to  prevent  1.  De  faire  les  dues  diligences  pour  pr^- 

the   fitting  out,   arming,    or  equipping,  venir   la   mise    en    ^tat,  Tarmement  en 

within  its  jurisdiction,  orany  vessel  which  guerre  on  F^quipement,  dans  sa  juridiction , 

it  has  reasonable  ground  to  believe  is  in-  de  tout  vaisseau  qu^il  est  raisonnablement 

tended  to  cruise  or  to  carry  on  war  against  fond^  h  croire  destine  h  croiser  ou  h  faire 

a  Power  with  which  it  is  at  peace ;  and  la  guerre  centre  une  puissance  avec  la- 

fdso  to  use  like  diligence  to  prevent  the  quelle  ce  Gouvemement  est  en  paiz ;  et  de 

departure  from  its  jurisdiction  of  any  ves-  faire  aussi  mdme  diligence  pour  emp^ber 

sel  intended  to  cruise  or  carry  on  war  as  le  depart  bors  de  sa  juridiction  de  tout 

above,  such  vessel  having  been  speciaUy  navire  destined,  croiser  ou2i  faire  la  guerre, 

adapted,  in  whole  or  in  part,  within  such  comme  il  est  dit  ci-dessns,  ce  navire  ayant 

jurisdiction,  to  warlike  use.  ^t6  sp^ialement  adapts,  en  tout  ou  en 

Secondly.  Not  to  permit  or  suffer  either  partie,  dans  les  limites  de  sa  dite  juridic- 

belligerent  to  make  use  of  its  ports  or  tion,  h,  des  usages  beUig^rants. 

waters  as  the  base  of  naval  operations  2.  De  ne  permettre  ni  sonffrir  que  Tun 

against  the  other,  or  for  the  purpose  of  the  des  beUig^rants  fasse  usage  de  ses  ports  ou 

renewal  or  aagmentation  of  military  sup-  de  ses  eauz  comme  d'une  base  d'op^rations 

plies  or  arms,  or  the  recruitment  of  men.  na vales  oontre  Tautre,  ni  pour  renouveler 

Thirdly.  To  exercise  due  diligence  in  its  ou  augmenter  ses  munitions  militaires  ou 

own  ports  and  waters,  and,  as  to  aU  per-  son  armement,  ou  s^  procurer  des  recrues. 

sons  within  its  jurisdiction,  to  prevent  3.  IVezercer  les  dues  diligences  dans  ses 

any  violation  of  tbe  foregoing  obligations  propres  ports  et  eanx,  et  d.  I'^gard  de  ton- 

and  duties.  tes  personnes  dans  les  limites  de  sa  juri- 
diction, afin  d'empdcber  toute  violation 
des  obligations  et  devoirs  pr^cMents. 

The  following  is  the  translation,  above  referred  to,  of  the  Eules,  as 
stated  in  the  American  Case,  printed  in  parallel  columns  with  a  second 
translation,  which  will  be  found  at  page  513  of  the  first  Part  of  the 
**  Choix  de  Pieces  Justificatives,'^  furnished  by  the  United  States : 

Translation  taken  from  the  Case  of  the  United    Translation  taken  from  the  "  Choix  de  Pi^s 

States.  Justificaiives  ^^  of  the  United  States. 

Ri:OLES.  RAGLES. 

Un  Gouvemement  nentre  est  oblige —  Un  Gouvemement  neutre  est  tenu — 

1.  A.  faire  tontes  les  diligences  n^ces-  Premi^rement.  De  faire  toutes  les  dili- 

saires  pour  s'opposer  dans  les  limites  desa  gences  n^essaries  pour  ^viter  qu'il  soit 

juridiction  temtoriale  k  ce  qu'un  vaisseau  arm6  ou  ^uip^,  dans  sa  Juridiction,  aucifn 

soit  mis  en  mesure  de  prendre  la  mer,  k  ce  vaisseau  qu'il  serait  fond^  &  croire  dispose 

qu'il  soit  arm6  ou  ^uip^,  quand  ce  Gou-  k  croiser  ou  h  faire  la  guerre  oontre  une 

vemement  a  des  motifs  suffisants  pour  pen-  puissance  avec  laqueUe  il  est  en  paix;  et 
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ser  que  ce  Taisseau  est  destluiS  h  croiser  on  d'oser  de  la  m^rae  diligence  poar  empCclier 

h  faire  des  actes  de  guerre  contre  une  puis-  que  des  vaisseaux  destin^  h,  croiser  ou  k 

sance  avec   laquelle  il  est  lui-mdme  eu  faire  la  guerre,  comme  il  est  dit  ci-deasas, 

paix.    Ce  Gk)uvomement  doit  faire  6gale-  sortent  de  sa  juridiotion,  s'ils  y  out  6t6f  en 

ment  toutes  les  diligences  n^cessaires  pour  tout   on  partie,  adapt6s   sp^cialement  k 

s'opposer  h  ce  qu'un  vaissean  destiu^  h  1' usage  de  la  gaerre. 
croiser  on  h  faire  des  actes  de  guerre, 
comme  il  est  dit  ci-dessus,  quitte  les  li- 
mites  de  sa  jnridiction  territoriale  dans  le 
cas  oti  il  y  aurait  6t4  sp^cial6ment  adapt<^, 
soit  en  totality,  soit  en  partie,  k  des  usages 
bellig^rants. 

2.  Un  gouvemement  neutre  ne  doit  ni  Secondemeut.  II  est  tenu  do  ne  permet- 
permettre  ni  tol^rer  que  I'un  des  bellig^-  trc  ni  souffrir  qu'aucun  des  bellig^rauts 
rants  se  serve  de  ses  ports  ou  de  ses  eaux  se  serve  de  ses  ports  ou  de  ses  eaux  pour 
comme d^une base  d'op^rationnavale  contre  en  faire  la  base  d'op^rations  navales  con- 
nu  autrebellig^rant ;  11  ne  doit  ni  permettre  tre  I'autre,  ou  daus  le  but  soit  de  renon- 
ni  tol^rer  non  plus  que  I'un  des  belligdrants  veler  ou  augmenter  les  appro  visionnementa 
renouvelle  ou  augmente  ses  approvision-  militaires  ou  les  armes;  soit  de  recruter  des 
nements   militaires,  qn'il  se  procure  des  bomraes. 

armes   on  bien  encore  qu'il  recrnte  des 
hommes. 

3.  Un  Gonvemement  neutre  est  oblige 

de  faire  toutes  les  diligences  requises  dans  Troisi^memeut.  D'exercer  la  surveillance 

ses  ports  et  dans  ses  eaux,  en  vue  de  pr^-  ndcessaire  dans  ses  propres  ports  et  daus 

Tenir  toute  violation  des  obligatious  et  ses  eaux,  comme  aussi  sur  tout  individu 

devoirs    ci-dessus   ^nonc^s;    il    agira  de  dans  sa  juridiotion,  pour  pr6venir  toute 

meme  h  l'<Sgard  de  toutes  lespersonnesqul  violation  des  obligations  et  des  droits  qui 

se  trouvent  daus  sa  jnridiction.  pr^c^dent. 


ANNEX  G.-REPORT  OF  THE  COMMITTEE  APPOINTED  BY  THE 

BOARD  OF  TRADE. 


lu  accordance  with  the  request  of  the  Board  of  Trade,  we  have  exam- 
iued  the  Eevised  List  of  Claims  presented  by  the  United  States  Agent 
on  the  loth  of  April  last,  and  have  to  offer  the  following  observations 
on  them  in  continnation  of  our  First  Keport : 

The  aggregate  amount  of  claims  contained  in  the  Revised  Statement  is 
$25,547,101.  It  is  composed  of  a  claim  of  $5,808,066,  for  increased  in- 
surance premiums ;  a  claim  of  $479,033,  which  is  styled  "miscellane- 
ous f  and  a  claim  of  810,260,062,  for  losses  sustained  in  respect  of  the 
A'essels  destroyed  by  the  cruisers. 

As  regards  the  claim  for  "  increased  insurance  premiums,''  it  is  a  claim 
for  alleged  indirect  losses,  with  which  we  have  no  concern.  It  may  not, 
however,  be  unworthy  of  notice  that  the  claim  has  been  increased  from 
$1,120,705,  in  the  Former  Statement,  to  $5,808,066  in  the  Revised  State- 
ment, between  the  respective  dates  of  the  4th  of  October  and  the  15th 
of  March. 

As  regards. the  before-mentioned  "miscellaneous''  claim,  it  is  to  be 
found  at  p.  290  of  the  Revised  Statement,  and  consists  of  the  following 
items: 

1.  A  claim  of  $11,788,  which  is  described  as  follows :  "  For  detention 
of  ship  at  Philadelphia,  unable  to  procure  freight  by  reason  of  the  depre- 
dations of  the  Alabama  and  other  insurgent  cruisers." 

2.  A  claim  of  $15,761  for  the  detention  of  another  ship,  which  is  de- 
scribed in  exactly  the  same  way  as  the  last  claim. 

3.  A  claim  of  $55,000  "  for  loss  of  vessel  captured  by  insurgent  cruis- 
ers V.  H.  Joy  and  Music  (sailing  under  letters  of  marque)  near  the 
mouth  of  the  Mississippi." 

4.  A  claim  of  $95,000  "  for  expenses  and  loss  on  account  of  the  break- 
ing up  of  the  regular  voyage  of  the  bark  Almina,  the  ship  Daylight,  and 
the  ship  Julia  G.  Tyler." 

5.  A  claim  of  $300,032  for  damages,  breaking  up  business  of  "  dis- 
l)atch-line  of  China  packets." 

6.  A  claim  of  $1,452  by  John  Burns,  Manchester,  England,  for  his 
deceased  son  Joseph  Burns,  "  for  loss  of  one  hundred  and  eightieth 
share  in  catchings  of  the  whale-ship  Hedaspe,  of  New  Bedford,  which  he 
(the  claimant)  states  was  sunk  by  the  Alabama  with  all  hands  on  board." 

As  regards  the  first,  second,  fourth,  and  fifth  of  these  claims,  it  is 
manifest  at  once,  from  the  above-mentioned  description  of  them,  taken 
&om  the  Statement  itself,  not  merely  that  the  damages,  which  are  not 
and  cannot  be  attributed  in  any  definite  degree  to  any  one  or  more  of 
the  Confederate  cruisers,  are  of  far  too  remote  a  character  to  be  allowed, 
but  also  that  these  claims  are,  from  their  very  nature,  entirely  and  essen- 
tially claims  for  indirect  losses,  with  which  we  have  nothing  to  do. 

As  regards  the  third  claim,  there  is  no  doubt  that  it  must  have  been 
inadvertently  inserted,  for  the  cruisers  V.  H.  Joy  and  Music  therein  re- 
ferred to  are  not  comprised  in  the  list  of  cruisers  mentioned  in  the 
United  States  Case  or  Counter  Case,  and  are  not  stated  to  have  been  in 
any  way  connected  with  any  act  or  default  on  the  part  of  the  British 
Government.^ 


^  The  same  consideration  affects  the  claims  connected  with  the  cruisers  Boston  and 
SaUie  in  the  "Former  Statement,"  (see  p.  63.) 
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As  regards  tbe  claim  by  John  Bams  for  his  deceased  son  Joseph  Bums, 
it  will  be  enough  to  observe,  in  the  first  place,  that  it  is  apparently  ad- 
vanced by  a  British  subject ;  in  the  second  place,  that,  considering  the 
nature,  variety,  and  extent  of  the  demands  generally  put  forward,  one 
can  scarcely  doubt  that,  if  the  whale-ship  Hedaspe  had  been  in  fact  de- 
stroyed by  the  Alabama,  there  would  have  been  other  claims  advanced, 
besides  one  for  the  loss  of  only  the  one  hundred  and  eightieth  share  in 
the  catchingsof  the  vessel ;  and,  in  the  third  place,  that  the  claim  is  as 
remarkable  for  the  absence  of  all  material  particulars  in  the  statement, 
as  it  is  for  the  improbability  of  the  fact  on  which  it  is  alleged  to  have 
been  founded. 

For  these  reasons  we  are  of  opinion  that  the  whole  of  this  ''  miscel- 
laneous'' claim  of  $479,033  must  undoubtedly  be  rejected. 

There  remains  then  to  consider  the  claim  of  $19,260,062. 

This  amount  exceeds  the  corresponding  sum  in  the  Statement  ou 
which  we  have  already  reported  by  $1,359,429,  the  excess  being  duepartly 
to  claims  in  respect  of  'vessels  not  claimed  for  nor  mentioned  in  the  Former 
Statementy  and  partly  to  additional  claims  being  put  foncard  in  respect  of 
vessels  mentioned  in  that  Statement. 

Before,  however,  analyzing  this  excess,  and  stating  the  result  at  which 
we  have  arrived,  it  will  be  useful  to  make  some  observations  which  pre- 
sent themselves  on  comparing,  with  theEevised  Statement,  the  Original 
List  of  claims  which  was  sent  by  Mr.  Seward  to  Mr.  Adams  in  August 
1866,  and  also  the  extension  of  this,  as  presented  by  the  President  to 
the  House  of  Eepresentatives  in  April,  1869,  and  which  are  to  be  found 
in  the  fourth  volume  of  "  the  Correspondence  concerning  Claims  against 
Great  Britain  transmitted  to  the  Senate  of  the  United  States." 

These  lists  of  claims  not  only  strongly  confirm  the  opinion  we  ex- 
pressed in  our  First  Eepott,  that  the  estimate  we  there  made  of  the 
value  of  the  vessels  was  probably  a  very  liberal  one,  but  also  show  in  a 
remarkable  manner  how  since  the  year  1866  the  claimants  have  in  most 
cases  enormously  increased  their  estimate  of  the  losses  alleged  to  have 
been  sustained  by  them. 

We  will  cite  some  of  the  more  striking  instances,  calling  the  list  of 
chiims  sent  to  Mr.  Adams  the  ^'  Original  List,''  the  list  presented  to  the 
House  of  Eepresentatives,  the  ^'  Unitod  States  Amended  List,''  the  State- 
ment on  which  we  have  already  reported  the  "  Former  Statement,"  and 
the  revised  list  of  claims  on  which  we  are  now  reporting  "  the  Kevised 
Statement." 

The  Alert — ^The  claim  as  stated  in  the  ^'  Original  List"  amounted  to 
$57,859 ;  in  the  "  Revised  Statement"  (p.  1)  it  amounts  to  $202,726.  In 
the  "  Original  List"  there  was  a  claim  of  $30,000  for  "  interruption  of 
voyage ;"  but  now,  in  addition  to  that  amount,  there  is  claimed  a  sum  of 
$144,869  for  ^^prospective  earnings J^ 

The  Anna  Schmidt — ^This  vessel  was  in  the  "  Original  List"  valued  at 
$30,000,  which  is  somewhat  less  than  the  average  valuation  we  have 
allowed  in  proportion  to  her  tonnage,  but  in  the  ^^  Eevised  Statement " 
(p.  13)  the  sum  claimed  in  respect  of  the  vessel  is  double  that  amount. 

The  Ooiden  Eagle. — In  the  "  Original  List "  the  owners  claimed  for  the 
viS8$e\  $36,000,  and  fov  freight  $26,000.  Our  average  estimate  in  propor- 
tion to  her  tonnage  was  about  $45,000.  In  the  '^  Revised  Statement " 
(p.  40)  the  owners  claim  $86,000  for  vessel  audfreightj  thus  increasing 
yieir  claim  by  nearly  50  per  cent. 

The  Highlander.— She  was  a  vessel  of  1,049  tons,  and  was  in  ballast. 
In  the  "  Original  List"  two  insurance  companies  advanced  claims  for  in- 
surances to  the  extent  of  $30,000,  which  was  probably  about  the  value 
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of  the  vessel,  but  in  the  "Revised  Statement"  (p.  4G)  the  owners  put 
forward  an  additional  claim  for  the  ship  to  the  extent  of  $84,000.  This 
claim  is,  however,  far  less  extravagant  than  the  claim  for  freight,  which 
in  the  *'  Original  List "  amounted  to  $6,000 ;  whereas  in  the  "  Revised 
Statement"  it  exceeds  $68,000,  and  is  advanced  without  any  deduction 
whatever,  although  the  ship  was  in  ballast  at  the  time  of  her  capture. 
It  will  be  found  that  at  pag^s  6  and  27  of  our  first  report  we  have  spe- 
cially commented  on  the  character  and  extent  of  the  extraordinary 
demands  put  forward  in  respect  of  this  vessel. 

The  Ocean  Rover. — In  the  "  Original  List"  the  owners  claimed  $10,400 
for  value  of  shipy  loss  of  oil  on  board,  and  damages  for  breaking  up  of  voy- 
age. The  claims  now  advanced  in  the  "  Revised  Statement "  (p.  68)  in 
respect  of  the  same  losses  exceed  $193,000,  the  difference  between  the 
original  claim  and  the  more  recent  one  being  made  up  entirely  of 
**  double  claims  for  single  losses.^ 

The  Kate  Cory.— In  the  "  Original  List "  the  owners  claimed  $27,800 
for  the  value  of  the  brig,  outfit,  and  oil  on  board,  and  there  was  also  a 
claim  of  $1,820  for  the  value  of  •'  reasonable  prospective  catch  of  oil." 
In  the  "  Revised  Statement"  (p.  51)  the  amounts  insured  have,  as  usual, 
been  added  to  the  claims  by  the  owners,  and  there  has  been  inserted  a 
claim  of  $19,293  for  loss  of  ^'prospective  catch,^  so  that  the  original 
claim  for  $29,620  has  grown  to  $56,474. 

The  Lafayette,  yo.  2. — In  the  "  Original  List "  the  owners  valued  the 
ship  and  outfit  at  $24,000,  which  is  less  than  our  average  valuation  ac- 
cording to  her  tonnage ;  and  the  secured  earnings  at  $10,475;  but  in 
the  "  Revised  Statement "  (p.  55)  the  claim  put  forward  in  respect  of  ship 
and  outfit  and  secured  earnings  is  more  than  $89,000 ;  and  the  prospective 
earnUigs  which  were  in  the  ''Original  List"  valued  at $33,446,  are  now 
estimated  at  a  sum  exceeding  $50,000.  The  original  claim  for  $69,471 
has  grown  to  $141,858. 

The  Rockingham. — The  claim  in  the  "  Original  List "  amounted  to 
??105,000,  whereas  the  claim  in  the  "  Revised  Statement"  (p.  74)  exceeds 
$225,000.  This  is  also  one  of  the  vessels  which  we  selected  in  our  first 
report  (page  23)  as  a  striking  example  of  the  exorbitant  nature  of  some 
of  the  claims.  There  can  be  no  doubt  that  the  original  claim  was  very 
extravagant,  but  in  the  '*  Revised  Statement"  it  has  been  doubled  by 
improperly  adding  the  insurances  to  the  alleged  values. 

The  Union  Jack. — In  the  "  Original  List"  it  is  stated  that  G.  Potter, 
after  deducting  tJie  amount  received  from  the  Atlantic  Insurance  Com- 
pany, claims  the  sum  of  $7,584;  but  in  the  "Revised  Statement"  (page 
111)  he  claims  the  sum  of  $34,526  without  making  any  deduction  for 
insurances,  although  the  insurance  companies  at  the  same  time  claim 
$32,014  in  respect  of  the  amount  insured  by  them ;  and  it  therefore 
clearly  follows  that  a  sum,  at  any  rate  exceeding  $26,000,  is  claimed 
twice  over. 

The  Catherine. — In  the  "  Original  List "  the  owners  claimed  about 
$45,000  for  vessel  and  secured  earnings,  but  made  no  claim  in  respect  of 
prospective  earnings.  Now  in  the  Revised  Statement  (p.  229)  there  is  a 
claim  put  forward  of  $35,829  for  loss  of  vessel  and  cargo,  over  and  above 
$31,676,  the  alleged  amount  of  insurances  by  the  owners,  which  is  also 
at  the  same  time  claimed  by  the  insurance  company.  In  addition  to 
this  there  is  a  claim  for  prospective  eaf'nings  exceeding  $19,600,  so  that 
the  original  claim  of  $45,805  has  now  grown  to  the  enormous  sum  of 
$272,108. 

The  Favorite.— She  was  a  bark  of  393  tons.  In  the  "  Original  List "  the 
Atlantic  Insurance  Company,  as  insurers  and  assignees  of  the  owners, 
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claimed  for  loss  on  vessel  and  outfit  $40,000,  which  there  can  be  little 
doubt  was  the  full  value.  In  the  "  Revised  Statement''  (p.  240)  the  claims 
in  respect  of  the  vessel  and  outfit  amount  altogether  to  $110,000.  The 
master  in  the  "  Original  List"  claimed  $1,498  for  the  loss  ofhiseffecis  ;  but 
now  he  claims  for  the  loss  of  his  personal  property,  $2,239,  and /or  loss  of 
interest  in  oil  and  bone  $2,709. 

Tlie  Isaac  Hoicland. — In  the  ^'Orio:inal  List"  the  claim  iov prospective 
earnings  was  $53,075,  but  in  the  *'  Eevised  Statement"  (p.  247)  it  has 
grown  to  nearly  four  times  that  sum,  namely  to  $196,158.  Moreover  in 
the  "  Original  List"  the  owners  claimed  $65, 000  for  ship  and  outfit,  sub- 
ject to  abatenientfor  insurance  ;  whereas  in  the  "  Eevised  Statement"  they 
claim  the  same  sum,  hxat  protest  against  any  diminution  of  claim  by  reason 
of  insurance  obtained  by  them,  although  the  insurance  companies  claim  at 
the  same  time  the  whole  amount  insured  by  them. 

The  General  Williams. — In  the  "  Original  List "  the  owners  claimed 
$40,503  as  damages  by  the  destruction  of  the  vessel,  over  and  above 
$44, 673,  the  amount  of  insurances  received  by  them.  In  the  "  Eevised 
Statement"  (p.  241)  there  is  added  to  the  amount  of  insurances  a  sum  of 
$85,177,  the  claim  being  in  this  manner  all  but  doubled.  There  are  also 
added  the  following  claims :  A  claim  by  the  owners  for  ^^prospective 
earnings  amounting  to  $196,807 ;  a  claim  by  the  master  for  loss  of  ^^pro- 
»pective  catdi,  time,  and  occupation,'"  amounting  to  $20, 000 ;  a  similar 
claim  by  the  mate,  amounting  to  $10,000  ;  another  claim  of  $30,000,  for 
insurances  on  vessel  and  ouyHt;  and,  finally,  the  sum  of  $16,000  for 
insurances  by  the  otcners  on  the  vesseVs  prospective  earnings.  In  this  man- 
ner the  original  claim,  which  was  le^s  than  $66,000,  has  grown  to  the 
sam  of  $406,934,  and  has  therefore  been  increased  more  than  sixfold. 

The  instances  we  have  given  are  sufficient  to  indicate  that,  since  the 
year  1866,  the  owners  have,  to  a  very  remarkable  extent,  raised  their 
demands  in  respect  of  the  vessels  and  their  earnings;  but  the  table  (No. 
1)  appended  to  this  report,  which  exhibits  the  amounts  claimed  in  1866 
in  the  "  Original  List ;"  those  claimed  in  1869  in  "  the  List  presented  to 
the  United  States  House  of  Eepresentatives ;"  those  comprised  in  the 
"  Former  Statement"  of  November,  1871 ;  and  those  claimed  in  the  Ee- 
vised Statement  of  March,  1872,  will  show,  in  a  far  more  striking  man- 
ner, to  what  an  enormous  extent  almost  every  claim  has  grown  at  each 
of  these  successive  stages. 

After  these  preliminary  observations,  we  proceed  to  analyze  the 
revised  claim  of  $19,260,062 ;  and,  following  the  plan  adopted  at  page 
13  of  our  first  report,  we  begin  by  directing  attention  to  and  correcting 
some  mistakes  or  errors  which  appear  to  have  crept  into  the  figures  in 
the  "  Eevised  Statement,"  as  they  had  done  in  the  former  statement. 

The  following  have  the  effect  of  improperly  diminishing  the  claim, 
and  require  its  total  amount  to  be  increased : 

Commonwealth. — The  addition  of  the  items  (pagel31-137)  gives §453, 645 

The  amount  claimed  in  the  Summary  (page  337)  is 452, 042 

Thus  giving  a  difference,  which  has  to  oe  added,  of |1 ,  f^  »3 

Corriss  Ann, — ^I'he  addition  of  the  items  (page  147 )  gives 25, 400 

The  total  amount  of  the  claim  is,  however,  stated  at 25, 000 

Thus  giving  a  difference,  which  has  to  be  added,  of 4o0 

Morning  Star,*-ln  the  Revised  Statement,  page  64,  the  claim  ad- 
vanced is  (5,614.40,  goldf  whereas  on  the  statement  on  which  we 
have  reported  it  was  |7,744,  eurrenqfj  thus  giving  rise  to  an  ap- 
parent difference  of  $2,1^.60.  But.  for  the  pnipose  of  comparing 
the  two  statements  with  one  another,  it  wiU  be  proper  to  keep 
the  amount  in  currency,  and  therefore  necessary  to  add 2,  l^iO 

Therefore  the  total  sum  to  be  added  is 4, 133 
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On  the  oth^r  hand,  the  following  errors  have  the  effect  of  improp- 
erly increasing  the  claim,  and  require  its  total  amount  to  be  reduced : 

Courser, — The  addition  of  the  items  (page  31 )  gives $32, 307 

The  amouDt  claimed  in  the  Sammary  (page  336)  is 33, 307 

Thus  giving  a  difference,  which  has  to  he  dedacted,  of §  1 ,  000 

Levi  Starhuck, — (Page  59.)  In  this  claim  there  is  an  error  to  the 
amount  of  |23,350  of  the  strangest  character.  After  the  claim  by 
the  owners  there  is  inserted  a  memorandum  that  the  insurances 
effected  amounted  to  $23,350 ;  a  memorandum  which  was  indeed 
not  necessary,  inasmuch  as  that  same  amount  is  claimed  by  three 
insurance  companies ;  yet  that  sum  of  $23,350,  (so  referred  to  in 
the  memorandum,)  as  well  as  the  like  amount  claimed  by  the 
insurance  companies,  is  made  to  form  part  of  the  total  claim. 
This  strange  mistake  must,  of  .course,  be  corrected  by  deducting 
the  sum  of 23,350 

Ocean  Biver. — (Page  66.)  An  exactly  similar  mistake  to  that  which 
we  have  just  noted  presents  itself  in  this  case.  The  sum  of 
$24,710,  which  is  referred  to  as  *'  the  amount  of  the  insurances  '* 
being  added,  although  the  same  amount  is  claimed  by  the  insur- 
ance companies.    We  have,  therefore,  to  deduct  the  sum  of 24, 710 

Sea  Lark. — (Page  76.)  An  exactly  similar  mistake  of  adding  to  the 
amounts  claimed  by  the  insurance  companies  the  sums  mentioned 
by  the  owners  as  **  the  amounts  of  the  insarances "  presents 
itself  in  this  case,  and  renders  necessary  a  deduction  of  ^ 7, 980 

Union  Jack, — ^The  addition  of  the  items  (page  110)  gives 172, 175 

The  amount  claimed  in  the  Summary  (page  336)  is 172, 235 

Thus  giving  a  difference,  which  has  to  l^  deducted,  of 60 

Crown  Point— The  addition  of  the  items  (page  148)  gives 417, 903 

The  amount  claimed  in  the  summary  (page  337)  is 417, 913 

Thus  giving  a  difference,  which  has  to  be  added,  of 10 

M,  J,  Colcord, — (Page  186.)  There  is  an  error  in  addition  (which 
we  notice  only  for  the  purpose  of  keeping  our  figures  accurate) 
amounting  to 1 

To  these  errors  have  to  be  added  those  adverted  to  at  page  13 
of  our  former  report,  which  have  not  been  corrected,  viz,  those 
occurring  in  the  cases  of  the  General  WiUiams,  Gypsy,  and  Pearl, 
which  errors  are  repeated  in  the  **  Revised  Statement,''  and 
amount  to., 123,346 

These  errors  require,  therefore,  the  claim  to  be  altogether  reduced  by  the 

sum  of 180,457 


We  have,  therefore,  to  deduct  the  last-mentioned  amount  from,  and  to 
add  the  before-mentioned  sum  of  $4,133  to  $19,260,062,  which  Is  the 
total  amount  of  the  claims  in  the  *'  Revised  Statement,''  exclusive  of 
the  claims  styled  '^  miscellaneous,"  and  those  for  ^4ncreased  insurance 
premiums."  Having  made  the  necessary  subtraction  and  addition,  we 
arrive  at  the  corrected  amount  of $19,083,738 

As  compared  with  the  corrected  amount  of  the  claim  in  the  '^  Former 
Statement,"  as  ascertained  at  page  13  of  our  first  report 17, 763, 910 

Showing  therefore  an  increase  of  claim  in  the  "Revised  Statement," 
amountiug  to 1,319,828 


Adopting,  as  in  our  first  report,  the  classes  A,  B,  C,  D,  E,  F,'which 
we  there  defined,  and  under  which  we  arranged  the  various  vessels,  the 
corrected  amounts  of  claims  in  the  "Former''  and  in  the  "Ee  vised 

^  In  the  "  former  statement,"  although  there  were  the  same  memoranda  in  the  cases 
of  the  Levi  Starhuck,  Ocean  Rover,  and  Sea  Lark  as  there  are  in  the  '*  Revised  State- 
ment," the  errors  above  pointed  out  were  not  made. 
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Statements "  respectively,  together  with  the  increase  of  claim  in  the 
latter  statement,  may  be  exhibited  in  the  following  form : 


■e.2 

u 

Q 
P 


o 
S 

s 


S 


a 
cS 


o 


«5  ^ 


A... 
B... 
C... 
D... 
E,F 


|8, 147, 362 

3, 107, 142 

6, 436, 922 

887,831 

504,481 


19, 083, 738 


«M    U 

fl   • 

o  « 

•°"2 

|a 

SCm 

J55 

a  ^ 

o  as 

li= 

«g« 

is 

0-3  CO 

1^ 

$8, 073, 810 

$73, 552 

2, 867, 619 

239,523 

5, 794, 687 

642,235 

730,959 

156,872 

296,835 

207,646 

17, 763, 910 

1, 319,  ies 

It  is,  however,  to  be  observed  that  in  order  to  ascertain  the  amount  of 
the  additional  claims  actually  advanced  in  the  ^'  Eevised  Statement,^  we 
must  take  into  account  the  fact  that  in  this  statement  the  claims  in  re- 
spect of  four  vessels  have  been  withdrawn,  and  those  in  respect  of  three 
others  have  been  reduced.  In  these  cases,  namely,  of  four  of  the  eight 
bonded  whalers,  (belonging  to  Class  A,)  captured  by  the  Shenandc^h, 
the  claims  comprised  in  the  "  Former  Statement,"  amounting  to  $208,- 
996,  have  been  entirely  withdrawn ;  in  the  case  of  the  Altamaha,  (be- 
longing to  Class  A,)  captured  by  the  Alabama,  the  claim  has  been  re- 
duced by  $15,450 ;  in  that  of  the  Avon,  (belonging  to  Class  B,)  captured 
by  the  Florida,  the  claim  has  been  reduced  by  $67,000 ;  and,  finally, 
in  the  case  of  the  Emma  Jane,  (belonging  to  Class  D,)  captured  by  the 
Alabama,  the  claim  has  been  reduced  by  $9,000. 

In  order,  then,  to  determine  the  amount  of  the  additional  claims  com- 
prised in  the  "  Kevised  Statement,''  we  must  evidently  deduct  the  above 
sums  from  the  claims  made  in  the  former  statement,  before  comparing 
them  with  those  in  the  Eevised  Statement,  and  in  this  manner  it  can  b^ 
shown  that  the  additional  claims  may  be  exhibited  in  reference  to  their 
amount  and  distribution  in  the  following  table : 


In  reference 
classes. 


to 


A 1297,999 

B 306,522 

C 642,235 

D 165.872 

E,F.-.    207,646 


l,a»,374 


In  reference  to  cruisers. 


In  reference  to  interests. 


Alabama $440, 989 

Florida 455.811 

Taconj' 63,892 

Clarence 39,622 

Georfifia 32,184 

Chickamanga ...  87, 416 

Shenandoah 145, 141 

Tallahassee 150,846 

Betribntion 8,683 

Nashville 38,  W7 

Jeff:  Davis 7,752 

Somter 149,041 

1, 090, 374 


Vessels  and  insoranoes  on  do $646,6^ 

Freight  and  insorances  on  do 140,  <^ 

Secured  prospective  earnings  and  insurances. .    181, 103 

Cargo  and  insurances  on  do 473,830 

Personal  effects 78,478 

Damages 97, 883 


1,  ffiW,  974 


We  now  proceed  to  consider  the  amounts  of  the  additional  claims  as 
stated  and  arranged  in  the  first  column. 
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Glass  A. 

There  is  one  alteration  in  the  '^  Bevised  Statement"  of  some  importance 
which  we  have  already  referred  to.  In  the  claim  in  respect  to  the  Alta- 
maha,  (which  will  be  fonnd  commented  on  at  page  19  of  onr  &:st  report 
as  one  manifestly  extravagant,)  in  addition  to  the  claim  by  the  owner  of 
$12,000  for  the  brig  and  her  outfit,  there  was  a  claim  in  respect  of  the 
brig  advanced  by  ^^  an  agent '^  amounting  to  $15,450.  This  latter  claim 
has  been  withdrawn,  so  that  the  total  claim  in  the  ^^Eevised  Statement 
is  reduced  by  that  amount,  and  the  sum  now  claimed  for  the  vessel  and 
her  outfit  is  $12,000,  which  is  only  $100  more  than  our  allowance  of 
$100  per  ton  would  give. 

In  the  ^'  Former  Statement "  the  claims  in  this  class  were : 

In  respect  of  41  whalers,  amonntiDg  to $7,435,743 

In  respect  of  6  fishing-vessels,  amountiD^  to 42, 360 

In  respect  of  8  whalers  "  bonded ''  or  detained,  amounting  to. .        595, 747 

Therefore  the  total  claim  in  the  "  Former  Statement ''  amount- 
ed to $8,073,810 

But  there  have  been  withdrawn  the  claims  for  4  out  of  the 
8  "  bonded"  whalers,  amounting  together  to 208, 996 

And  the  claim  in  respect  of  the  Altamaha  has  been  reduced 
by 15,450 

Leaving  therefore  the  amount  of $7,849,364 

Which  amount  has  to  be  compared  with  the  corrected  amount 
of  the  claims  in  Class  A,  contained  in  the  ^^  Revised  State- 
ment," that  is  to  say,  with $8,147,363 

Therefore  the  total  amount  of  the  aditional  claims  in  Class  A, 
contained  in  the  Revised  Statement,  amounts  to $297,999 

TheM  additional  claims  consist  of— 
New  Claims,  that  is  claims  in  respect  of  vessels  not  mentioned 

in  the  Former  Statement,  amounting  to $30,205 

And 

Fmiher  ClaimSj  that  is,  claims  in  respect  of  vessels  which  are 

mentioned  in  the  Former  Statement,  viz : 

a) For  vessels  and  outfits 8,263 

h)  For  secured  earnings 30,789 

(o)  For  prospective  earnings.... 150,314 

d)  For  damages 55,200 

<j)  For  personal  effects 23,228 

267, 794 


Giving  as  before  a  total  of 297,999 


I.  As  regards  the  Further  Claims.  In  our  First  Report  on  Class  A  we 
fully  provided  for  all  losses  sustained  in  respect  of  the  vessels  and  out/its^ 
their  secured  and  prospective  earnings  (a,  6,  c.)  We  therefore  see  no 
reason  why  any  allowance  should  be  made  on  account  of  these  Further 
ClaimSj  but  it  may  be  worth  while  to  observe  that  so  far  as  they  relate 
to  the  vessels,  they  can  almost  all  be  proved  t6  arise  from  insurance 
companies  and  the  owners  simultaneously  putting  forward  claims  for 
the  same  sums;  that  the  additional  claims  for  prospective  earnings  are 
advanced  by  three  vessels,  the  La  Fayette,  Catherine,  Gleneral  WiUiams, 
for  the  prospective  earnings  of  which  enormous  sums  were  already  claimed 
in  the  "  Former  Statement,"  and  which  will  be  found  specially  reiferred 

210 


322  BRITISH   ARGUMENT. 

to  at  pages  317  and  318  of  this  Report,  as  illustrating  the  remarkable 
extent  to  which  the  owners  have  increased  their  claims  since  the  year 
1866. 

The  item  of  $55,200  for  damages  comprises  claims  for  loss  oftinte^  icageSy 
and  oceufpMion.  ^ese  must,  for  reasons  stated  in  oar  First  Report,  be 
disallowed,  bat  it  may  nevertheless  be  nsefal  to  cite  some  instances  ia 
order  to  show  the  natofe  and  extent  of  the  claims  advanced  Tinder  this 
head. 

The  Master  of  the  Edward  Oarey  claims  $10,000  aa  damages  for  loss 
of  tiine  and  oecvipation;  the  Mate  of  the  Pearl  and  a  Cooper  on  board 
the  same  vessel  claim  respectively  $5,000  and  $1,200  for  loss  of  time ; 
the  Mate  of  the  Levi  Starbuck  claims  $9,000  for  loss  of  time. 

As  regards  the  claim  of  $23,228  for  loss  of  personal  effects^  by  ftir  the 
greater  part,  namely,  $18,346  is  advanced  in  respect  of  losses  occasioned 
by  the  captares  made  by  the  Shenandoah.  It  will  be  foand  in  our  First 
Report  on  Glass  A  that  we  considered  the  claims  for  loss  of  personal 
effects  occasioned  by  the  captares  made  by  the  Shenandoah  to  be  very 
extravagant,  and  that  we  consequently  made  a  ratable  allowance  for 
these  claims,  while  we  passed  those  in  respect  of  vessels  captured  by 
the  other  cruisers.  We  see  no  reason  for  allowing  anything  more  for 
personal  effects  alleged  to  be  lost  by  reason  of  captures  by  the  Shenan- 
doah^ but  to  show  the  exorbitant  nature  of  the  additional  claims  of 
$18,346  we  will  mention  that  the  Master  of  the  Catherine  claims  $3,625 ; 
the  First  Mate  of  the  Isaac  Howlaud  claims  $3,227 ;  and  the  Master  of 
the  Pearl  claims  $5,350. 

With  respect  to  the  further  claims  for  personal  effects  in  the  cases  of 
the  other  whalers  we  propose  to  pass  them,  with  the  exception  of  those 
by  the  Master  and  Mate  of  the  Nye,  (a  vessel  of  211  tons,)  amonntiDg 
together  to  $2,023.  We  think  that  $750  will  be  an  ample  allowance  for 
these  two  claims.  These  considerations  will  give  $3,609  as  the  total 
allowance  in  respect  of  the  Further  Claims  fov  personal  effects. 

II.  As  regards  the  Neio  Claims^  that  is,  claims  in  respect  of  vessels 
not  mentioned  in  the  "Revised  Statement  These  consist  of  fbttr  flftitug- 
vessels,  alleged  to  have  been  destroyed  by  the  Tallahassee,  viz:  the 
Etta  Caroline  of  39  tons,  (p.  280  of  the  "Revised  Statement,^)  the 
Floral  Wreath  of  54  tons,  (p.  281,)  the  Magnolia  of  86  tons,  (p.  286,)  and 
the  Pearl  of  43  tons  (p.  286,)  and  two  fishing- vessels,  the  Ripple  6f  64 
tons,  (p.  210,)  and  the  Archer  of  62  tons,  (p.  207,)  the  fbrmer  of  Whic*i 
is  stated  to  have  been  destroyed  by  the  Tacony,  and  the  latter  of  Which 
is  alleged  to  have  beeh  detained  by  the  saihe  cruiser  and  to  have  lostlter 
outfit 

In  respect  of  the  first  four  fi,shing-vessels  destroyed  by  the  Tallahassee 
the  claims  for  the  value  of  the  vessels  amounts  to  $16,200,  and  the  claim 
for  secured  earnings  to  $900.  We  propose  to  allow  this  last  claim  of  $900 
and  the  claim  of  $2,700,  the  alleged  value  of  the  Magnolia  and  Pearl,^ 
and,  estimating  the  value  of  the  Etta  Caroline  and  Floral  Wreath  at 
the  rate  of  "$50  per  ton,  in  accordance  with  our  First  Report  on  Class  A, 
to  allow  for  their  values  $4,650,  so  that  our  proposed  allowances  in  re- 
spect of  the  four  fishing-vessels  destroyed  by  the  Tallahassee  amount 
altogether  to  $8,250,  whereas  the  claim  amounts  to  $17,100. 

As  regards  the  Ripple  and  the  Archer,  the  two  fishing- vessels  cap- 
tured by  the  Tacony,  the  claim  in  the  "  Revised  Statement"  in  respect 
of  the  former  for  vessel  and  catchings  on  hoard  is  $8,805,  that  in  respect 

*  This  vessel  Pearl  is  a  different  vessel  from  that  referred  to  aliove ;  the  claim]in  re- 
spect of  the  former,  which  is  a  small  fishing- vessel,  is  at  page  286,  and  the  clain\in  re- 
spect of  the  latter,  which  is  a  hark,  is  at  p.  259. 
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of  the  Archer  for  outfits  lo$t  is  $2,500,  and  for  loss  of  time  $1,800,  so  that 
the  total  claim  in  respect  of  these  two  fishiug-vessels  is  $13,105. 

In  accordance  with  onr  First  Report  on  Class  A  we  propose  to  allow 
for  the  Talae  of  the  Eipple  and  her  outfit  at  the  rate  of  $50  per  ton 
(giving  $3,200,)  and  for  the  outfit  of  the  Archer  at  the  rate  of  $20  per 
ton  (giving  $1,240,)  and  for  the  oatchings  of  the  Eipple,  and  the  detention 
of  the  Archer,  we  propose  to  allow  the  sum  of  $900  each. 

We  thus  find  that  the  total  amount  to  be  allowed  for  the  Hippie  and 
the  Archer  will  be  $6,240. 

The  result,  therefore,  is  that  for  the  New  Claims^  amounting  to  $30,205, 
we  propose  to  allow  $14,490. 

Adding  to  that  amount  the  sum  of  $3,609,  the  above-mentioned 
allowance  for  the  Further  Claims^  we  find  that  our  allowance  for  all  the 
additional  claims  in  Class  A,  comprised  in  the  "  Revised  Statement,"  is 
$18,099. 

The  above  results  may  be  exhibited  in  the  following  form  : 

Claiins.  Propo'd  Allow's . 

Xew  Claims $30,205  $14,490 

Further  Clmms — 

(o)  Vessels  and  outfits $8,263  

(fe)  Secured  earnings 30,789  

(c)  Prospective  earnings 150,314  

(rf)Damages 55,200  

(O  Personal  effects 32,228  3,609 


267,794 


297, 999  18, 099 


Class  B. 

We  will  now  proceed  to  report  on  such  claims  comprised  in  the  "  Re- 
vised Statement  ^  as  are  tx)  be  referred  to  Class  B,  that  is  to  say,  the , 
class  of  vessels  loaded  with  given  spedfic  cargoes;  and  we  begin  by  notic- ' 
ing  an  excepticfnal  case  in  which  a  somewhat  important  reduction  is 
made  in  the  claim.  It  will  be  found  at  page  22  of  our  First  Bejport  that 
we  selected  the  Avon  as  a  case  illustrating  the  extravagant  nature  of 
some  of  the  demands  under  this  Class  B.  She  was  a  vessel  of  900  tons, 
and  the  total  claim  in  respect  of  ship  and  freight  in  the  "  Former  State- 
ment"  amomnted  to  $130,000.  We  allowed  for  the  vessel  $36,000,  and 
for  the  freight  $25,000 ;  so  that  the  total  allowance  was  $61,000.  In 
the  ^^  Bevised  Statement,''  the  claim  has  been  reduced  from  the  afore- 
mentioned sum  of  $130,000  to  $63,000,  being  only  $2,000  more  than  our 
allowance. 

In  the  ''Former  Statement  *'  tke  claims  in  this  class  amounted 

to 12,867,619 

Bat  the  claim  in  respect  of  the  Avon  has  been  reduced  by ... .  67, 000 

Leaving,  therefore,  the  amount  of |2, 800, 619 

to  be  compared  with  the  corrected  amount  of  claims  in  Class 

B,  contained  in  the  Revised  Statement,  amounting  to 3, 107, 141 

Therefore,  the  total  amount  of  the  additional  claims  in  the  Re- 

vi9ed  Statement  is 306,522 


And  it  consists  of: 

(a)  Additional  claims  for  value  of  vessels,  (including  insurances).. $161,642^ 

(b)  Additional  claims  for  value  of  freights,  (including  insurances)..    39, 233  I 

(c)  Additional  claims  for  value  of  cargoes,  (including  insuranoes)..    87, 706  ^(306, 522 

(d)  Additional  claims  for  damages 7,183  1 

(c)  Additional  claims  for  personal  effects... 10,758j 
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As  regards  the  item  (a,)  the  additional  claims  for  the  vessels^  it  con- 
sists of  $40,000  claimed  by  owners  or  insurance  companies  over  and 
above  their  claims  in  the  "  Former  Statement ;  ^  of  $17,442  for  vessels 
not  mentioned  in  the  "  Former  Statement;"  of  $104,200  for  tesaels  the 
value  of  which  was  not  claimed  for  in  the  "  Former  Statement,"  althongh 
claims  in  respect  of  their  cargoes^  or  other  matters  connected  with  them, 
were  advanced. 

The  first-mentioned  part  of  the  claim,  amounting  to  $40,000,  must, 
of  course,  be  rejected,  as  the  estimate  of  $40  per  ton  which  we  made  in 
our  First  Eeport  will,  in  our  opinion,  aflFord  an  adequate  allowance  for  the 
v^ue  of  the  vessels. 

The  second-mentioned  part  of  the  claim,  amounting  to  $17,442,  is 
for  the  Otter  Rock,  (page  123,)  the  Arcade,  (page  260^  and  the  E.  F. 
Lewis,  (page  279.)  Although  in  none  of  these  cases  any  tonnage  is  given 
or  other  means  afforded  to  arrive  at  a  judgment  of  the  values,  never- 
theless, inasmuch  as  it  would  not  be  prudent  or  proper,  for  the  purposes 
of  our  Present  Report,  to  reject  these  claims  altogether,  we  have  esti- 
mated the  value  of  the  vessels  by  making  a  deduction  proportionate  to 
what  we  found  in  our  First  Report  on  Class  B,  to  represent  the  overvalu- 
ation of  all  the  vessels.  The  deduction  so  arrived  at  amounts  to  $6,842, 
leaving  as  the  allowance  to  be  made,  $10,800. 

As  regards  the  last-mentioned  portion  of  the  claim  for  $104,200,  it  will 
be  found,  in  the  note  at  page  20  of  our  First  Report,  that  in  Class  B  there 
were  five  vessels  the  values  of  which  were  not  claimed.  In  the  "  Revised 
Statement,''  claims  are  now  advanced  for  three  of  these  vessels,  viz,  the 
M.  L.  Potter,  of  400  tons,  (page  122,)  the  Windward,  of  160  tons,  (page 
204,)  and  the  Lament  Dupont,  of  195  tons,  (page  286.)  Accordingly,  for 
the  values  of  these  vessels  of  an  aggregate  tonnage  of  755  tons,  we  now 
make  an  allowance  at  our  ordinary  rate  of  $40  per  ton,  amounting  to 
$30,200,  and,  adding  this  to  the  afore-mentioned  sum  of  $10,800,  we 
find  that  there  should  be  allowed,  in  respect  of  the  claim  of  $161,642 
•for  the  value  of  the  vessels,  fa,)  the  sum  of  $41,000. 

As  regards  the  item  (6,)  viz:  the  additional  claim  of  $39,233  for 
freights  and  insurances  thereon,  it  is  divisible  into  $8,477  claimed  by 
owners  or  insurance  companies  for  freights  over  and  above  their  claims 
in  the  "  Former  Statement;  '^  of  $1,256  for  freights  in  respect  of  vessels, 
not  comprised  in  the  "  Former  Statement  j  '^  of  $29,500 claimed  for  freights 
of  vessels  (for  the  first  time)  in  the  "  Revised  Statement,''  although  other 
claims  connected  with  those  ships  were  advanced  in  the  Former  State- 
ment. 

The  first-mentioned  part  of  this  claim,  $8,477,  must  be  rejected,  since 
we  have  already  made  allowance  in  our  former  report  for  losses  in 
respect  of  freight. 

The  secondly-mentioned  part  of  the  claim,  $1,256,  we  propose  to  pass, 
as  it  does  not  appear  to  us  to  be  very  excessive. 

The  last-mentioned  part  of  the  claim,  $29,500,  is  made  up  of  $6,000  in 
respect  of  the  M.  L.  Potter,  $5,000  in  respect  of  the  I.  Littlefield,  and 
$18,500  in  respect  of  the  Gildersleeve,  for  which,  in  the  Former  State- 
ment, no  claims  were  advanced }  and,  consequently,  no  allowance  has 
yet  been  made.  We  have  shown  in  our  First  Report  that  the  claims  for 
gross  freight  cannot  be  admitted,  and  we  propose,  instead  thereof,  to 
make,  in  accordance  with  the  principles  stated  in  our  First  Report,  the 
ample  allowance  of  $6,000. 

As  regards  item  (o,)  viz :  the  additional  claim  of  $87,706  for  cargo  and 
insurances  thereon,  the  amount  of  the  insurances  being  $72,197.  The 
same  difficulties  which  we  explained  in  our  First  Report  of  course  present 
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themselves  here  also  in  respect  of  the  cargoes;  aud,  although  (as  we 
shall  show  when  discussing  the  additional  claims  under  Glass  C)  there 
are  many  reasons  for  inferring  from  the  additional  claims  made  in  the 
Revised  Statement  that  our  d^uction  of  12  per  cent,  will  probably  prove 
to  be  very  inadequate,  we  think  it  better  for  the  purpose  of  this  provi- 
sional estimate  to  abide  by  the  rule  we  have  hitherto  adopted. 

As  regards  item  (d^)  viz :  the  claim  of  $7,183  for  damages,  it  is  pre- 
sented in  respect  of  one  ship,  (the  Emily  Fisher,  page  222,)  the  tonnage 
of  which  is  not  given,  and  it  is  described  as  a  claim  for  partial  destruc- 
tion of  the  vessel,  for  loss  of  freight,  for  loss  paid  owners  of  cargo,  and  for 
loss  {paid  expenses,  d:c.)  on  vessel.  The  ship  is  described  in  the  "  Revised 
Statement "  as  having  been  captured  by  the  "  Retribution,''  and  run 
ashore  on  the  Acklin  Islands,  where  she  was  partially  destroyed; 
whereas  in  the  "  Former  Statement"  no  mention  whatever  was  made  of 
her  having  been  run  ashore,  nor  was  any  reference  made  to  any  claim 
advanced  for  damage  to  the  ship,  although  a  particular  description  was 
given  of  the  injury  sustained  by  the  cargo.  Considering  the  peculiar  form 
in  which  the  claim  is  presented,  and  that  if  the  ship  had  in  fact  sus- 
tained injury  for  which  the  owners  had  not  already  received  compensa- 
tion, those  owners,  who  are  stated  to  reside  in  New  York,  would  in  all 
probability  have  advanced  claims  at  an  earlier  moment  than  thej.5th 
April  last,  we  are  of  opinion  that  this  claim  should  be  entirely  rejected: 
and  it  appears  to  us  that  the  propriety  of  this  view  is  much  confirmed 
by  the  fact  that  a  considerable  portion  of  the  additional  claim  is  alleged 
to  be  for  loss  paid  to  owners  of  cargo,  and  that  the  latter  claim  for  loss 
of  cargo  $9,352.26,  while  the  insurers  on  cargo  claim  exactly,  the  same 
amount. 

Finally,  as  regards  item  [e,)  viz:  the  claim  of  $10,758  for  personal 
effects,  we  propose,  as  in  our  First  Report,  to  go  through  the  different 
cases,  and  to  state  when  we  think  that  any  deduction  should  be  made; 
merely  premising  that,  in  estimating  the  deduction,  we  have  taken  into 
account  the  tonnage  and  character:  of  the  vessel,  the  form  in  which  each 
claim  is  presented,  as  well  as  other  circumstances  which,  in  certain 
cases,  appear  to  us  material,  but  which  it  is  not  necessary  to  point  out 
specifically. 

Lafayette, — Here  the  claim  by  the  mate  for  $766,  which  is  more  than  that  advanced 
by  the  Captain,  appears  to  us  excessive.  We  propose  that  it  should  be  reduced 
by $366 

M.  L,  Potter. — We  propose  no  reduction. 

Avon. — In  this  case  the  Master,  in  addition  to  his  former  claim,  which  (as  will  be 
seen  on  reference  to  our  First  Report,  pa>;e  24)  appeared  to  us  exorbitant,  has 
advanced  a  claim  of  $200.  We  propose  that  this  should  be  rejected.  This 
will  require  a  deduction  of 200 

Southern  Cross. — We  propose  no  deduction. 

Susan, — Here  the  Mate  claims  for  loss  of  personal  effects  and  wagesj  $452.  For 
reasons  fully  stated  in  our  First  Report  the  claim  for  wages  must  be  disallowed, 
and  we  purpose  to  allow  in  respect  of  the  loss  of  effects,  $200,  making  a  deduc- 
tion of ^ 225 

Atlantic. — In  this  case  the  Master  claims  for  loss  of  freight,  stores,  personal  effects, 
$795 ;  the  Mate  claims  $165 ;  and  three  seamen  claim,  respectively,  $145,  for 
loss  of  personal  effects.  We  propose  to  aUow  in  respect  of  the  Master's  claim, 
$300.  We  propose  no  deduction  in  the  case  of  the  claim  made  by  the  Mate. 
The  claims  b^  the  seamen  appear  to  us  to  require  a  deduction  of  $225.  The 
effect  of  making  these  several  allowances  will  be  to  allow  in  all,  $675,  and  to 
make  a  deduction  altogether  of 720 

Spokane. — We  do  not  propose  that  any  deduction  should  be  made. 

Oneida. — Here  we  find  a  claim  of  $4,941  for  loss  of  personal  effects  by  Henry  W. 
Johnson,  who  is  merely  descrilied  as  of  Stamford,  Connecticut.  We  think 
that  so  vague  and  large  a  claim  for  personal  effects  })ut  forward  at  the  last  mo- 
ment is  not  likely  to  be  a  bonorfide  claim,  and  that  it  should  therefore  be  disal- 
lowed, making  a  deduction  of 4,941 


N 


• 
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Windward,— In  this  case  the  Master  claims  for  loss  of  personal  effects,  $500.    This 
appears  to  us  extravagant,  and  we  propose  that  a  deduction  should  be  made  of    $150 

These  deductions  will  be  found  to' reduce  the  claim  of  $10,758,  for 
personal  effects^  to  $3,432.  JT^'Z 

The  result,  therefore,  at  which  we  have  arrived  in  respect  of  the 
claims  comprised  in  Class  B  may  be  exhibited  in  the  following  form : 


! 


Claims.  Proposed 
ftllowaDoe«. 

a)  For  vessels |16,642  $41,000 

6)  For  freights 39,233  7,256 

(c)  Forcargoes 87,706  76,182 

{d)  For  damages 7,183      

(e)  For  personal  effecU 10,758  3,42fe 

306, 522  127, 870 


Class  C. 

In  the  "Former  Statement"  the  claims  comprised  in  this  class 

amount  to |5, 794, 687 

In  the  "Revised  Statement "  the  claims  comprised  in  this  class 

amount  to $6,443,370 

But  the  errors  pointed  out  at  page  318  of  this  Report  in  respect 
of  the  Commonwealth,  Sea  Lark,  Union  Jack,  Crown  Point, 
and  Colcord,  vessels  belonging  to  this  class,  require  alto- 
gether a  deduction  of 6,448 

So  that  the  corrected  amount  of  claim  in  the  "  Revised  State- 
ment" is 6,436,922 

Therefore  the  total  amount  of  the  additional  claims  in  the  "  Re-  

vised  Statement"is 642,235 

And  it  consists  of  :  - 

Additional  claims  for  vessels,  amounting  to  $104, 651  ) 
Additional  claims  for  insurances  on  vessels,  /$172, 652 

amounting  to      G^,  001  > 

Additional  claims  for  freights,  amounting  to      14, 493  ) 

&.  I  Additional  claims  for  insurances  on  freights,  >     79, 693 

(  amounting  to      65, 200  ) 

C  Additional  claims  for  cargoes,  amounting  to    226, 478  ) 

c.  <  Additional  claims  for  insurances  on  cargoes,  >  336, 699 
(                                                        amounting  to    110, 221  ) 

d.  Additional  claims  for  damages,  amounting  to 22, 000 

e.  Additional  claims  for  personal  eflfects,  amounting  to 31, 191 

642,235 


nu  11 

•1 


As  regards  item  (a,)  for  vessels  and  insurances  on  vessels^  it  consists, 
with  the  exception  of  $21,800,  of  Further  Claims  for  vessels  already 
claimed  for  in  the  "  Former  Statement,"  and  may  be  almost  entirely 
traced  to  owners  advancing  claims  simultaneously  with  insurance  com- 
panies. An  adequate  allowance  for  the  value  of  these  vessels  has,  in 
our  opinion,  been  made  in  our  First  Eeport,  and  we  therefore  cannot  pro- 
pose any  further  allowance  in  respect  of  thd  additional  claim,  ($72,652^ 
except  as  regards  the  sum  of  $21,800  just  referred  to,  which  represents 
a  claim  for  the  Eobert  Gilfillan,  of  240  tons,  (p.  221,)  a  vessel  not  com- 
prised in  the  "  Former  Statement;"  estimating  her  value  at  our  rate  of 
$40  per  ton,  we  allow  for  her,  $9,600. 

It  follows,  therefore,  that  for  the  claim  (a)  of  $172,652  for  the  vessels 
we  propose  an  allowance  of  $9,600. 

As  regards  item  (ft,)  for  freights  and  insurances  an  freights^  it  consists, 
with  the  exception  of  an  amount  of  $61,500,  entirely  of  Further  Claims 
for  freights  already  claimed  for  in  the  *^  Former  Statement,"  and  it  must, 
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for  the  same  reason  for  which  we  have  just  disallowed  similar  claims  in 
respect  of  the  vessels,  be  rejected. 

As  to  the  amount  of  $61,500,  the  residue  of  this  item,  it  is  claimed 
by  the  Atlantic  Insurance  Company  in  respect  of  the  Contest,  (page  30.) 
It  is  to  be  observed  that  in  the  Revised  Statement  the  ship-owners  repeat 
the  admission  made  in  the  '^  Former  Statement,"  that  they  have  received 
$38,500  for  insurances  on  ship  and  cargo,  and  for  this  amount  the  insui;- 
ance  company  might  be  expected  to  claim ;  but  in  addition,  they,  for 
the  first  time,  advance  a  claim  in  the  ^'Ee vised  Statement"  for  $61,500 
in  respect  offrdght  by  claiming  for  insurance  on  shipj  cargo^  and  freight  in 
the  lumpy  a  round  sum  of  $100,000.  The  ship  was  bound  on  a  voyage 
from  Japan  to  !New  York,  and  was  1,109  tons  register,  so  that  the  claim 
for  freight  is  at  the  rate  of  $56  per  ton ;  but  it  must  ber^eeted,  because 
it  is  an  unjustifiable  claim  for  gro88  freight ;  and  according  to  the  prin- 
ciples fully  stated  in  our  First  Report,  we  substitute,  in  proportion  to  the 
tonnage  of  the  vessel,  an  allowance  which  we  have  estimated  at  $4,000. 

It  foUowq,  therefore,  that  for  the  claim  (ft)  of  $79,093  for  freight^  we 
propose  an  allowance  of  $4,000. 

We  now  pass  to  item  (c,)  for  cargoes  and  insurance  on  cargoes  ;  but  be- 
fore analyzing  this  large  additional  claim,  it  appears  to  us  important  to 
premise  the  following  general  observations. 

As  regards  the  form  in  which  these  additional  claims  are  presented, 
there  are  two  facts  disclosed  in  the  list  of  documents  appended  to  the 
statements  of  the  claims  which  distinguish^  in  a  very  notable  manner, 
the^e  additionaldsdms  from  those  comprised  m  the  ^^  Former  Statement.^ 
The  one  is,  tbat  the  majority  of  the  new  claims  are  presented,  not  by 
the  claimants  themselves,  but  by  one  or  two  firms  who  seem  to  have 
made  it  their  business  to  collect  claims.  The  other  is,  that  in  A  very 
great  number,  and,  we  believe,  in  the  mjyority  of  cases,  there  are  no 
bills  of  lading  filed  at  Washington  which  would  evidence  the  shipment 
of  the  goods  or  the  property  in  them. 

From  the  volume  already  referred  to  in  this  Report,  containing  "The 
correspondence  relating  to  claims  against  Great  Britain,"  it  appears  that 
a  list  of  claims  was  prepared  as  early  as  the  year  1866,  and  that  in  1869 
there  was  presented  to  the  Congress  of  the  United  States  a  new  list, 
which,  according  to  the  statement  of  Mr.  Hamilton  Fish,  (to  be  found 
at  page  444  of  the  same  volume,)  the  Government  of  the  United  States 
"  used  every  effort  to  make  as  complete  as  possible.''  Under  these  cir- 
cumstances, and  also  when  we  find  again  a  third  list  of  claims  presented 
to  the  Tribunal  at  Geneva,  it  seems  scarcely  credible  that  persons  having 
sustained  bona  fide  losses,  unless  they  had  already  received  compensa- 
tion, would  have  omitted  to  present  them  in  any  of  the  three  lists,  and 
would  have  deferred  doing  so  until  the  15th  of  April  last.  We  there- 
fore expect  that,  if  ever  these  additional  claims  come  to  be  separately 
investigated  and  properly  sifted,  it  will  be  found  that  many  of  them  are 
fictitious ;  that  in  numerous  cases,  and  especially  in  those  of  goods  con- 
signed to  or  from  British  ports,  the  owners  were  insured  in  England, 
and  have  received  compensation  from  British  underwriters  ^  and  that  in 
other  cases,  particularly  in  those  where  no  bills  of  lading  have  been 
filed,  consignors  are  now  claiming  for  goods,  the  property  in  which  has 
passed  to  consignees,  who  either  are  claiming  at  the  same  time,  or  have 
been  paid  by  English  underwriters. 

We  have  not,  however,  felt  ourselves  justified  in  acting  upon  this  ex- 
pectation, but  have,  with  the  exception  of  a  £ew  cases  which  we  shall 
particularly  notice,  adopted  the  course  pointed  out  on  page  7  of  our  First 
Report.    We  accordingly  propose  to  deduct,  as  before,  12  per  cent,  from 
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the  gross  amount  of  the  additional  claims  for  goods,  profits,  commis- 
sions, and  insurances,  and  to  regard,  for  the  purpose  of  the  present 
estimate,  the  balance  as  representing  the  value  of  the  goods,  free  on 
board,  together  with  ordinary  interest  from  the  time  of  shipment  until 
capture.  This  deduction  of  12  per  cent,  is  justified  by  the  reasons  fully 
stated  in  the  introductory  part  of  our  FirstReport,  especially  as  the  ad- 
(litional  claims  for  cargo  here  also  include  sometimes  claims  for  profits 
at  the  rate  of  50  and  even  100  per  cent.,  as  well  as  claims  for  commis- 
sions, and  damages  for  non-arrival  of  goods,  and  moreover  appear  to 
involve  "double  claims  for  single  losses''  to  a  considerable  amount. 

Having  made  these  preliminary  observations  we  proceed  to  consider 
this  item  (c)  of  $336,699,  which  comprises  claims  for  cargoes^  profits^ 
commissions,  and  insurances  thereon ;  and  we  will  begin  by  specifying 
those  particular  claims  which  we  think  ought  to  be  rejected. 

1.  W.  McOilveryy  page  219. — This  is  a  vessel  not  claimed  for  in  the 
"  Former  Statement,"  and  for  her  cargo  a  claim  is  made  of  $4,752 ;  but  as 
the  Jeff  Davis  is  not  one  of  the  cruisers  mentioned  in  the  United  States 
Case,  this  claim  must,  for  the  reasons  stated  at  page  2  of  the  British 
Counter  Case,  in  reference  to  the  Boston  and  the  Sallie,  be  certainly 
rejected.  « 

2.  Anna  F.  Schmidt,  page  16. — Baker  and  Hamilton,  of  Sacramento, 
California,  claimed  in  the  "Former  Statement''  $6,474  partly  directly, 
and  partly  through  insurance  companies.  In  the  "Revised  Statement '^ 
they  advance  a  claim  of  $13,078,  which  is  all  but  double  the  former 
amount.  We  consider  this  to  constitute  in  all  probability  a  double  claim 
for  a  single  loss,  and  propose  therefore  to  reject  this  additional  claim  of 
$6,604. 

3.  Sea  LarJc,  pages  78-82. — Here  Osgood  and  Stetson  admit  having 
received  from  the  Merchants'  Mutual  Marine  Insurance  Company  $1,000, 
but  do  not  give  credit  for  this  sum,  although  it  is  also  at  the  same  time 
claimed  by  the  insurance  company.  This  therefore  constitutes  a  double 
claim  for  a  single  loss,  and  gives  rise  to  the  deduction  of  $1,000. 

4.  Sea  Lark, — F.  M.  and  Mary  Rollins  claim  $10,000,  but  admit  having 
received  from  insurance  companies  $1,565  in  gold,  which,  according  to 
the  rate  of  exchange  inferred  from  the  case  of  the  Morning  Star,  as 
stated  in  page  319  of  this  Report,  would  amount  to  $2,150  currency.  There 
must  therefore  be  a  deduction  of  $2,150. 

5.  T,  B,  Wales,  page  96. — ^There  are  here  two  additional  claims,  viz, 
a  claim  by  Young  and  Emmons  of  $3,588  for  loss  on  cargo  above  insur- 
ance, and  a  claim  by  Samuel  Stevens  of  $3,500  for  loss  on  cargo  and 
profits  above  insurance.  On  comparing  the  claims  made  by  these  persons 
and  by  the  companies  with  whom  they  had  effected  insurances  in  the 
'* Revised  Statement"  and  in  the  "Former  Statement,"  we  have  scarcely 
any  doubt  that  these  claims  have  been  already  discharged  by  the  insur- 
ance companies  who  are  claiming  at  the  same  time,  and  we  therefore 
reject  these  two  claims,  which  together  amount  to  $7,088. 

6.  Good  SopCy  page  218. — Here  the  Equitable  Safety  Insurance  Com- 
pany have  advanced  two  additional  claims,  one  of  $10,000  as  insurers 
on  cargo,  and  another  of  $10,000  as  insurers  on  ship  for  Jasigi,  Goddard 
<fe  Co.  On  comparing  the  claims  made  by  this  firm,  and  by  companies 
as  insurers  for  them  in  the  "  Original  List"  of  1866,  with  those  in  the 
"List  presented  to  Congress  in  1869,"  as  well  as  with  those  in  the 
"  Former"  and  in  the  "  Revised  Statements,"  we  think  it  can  be  proved, 
almost  beyond  a  doubt,  that  the  additional  claim  by  the  insurance  com- 
pany of  $io,000  in  respect  of  the  cargo  must  be  rejected  as  a  double  claim 
for  a  single  hss. 
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7.  Crown  Point — ^It  s^pears  from  the  **  Original  Lisf^  that  M.  Heller 
&  Brother,  of  San  Francisco,  and  J.  Heller  &  Brother,  of  Kew  York,  are 
the  same  nrm ;  and  from  this  fact  it  can  be  inferred,  with  scarcely  any 
doubt,  from  the  claims  which  M.  Heller  and  J.  Heller  advance  for  loss' 
on  cargo,  (at  pp.  125, 126  of  the  former,  and  pp.  152-164  of  the  Kevised 
Statement,)  that  they  are  making  double  claims  for  single  losses^  at  lemt 
to  the  extent  of  $9,044 ;  we  say  at  least^  because  we  cannot  help  viewing 
with  considerable  suspicion  a  claim  made  at  the  same  time  by  a  firm  of 
William  Heller  &  Co.,  of  New  York  and  San  Francisco,  (page  125  of  the 
"  Former,"  and  page  151  of  the  "  Eevised  Statement,'^  for  very  nearly  the 
same  amount  as  that  claimed  by  John  Heller.  We  therefore  deduct  the 
sum  of  $9,044. 

Adding  then  together  the  seven  amounts  of  $4,752,  $6,604,  $1,000, 
$2,150,  $7,088,  $10,000,  and  $9,044,  which  we  reject  for  the  reasons  just 
stated,  and  subtracting  their  total  amount  of  $40,638  from  the  amount 
claimed  for  cargoes,  namely,  $336,699,  we  obtain  a  balance  of  $29!6,061, 
For  reasons  already  stated,  we  deduct  from  this  balance  12  per  cent., 
and  thus  obtain  the  sum  of  $260,534,  which,  for  the  purpose  of  the 
present  estimate,  we  propose  to  allow,  instead  of  the  claim  of  $336,699. 

As  regards  item  (df,)  of  $22,000  for  damages^  there  are  two  claims,  each 
of  $10,000 — one  by  the  widow  of  the  First  mate,  and  the  other  by  the 
Second  mate  of  the  Crown  Point — ^for  damages^  loss  oftcageSj  and  personal 
ejfieotSi  We  have  assumed  that  of  this  sum  $1,000  is  claimed  for  personal 
effects^  and  have  therefore  excluded  it  from  this  item ;  and  the  remaining 
$19,000  we  put  down  as  a  claim  for  damages  and  loss  of  wages^  time^  cfec, 
which,  for  reasons  fully  stated  in  our  First  Eeport,  must  be  rejected.  The 
residue  of  this  item,  viz,  $3,000,  represents  a  claim  for  damages  occa- 
sioned by  the  Jeff  Davis,  (see  page  219,)  with  which,  for  the  reason 
already  stated,  we  have  nothing  to  do.  It  follows,  therefore,  that  we 
propose  to  reject  entirely  the  claim  (d)  of  $22,000  for  damages. 

As  regards  item  (c,)  of  $31,191  for  personal  effects^  it  will  be  found,  on 
referring  to  our  former  Beport  on  Class  C,  (page  26,)  that  the  claims  for 
loss  0/ personal  effects  on  board  the  vessels  comprised  in  that  class  are 
especially  extravagant,  and  that  we  consequently  made  a  general  allow- 
ance for  these  claims,  at  the  rate  of  $3  per  ton.  This  allowance  appeared 
and  still  appears  to  us  to  be,  on  the  whole,  sufficient  to  cover  any  loss 
probably  sustained  in  respect  of  personal  effects  ;  and  as  the  "  Eevised 
Statement"  does  not  comprise  any  new  vessels  belonging  to  this  class 
except  the  Eobert  Gilfillan,  (which,  as  already  stated,  we  put  on  one 
side,)  we  do  not  think  that  the  additional  claim  {e)  for  personal  effects 
calls  for  any  additional  allowance. 

The  resalt,  therefore,  at  which  we  have  arrived  as  to  the  additional 
claims  under  Class  C  may  be  exhibited  in  the  following  form : 


a.  Vessels 

b.  Freights 

c.  Cargoes 

d.  Damages 

€,  Personal  effects 


Claim. 

Disallowed. 

Allowed. 

$172, 652 

79, 693 

3:56,699 

22,000 

31, 191 

tl63, 052 
75, 693 
76,165 
22,000 
31,191 

19,600 

4,ooa 

260,534 

642,235 

368, 101 

274,134 

330  british  argument. 

Class  D. 

In  the  **  Former  Statement''  the  claims  comprised  in  this  class  amount  to  . . .    $730, 951> 
But  of  this  amount  there  has  been  withdrawn,  in  the  case  of  the  Emma  Jane, 
-    (page37,)  the  sum  of 9,000 

Leaving  a  sum  of 721,959 

To  be  compared  with  the  sum  claimed  iu  the  "  Revised  Statement " 887, 831 

So  that  the  total  amount  of  the  addillonal  claims  in  the  '^  Revised  Statement''  is.    165, 879 


And  it  consists  of  claims  for — 

(a.)  For  vessels $111,959  ?a|i/;  acfj 

For  insurances  on  ditto 5,000  J^^a»#»^^ 

(&.)  For  freights 

For  insurances  on  ditto 

(c.)  Forcargoes 5,000>     g^  .r^ 

For  insurances  on  ditto 21, 115  5     ^*^*^ 

(d.)  For  damages 13,500 

<c.)   For  personal  effects 9,25cJ 

la'.,  872 


As  regards  item  {a)  for  vessels  cmd  insurances^  it  consists  of— 

yew  ClaimSj  (L  e.,  clapss  for  vessels  not  comprised  in  ^^  Former  State- 
ment,^) $102,45^ 

Further  Claims^  {%.  e.y  fresh  claims  for  vessels  comprised  in  "  Former 
Statement,'')  $14,600. 

The  New  Claims^  amounting  to  $102,450,  are — for  the  Tacony,  295  tons, 
(page  20^;)  the  Golden  Socket,  610  tons,  (page  269;)  and  the  Vigilant, 
650  tons,  (page  271.) 

In  the  absence  of  all  information  as  to  the  class  or  condition  of  these 
vessels,  we  value  them  at  our  average  rate  of  $40  per  ton,  which  gives 
an  allowance  of  $62,200. 

The  Further  ClainiSj  amounting  to  $14,500,  consist  of  a  claim  of  $500 
for  the  Josiah  Achom,  and  $14,000  for  the  Estelle. 

As  to  the  Josiah  Achom  it  will  be  found  that  at  page  28  of  our  First 
Beport  there  was  a  claim  of  $7,500  for  the  vessel  and  1^  outfit^  which  we 
felt  ourselves  compelled  to  allow,  because  there  was  no  informatiou 
given  as  to  her  tonnage,  destination,  or  employment.  The  ^'  Beviaed 
Statement''  supplies  the  required  information,  and  as  our  valuatioa  of 
this  vessel  of  125  tons  would  be  considerably  less  than  the  amount  of 
$7,500  already  ^owed,  we  think  the  additional  claim  must  c^i^ainly  be 
rejected. 

As  to  the  Estelle,  on  referring  to  page  26  of  our  First  Keport  it  will  be 
seen  that  we  there  rejected  the  claim  of  $4,000  which  was  made  by  an 
insurance  company,  because  it  did  not  seem  in  any  way  to  represent  the 
value  of  the  vessel,  for  which  no  claim  was  advanced  in  the  "  Former 
Statement."  In  the  "  Eevised  Statement "  a  claim  is  made  of  $14,000  for 
the  valtie  of  this  vessel^  (300  tons,)  and  although  it  is  somewhat  in  excess 
of  our  average  valuation,  still,  judging  from  the  trade  in  which  she  was 
engaged,  we  assume  that  she  must  have  been  a  vessel  of  a  good  class, 
and  we  propose,  therefore,  that  the  claim  of  $14,000  should  be  allowed. 

We  have  thus  estimated  the  New  claims  at  $62,200,  and  the  Further 
claims  at  $14,000,  and  therefore  propose  an  allowance  of  $76,200  for 
the  claim  (a)  of  $116,959  in  respect  of  the  vessels. 

As  regards  item  (o,)  for  cargoes  and  insurances  thereon,  it  consists  of  a 
claim  of  $21,155  by  the  Atlantic  Mutual  Insurance  Company,  for  in- 
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suraiice  on  cargo  per  the  Umpire,  and  a  claim  of  $5,000  by  Messrs. 
Lawson  and  Walker  on  account  of  Collins  for  cargo  per  the  Mondamin. 

As  to  the  claim  by  the  Atlantic  Mutual  Insurance  Company,  although 
it  seems  almost  inexplicable  that  it  should  fcave  been  presented  only  at 
the  last  moment,  we  propose  to  allow  it,  subject,  however,  to  those  re- 
miarks  which  we  made  at  page  14  of  this  Report  as  to  all  the  additional 
claims  for  cargoes.  As  to  the  claim  for  goods  per  the  Mondamin,  it  is 
for  cargo  on  board  a  vessel,  described  at  page  159  of  the  "Eevised  State- 
ment" as  being  in  ballast,  and  for  this  reason  cannot  be  regarded  with- 
out suspicion ;  moreover,  it  is  put  forward  at  the  last  moment  without 
any  particulars  or  information  to  support  it,  and  is  merely  presented  in 
a  letter  from  Messrs.  Lawson  and  Walker,  one  of  the  two  or  three  firms 
who  seem  to  have  made  it  their  business  to  collect  additional  claims. 
For  all  these  reasons  the  claim  is  one  which  in  our  opinion  should  be 
rejected. 

Deducting,  then,  12  per  cent,  from  the  claim  by  the  Atlantic  Mutual 
Insurance  Company  of  $21,155,  we  obtain  the  sum  of  $18,623,  which, 
for  reasons  stated  in  our  First  Report,  we  assume  to  represent  the  value 
of  the  cargo  free  on  board,  and  we  therefore  proposer  that  this  sum  of 
$18,623  be  allowed  for  the  claim  (c)  of  $26,155  in  respect  of  tJie  cargoett. 

As  regards  the  item  (d)  for  damageSj  it  consists  of  only  one  claim  of 
$13,500  by  the  owners  of  the  Tacouy  for  *'  loss  by  interruption  of  busi- 
ness,'^ a  claim  which  must  be  rejected  for  reasons  so'often  stated  in  our 
First  Report. 

As  regards  the  item  (e,)  for  personal  effects^  the  claims  are  as  follows: 

The  Sonoraj  p.  90. — Here  are  claims  amounting  to  $5,471  by  the  Master 
and  Mate  for  loss  of  effects^  time^  passage,  and  ea^enses,  no  such  claim  hav- 
ing been  made  in  the  "  Former  Statement  For  reasons  stated  in  our 
First  Report  the  only  claim  which  can  be  taken  into  account  is  that  for 
loss  of  personal  effects^  and  we  consider  that  for  this  loss  a  sum  of  $1,000, 
viz,  $700  for  the  Master  and  $300  for  the  Mate,  will  give  adequate  com- 
pensation. 

The  Mondamin,  p.  188. — Here  a  new  claim  is  advanced  by  Dillingham 
for  $1,143  for  Ims  of  personal  effects,  &c.,  but  as  the  vessel  was  in  ballast, 
and  the  Master  and  Mate  make  no  claim  iov personal  effects,  and  there  is 
no  description  given  of  the  claimant,  and  no  information  as  to  whether 
he  was  a  passenger  or  a  seaman,  we  think  this  claim  ought  not  to  be 
allowed. 

The  Harvey  Birch,  p.  220. — Here  there  is  an  additional  claim  by  the 
Captain  of  $1,047.  In  our  First  Report  (p.  28)  we  allowed  the  sum  of 
$3,500  for  loss  of  personal  effects  on  board  this  vessel,  and  as  we  con- 
sider this  allowance  amply  sufficient  to  cover  all  such  losses,  we  think 
this  claim  should  be  rejected. 

The  Belphine,  p.  234. — Here  the  Mate  claims  $825,  but  as  in  our  First 
Report  (p.  28)  we  allowed  the  liberal  sum  of  $3,000  for  loss  of  personal 
effects  in  respect  of  this  vessel  of  705  tons,  we  think  this  further  claim 
should  be  disallowed. 

The  Tacony,  p.  206. — Here  Doherty  at  the  last  moment  makes  a  new 
claim  of  $772  for  loss  of  personal  effects.  Here  again,  as  no  description 
is  given  of  the  claimant,  and  as  it  is  not  known  whether  he  was  a  pas- 
senger, common  seaman,  or  officer,  we  think  that  a  claim  of  this  vague 
kind,  presented  only  at  the  last  moment,  ought  not  to  be  assumed  to 
be  a  claim  other  than  by  a  seaman,  and  we  allow  $80. 

We  therefore  propose  that  for  the  claim  {e)  of  $9,258  for  personal 
effects  there  should  be  allowed  $1,080. 
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The  result  at  which  we  have  arrived  with  reference  to  the  claims  in 
Class  D  may  be  exhibited  in  the  following  form : 


Amonnt 
claimed. 


(a.)  Vessels 

(h.S  Cargoes 

(o.)  Damages 

(d.)  Personal  effects 


$116, 959 

26,155 

13,500 

9,258 


165,872 


Disallowed. 


Allowed. 


$40,759 

7,532 

13,500 

8,178 


$76,200 
18,623 


1,080 


69,969  I 


95,903 


Class  E,  F. 

In  the  "Former  Statement"  the  claims  comprised  in  this  class  are $296, 835 

In  the  "  Revised  Statement "  the  claims  in  this  clasuj  amount  to $501, 951 

Bat  on  account  of  the  errors  of  $2,130  and  of  $400,  pointed  out  at 
page  4  of  this  Report,  in  reference  to  the  Corriss  Ann  and  Morning 
btar,  (two  vessels  belonging  to  this  class,)  there  must  be  added 

the  sum  of 2,530 

504,481 

So  that  the  total  amonnt  of  the  additional  claims  in  the  "  Revised  Statement  " 

is 207,646 

This  consists  of  claims — 

(a.)  For  vessels *, 1150,189  ?a,-u  ^77 

For  insurances  on  vessels 8,988  ^•*'**'»*'' 

(&.)  For  freights 21,156  ?     gi   156 

For  insurances  on  freights y     ^i,  loo 

(c.)  For  cargoes 5,000  J     03  wyn 

For  insurances  on  cargoes 18, 270  S 

(d.)  For  damages 

(e.)  For  personal  effects 4,043         4,043 

207,646 

As  regards  item  (a,)  for  vessels  and  insurances,  it  consists  of : 
Neto  ClaimSy  i.  e.,  claims  for  vessels  not  comprised  in  "  Former  Statement " . . . .  $21, 088 
Further  Claims^  i .  e.,  fresh  claims  for  vessels  comprised  in  "Former  Statement " . .   138, 089 

The  Neic  Claims  for  vessels  are  as  follows  : 

1.  The  M.  Y.  Davis,  p.  185.— The  claim  for  vessel  is  $16,100.  Her 
tonnage  and  class  are  not  given,  nor  is  it  stated  where  or  when  she  was 
captured,  or  on  what  voyage  she  was  bound,  and  as  this  claim  was  not 
presented  until  the  15th  March  last,  and  was  then  presented  by  Messrs. 
Lawson  &  Walker,  (the  firm  already  referred  to,)  without  any  material 
information  or  particulars  being  given,  and  apparently  without  being 
supported  by  any  affidavit  of  the  owner,  or  other  proper  evidentiary 
document,  we  think  it  should  be  rejected. 

2.  The  Joseph  Maxwell,  p.  269. — This  ship,  the  tonnage  of  which  is  not 
given,  is  represented  to  have  been  captured  by  the  Sumter  and  run 
ashore,  to  have  been  afterwards  got  off  and  taken  into  the  port  of  Cien- 
foegos,  and  to  have  been  there  sold  with  her  cargo  by  order  of  the 
Court  of  Admiralty.  The  claim  for  the  vessel  is  $4,988,  advanced  by  an 
insurance  company,  for  insurances  on  her.  It  may  well  be  that  the 
events  above  described  constituted  a  constructive  total  loss,  and  obliged 
the  insurance  company  to  pay  the  amount  insured,  but  in  such  case  the 
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property  woald,  by  abandonment,  pass  to  them,  and  as  they  have  not 
given  credit  for  its  proceeds,  nor  supplied  any  particulars  to  show  that 
it  was  substantially  depreciated  by  any  injury  directly  sustained  by 
reason  of  the  capture,  we  are  of  opinion  that  this  claim  ought  not  to  be 
allowed. 

The  Further  Claims  for  vessels  are  as  follows : 

1.  The  Corriss  Ann^  (p.  147,)  of  568  tons. — On  referring  to  our  First  Re- 
port (p.  30)  it  will  be  found  that  there  was  only  a  claim  of  $1,000  for 
freight  and  no  claim  for  the  vessel.  In  the  "  Revised  Statement "  there 
is  a  claim  of  $20,000  for  the  vessel^  and  as  we  do  not  consider  it  excess- 
ive, considering  her  tonnage,  we  propose  to  allow  it. 

The  General  Berry,  p.  172. — ^This  vessel,  the  tonnage  of  which  is  not 
given,  is  described  as  having  been  iji  the  United  States  Service  when 
destroyed.  It  appears  from  the  synopsis  of  the  list  of  papers  appended 
to  the  Statement  that  a  claim  of  $16,000  was  presented  to  the  United 
States  Senate  for  the  loss  of  this  vessel.  If  this  amount  had  been  paid, 
the  present  claim  is,  in  fact,  one  presented  on  behalf  of  the  United 
States  Government  in  respect  of  a  vessel  in  its  service ;  but,  whether 
this  be  or  be  not  so,  it  seems  to  us  at  any  rate  certain  that  under  the 
circumstances  more  than  $16,000  cannot  be  fairly  demanded,  and  we, 
therefore,  propose  only  to  allow  that  sum. 

3.  The  George  Latimer ,  (p.  173,)  of  200  toris, — Here  there  is  a  claim 
of  $10,434.  In  the  "  Former  Statement''  there  was  a  claim  only  of  $1,600 
for  the  vessel,  which  we  allowed,  as  her  tonnage  was  not  given.  (See 
page  30  of  First  Report.)  Being  now  informed  of  her  tonnage,  and  valu- 
ing her  at  our  average  rate,  we  think  there  should  be  an  additional 
allowance  of  $7,000. 

4.  The  Byzantium,  (p.  208,)  of  1,050  tons, — It  will  be  found  at  page  30  of 
our  First  Report,  that,  as  no  claim  was  made  for  the  value  of  the  ship  in 
the  "Former  Statement,''  we  inferred  that  she  had  been  probably  insured 
and  paid  for  by  English  underwriters,  but  as  a  claim  is  now  advanced 
for  ship  and  freight  of  $50,787,  of  which  we  ascribe  $45,000  to  ^hip  and 
$5,787  to  freight,  we  propose  to  allow  for  the  vessel,  at  the  rate  of  $40 
per  ton,  (though  with  very  considerable  doubt,)  the  sum  of  $42,000. 

5.  The  Daniel  Trowbridge,  (p.  267,)  of  185  tons.— In  the  "  Former  State- 
ment"  there  was  no  account  given  of  her  tonnage,  nor  of  what  had  been 
done  with  her.  In  the  "  Revised  Statement "  she  is  said  to  have  been  de- 
stroyed on  the  22d  October,  1861,  and  there  is  a  claim  of  $8,500  for  ves- 
sel,  and  of  $7,394  for  cargo  and  outfit,  of  which  latter  sum  we  put  $5,000 
down  to  cargo,  and  $2,394  to  outfit  As  it  seems  almost  inexplicable  that 
a  loss  which  occurred  at  so  early  a  period  should  not  have  been  claimed 
for  until  the  15th  March  last,  unless  the  owners  had  received  compensa- 
tion, and  as  there  is  no  claim  by  American  insurance  companies,  it  is 
only  with  very  considerable  hesitation  that  we  propose  to  allow  for  the 
value  of  ship  and  outfit,  in  proportion  to  her  tonnage,  the  sum  of  $7,500. 

6.  The  Men  Bodge,  p.  268. — In  our  First  Report  (p.  30)  we  allowed  the 
only  claim  contained  in  the  "  Former  Statement,"  viz,  the  sum  of  $2,250, 
which  was  claimed  by  an  insurance  company.  In  the  "  Revised  Statement" 
there  is  now  a  very  heavy  claim  for  vessel,  outfit,  and  general  earnings, 
showing  her  to  have  been  a  whaler.  It  appears,  from  the  account  given 
of  her  by  Captain  Semmes,  that  she  was  probably  a  vessel  of  about  250 
tons,  and  that,  when  she  was  captured,  she  was  leaking  badly,  and  had 
no  cargo  on  board.  As  we  have  already  allowed  $2,500,  we  have  no 
doubt  that  we  shall  be  giving  ample  compensation  by  making  an  addi- 
tional allowance  of  $20,000. 

The  result  of  this  analysis  is,  that  for  the  additional  claim  {a)  ot 
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$150,177  fer  vessels  and  inmrances  thereon^  we  propose  that  there  should 
be  made  an  allowance  of  $112,500. 
As  regards  item  (h)  for jfreights,  this  consists  of  three  claims: 

1.  OUhe  Harriet  Stevens^  p.  179. — It  will  be  found,  at  page  30  of  our  First 
Eeport.  that  we  have  made  an  allowance  in  lieu  affreight^  and  we  do  not 
think  that  the  additional  claim  calls  for  any  additional  allowance. 

2.  The  Byzantium^  p.  208. — ^Here  there  is  a  claim  for  shi'p  and  freight  of 
which,  as  already  mentioned,  we  put  down  $5,787  to  freight.  Instead  of 
this  claim  we  propose  to  make,  according  to  tlie  principle  stated  in  our 
First  Report,  an  allowance  of  $4,000. 

3.  The  Ehen  Dodge^  p.  268. — ^Here  there  is  a  very  large  claim  for_pro«- 
peetive  eartiings.  As  she  had  only  been  twelve  days  on  her  voyage,  we 
think  that  $1,000  will  be  an  adequate  allowance,  in  accordance  with  the 
principle  stated  ifn  our  First  Report,  which  led  us  to  reject  the  claims  for 
prospective  earnings. 

We  prefer,  therefore,  that  for  this  claim  (6)  there  be  made  an  allow- 
ance of  $5,000. 

As  regards  item  (c)  for  cargoes^  this  is  made  up  of  the  following 
claims: 

1.  The  Ariel,  p.  23. — Here  therQ  is  a  claim  of  $78,  which,  though  small, 
must,  in  our  opinion,  be  rejected  in  accordance  with  the  observations 
which  we  made  at  page  29  of  our  First  Report^ 

2.  The  Corriss  Ann^  p.  157. — Here  there  is  a  claim  of  $4,400,  which  we 
propose  to  allow,  because  it  is  an  insurance  claim,  althongh  the  fact  of 
its  being  presented  at  so  late  a  period  makes  it  open  to  considerable 
suspicion. 

3.  The  Joseph  Farhs,  p.  269. — Here  there  is  an  insurance  claim  of 
$3,000,  which  we  propose  to  allow  for  the  same  reason,  but  also  with 
the  same  observation  as  before. 

4.  The  Neapolitan^  p.  270. — ^Here  there  is  again  an  insurance  claim  for 
$8,986.    This  we  also  propose  to  allow. 

5.  The  Joseph  Maxiaell,  p.  269.— Here  there  is  a  claim  of  ♦2,006  for 
cargo,  which,  in  our  opinion,  ought  to  be  rejected  for  exactly  the  same 
reasons  as  have  been  already  stated  for  the  disallowance  of  the  claim  for 
the  vessel. 

6.  The  Daniel  Trowbridge^  p.  267. — We  have  already  mentioned  that 
we  ascribe  $5,000,  part  of  the  claim  advanced  in  respect  of  this  vessel, 
to  ca:cgo,  and  wb  propose  to  allow  it,  although  not  without  much  doubt, 
especially  on  account  of  there  being  a  ccrmbined  claim  for  cargo  ana 
outfit,  of  which  it  is  impossible  to  know  how  much,  if  any,  should  be 
ascribed  to  cargo. 

These  allowances,  in  respect  of  the  additional  claims  for  cargo,  amount 
to  $21,186,  and,  deducting  as  usual  12  per  cent,  we  propose  that  there 
should  be  made  an  allowance  of  $18,654  in  respect  of  the  item  {c}  of 
$23,270  for  cargo. 

As  regards  item  (e)  for  personal  effects^  it  consists  of  the  following 
claims: 

1.  The  Oeneral  Berry,  p.  172. — Here  the  Master  and  Chief  officer  claim 
$1,267  for  loss  of  personal  effects.  We  think  that  $700  will  be  adequate 
compensation,  viz,  $500  for  the  former  and  $200  for  the  latter. 

2.  The  Daniel  TrotchridgCy  p.  267. — Here  the  Master  claims  $1,572, 
although  in  the  "  Former  Statement"  he  claimed  the  extravagant  sum  of 
$7,645.  In  our  First  Report  (p.  30)  we  made  him  an  allowance  of  $1,000, 
and  see  no  reason  to  increase  it. 

3.  The  A.  G.  Bird,  p.  275.— Here  there  is  a  claim  of  $300  by  the  officers, 
for  loss  of  personal  effects,  which  we  propose  to  allow. 
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4.  The  M.  Y.  Davis^  p.  185. — ^For  the  same  reasons  whioli  led  us  to  re- 
ject 1^  new  claim  for  this  vessel,  we  propose  that  this  claim,  which  is 
likewise  presented  by  Messrs.  Lawson  and  Walker,  should  be  disallowed. 

We  therefore  think  that  for  the  claim  {e)  of  $4,043,  for  loss  of  personal 
effiectSy  there  should  be  allowed  $1,000. 

The  result  at  which  we  have  arrived,  in  reference  to  this  class,  may 
therefore  be  exhibited  in  the  following  form  : 


a.  Vessels 

h.  Freights 

e^  Cargoes 

d.  Damages 

e.  Personal  effects 


Am't  claimed. 


$159, 177 
21,156 
23,270 


4,043 


207,646 


Disallowed. 


$46,677 
18,956  ! 
4,616 


3,043 


73,292 


Allowed. 


$112,500 

5,000 

18,654 


1,000 


137, 154 


CORRECTION  AND  COMBINATION  OF  ALLOWANCES. 

The  following  table  exhibits  the  results  we  have  arrived  at  as  above 
mentioned  in  respect  of  the  AddiUomal  Claims^  contained  in  the  Revised 
Statcfment  arranged  (X)  according  to  Claims,  (Y)  according  to  Interests, 
(Z)  according  to  the  Cruisers. 


(X)€la8aee. 


Ctadms. 


A... 

B.. 
C. 
D... 


|S07,999 

366,923 
649,985 
165,873 
«n,d46 


Allow- 
cuces. 


118,099 

196,800 

974,134 

^5,877 

134,398 


1,620,974   649,938 


(Y)  InterMts. 


VmmIs 


EornlngB 
Freighfa. 
Cargoes.. 


Damages 

P6r8otial  efiects 


Claina. 


Allow- 
ancM. 


1648, 808!|934, 755 


. 


181,103 

190,069 

473,830 

97,883 
78,478 


30,404 
374,958 


9,191 


1,  690, 974  649, 238 


(Z)  gniis«rs. 


Alabama 

Boston 

Chickamanga . 
Florida ....... 

Clarence 

Taoony 

Georgia 

Jeff.  Davis 

Nashville 

Ketrtbation . . . 

Sallie 

Sheaandoah. . . 

Sumter 

Tallahassee . . . 


Claims. 


1440,089 


87,416 
455,811 
39,692 
63,899 
39,184 

7,752 
ai,897 

B,683 


Allow- 
ances. 


183,799 


46,146 

963.697 

11,880 

49,940 

9,660 


145, 141 
149,041 
150,846 


1, 620, 974 


93,794 
1,390 


900 

98,765 
67,947 


649,238 


Before  proceeding  to  combine  the  foregoing  allowances  with  those 
made  in  oar  First  Eeport,  so  as  to  arrive  at  the  allowance  in  respect  of  all 
the  claims  contained  in  the  '^  Bevised  Statement,"  it  will  be  necessary  to 
draw  attention  to  some  alterations  which  should  be  made  from  the 
former  allowances  ;  partly  on  acconnt  of  the  withdrawal  of  some  of  the 
claims  contained  in  the  ^^  Former  Statement,"  and  partly  on  acconnt  of 
some  corrections  the  propriety  of  which  further  investigation  has  led  us 
to  make.  It  was  stated,  at  p.  5  of  the  Present  Beport,  that  the  claims  in 
respect  to  four  bonded  whalers,  amounting  to  $208,996,  have  now  been 
withdrawn,  and  that  three  other  claims^  for  vessels  and  freights,  have 
been  reduced  by  (altogether)  the  sum  of  $91,450.  The  last  three  reduc- 
tions, it  is  to  be  observed,  do  not  give  rise  to  any  diminution  of  our 
former  alloivanceSj  because  these  were  based  on  our  average  estimate  of 
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the  values  of  the  ships,  and  not  on  the  actual  amounts  contained  in  the 
statement ;  but,  on  the  other  hand,  it  is  clear  that  the  withdrawal  of 
the  claims  for  the  four  bonded  whalers  must  cause  a  deduction  of  $36,000 
from  our  allowance,  this  being  the  amount  which  we  allowed  in  our  First 
Eeportfor  those  four  vessels. 

We  will  now  point  out  the  corrections  which  our  First  Eeport  seems  to 
us  to  require :  ^ 

In  the  first  place,  the  claims  made  in  respect  of  the  Texana,  captured 
by  the  Boston,  and  in  respect  of  the  Betsy  Ames,  captured  by  the  Sallie, 
must  undoubtedly  be  rejected,  for  the  reasons  stated  at  p.  2  of  the  Brit- 
ish  Counter  Case.  These  were  respectively  $400  and  $5,540.  In  our 
"  First  Report "  we  made  no  allowance  in  respect  of  the  claim  by  the 
Texana,  for  other  reasons  therein  named,  but  for  the  Betsy  Ames  we 
allowed  the  amount  of  claim  less  12  per  cent.,  or,  in  all,  $4,875. 

The  allowance  made  in  our  First  Eeport  for  the  values  of  the  vessels 
belonging  to  Class  B  requires  an  addition  of  $7,000.  On  referring 
namely  to  the  foo^note  at  p.  20  of  that  Report,  it  will  be  found  that  we 
supposed  there  were  five  vessels  mentioned  but  not  claimed  for  in  the 
Former  Statement,  whereas  there  were  in  fact  only /(mr,  the  vessel  which 
we  had  erroneously  included  among  the  five  being  the  Palmetto,  of  175 
tons.  We  have,  therefore,  to  add  an  allowance  for  the  value  of  this  ves- 
sel at  our  average  rate,  amounting  to  $7,000. 

In  the  second  place,  a  closer  examination  of  the  claims  made  for  cargo 
in  the  Former  Statement  when  compared  with  those  in  the  Original  List 
and  in  the  Revised  Statement  has  enabled  us  to  discover  the  following 
cases  of  double  claims  for  single  losses^  in  addition  to  those  commented  on 
at  page  27  of  our  First  Report : 

1.  The  Union  Jack — Gteorge  A  Potter  (p.  95  of  the  Former,  and  p.  Ill 
of  the  "  Revised  Statement,''  "  Alabama,"  Class  C)  advances  a  claim  in 
respect  of  cargo  of  $34,526,  whilst,  at  the  same  time  the  Atlantic  Mutual 
Insurance  Company  claim  in  respect  of  cargo  $32,014,  so  that  the  latter 
sum  must,  of  course,  be  deducted  from  the  allowances  we  made  in  our 
first  report. 

2.  The  Charter  Oak— (p.  182  of  Former,  and  p.  231  of  "  Revised  State- 
ment,"  Shenanadoah,  Class  C.) — Here  the  Manufacturers'  Insurance 
Company  claim  $3,500  as  insurers  on  cargo,  and  the  Columbian  Insur- 
ance CoQ^any  likewise  claim  the  same  amount  as  re-insurers  for  the 
former  company.  This  is,  therefore,  a  double  claim,  and  $3,500  must 
also  be  deducted  from  the  allowances  made  on  our  First  Report. 

These  deductions  from  allowances  made  under  our  First  Report  in  re- 
spect of  cargo  make  together  $35,514,  which  amount,  however,  must  be 
diminished  by  the  12  per  cent,  already  taken  off.  We  have  therefore  to 
deduct  $31,253  in  respect  of  cargo. 

In  the  third  place,  we  have,  after  considerable  doubt,  arrived  at  the 
conclusion,  that  it  would  perhaps  be  better  to  include  in  our  **  alloK- 
ances  for  freights  "  some  part  of  the  expenditure  which  was  taken  into 
account  in  our  valuation  of  the  vessels  and  their  outfits. 


^  There  are  also  the  following  errata  in  oar  First  Report: 

P.  24. — Fourth  paragraph  from  bottom,  for  "  cargo  of  grain  "  read  "  cargo  of  gaano. 

P.  24.— Third  line  from  bottom,  for  **  Mr.  Rnfus  Green^  read  "  C.  R.  Green." 

P.  25.— Sixth  line  from  bottom,  for  "  Mr.  Rofns  Green  "  read  "  C.  R.  Green." 

P.  27.— (Sea  Bride,)  for  "  R.  Green  and  Co."  read  "  Rnfus  Greene  and  Co." 

P.  28. — ^Table  showing  amount  of  claims,  &c. : 

Alabama,  (amount  claimed,)  for  "$6,537,711"  read ''$6,537,620." 

Chickamauga,  (amount  allowed.)  for  •*  $80,108  "  read  "$80,118." 

Georgia,  (amount  allowed,)  for  ^'  $257,031  '^  read  "$221,031." 
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It  will  be  remembered,  that  in  the  introductory  part  of  our  First  Report 
we  fully  explained  that,  in  our  opinion,,  the  claim  of  gi'oss  freight  could 
not  be  allowed,  and  that  adequate  compensation  would  be  granted,  in 
respect  of  the  claims  for  the  losses  of  the  vessels,  their  outfits  and 
freights,  if  to  the  original  values  of  the  vessels  were  added  all  the  ex- 
penses incurred  by  the  owners  for  the  purpose  of  the  voyages  up  to  the 
time  of  the  capture^  together  with  interest.  We  had,  therefore,  to  esti- 
mate the  values  of  the  vessels  and  their  outfits^  including  the  expenses  in- 
curred for  provisioning  them  and  making  them  fit  and  able  to  have  port, 
and  to  add  thereto  the  expenses  incurred  from  the  comm^encement  of  the 
"Voyages  up  to  the  time  of  capture^  together  with  interest. 

It  will  be  found,  on  reference  to  page  20  of  our  First  Beport,  that  we 
considered  the  price  of  $40  per  ton  to  be  a  "  liberal  estimate  of  the 
average  market  price  on  which  the  value  of  vessels  at  the  commencement 
of  their  voyages  might  be  safely  based,"  and  we  therefore  took  that  price 
of  $40  per  ton  as  representing  the  average  value  of  ships  and  their  outfits^ 
together  with  the  expenses  necessary  for  rendering  them  fit  and  ahle  to  leave 
port  These  expenses  we  estimated  on  the  average  at  $3  per  ton,  leaving 
for  what  may  be  called  the  ^^  naked  valued  of  the  ship  and  her  outfit  a 
sum  of  $37  per  ton  5  a  sum  which  we  considered,  and  still  consider  to 
be,  on  the  average,  amply  sufficient.  The  expenses  to  which  we  have 
just  referred  would,  no  doubt,  depend  in  each  particular  case  to  a  con- 
siderable extent  on  the  length  of  the  voyage,  the  employment  of  the 
ship,  on  her  carrying  general  cargoes,  or  carrying  a  given  specific  cargo, 
on  her  being  loaded  or  being  in  ballast,  and  on  other  similar  circum- 
stances; but  we  were  and  still  are  of  opinion  that  snch  expenditure 
will  on  the  whole  be  fully  covered  by  the  average  allowance  of  $3  per 
ton  on  all  the  vessels.  It  should,  moreover,  be  observed  that  we  have 
also  left  ourselves  a  considerable  margin,  inasmuch  as  we  have  made  no 
exception  in  the  cases  of  those  vessels  for  which  freight  is  not  claimed 
(probably  because  it  has  been  received  from  English  underwriters)  and 
which  therefore  clearly  are  not  entitled  to  this  allowance. 

As  the  estimate  of  $40  per  ton  of  the  vessels  includes  the  allowance 
of  $3  per  ton  for  the  expenses  of  making  them^^  and  able  to  leave  port^ 
it  follows  from  the  principle  stated  at  the  commencement  of  these  obser- 
vations, that  we  had  only  to  add  for  the  vessels  claiming  freight  an  allow- 
ance in  respect  of  the  expenditure  incurred  from  the  commencement  of 
the  voyage  until  the  capture,  together  with  interest,  and  it  is  this  amount 
which  we  put  down  in  our  First  Eeport  as  the  "allowance  for  freight.'^ 
Although  this  was  for  several  reasons  convenient,  it  has,  no  doubt,  the 
effect  of  concealing  the  fact  that  the  allowance  actually  made  in  respect 
of  the  claims  for  gross  freight  not  only  comprised  the  last-mentioned 
amount,  but  also  the  other  allowance  of  $3  per  ton,  and  we  think  that, 
as  the  form  in  which  the  claims  are  presented  renders  it  almost  neces- 
sary to  award  a  separate  allowance  in  lieu  of  freight j  it  may,  on  the 
whole,  be  better  to  make  it  include,  not  only  what  we  termed  in  our  First 
Eeport  "  the  allowance  for  freight,''  but  also  the  $3  per  ton  for  the  ex- 
penses of  making  the  vessels  fit  and  ahle  to  leave  porty  and  therefore  to  de- 
duct this  latter  amount  from  our  estimate  of  the  values  of  the  vessels j 
which,  as  we  have  already  said,  included  these  expenses.^ 

This  alteration  is,  however,  a  matter  of  comparatively  small  impor- 
tance, since  it  of  course  only  affects  the  distribution  and  not  the  amount 

*  Strictly  speaking,  the  allowance  in  lieu  of  freiglU  includes  also  an  amount  equiva- 
lent to  the  wear  and  tear  of  the  vessel  up  to  the  time  of  capture,  inasmuch  as  we  have 
allowed  the  oriffinal  value  of  the  vessel  at  the  commencement  of  the  voyage. 
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of  our  former  allowances,  and  is  only  made  for  the  purpose  of  showing, 
somewhat  more  clearly,  what  we  did  actually  allow  in  our  First  Report 
in  lieu  of  the  clmtns  for  freight. 

We  now  proceed  to  combine  the  allowances  in  respect  of  the  claims 
contained  in  the  Former  Statement  with  those  in  respect  of  the  addi- 
tional claims  contained  in  the  Kevised  Statement,  in  order  to  ascertain 
the  compensation  for  all  the  losses  mentioned  in  the  latter  Statement. 

l?he  allowances  made  in  our  First  Report,  as  altered  in  amount  and  ar- 
rangement according  to  the  foregoing  considerations,  are  fully  exhibited 
in  Table  No.  2,  but  are  briefly  summarized  in  the  following  form : 


1 

AUowanooJn^  respect  of                    j^  ^^^^^  ^^  Interests. 

In  respect  of  Cruisers. 

A 

$1, 745, 421 
1, 628, 294 
4, 128,  854 

339,551 
132,  437 

Vessels  and  ontflts ......... 

13,237,930, 
812,032 
3, 709,  520 

68,446 
146,629 

Alabama. ......... 

$3,267,676 

Freights  and  earnings 

Cargoes 

Damages 

Personal  effects 

Boston 

B 

Chickamanga 

Florida 

80,118 
2,635,56^ 

c 

Georeia 

251,031 

Jeff.  Davis 

Nasliville 

62,900 

D 

Retribution 

Sallie 

17,701 

E.F 

Shenandoah  

Sumter 

1.338,236 
4,050 

Tallahassee 

317, 275 

7, 974, 557 

7,  974, 557 

7, 974, 557 

To  these  allowances  we  have  now  to  add  the  allowances  we  have  ascer- 
tained in  our  Present  Report  for  the  additional  claims  contained  in  the 
Revised  Statement^  and  the  result,  which  is  fully  exhibited  in  Table  No. 
3,  is  briefly  seen  also  irom  the  following  table,  and  gives  the  total  €M4>tC' 
ances  we  propose  for  all  the  claims  contained  in  the  Revised  Statement. 


Total  Allowances  in  ref- 
erence to  Classes. 


In  reference  to  Interests. 


In  reference  to  Cruisers. 


C... 
D... 

E.F 


|1, 763, 590     Vessels  and  outfits 


1,755,094 

4, 402, 988 
435, 428 
266,765 


Earnings  and  freights 


Cargoes 

Damages 

Personal  effects 


8,  623,  795 


13,472,685     Alabama >    $3,351,407 

i  Boston I..*. 

Chickamanga I         126. 264 

842,436     Florida i) 

Chirenco \  3,960,315 

Tacony } 

4,084,478     Georgia 953,691 

I  Jeff.  Davis 

68,446     Na«hville 86,624 

Retribution 19,021 

155,750     Sallie 

Shenandoah 1, 338, 436 

Samtor 102,815 

TaUahassee 385,22-2 


8, 623, 795 


8,623,795 


SUMMARY. 

We  now  proceed  to  give  a  summary  of  the  results  we  have  arrived  at 
in  resi)eet  of  all  the  claims  contained  in  the  Revised  Statement: 

Tho  aggregate  amount  claimed  in  that  Statement  is $25, 547, 161 

But  this  amount  includes  a  claim  for  increased  insurance  pre- 
miums, amounting  to $5, 808, 0(i6 

And  also  a  claim  styled  "  Miscellaneous,"  amounting  to 479,  033 

For  reasons  stated  at  page  1  of  this  Report  these  last  two 
claims  must  be  rejected,  and  there  are  certain  errors  in  the 
figures   pointed  out  at  pages  4  and  5  of  this  Report,  which 

on  the  whole  necessitates  a  deduction  of 176, 324 

6, 463, 423 


Leaving  as  the  amount  of  claim  to  which  our  allowances  apply 19, 083, 738 
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The  manner  in  which  this  amoant  is  distribated  over  the  various 
claims  is  exhibited  in  the  following  table  : 


In  reference  to  Classes. 


A $8,147,363 

B I    3,107,141 

C I    6,436,922 

D I        837,831 

E.  F 504,481 


In  reference  to  Interests. 


Vessels  and  oatflt« 

Earnings  and  fi-eighte 

Cargoes 

Damages 

Personal  effects 


$6, 900, 108 

6, 247. 404 

4, 973, 131 

604,347 

358,748 


In  reference  to  Croisers. 


19,083,738 


Alabama 

Boston 

Cbickamanga. 

Florida 

Clarence 

Taconv 

Georgia 

Jeff.  Davis 

Nashville 

Retribation... 

Sallie 

Shenandoah... 

Sumter 

Tollabassoe... 


19, 083, 738 


16, 954, 159 

400 

183,071 

4, 185, 627 

416, 160 

7,752 

108.  434 

29,018 

5,540 

6,  303, 039 

159,736 

730,802 

19,083,738 


L— -As   TO  THE  VESSELS  AND   OUTFITS. 

For  the  reasons  stated  in  our  First  Eeport  we  have,  with  scarcely  any 
exception,  valued  the  whalers  at  $100,  the  fishing-vessels  at  $50,  and 
the  other  vessels  at  $40  jyer  ton  at  tlie  commencement  of  tlmr  voyages^ 
inclnding  therefore  the  expenses  necessary  for  making  them  ready  for 
sea.  We  have  also  shown  that  in  the  cases  of  the  whalers  captured  by 
the  Shenandoah  it  is,  with  the  exception  of  two  or  three  cases,  clear, 
from  the  very  admissions  of  the  owners,  that  they  are  advancing  claims 
for  the  same  losses  simultaneously  with  the  insurance  companies,  and 
that,  in  a  great  majority  of  the  other  cases,  a  similar  course  has,  to  a  very 
great  extent,  been  adopted.  These  considerations,  together  with  the 
circumstance  of  the  owners  having  considerably  overvalued  their  prop- 
erty, will  sufficiently  account  for  the  reduction  in  the  amount  of  our 
allowances  as  contrasted  with  the  amount  of  tJie  claims  for  vesseU  and 
outfits. 

II. — As  TO  THE  FREiaHTS  AND  EABNINGS. 

It  is  easy  to  prove  that  the  amounts  at  which  they  are  stated  are,  be- 
yond a  doubt,  most  extravagant,  and  that  they  in  many  cases  involve 
double  claims  for  single  losses.  We  have  also  explained  at  length,  in  the 
introductory  part  of  our  first  report,  the  various  grounds  on  which,  inde- 
pendently of  its  exaggerated  amount,  this  claim  for  gross  freights  and 
gross  earnings  is  utterly  incapable  of  being  supported,  and  why  it 
should  in  our  opinion  be  rejected;  and  in  lieu  thereof,  such  an  allowance 
be  made  as  would,  as  far  as  is  legitimate  or  possible,  satisfy  the  princi- 
ple of  restitutio  in  integrum^  by  placing  the  claimants  almost  in  the  same 
position  as  if  they  had  not  embarked  in  the  unsuccessful  adventure ;  an 
allowance  which  is  far  more  liberal  than  that  which  has  been  awarded 
by  the  courts  of  America  in  similar  cases.  This  allowance  we  have 
estimated  at  $84:2,436,  which,  when  added  to  our  allowance  for  vessels 
and  outfits  and  expenses  incurred  in  making  tlie  ships  fit  and  able  to  leave 
port^  amounts  to  $4,315,121,  and  will  in  our  opinion  fairly  cover  all  losses 
in  respect  of  the  vessels,  their  outfits,  earnings,  and  claims  for  freights. 

III. — As  TO  THE  CARGOES. 

As  regards  the  claims  for  "  cargoes,^  it  will  be  seen  from  the  introduc- 
tory part  of  our  First  Keport  that  the  form  in  which  these  claims  are 
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presented  has  rendered  it  impossible  to  ascertain,  except  in  compara- 
tively few  cases,  to  what  extetit  they  involve  double  claUns  for  migle 
losses,  as  well  as  profits  and  the  freight  payable  at  the  port  of  discharge  ; 
and  we  there  fully  stated  the  reasons  why  we  entertain  no  doubt  that  if, 
from  the  total  amount  claimed  for  cargoes,  profits,  commissions,  and 
insurances  thereon,  12  per  cent,  be  deducted,  the  result  so  obtained  will, 
in  all  probability,  exceed  the  real  value  of  the  goods  at  the  port  of  ship- 
ment, together  with  interest  from  the  time  of  loading  until  capture. 
We  also  explained  that,  by  awarding  this  compensation,  and  thereby 
placing  the  owners  in  the  same  position  in  which  they  would  have  been, 
if,  instead  of  embarking  their  capital  in  the  shipment  of  the  goods, 
they  had  invested  it  at  the  ordinary  rate  of  interest,  we  were  adopting 
a  mode  of  compensation,  not  only  consistent  with  well-recognized  prin- 
ciples of  jurisprudence,  but  also  more  liberal  than  that  which  has  ever 
b^n  applied  by  the  courts  of  the  United  Statues. 

In  some  cases,  distinctly  specified  in  our  Reports,  we  have  been  able 
to  discover  that  the  owners  and  the  insurance  companies  are  simulta- 
neously advancing  claims  for  the  same  losses.  In  these  cases  we  have, 
of  course,  deducted  one  of  such  double  claims,  and  these  deductions, 
together  with  those  in  respect  of  one  or  two  claims  which  we  have 
si^ecially  noticed  and  given  our  reasons  for  rejecting,  amounted  to  about 
$340,000.  After  taking  oflf  12  per  cent,  from  the  residue  of  the  total 
claim,  we  thus  arrived  at  the  sum  of  $4^084,478  as  the  allowance  for  the 
cargoes.  But  although  we  have  provisionally  estimated  the  loss  at  this 
amount,  we  think  it  right  to  repeat  that  in  our  opinion  this  estimate 
will  be  found  to  be  excessive,  not  only  for  the  reasons  stated  in  our  First 
Beport,  but  also  because  the  additional  claim  of  $473,830,  advanced  for 
cargo  in  the  "  Revised  Statement,'^  is  open  to  very  considerable  suspicion 
on  account  of  the  peculiar  circumstances,  fully  stated  at  pages  11  and  12 
of  this  Report. 

IV. — As  TO  CLAIMS  FOR  DAMAaES  AND  PERSONAL  EFFECTS. 

As  regards  the  claims  for  damages^  we  have  in  almost  all  cases  re- 
jected them,  because  they  are  in  effect  claims  in  respect  of  indirect  losses, 
or  for  damages  of  too  remote  and  contingent  a  character  to  entitle  the 
claimants  to  compensation; 

As  regards  the  claims  for  personal  effects,  we  have  generally  specified 
the  cases  in  which  we  consider  them  excessive,  and  have  come  to  the 
conclusion  that  the  sum  of  $155,750  will  cover  any  loss  for  personal 
effects  which  can  be  proved  to  have  been  sustained. 

v.— Result. 

The  ultimate  result  at  which  we  have  arrived  is  the  following  : 
The  total  amount  of  the  claims  we  have  been  considering,  that  is,  all 
the  claims  contained  in  the  "Revised  Statement,"  exclusive  of  those  for 
increased  war  premiums  and  the  claims  styled  "  miscellaneous,"  (all  of 
which  are  "  indirect  claims,")  and  after  correcting  certain  errors  of  cal- 
culation, and  withdrawing  those  for  the  Sallie  and  Boston,  is  $19,077,798. 
We  are  of  opinion  that  the  sum  of  $8,623,795  will  be  amply  sufficient  to 
meet  all  the  losses  embraced  in  these  claims. 

The  following  arrangement  shows  the  amount  of  the  claims  connected 
with  each  cruiser,  after  adjusting  the  several  corrections,  on  which  we 
have  reported ;  and  also  the  corresponding  estimates  we  have  made  as 
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fully  adequate  to  meet  all  the  losses  actually  sustained,  which,  however, 
are  subject  to  the  reservations  mentioned  in  our  First  Report : 


Claims  on  acooaat  of— 


Alabama 

Boston 

Chiokamaaga 

Florida 

Clarence 

Tacony 

Georgia 

Jeff.  Davis  . . . 

Nashville 

Retribution  .. 

Sallie 

Shenandoah  .. 

Sumter 

Tallahassee  .. 


Amounts 
claimed. 


$6,954,159 


183,071 

4, 185, 627 

416,  IPO 

7,752 

108, 434 

29, 018 


Amounts 
allowed. 


$3,351,407 

""126,264' 

2, 900, 315 

253,691 

86,"  624' 

19, 021 


6, 303, 039 
159, 736 
730, 802 


1, 338, 436 
102, 815 
385,222 


19, 077, 798 


8, 623, 795 


The  reservations  to  which  we  have  above  referred  are  the  follow- 
ing : 

1. — ^The  question  whether  Great  Britain  is  liable  for  any  of  the  losses 
which  are  the  subject-matter  of  these  claims,  and,  if  for  any,  for  which 
of  them,  is  a  question  with  which  we  have  not  been  concerned  5  and, 
keeping  clear  of  what  was  not  within  our  province,  we  have  studiously 
confined  ourselves  to  the  task  of  sifting  and  analyzing  the  claims,  and 
of  ascertaining  what  in  our  opinion  ought,  according  to  well-recognized 
principles  of  jurisprudence,  to  be  considered  adequate  compensation  for 
the  losses  occasioned  by  each  of  the  Confederate  cruisers. 

II. — The  data  which  the  statement  of  claims  applies  are,  in  several  mate- 
rial respects,  so  scanty  and  so  imperfect  that  we  do  not  pretend  to  have 
estimated  the  allowance  for  each  particular  claim  with  complete  accuracy, 
but  we  believe  we  have  shown  that  there  are  valid  and  strong  grounds 
for  concluding  that,  if  ever  these  claims  come  to  be  thoroughly  sifted 
and  examined,  our  estimate  will  be  found  to  be  in  all  respects  a  very 
liberal  estimate. 

NOTES. 

*  # 

I.  There  is  one  consideration  to  which  it  may  be  proper  for  us  to 
direct  attention,  viz,  the  value  of  the  **  currency  ^  dollar  as  compared 
with  that  of  the  "goW  dollar.  We  have  no  doubt  that  the  claims 
comprised  in  the  statement  are  made  in  the  "  currency  ^  dollar,  and  it 
appears  from  the  claim  in  the  case  of  the  Morning  Star  (p.  48  of  this 
Report)  that  the  value  of  that  dollar  may  be  taken  to  bear  to  that  of 
the  gold  dollar  the  ratio  of  5,614  to  7,744.  In  reducing  the  total  amount 
of  our  estimate  of  allowances  into  '*  gold''  dollars  it  must  be  borne  in 
mind  that  so  far  as  it  relates  to  the  claims  for  ships,  freights,  and 
damages  it  has  been  made  in  '^  gold  "  dollars,  and  therefore  that  it  is 
only  necessary  to  reduce  the  estimate  in  respect  of  cargoes  and  personal 
efltects  into  the  same  currency.  The  total  amount  of  our  estimate  of  all 
the  losses  alleged  to  have  been  sustained,  when  thus  reduced  into  gold 
dollars,  may  be  converted  into  pounds  sterling  according  to  the  proper 
rate  of  exchange,  (which  in  some  instances  to  be  found  in  the  claims  has 
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been  assamed  to  be  14.84,)  and  it  will  be  found  in  all  probability  to  be 
considerably  less  than  £1,600,000. 

II.  We  have  appended  to  this  report  Table  IV,  which  shows  the 
valnes  pat  by  Captain  Semnies  on  the  prizes  he  captured,  and  inasmuch 
as  the  captor  generally  considerably  o  /er-estimates  the  value  of  his 
prizes,  we  think  that  this  table  may  throw  some  light  which  may  prove 
useful  on  the  nature  and  extent  of  the  claims  advanced  for  losses  alleged 
to  have  been  sustained  by  the  Alabama  captures. 

Arthur  Cohen. 
Sidney  Young. 

June  8, 1872. 


Table  No.  1. — Shoicing  progressive  increase  in  the  amount  of  claims  for  losses  incurred 
through  the  respective  cruisers  as  stated  at  different  periods. — {See  report^  pp,  316-318.) 


jOrlglnal  list,  im.  A^endtdLuitt^. 


Alabama 

Boston 

Chickamaaga 

Florida 

Florida,  Clarence 

Florida,  Tacony 

Georna 

Je£El&avia 

Nashville 

Retribution 

SaUie 

Shenandoah  

Sumter 

Tallahassee 

Olustee 

Increased  war  premiums. 
Miscellaneous 


00 

5 
2 

o 

M 

51 


13 


Total 


26 


94 


to 


o6 


13, 708,  716 


l,979,ag8  , 


210, 295 


57 
1 
3 

23 
1 
1 
5 


« 

« 


|5, 242, 962 

400 

114. 147 

3,  031,  849 

14,520 

8,400 

.')26,351 


Former  Statement 
November,  1871. 


t 

d 
a, 
3 


< 


58 
1 
3 

38 


'd 
to 


Revised  Stat«- 
meut,  March,  1672. 


16, 547, 610 

400 

95,655 

3,698,609 


3,236,805 


1 
2 
1 
29 
1 
8 
4 


9, 135, 104       138 


70,584 

20.982 

5,540 

4, 490, 100 

2,250 

276,545 

73,875 


13,  768,  506 


1 
2 
1 
40 
3 

17 


169 


383,976 


69.537 

20,334 

5,540 

6,488,320 

10,696 

579,956 

1, 120, 795 


19, 021, 428 


fl5 

s 

s 


e 


58 
1 
4 

30 
2 

10 
5 
2 
2 
2 
1 

36 
8 

32 


183 


17, 009. 121 

400 

183,071 

3,95s,  359 

54, 142 

'  169,199 

416,160 

7,752 

108.434 

29,0ia 

5.540 

6,426,383 

167.673 

730,802 

5,808,066 
479,033 


25, 547, 161 
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Table  No.  2.Showing  the  result  of  the  corrections  and  re-appropriations  of  the  claims  and 
the  corresponding  allowances  in  summaries  Xos,  1,  2,  and  3  of  "  First  Reportj^^  in  accord- 
ance with  our  remarks f  (Present  Report,  pp,  335-338.) 

Summary  (No.  l.)— Classes  (corrected  and  re-arranged  as  per  Report.) 


Clabs  a. 


V(a) 
V.I.. 


E.S. 
E  P* 
Ire  . 


P.B 


Eight  whalers  detained  (/). 
Lews  4  ditto  (withdrawn) . . , 


Six  fishing-vessels 

E.S 

E.P 

P.E 


Class  B. 


V(m).. 
I.V(6) 


F(m). 
LF(c) 


I.C 

P.£.,dco. 


Class  C. 


V... 


LF. 


LC(A).. 
P.£.,dco 


Class  D. 


V(d).. 
LV(e). 


LP 


P.E.,  &c. 


Class  E.F. 


LV, 

F... 
LF. 


€ 

LC(I:). 


P.E 


ClaimK. 


11,721,417 
791. 163 


616,560 

4, 085, 501 

111,669 


595,747 
908,996 


33,63« 
3,333 

5,800 
600 


1,072,683 
383,809 


413,  907 
90,000 


318,850 
570,369 


981,  084 
557,  913 


866,806 
178,  431 


1.353,736 
3,385,940 


443.605 
113,000 


133,383 
6.000 


151,050 
3,850 


14,940 
3,000 


18,660 
46,806 


^513,580 


4,  813,  730 
93,943 


7,430,353 


386,751 


43,360 


1,  455, 491 


503,907 


789, 819 
53,003 


1,538,996 


445,837 


3, 638, 676 
166,338 


555,605 

138,383 

38,071 


154,900 


16,940 


65,466 
59,139 


$7.  849,  364 


3, 800, 619 


5, 789, 147 


731,950 


396,435 


17,  457, 534 


Allowances. 


Value  at  (as  per  corrected  Report)— 


134,850 

8,133 
600 


11, 039, 300 


559,059 
56,144 


1,644,403 


^,446 


33,573 


Jfc870, 7'J5 


£95,593 


645,167 
16,739 


938,395 


103,839 


07)  (t)(  1)3, 038, 385 
.58,345 


294,335 

33.395 
11,831 


80,355 


13,034 


35,968 
4,080 


11, 745.  421 


1, 628. 394 


4. 138,  854 


339,551 


133,437 


7. 974..557 
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Table  No.  2. — Shotting  the  result  of  (he  correcOans  and  renirpprapriationdj  &c, — Continaed. 
SuMHABT  (No.  3.)— Interesto  (corrected  and  Te-«rranged  as  per  Report) 


Yesnels  and  outfits : 

Class  A  (a) 

B 

C 

TUd) 

E.F 


Insurance  on  ditto : 

ClassA 

B(6) 

C 

Vie) 

E.F 


Earnings : 
Class  A , 


Insurance. 


Freights : 

Class  B... 

C... 

D... 

E.F 


Insurance  ditto: 
Class  B(c) ... 

C 

D 

E.  F... 


Cargoes : 

Class  B... 
C  ... 
I>... 
E.  F 


In8nranc4»  on  ditto : 

ClassB 

C{h) 

D 

E.F(i).-. 


Claims. 


Sundries,  (damages  and  per- 
sonal effects :) 

ClassA  (/) 

B 

C 

D 

E.F 


$1,755,055 

1,072,682 

981,084 

443,605 

151, 050 


791,163 
382,809 
557,  912 
112,000 
3,850 


4, 091. 301 
618,  882 


413,  907 

266,806 

132,283 

14,940 


90,000 

178,  431 

6,000 

2,000 


$4,  403. 376 


218,  850 
1, 352,  736 

18,660 


I 


570,369 
2, 285, 940 

46,806 


481, 294 
52,002 

166,238 
28,071 
59,129 


1,  847, 734 


16,251,910 


4,710,183  ' 
111,669  ' 


4,  821, 852 


827,936 


276,431  ; 


1. 104, 367 


1, 590, 246 


2,903,515 


4,  493. 361 


786,734 


j  17,457,524 


Allowances. 


Valued  at— 


11, 054, 050 

ni870,  795 

938,395 

294,335 

80,355 


m95,593 

10.3.829 

33,395 

12,034 


645,167 

(t)  (1)3,028,385 


Bamajse  .. 
Per.  effect. 


35,968 


p68.446 
146,629 


$3,237,930 


567,181 


244.851 


3,709,324 


215, 07S 


7,974,557 
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Table  No.  2. — Showing  the  remit  of  the  corrections  and  re-a^ropriationSf  ^c — Continued. 
Summary  (No.  3.) — Croisein  (corrected  aud  re-arranged  as  per  Report.) 


Claims. 


Alabama: 

Class  A  (a).... 

B 

C 

I>(d)(«). 
E.F 


Boston : 

Clas8E.F(4;). 

Cbickamanga : 
Class  B 


Florida,  (including  Clarence  and  Taoony :) 

Class  A 

B(6)(c) 

C 

D 

KF 


Georgia : 


>rgia : 
CnassB. 


C... 
E.F. 


Nashville : 

ClassD .*. 


Retribution : 

Class  B.. 

C. 


Sallie : 

Class  C  (A)  . 

Shenandoah : 
Class  A  (/) 

B 

C 

D  .... 
E.F.. 


Sumt<»r : 

Class  E.  F. 

Tallahassee : 
Class  A  ... 
B.... 
C... 
D  ... 
E.F. 


|1, 864, 171 

1, 306, 610 

2,  847, 337 

378, 443 

116,609 


95,655 


184, 648 

855,796 

2,  435,  723 

70, 379 

79,756 


203, 195 

150,  781 

30,000 


18,705 
1,630 


5,  795, 045 

101, 318 

145, 935 

93,100 

22,500 


5,500 

219,340 

207,  741 

110,500 

36,875 


16, 513, 170 


95,655 


3,626,302 


383,976 
69,537 


20,335 


6, 157, 898 
10,695 


579,  956 


17,  475, 524 


Allowances. 


Allowed  at— 


1460,893 

m618,  538 

12, 004, 376 

136, 021 

47,850 


80,118 


108.564 

644,  709 

1, 776,  375 

44,  570 

61,350 


105. 194 
145,  837 


62,900 


16,461 
1,240 


(0 


1/1,171,464 

29,630 

Z99,582 

37,560 


4,050 


4,500 

133, 644 

101,  444 

58,500 

19, 187 


13, 267, 678 


80,118 


2,635,568 

251,031 
62,909 

17, 701 
\9) 


1,336,236 
4,050 


317, 275 


7, 974, 557 


(a)  This  has  been  reduced  by  withdrawal  from  claim  of  the  Altamaha  of  the  sum  of.    $15, 450 

(&)  This  has  been  reduced  by  withdrawal  ft*om  claim  of  the  Avon  of  the  sum  of 42, 000 

(c)  This  has  been  reduced  by  withdrawal  from  claim  nf  the  Avon  of  the  sum  of 25, 000 

id)  This  has  been  reduced  by  withdrawal  f^om  claim  of  the  Emma  Jane  of  the  sum  of.  4, 000 
{€)  This  has  been  reduced  by  withdrawal  from  claim  of  the  Emma  Jane  of  the  sam  of.  5, 000 
(/)  This  has  been  reduced  by  withdrawal  from  claim  of  four  of  the  vessels  detained 

by  the  Shenandoah 208,996 

ig)  This  has  been  reduced  by  withdrawal  from  allowance  for  the  vessels  detained  by 

the  Shenandoah.   •  .     , $36,000 

{h)  This  has  been  reduced  by  withdrawal  from  claim  Betsv  Ames  (see  p.  336) 5, 540 

(i)  This  has  been  reduced  by  withdrawal  from  allowance  for  Betsy  Ames 4, 875 

(k)  This  has  been  reduced  by  withdrawal  from  claim  of  Texana  (see  p.  324) 400 

(I)  This  has  been  reduced  by  withdrawal  from  the  several  allowances  as  mentioned 

(atp.335) 31,253 

Showing  in  all  deductions  from —  

CliUms.-. 306,386 

Allowances 72,128 

(m)This  has,  on  the  other  hand,  been  increased  by  allowance  for  the  Palmetto, 

(seep.336) 7.000 
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ANNEX  D -FURTHER  NOTE  ON  THE  CLAIMS  PRESENTED  BY 
THE  GOVERNMENT  OF  THE  UNITED  STATES  FOR  EXPENDI- 
TURE ALLEGED  TO  HAVE  BEEN  INCURRED  IN  THE  PURSUIT 
AND  CAPTURE  OF  CONFEDERATE  CRUISERS. 


EFFORTS  MADE  TO  CAPTURE  CONFEDERATE  CRUISERS. 


ALABAMA. 

The  United  States  in  their  Counter  Case,  while  denying  the  pertinence 
of  the  point  to  the  questions  at  issue,  reiterate  the  assertion  that  they 
"  made  great  efforts  and  incurred  great  expense  in  their  efforts  to  cap- 
ture the  Alabama." 

It  is  not  proposed  in  this  paper  to  do  more  than  make  a  passing  refer- 
ence to  the  cases  which  the  British  Government  considers  point  to  an 
opposite  conclusion,  and  which  have  been  fully  discussed  in  its  Case 
and  Counter  Case : 

(a.)  The  Tuscarora's  remissness  in  not  following  up  the  Alabama  after 
getting  away  from  Liverpool.  ^ 

(b,)  The  escape  of  the  Alabama  from  the  San  Jacinto  at  Martinique, 
on  16th  November,  1862. 

(c.)  Commodore  Bell's  remissness  in  not  capturing  her  after  she  sunk 
the  Hatteras  off  Galveston. 

(d.)  Admiral  Wilkes's  interference  with  the  Secretary  of  the  i^avy's 
orders  to  the  Vanderbilt;  the  failure  of  the  captain  of  that  ship  to  carry- 
out  the  orders  implicitly  when  allowed  to  proceed  in  their  execution, 
and  his  final  abandonment  of  the  pursuit  at  the  Cape  of  Good  Hope. 

The  question  now  to  be  considered  is,  did  the  United  States  Govern- 
ment, with  the  means  at  its  disposal,  use  "due  diligence "  in  its  efforts 
to  arrest  the  career  of  the  Alabama? 

Mr.  Welles,  the  Secretary  of  the  United  States  Navy,  in  his  first 
Report  to  Congress  after  the  commissioning  of  the  Alabama,  of  1st  De- 
cember, 1862,  stated  that  his  department  had  "dispatched  vessels  to 
effect  the  capture  of  the  Alabama,  and  there  is  now  quite  a  fleet  on  the 
ocean  engaged  in  pursuing  her."    (Page  24.) 

Now,  on  referring  to  the  claims  put  forth  against  Great  Britain,  .in 
Volume  VII  of  the  Appendices  to  the  United  States  Case,  and  com- 
paring the  several  dates,  we  find  this  "fleet"  is  stated  to  have  con- 
sisted of — 

1.  The  Tuscarora,  a  suitable  ship  for  the  service,  which  was  ordered 
on  the  "  oth  September,  1802,  to  go  to  the  West  Indies  in  search  of  the 
Alabama  and  Florida."  ^ 


^  For  the  various  orders  given  to  these  vessels,  and  alluded  to  in  the  course  of  this 
Annex,  see  the  Synopsis  of  Orders  given  in  the  Appendix  to  the  Case  of  the  United 
States,  vol.  vii,  opposite  to  page  1*20. 
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As  Mr.  Welles,  in  the  same  Report  to  Congress,  stated  that "  the  Tus- 
carora  is  now  in  pursuit  of  this  pirate,"  (Alabama,)  it  may  be  taken 
.that  these  orders  were  sent  to  her  about  the  time  that  the  Chippewa 
was  ordered  to  relieve  her  at  Alge^iras  in  watching  the  Sumter.  The 
Chippewa  was  at  Cadiz  early  in  November,  1862.  It  may  therefore  be 
assumed  that  she  relieved  the  Tuscarora  about  that  time ;  but,  as  the 
Tuscarora  was,  in  the  months  of  November  and  December,  cruising 
off  Madeira ;  was  at  Gibraltar  on  the  Slst  December,  1862 ;  at  Cadiz 
on  the  17th  January,  1863 :  subsequently  paid  two,  if  not  three,  visits 
to  Madeira ;  was  again  at  Gibraltar  on  the  17th  March,^  and  completed 
her  cruise,  it  is  presumed  at  some  port  in  the  United  States,  on  the  13th 
April,  (See  Synopsis  of  Orders,)  she  could  not  possibly  have  put  the 
orders  into  execution.  The  name  of  the  Tuscarora  does  not  appear  in 
the  returns  of  the  United  States  ships-of-war  that  visited  the  British 
Islands  in  the  West  Indies  during  this  period.  This  suggested  a  more 
careful  and  complete  investigation  into  her  case,  which  has  resulted  in 
proving  conclusively  that,  in  spite  of  the  intentions  of  the  Navy  Depart- 
ment, she  did  not  on  or  after  the  5th  September,  1862.  "  go  to  the  West 
Indies  for  the  Alabama  and  Florida,"  and  that  therefore  she  was  not, 
on  the  1st  December,  1862,  the  date  of  Mr.  Welles's  Report,  in  pursuit 
of  the  Alabama. 

2.  The  Vanderbilt,  a  suitable  vessel  when  supplies  of  coal  were  pro- 
curable, then  cruising  in  the  track  of  vessels  bound  to  and  from  Europe ; 
of  her  proceedings  on  this  cruise  nothing  further  is  known.* 

3.  The  San  Jacinto,  a  suitable  vessel,  then  in  the  West  Indies ;  the 
Alabama  had  on  the  previous  18th  November  escaped  from  her  at  Mar- 
tinique. 

4.  The  Mohican,  a  suitable  vessel ;  she  could  not  have  left  the  United 
States  on  the  "belligerent''  mission  of  capturing  the  Alabama,  as  on 
the  14th  November,  1862,  when  applying  for  coals  at  Bermuda,  to  ena- 
ble him  to  go  to  the  eastward,  her  commander.  Captain  Glisson,  assured 
Governor  Ord  that  "  he  was  not  directly  engaged  in  any  belligerent 
operations  against  the  Confederate  States,  but  was  proceeding  to  a  for- 
eign station  in  the  performance  of  an  ordinary  duty.''  (Appendix  to 
the  British  Case,  vol.  v,  p.  32.) 

5.  The  Dacotah,  a  suitable  vessel :  she  had  ceased  her  pursuit  by 
17th  November,  (see  Synopsis  of  Orders,)  although  Mr.  Welles  named 
her  as  being  still  in  pursuit. 


*  For  record  of  visits  to  Gibraltar,  see  Appendix  to  British  Case,  vol.  v,  p.  229.  The 
dates  of  the  visits  of  these  and  other  vessels  to  foreign  ports,  mentioned  throughout 
this  Annex,  are  recorded  in  returns  from  British  Consuls,  Mail  Agents,  &c.,  which  can 
be  produced  for  the  satisfaction  of  the  Arbitrators,  if  so  desired. 

=^It  is  more  than  probable,  from  indications  met  with  in  tracing  out  the  proceedings 
of  other  United  States  cruisers,  that,  hatl  time  permitted,  good  reasons  would  have 
been  discovered  for  suggesting  abatements  on  account  of  this  cruise,  the  claim  for 
which  is  at  the  rate  or  nearly  ^1,500  a  day.  Indeed,  it  might  be  equally  desirable  to 
endeavor  to  trace  out  the  proceedings  of  other  vessels,  which  are  wholly  unknown, 
except  so  far  as  stated  in  the  synopsis  of  orders,  such  as  the  Augusta,  Ticonderoga,  &c. ; 
the  claims  on  their  account  were  necessarily  treated,  in  the  former  report,  as  admissi- 
ble in  the  hypothetical  sense  there  explained,  but  further  light  might  discover,  as  in 
so  many  other  cases,  errors  which  wouhl  justify  abatements. 


6.  Onward. 

7.  Sabine. 
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C  Sailing-vessels,  obviously   useless   in   pursuing    the 

Alabama,  and  whose  employment  on  such  service 

was  condemned   by   the  United  States  Ministers 

abroad,  e,  ^.,  by  Mr.  Dayton  (quoted  in  the  Keport 

of  Admiralty  Committee,  Appendix  to  the  British 

I .  ic»»uiuc.       ^      Case,  vol.  vii,  p.  58,)  by  Mr.  Adams  in  his  dispatch  ^ 

o   ftf  T^  .,a  to  ^r.  Seward,  12th  May,  1864,  after  a  conversation 

y.  or.  ijouis.  ^^^^  Prince  de  Jomville  on  the  iuutUity  of  United 

States  sailing-ships  in  European  waters,  &c.  Sim- 
ilar opinions  were  expressed  by  the  captains  of  the 
Constellation,  St.  Louis,  &c. 
Admiral  Wilkes's  flying  squadron  could  not,  from  a  previous  mention 
made  of  its  special  duties  in  the  same  fieport,  p.  vi,  have  been  included 
in  Mr.  Welles's  "fleet.'' 

It  is  thus  seen  that,  excepting  the  Tuscarora,  Mohican,  Dacotah,and 
the  useless  sailing-ships,  Mr.  Welles's  "  fleet"  is  reduced  to  two  vessels, 
alUiough  at  the  time  he  could  boast  of  having  increased  the  United 
States  Navy  to  427  vessels,  and  28,000  men  I 

Turning  now  to  the  ships  in  pursuit  when  Mr.  Welles  made  his  next 
Eeport  to  Congress,  viz,  on  the  7th  December,  1863,  the  Alabama  then 
being  in  the  height  of  her  career,  the  Synopsis  of  Orders  gives  the  fol- 
lowing ships  as  so  engaged : 

1.  Yanderbilt;  but.  on  the  27th  of  October  she  had  abandoned  the 
pursuit,^  and  on  the  7th  December  was  making  her  way  back  to  the 
United  States. 

2.  Mohican ;  this  ship,  which,  as  will  be  subsequently  shown,  com- 
menced her  pursuit  of  the  Alabama  on  the  9th  May,  1863,  from  the 
Cape  de  Verds,  also,  on  the  11th  December,  1863,  abandoned  the  pur- 
suit at  the  Gape  of  Good  Hope,  and  turned  her  head  westward.  She 
was  at  St.  Helena  on  the  29th  December,  on  her  way  back  to  the  United 
Sta4;es.^  Had  she  remained  at  or  near  the  Cape,  or  the  Mauritius,  or 
gone  to  Bourbon  (where  she  could  have  coaled)  for  a  few  weeks,  she 
would  have  learnt  that  her  chase  had  gone  to  the  East  Indies.  Instead, 
however,  of  so  doing,  her  captain  retraced  his  steps  homeward,  in  spite 
of  communications  he  had  received  when  at  Cape  Town,  and  which 
called  forth  these  observations  from  the  United  States  consul  at  the 
Mauritius  in  a  dispatch  to  Mr.  Seward  of  the  5th  February,  1864 :  "The 
narrative  of  these  things  affords  another  illustration  of  the  necessity  of 
a  man-of-war  in  these  waters.  ♦  ♦  »  •  When  the  Mohican 
was  at  Cape  Town,  especially  as  the  facts  concerning  the  Sea  Bride  had 
been  communicated  by  me  to  the  consul  there,  and  were  by  him  laid 
before  the  captain  of  the  Mohican,  it  seems  unaccountable  that  that 
vessel  did  not  extend  its  cruise  to  Madagascar  and  Mauritius.  It  is  to 
be  hoped  that  Captain  Glisson  had  sufficient  to  justify  his  conduct  in 

*  The  following  is  an  extract  from  Mr.  Adams's  dispatch : 

"The  Prince  de  Joinville,  who  called  on  me  the  other  day  with  a  letter  to  you,  which 
I  had  the  honor  to  forward  by  the  last  steamer,  made  some  remarks  on  the  effect  of 
the  presence  of  our  sailing-ships  in  European  harbors  in  a  perfectly  friendly  spirit, 
which  were  not  without  their  weight  in  my  mind.  I  have  a  fear  that  these  vessels 
entail  a  heavy  bnrden  of  useless  expense,  and  retain  in  utter  inactivity  a  considerable 
number  of  the  best  class  of  our  useful  seamen.  It  would  be  quite  as  well  for  the 
country  if*  they  were  entirely  withdrawn.  One  steamer  like  the  Kearsarge  has  more 
influence  upon  the  opinion  of  nautical  men  than  all  the  obsolete  frigates  remaining  in 
the  world  would,  put  together.  Three  or  four  snch,  properly  distributed,  with  good 
officers,  would  materially  check  the  tendency  to  serve  on  board  of  dubious  rebel  ships.'* 
Dip.  Cor.,  1864,  Part  i,  p.  732. 

*  See  Appendix  to  British  Case,  vol.  vii,  p.  70. 
3Ibid.,  vol.  V,  p.  234. 
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tarniug  back.    Still,  I  can  but  hope  that  some  other  vessel  from  our 
now  very  large  navy  may  very  soon  appear  in  the  Indian  Ocean."  ^ 

3.  Onward.    > 

4.  Ino.  >  The  sailing-ships  already  disposed  of. 

5.  St.  Louis. ) 

6.  Ehode  Island,  stationed  off  the  Bahamas,  and,  like  the  De  Soto, 
performing  precisely  the  same  duties  as  Admiral  Wilkes's  flying  squad- 
ron, (see  post  J  p.  SS.) 

7.  De  Soto ;  the  same  off  the  Havana,  (Appendix  to  British  Case, 
vol.  vii,  p.  74.) 

8.  Wyoming.  This  ship,  with  the  sailing-sloop  Jamestown,  represented 
the  United  States  interests  in  the  East  Indies,  China,  and  Japan,  and 
had,  of  course,  the  ordinaiy  duties  of  this  extensive  station  to  carry  on : 
she  was,  at  the  very  time  Mr.  Welles  was  making  this  Report,  well  placea 
to  intercept  the  Alabama,  being  near  the  Straits  of  Sunda  when  the  lat- 
ter passed  through  them.  The  Wyoming's  further  proceedings  will  be 
subsequently  dealt  with. 

It  is  thus  seen  that,  within  a  very  few  days  of  the  date  of  Mr.  Welles's 
Seport,  the  chase,  pursuit,  or  search  for  the  Alabama  was  practically 
reduced  to  one  efficient  ship,  the  Wyoming,  and  she,  as  will  be  elsewhere 
shown,  virtually,  on  the  13th  of  the  following  February,  gave  up  the 
pursuit,  or  did  what,  as  far  as  any  claim  on  account  of  the  Alabama  is 
ooncemed,  amounted  to  an  abandonment.  Finding  the  Confederate  had 
probably  left  the  limits  of  his  station,  her  commander  conceived  the 
orders  he  was  then  acting  under  did  not  justify  him  in  following  the  Ala- 
bama beyond  such  limits.  And  yet,  at  this  time,  Mr.  Welles  could 
justly  make  the  yet  prouder  boast  that  the  United  States  Navy  consisted 
of  588  vessels  and  34,000  men,  exclusive  of  officers! 

From  this  period  to  the  date  of  the  Alabama's  being  sunk,  the  chase, 
pursuit,  or  search  was  confined  to — 

1.  The  Sacramento,  a  suitable  vessel,  ordered,  on  "  the  18th  January, 
1864,  to  cruise  to  the  Cape  de  Yerds,  Brazil,  Cape  of  Good  Hope,  and 
thence  to  the  eastward,  or  to  Europe,  according  to  news  of  the  Ala- 
bama." 

She  was  at  Table  Bay  from  the  29th  April  to  the  5th  May.*  Learning 
there,  doubtless,  that  the  Alabama  had  sailed  on  the  previous  March  for 
a  French  port,  she  followed  her  to  Europe,  and  was  at  Lisbon  on  the 
29th  of  June ;  it  has  not  yet  been  ascertained  on  what  day  she  arrived 
there,  but  fifty-six  days  would  seem  to  have  been  a  very  long  passage 
for  a  po<v^erful  full-rigged  ship  like  the  Sacramento,  with  a  speed  under 
steam  of  12^  knot«,  to  have  made  in  time  of  war  and  in  the  actual  pur- 
suit of  an  enemy.  She  may,  therefore,  have  arrived  at  Lisbon  some  time 
before  the  29th  June,  or  have  touched  at  some  other  European  port. 
Although  probably  in  want  of  stores  and  supplies,  she  does  not  appear 
to  have  called  at  Caiiiz,  which  was  then  the  depot  for  the  United  States 
ships. 

2.  The  Kearsarge,  from  the  time  she  left  Flushing  till  she  sunk  the 
Alabama. 

3.  The  Wachusett,  a  suitable  vessel,  and  ordered  apparently  to  limits 
judiciously  chosen  to  intercept  the  Alabama  on  her  return  westward. 
She  was,  however,  so  frequently  to  be  found  during  this  period  in  the 
I)orts  of  Brazil,  that  she  could  have  spent  but  little  of  her  time  in  cruis- 
ing near  the  equator.  The  Alabama,  on  the  2d  May,  1864,  (having  for 
ten  days  previously  been  on  the  track  of  the  homeward-bound  Pacific 

^Appendix  to  Case  of  the  Uoited  States,  vol.  i.,  p.  250. 
•  '  Appendix  to  British  Case,  vol.  v,  p.  228. 
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ships,)  was,  according  to  Admiral  Semmes,  at  "  our  old  toll-gate  at  the 
crossing  of  the  30^  parallel,  where,  as  our  reader  will  recollect,  we- 
halted  on  our  outward  passage  and  visM  the  passports  of  so  many  trav- 
elers. The  poor  old  AJabama  was  not  now  what  she  had  been  then. 
Her  commander,  like  herself,  was  well-nigh  worn  down.'^  ("Adventures^ 
Afloat,''  p.  749.)  Where  was  the  Wachnsett  abont  this  time  !  At  Bahia 
on  the  31st  March,  at  Pemambuco  on  the  27th  April,  at  Bahia  again  on 
the  13th  May  and  on  the  11th  Jane.  It  would  seem  from  the  translation 
of  a  dispatch  from  Mr.  Webb  to  the  Brazilian  Minister  for  Foreign  Affairs 
of  the  16th  of  October,  18G4,  given  at  page  142  of  the  first  volume  to 
the  Appendix  of  the  British  Case,  that  her  commander  was  then  more 
concerned  in  opposing  the  wishes  of  Mr.  Webb  and  the  United  Sta>tes 
Consul  at  Bahia  th^n  in  following  up  the  ^'  rebel"  cruisers.  The  claim 
on  this  ship's  account  has  been  considered  admissible  for  the  Arbitration, 
(in  the  sense  explained  in  the  Admiralty  Keport ;)  but  it  will  be  here- 
after shown  that  subsequent  investigation  warrants  the  suggestion  that 
a  considerable  abatement  should  be  made  from  it. 

4.  The  ^Niagara,  a  suitable  vessel ;  but  the  postscript  to  the  Admiralty 
Eeport  will  have  shown  that  this  ship  was  sent  to  European  waters  on 
account  of  the  ironclads  and  corvettes  which  were  being  built  in  France 
for  the  Confederates.* 

It  is  therefore  clearly  demonstrated  that,  when  the  Alabama  was 
sunk,  the  United  States  cruisers  in  actual  search  of  her  (including  the 
Wachnsett  and  also  the  Kearsarge  for  nine  days)  were  only  three,  out 
of  a  navy  which  by  this  time  must  have  numbered  over  600  vessels. 

FLORIDA. 

Pursuing  the  same  course  of  inquiry,  and  only  incidentally  alluding 
to  the  acts  of  remissness  on  the  part  of  United  States  cruisers  in 
regard  to  the  Florida,  viz :  allowing  her  to  get  through  the  blockading 
squadron  into  Mobile ;  allowing  her  again  to  pass  the  blockading  squad* 
ron,  and  get  out  again ;  it  will  be  found  that,  at  the  date  of  Mr.  Welles's 
Report  to  Congress  of  1862,  no  cruisers  were  in  pursuit  of  that  Con- 
federate vessel,  then  blockaded  in  Mobile ;  nor,  indeed,  does  the  United 
States  Counter  Case  contend  that  the  pursuit  in  her  case  was  effective* 
It  simply  states  "  that  it  is  scarcely  necessary  to  say  that  the  United 
States  deny  the  allegations  regarding  the  supposed  negligence  of  their 
Navy.'^ 

The  Tuscarora,  as  already  shown  above,  was  never  in  the  West  Indies 
in  pursuit  of  the  Alabama  or  Florida,  although  she  was  ordered  there 
for  the  purpose. 

On  her  escape  from  Mobile,  the  R.  R.  Cuyler— a  suitable  vessel — was 
sent  by  Admiral  Farragut  in  pursuit  of  the  Florida,  and  continued  to 
cruise  for  seventeen  days.  It  is  not  known  that  there  is  any  official 
account  of  her  cruise  published ;  but  a  letter,*  purporting  to  be  from  an 
officer  on  board,  and  dated  21st  January,  1863,  "  off  east  coast  of  Yu- 
catan,'' after  mentioning  that  they  had  pushed  on  to  Cape  Antonio,  but 
had  lost  sight  of  the  chase,  proceeds: 

^^  Had  the  Oneida  accompanied  us,  as  she  was  ordered  to  do,  our 
chance  would  have  been  double  what  it  was.         ♦       ♦        •        • 

"  There  were  seven  vessels  of  us  off  the  port,  (Mobile.)  We  had  fifteen 
hours'  warning,  and  her  ^the  Oreto)  only  way  out  was  through  the  main 
ship-channel,  which,  at  tne  bar,  is  less  than  a  mile  wide.         ♦  • 

'Appendix  to  British  Case,  vol.  vii,  p.  110. 

s  Patnam's  Record  of  the  Rebellion,  voL  vi,  p.  392. 
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"  Everything  was  done  to  increase  onr  speed,  but  the  utmost  was  12J 
knots.    I  have  seen  the  ship  go  14. 

"  The  prime  cause  of  her  escape  was  neglect  to  prepare  for  her ;  and 
remembering  Commander  Preble's  case,  I  think  the  Department  will 
soon  decide  where  the  fault  lies.'' 

At  the  date  of  Mr.  Welles's  next  Report  of  Congress,  on  the  7th  De- 
cember, 1863,  there  was  not  a  single  vessel  in  special  pursuit  of  the 
Florida,  nor  had  there  been  any  sent  during  the  previous  twelve  months, 
except  those  already  named. 

From  this  date  to  tbat  of  the  Florida's  seizure  in  the  Port  of  Bahia 
by  the  Wachusett,  the  following  were  sent  in  pursuit  of  her  : 

1.  The  Ticonderoga — a  suitable  vessel — which  appears  to  have  been 
withdrawn  from  the  protection  of  the  Fisheries,  on  tidings  that  the 
Florida  had  re-appeared  off  Bermuda,  in  June,  1864.  She  touched  at 
Barbadoes  on  the  8th  August,^  but  nothing  further  is  known  of  her 
proceedings. 

2.  The  Pontoosuc — a  suitable  vessel.  She  appears  to  have  been  the 
only  vessel  of  those  out  on  the  12th  and  13th  August,  1864,  in  pursuit 
of  the  Tallahassee,  whose  orders  embraced  also  the  Florida. 

3.  The  [Niagara — a  suitable  vessel — but,  as  already  shown  above,  she 
was  not  sent  in  pursuit  of  the  Florida ;  further  references  to  the  same 
effect  will  be  given  below. 

It  is  thus  seen,  if  no  "  great  efforts  "  were  made  and  no  "  fleet"  was 
dispatched  to  capture  the  Alabama,  still  less  were  any  serious  efforts 
made  to  capture  the  Florida ;  and  this  assertion  is  advanced  with  a  full 
recollection  of  the  intermittent  and  fitful  attempts  made  by  the  Kear- 
sarge  to  blockade  her  in,  and  capture  her  after  leaving,  Brest,  in  the 
peribrmance  of  the  ordinary  duties  incidental  to  a  state  of  war,  and  when, 
as  shown  by  the  synopsis  and  her  actual  proceedings,  the  Kearsarge 
was  not  detailed  for  the  actual  pursuit  of  any  of  the  Confederate  ships 
in  Class  I  of  the  Admiralty  Report. 

None  of  the  sailing-vessels  are  stated  to  have  been  sent  expressly  in 
pursuit  of  the  Florida.  Her  escape  from  the  Saint  Louis  at  Madeira  on 
the  29th  February,  1864,  is,  however,  a  further  apt  illustration,  if  fur- 
ther proof  could  possibly  be  needed,  of  the  utter  unfitness  of  the  sailing 
ships  for  the  service  of  following  up  these  vessels.  "  I  have  little  hopes 
(said  Captain  Preble)  of  bringing  her  to  action  with  my  canvas  wings, 
though  I  shall  follow  her  to  sea,  if  practicable,  and  try,"  with  what  re- 
sult might  easily  have  been  divined.* 

GEORGIA. 

The  United  States,  in  their  Counter  Case,  sec.  vii,  par.  5,  state  that, 
'^  when  Her  Majesty's  Government  made  the  statement  that  no  serious 
endeavor  to  intercept  or  capture  the  Georgia  appears  to  have  been  made 
on  the  part  of  the  United  States,  it  was  mistaken."  No  trace,  however,  of 
any  such  endeavor  appears  in  the  synopsis  of  the  orders  to  the  United 
States  cruisers,  where  she  is  not  even  named ;  and  the  only  ship  known 
to  have  gone  in  pursuit  of  her  was  the  Niagara,  which  captured  her 
when  it  was  notorious  she  had  been  dismantled  and  sold,  and  was  char- 
tered as  a  merchant-ship  to  the  Portuguese  Government. 

Tbere  is  no  act  of  special  remissness  on  the  part  of  any  United  States 
cruisers  averred  in  reference  to  the  Georgia.  It  would  seem,  however, 
from  the  translation  of  a  letter  addressed  on  the  21st  May,  1863,  to  Mr. 

^Appendix  to  British  Case,  vol.  v,  p.  226. 

*  Diplomatio  Correspondence,  1864-^65,  Part  iv,  p.  297. 
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Webb,  the  United  States  minister  at  Eio,  by  a  Mr.  Grebert,  an  "intelli- 
gent German  gentlemen,^^  that  the  Mohican  had  been  in  sight  of  the 
Georgia  off  St.  Vincent,  bnt  it  would  not  appear  that  she  followed  her 
up.  Mr.  Grebert  stated, "  We  were  informed  at  Saint  Vincent,  Gape  de 
Verds,  that  a  few  days  before  oar  arrival,  a  steamer  had  appeared  in 
sight  of  the  port,  but  had  immediately  disappeared.  It  is  supposed  that 
tMs  steamer  must  have  been  a  secessionist  privateer."  Mr.  Grebert  had 
previously  said  that  the  Mohican  was  at  Saint  Vincent,  and  that  he 
"there  gathered  information  that  in  the  neighboring  waters  another 
vessel  of  war  was  cruising,  supposed  to  be  the  Vanderbilt  5"  but  at  that 
time  the  Vanderbilt  was  Admiral  Wilkes's  flag-ship  in  the  West  Indies. 

Mr.  Grebert  arrived  at  Bahia  on  14th  May,  and  there  "  an  officer  of 
the  Georgia  told  me  that  the  Georgia  had  been  seen  at  Saint  Vincent; 
but  went  higher  up,  {qy.  to  a  higher  latitude  ?)  when  she  discovered  the 
Mohican  in  the  port  of  Saint  Vincenf 

It  is,  therefore,  very  probable  that  the  steamer  supposed  to  have  been 
the  Vanderbilt  was  the  Georgia,  and  that  the  Georgia  made  out  the 
Mohican  in  the  harbor,  although  the  latter  failed  to  see  the  Georgia. 

Mr.  Webb,  in  a  letter  to  Mr.  Seward  of  23d  June,  1863,  showed  evi- 
dently that  he  was  not  satisfied  with  the  zeal  shown  on  another  occasion 
by  the  Mohican,  though  he  suggested  that  her  commander  "  may  have 
been  misled  by  some  cunningly  devised  report  He  indulged  in  the 
hope  that  the  converted  merchant  3ailing-vessel  Onward  might  be 
more  successful  than  the  Mohican  had  been  in  the  search  for  the  Ala- 
bama, Florida,  and  Georgia,  all  then  on  the  coast  of  Brazil.^ 

SHENAia)OAH. 

"  The  United  States,  as  to  the  Shenandoah,  make  the  same  statement 
which  they  have  already  made  in  reply  to  the  statements  of  Her  Maj- 
esty's Government  touching  attempts  to  intercept  or  capture  the  Geor- 
gia."— United  States  Counter  Case,  sec.  viii,  par.  5. 

Ko  mention  is  made,  in  the  Synopsis  of  Orders,  of  this  ship;  and  it  is 
nowhere  stated  that  any  United  States  vessel  was  ever  sent  in  search  of 
her. 

Without  again  going  over  the  same  ground  with  regard  to  the  Niag- 
ara, Sacramento,  &c.,  it  may  be  confidently  stated  that  the  Iroquois 
was  the  only  vessel  which,  it  could  possibly  be  suggested,  was  ever  in 
pursuit  of  the  Shenandoah. 

Putting  aside,  for  the  moment,  the  fact  of  her  orders  referring  to 
"  rebel  privateers ''  generally,  a  comparison  of  dates  and  a  slight  exam- 
ination of  facts  will  show  that  this  ship's  actual  proceedings  had  no 
reference  whatever  to  the  Shanandoah. 

Thelroquois  received  her  orders  "to  leave  European  waters,  and  cruise 
off  Madeiras,  Brazil.  Cape  of  Good  Hope,  and  to  Batavia,  East  Indies, 
for  rebel  privateers,'^  about  the  middle  of  September,  1864. 

These  orders  from  the  Secretary  of  the  Navy  would,  therefore,  proba- 
bly have  been  dated  about  the  1st  September.  It  was  then  known  at 
Washington  that  the  only  Confederate  cruiser  at  sea  was  the  Florida, 
the  fate  of  the  Alabama,  and  the  sale  as  a  merchant-ship,  though  not 
the  capture,  of  the  Georgia,  being  also  known  to  the  Navy  Department ; 
her  capture  must,  however,  have  been  known  to  the  Iroquois  when  the 
orders  reached  her. 

The  Iroquois  left  Portsmouth  on  the  17th  September,  1864,  and  finally 

'Appendix  to  British  Case,  vol.  i,  p.  282.  ^  Ibid.,  p.  287, 
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qaitted  England  on  the  23d  September,  having  gone  to  Dover  to  pro- 
vision.* 

She  was  then  stated  by  her  Captain  to  be  ^'  about  to  sail  for  a  station 
remote  from  the  shores  of  Europe." ' 

At  this  time  nothing  was<known  of  the  Sea  King,  or  Shenandoah ;  no 
mention  was  made  of  her  until  six  weeks  afterward,  when  Mr.  Dayton, 
writing  from  Paris,  informed  Mr.  Seward  that  he  had  advised  Captain 
Craven,  of  the  Niagara,  not  to  follow  the  Sea  King,  as  he  had  "little 
confidence  "  in  the  reliability  of  the  reports  from  Mr.  Morse,  the  consnl 
in  London:^  this  was  ten  days  before  any  communication  was  made 
respecting  ner  by  the  United  States  Legation  to  Earl  Eussell. 

The  Shenandoah  was  commissioned  at  Desertas  on  the  20th  October, 
made  several  prizes  off  the  Coast  of  Brazil,  then  proceeded  to  Melbourne 
without  touching  at  any  port  en  route^  and  arrived  there  on  the  25th 
January,  1865 ;  she,  however,  called  off  the  Island  of  Tristan  d'Acunha, 
and  landed  some  crews  of  prizes  she  had  taken  and  destroyed.^ 

On  the  day  following  her  arrival  at  Melbourne  the  Mail  left  for  Eu- 
rope, taking  without  doubt  newspapers  giving  accounts  of  her  arrival, 
as  well  as  the  reports  to  that  effect  which  the  United  States  Consul 
stated  he  then  sent  to  Mr.  Adams,  and  to  the  United  States  Consul  at 
Hong-Kong.5 

The  Iroquois,  following  out  ter  orders,  was  at  Table  Bay  9th  January, 
18C5,  and  at  Mauritius  li^th  January,  1865.®  ^ 

As  it  could  not  have  been  known  at  either  of  these  ports  at  the 
respective  dates  that  the  Shenandoah  had  gone  to  the  eastward  of  the 
Cape,  it  is  clear  that,  not  only  could  the  Iroquois'  orders  have  had  up  to 
this  date  no  reference  to  the  Shenandoah,  but  that  her  movements  could 
not  have  been  influenced  by  any  tidings  she  could  have  heard  at  either 
of  these  places  of  that  vessel's  movements. 

It  is  true  that  the  Iroquois  is  reported  to  have  called  at  Tristan 
d'Acunha  on  her  way  from  the  Brazils,  and  taken  the  crews  of  the 
prizes,  who  had  been  left  there  by  the  Shenandoah,  to  the  Cape,  but  it 
is  hardly  probable  they  were  able  to  give  the  commander  of  the  Iroquois 
any  clue  to  the  Shenandoah's  future  proceedings,  and,  in  fact,  the  Iroquois 
was  officially  reported  as  having  left  the  Cape  for  Batavia,  showing  that 
no  deviation  from  her  orders  was  then  contemplated  in  consequence  of 
any  such  clue.  She  coaled  neither  at  the  Cape  nor  at  the  Mauritius, 
although  three  months  had  elapsed  since  she  had  been  to  a  British 
port ;  hence  it  may  be  inferred  she  was  not  pressing  on  in  actual  pursuit 
of  any  particular  ship,  but  was  making  her  passages  leisurely  under  sail. 

It  is  not  probablc'that  the  Iroquois,  on  arrival  at  Ceylon  on  the  17th 
February,  received  any  special  orders  from  the  Navy  Department  rela- 
tive to  the  Shenandoah,  as  on  the  14th  of  the  previous  month  Mr.  Seward 
had  officially  informed  Her  Majesty's  Charge  d'  Affaires  at  Washington 
that  "a  reliable  representation"  had  been  made  to  the  Department 
"that  the  Shenandoah  will  be  found  in  the  neighborhood  of  Bermuda."'' 
Again,  Mr.  Seward,  in  writing  to  Mr.  Adams  nearly  a  fortnight  later 
(on  the  27th)  upon  the  subject  of  the  Shenandoah's  captures  off  the  coast 
of  Brazil,  made  no  reference  to  special  orders  being  sent  to  any  cruisers,* 

1  Appendix  to  British  Case,  vol.  v,  p.  224. 

^  Diplomatic  Correspon deuce,  1864-65,  Part  ii,  p.  302. 

»  Ibid.,  Part  iii,  ij.  172. 

*  Appendix  to  British  Case,  vol.  i,  pp.  499,  658. 

''  Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  588. 

♦*  Appendix  to  British  Case,  vol.  v.,  pp.  5^8,  233. 

'  Ibid.,  vol.  i,  p.  498. 

^  Appendix  to  Case  of  the  United  States,  vol.  iii,  p.  335. 
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nor  is  any  mention  made  in  the  synopsis  of  further  orders  being  sent 
to  the  Iroquois,  as  in  other  cases  when  the^ruisers  received  fresh  in 
stmctions. 

Had  she  obtained  any  inkling  from  the  crows  of  the  prizes  taken  from 
Tristan  d'Acunha  that  the  Shenandoah  was  Ukely  to  have  made  the  Straits 
of  Malacca  and  their  neighborhood  her  cruising-gronnd,  it  wonld  seem  to 
have  been  at  once  the  proper  and  the  natural  course  of  the  Commander 
of  the  Iroquois  to  have  filled  up  with  coals  at  the  Cape,  and  pushed  on 
forthwith  to  Batavia,  replenished  coal,  and  then  to  have  proceeded  to 
the  Confederate  cruiser's  expected  cruisingground,  within  which,  in 
three  months  from  leaving  the  Cape,  he  could  again  have  coaled  either 
at  Singapore  or  Penang. 

It  will  have  been  seen  that,  on  arriving  at  Ceylon,  the  Iroquois  would 
probably  have  heard  through  the  newspapers  of  the  arrival  of  the  Shen- 
andoah at  Melbourne.  It  would,  however,  seem  that  she  staid  there 
eight  days  to  take  in  but  150  tons  of  coal;^  and,  instead  of  proceeding 
at  once  to  Melbourne,  to  endeavor,  through  personal  communication 
with  the  United  States  Consul,  to  get  on  her  track,  the  Iroqnois  went  to 
Penang,  from  whence,  on  or  about  the  2d  March,  1865,  the  senior  British 
naval  officer  in  the  Straits  of  Malacca  reported  to  his  commander-in- 
chief,  Vice- Admiral  Kuper,  then  in  China,  that  "the  United  States  sloop 
Iroquois  has  appeared  at  Penang,  with  the  avowed  intention  of  endeav- 
oring to  intercept  the  Confederate  cruiser  Shenandoah." 

On  the  29th  May,  1865,  she  is  reported  to  have  been  at  Singapore,  and 
still  in  search  of  the  Confederate  steamer  Shenandoah. 

She  was  thus  probably  for  nearly  three  months  in  the  Straits  of  Ma- 
lacca and  its  neighborhood — in  fact,  near  Batavia — the  destination  indi- 
cated in,  and  therefore  it  may  be  presumed  obeying,  her  original  orders, 
which,  as  before  stated,  could  have  had  no  reference  to  the  Shenandoah. 

In  June  or  July  she  must  have  quitted  her  station,  for  on  the  12th 
August,  1865,  she  was  at  the  Cape  on  her  way  back  to  the  United 
States.  This  step  of  returning  homeward  could  have  had  no  reference 
to  the  Shenandoah.  '  . 

She  called  at  St.  Helena  on  the  25th  August,  1865.  While  there,  her 
commander  informed  the  Governor  that  he  had  taken  off  from  Tristan 
d'Acunha  the  people  landed  from  the  Shenandoah  and  conveyed  them 
to  the  Cape  of  Good  Hope  in  the  early  part  of  that  year;  and,  also,  that 
"he  had  been  to  the  eastward  in  search  of  the  Shenandoah,  and  believed 
she  had  proceeded  to  the  Pacific,  where  it  was  to  be  apprehended  she 
might  do  some  mischief  among  the  American  whalers  in  those  regions.'^ 

On  a  full  review  of  these  facts,  and  with  the  light  thrown  on  the 
Iroquois's  proceedings  by  this  conversation  of  her  commander  with  the 
Governor  of  St.  Helena,  it  cannot  be  seriously  contended  she  was  ever 
in  actual  or  even  constructive  pursuit  of  the  Shenandoah.  She  left 
England  with  no  such  orders;  it  is  not  averred  in  terms  that  she  or  any 
other  United  States  cruiser  ever  had  such  orders ;  she  never  deviated 
substantially  from  the  orders  laid  down  for  her  guidance  before  proceed- 
ing to  her  "distant  station;''  while  on  that  distant  station  she  never 
went  far  from  Batavia,  the  final  point  named  in  her  orders;  and  her 
commander  avowed  that  he  quitted  the  station  with  the  belief  (as  was 
the  fact)  that  the  Shenandoah  was  destroying  whalers  in  the  Arctic 
seas.  Surely  no  proceedings  can  be  less  unlike  "pursuit"  than  those  of 
the  Iroquois;  that  her  officers  should,  while  in  the  Straits  of  Malacca, 
have  named  the  Shenandoah  as  the  tnen  special  object  of  their  quest, 

I  Appendix  to  British  Case,  vol.  v,  p.  229.  «Ibid.,  rol.  v,  p.  229. 
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was  natural,  since  she  was  then  the  only  "rebel  privateer''  known  to  be 
in  existence,  and  they  would  have  said  so  in  good  faith,  but  of  course 
with  no  notion  that  the  whole  cost  of  their  cruise  was  to  be  eventually 
claimed  from  Great  Britain.  If  such  a  claim  were  admissible,  a  similar 
claim  would  be  equally  admissible  on  account  of  every  United  States 
ship  of  war  of  sufficient  force  then  in  commission,  since,  if  the  Shenan- 
doah had  fallen  in  the^way  of  any  such  ship,  it  would  have  been  the  duty 
of  that  ship,  as  it  was  that  of  the  Iroquois,  to  capture  her;  but  this  is 
not,  cannot  be,  "pursuit."  It  is  therefore  obvious,  from  this  ftirther 
investigation,  that  the  Admiralty  Committee  were  fully  justified,  on  every 
ground,  in  considering  as  inadmissible  the  claim  made  on  her  account. 
The  claim  made  in  the  United  States  Case  for  the  pursuit  of  the  Shen- 
andoah, the  asseveration  in  their  Counter  Case  that  "  Her  Majesty^s  Gov- 
ernment is  mistaken  in  its  belief  that  no  endeavor  to  intercept  or  capture 
the  Shenandoah  appeared  to  have  been  made  by  the  Government  of  the 
United  States,''  and  the  large  sum  involved  in  this  claim,  amounting, 
without  interest,  to  no  less  than  $329,865.08,  will,  it  is  hoped,  afford 
good  and  substantial  grounds  for  thinking  that  the  labor  and  research 
expended  in  the  investigation  of  this  particular  case  have  not  been 
fruitless. 

INADEQUACY  AND  WANT  OF  CONCERT  OF  UNITED  STATES 

NAVAL  FORCE  ABROAD,  ETC. 

The  United  States  ministers  abroad  were  constantly  calling  the  atten- 
tion of  their  Government  to  the  inadequacy  of  their  naval  forces  to  arrest 
the  career  of  the  Confederate  cruisers.  Messrs.  Adams,  Dayton,  Pike, 
Perry,  Webb,  Harvey,^  one  and  all  at  different  times  dwell  on  this 
theme ;  but  when  the  letters  on  the  subject  (and  many  of  the  consuls 
made  similar  representations)  were  referred  to  Mr.  Welles,  he  may  be 
said  to  have  acted  always  as  if  he  regarded  this  question  as  wholly  sub- 
ordinate to  that  of  the  blockades;  hence  it  is  seen  that  the  most  suitable 
vessels  were  taken  from  the  pursuit  to  re-enforce  the  blockading  squad- 
rons, without  regard  to  the  injury  which  the  depredations  of  the  Confed- 
erate cruisers  were  inflicting  on  the  United  States  commerce.  Some- 
times he  explained  that  it  was  want  Of  men  which  prevented  him  from 
sending  a  greater  force  in  pursuit;*  but  with  the  number  of  seamen  at 
his  disposal,  28,000  in  1862  and  36,000  in  1863,  exclusive  of  officers,  this 
excuse  would  seem  to  be  of  little  avail  when  the  facts  are  sifted.  How- 
ever, besides  this  notorious  inadequacy  of  force  to  compass  the  ends 
which  it  is  submitted  the  United  States  Government  ought  to  have  had 
in  view,  and  to  have  considered  a  necessary,  if  not  the  first,  duty,  there 
were  other  causes  in  operation  which  are  disclosed  sufficiently  in  the 
correspondence  laid  before  Congress  and  the  House  of  Representatives, 
and  which  tended  to  impair  the  efficiency  of  the  small  force  detailed  for 
this  special  service;  they  were — 

(A.)  The  absence  of  any  communication  to  many  of  the  different  lega- 
tions of  the  movements  of  the  several  men-of-war  in  European  waters, 
of  which  there  are  many  complaints. 

(B.)  The  fact  that  there  was  no  naval  head  or  senior  officer  in  Euro- 
pean waters;  each  ship  appeared  to  act  independently  and  for  itself; 
there  was  a  consequent  absence  of  all  concerted  action. 

*  For  instances,  see  Diplomatic  Correspondence,  1862-'63,  part  ii,  pp.  902,  980,  1278; 
1864-'65,  part  iii,  p.  323;  part  iv,  pp.  275,  302,  319,  325 ;  186i:-'66,  part  lu,  p.  102. 

*  Diplomatic  Correspondence,  1864-65,  part  iii,  p.  42. 
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\¥Tom  these  causes  combined,  wbich  may  be  abaudantlj  proved  from 
the  United  States  documents,  and  which  were — 

(a.)  Insufficiency  of  force ; 

(b.)  Ignorance  of  movements  of  the  ships  on  the  part  of  United  Statea 
Ministers ; 

{€.)  Independence  of  action  on  the  part  of  each  ship  ^ 
it  may  fairly  be  inferred  that  the  United  Stateg  Government  did  not 
"  actively  and  diligently  exert  their  naval  power  ^  to  arrest  the  course- 
of  the  Alabama  or  the  other  Confederate  cruisers. 

ERRORS  IN  THE  SYNOPSIS  OF  ORDERS. 

Fre^iuent  reference  is  made  in  the  Report  of  the  Admiralty  Committee^ 
and  its  Appendices,  as  well  as  in  this  paper,  to  errors  in  the  synopsis  of 
orders ;  a  few  fresh  illustrations  may  not  be  inapt : 

(a.)  The  Chippewa  is  stated  to  have  been  watching  the  Snmter  at 
Algeciras  to  the  30th  May,  1863.  Now  not  only,  as  is  well  known,  had 
the  Sumter  left  Gibraltar  as  an  unarmed  ship  on  the  previous  8th  of 
February,^  but  the  Chippewa  was  herself  with  some  of  Admiral  Wilkes'* 
ships  in  the  West  Indies,  at  Cape  Haytien,  on  the  21st  May,  1863^  and 
at  Nassau,  "  from  St.  Thomas,''  on  the  26th  May.^  She  had  been  at 
Cadiz  on  the  12th  Febniary,  and  again  in  March,  and  she  was  at  Ma- 
deira in  April  5  hence  the  synopsis  must  be  in  error  in  stating  that  she 
was  watching  the  Sumter  at  Algeciras  to  the  30th  May,  1863. 

(ft.)  The  Kearsarge. — In  the  admiralty  report  it  has  been  noticed  with 
reference  to  this  ship's  orders  of  30th  September,  1862,  "to  capture  the 
Rappahannock  or  other  rebel  privateers  in  European  waters,"  that  the 
synopsis  must  be  in  error. 

Mr.  Welles,  in  his  report  of  the  1st  December,  1862,  stated,  at  "  last 
advices  (she)  was  also  in  pursuit  of  the  290,"  (page  23.) 

In  the  United  States  Case  she  is  stated  to  have  been  at  Gibraltar 
with  the  Tuscarora,  watching  the  Sumter,  and  it  is  implied  that  this^ 
was  continued  till  that  vessel's  sale. 

The  Kearsarge  was,  in  fact,  about  the  time  to  which  Mr.  Welles  must 
have  referred  to,  viz,  on  the  30th  September  and  on  3d  November, 
watching  the  Sumter  at  Gibraltar,^  and  on  the  4th  November  she  was 
at  Cadiz ;  she  was  certainly  not  in  pursuit  of  the  Alabama,  which  ves- 
sel  was  then  in  the  West  Indies. 

(e.)  Ino. — There  is  a  claim  on  behalf  of  this  sailing-ship  for  fifteen 
months  for  convoying  the  Aquila  with  the  monitor  Camanche  on  boards 
Now  the  Camanche,  on  the  1st  February,  1863,  was  building  at  Jersey 
City,  and  on  the  14th  March  of  the  following  year,  was  at  San  Fran- 
cisco, California.*  It  seems  more  probable  that  there  is  a  further 
errror  in  the  synopsis  than  that  this  service  should  have  taken  fifteen 
months  to  perform. 

(d,)  Juniata. — From  the  synopsis  of  orders,  the  dates  given,  and  the 
amount  of  the  claim  on  her  behalf,  it  would  be  inferred  that  this  ship^ 
commenced  her  service  with  Admiral  Wilkes's  squadron  on  the  4th 
December,  1862;  whereas  she  did  not  leave  the  United  States  fer 
nearly  five  mouths  after  that  date.  A  correspondent  of  the  New  York 
Herald,  writing  on  the  22d  January,   1863,  says  that  the  Juniata^ 

'  Appendix  to  British  Case,  vol,  ii,  p.  57. 

^United  States  Navy  Report,  December,  1863,  p.  557 ;  .^>pendix  to  British  Case,  voU 
V,  p.  225. 

*  Appendix  to  British  Case,  vol.  v,  p.  229. 
^United  States  Navy  Registers  for  1863  and  1664. 
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which  had  been  under  sailing  orders  since  November,  was  still  at  Phil- 
adelphia, being  detained  by  a  defect  in  her  machinery,  (New  York  Her- 
ald, Januairy  2G,  1863.)  She  went  to  Fortress  Monroe  on  the  17th 
March,  ssxd  sailed  for  the  Havana  on  the  25th  April,  1863,  (see  New 
York  Herald  of  that  date.)  The  United  States  Navy  Register  for  1863 
shows  that  on  the  1st  February,  1863,  she  was  in  Hampton  Boads, 
and  not  with  the  West  India  squadron. 

(6.)  The  Connecticut. — ^To  cruise  between  Bermuda  and  Nassau  to 
watch  for  the  Sumter  from  3d  August,  1863,  to  7th  September,  1863. 

This  claim  is  made  for  a  period  when  the  Sumter,  as  admitted  in  the 
United  States  Case,  p.  88,  had  changed  her  character,  and  become 
the  Gibraltar.  She  sailed  from  Liverpool  on  the  3d  July,  1863,  as  a 
merchant- vessA  without  armament,  with  a  cargo  of  warlike  stores  for 
Charleston,  ^  and  the  Connecticut  was  doubtless  employed  to  look  out 
for  her ;  but  as  she  was  then  simply  a  blockade-runner,  or  a  merchant- 
ship,  with  contraband  of  war  on  board,  or  both,  it  is  clear  that  under 
no  circumstances  could  tkis  claim  be  admissible  under  the  treaty. 

(/.)  Ticonderoga. — ^In  a  note  in  the  appendix  to  the  report  of  the  ad- 
miralty committee,*  attention  is  called  to  the  fact  that  between  May,. 
1863,  and  June,  1864,  although  her  cost  is  claimed,  no  service  is  given 
in  the  synopsis  of  orders  for  the  period.  This  was  not  an  omission  to 
specify  the  service,  but  an  error  in  the  dates  and  charges ;  as  within 
the  period,  for  which  it  would  otherwise  be  inferred  she  was  in  pursuit 
of  Confederate  cruisers,  she  was  actually  under  repairs  (had  "work 
done'')  at  the  navy-yards  of  Brooklyn;  Charlestown,  Massachusetts f 
Philadelphia,  and  Norfolk,  respectively ;  ^  and  she  is  shown  in  the  Navy 
Eegister  for  1864  as  being  on  the  12th  of  March  of  that  year  "ready  for 
sea  at  Philadelphia.  ^  Again,  it  is  obvious  that  she  could  not  have 
been  employed  in  the  Gulf  of  Saint  Lawrence  protecting  the  fisheries^ 
during  the  winter. 

(g.)  Niagara. — The  claims  on  account  of  this  ship  and  the  Sacramen- 
to have  been  already  dealt  with  in  the  admiralty  report  and  its  post- 
script on  the  grounds — 

1.  That  they  are  generally  inadmissible. 

2.  That  they  extend  far  beyond  the  existence,  as  confederate  cruisers^ 
of  the  vessels  on  account  of  which  the  claims  are  made. 

3.  That  they  extend  to  periods  long  after  the  cessation  of  hostilities.. 
But  in  addition  to  these  fatal  errops  or  objections  to  the  claims,  the 

following  are  also  obvious  errors : 

4.  Mr.  Adams  stated  that  the  Niagara  had  left  France  for  the 
United  States  on  the  8th  August,  1865;*  the  claim,  however,  embraces 
a  period  forty-four  days  beyond  that  date,  although  a  vessel  of  her 
speed  could  hardly  have  occupied  that  time  in  making  the  passage 
across  the  Atlantic. 

5.  The  Niagara  accompanied  the  Russian  squadron,  which  convoyed 
the  remains  of  the  Czarevitch  from  Lisbon  to  the  North  Sea,  and  for 
which  act  of  courtesy  the  Bussian  government  expressed  itself  deeply 
sensible  and  grateful  to  that  of  the  United  States ;  but,  through  a 
manifest  error  in  the  synopsis  and  in  the  claims,  the  cost  of  the  ship 
for  this  period  is  claimed  against  the  British  Government.  ^ 

(A.)  Nereus. — The  claims  for  this  ship  on  convoy  service  embrace  a 

1  Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  203. 
^  Appendix  to  British  Case,  toL  vii,  p.  75. 
3  United  States  Navy  Report,  December,  1864,  pp.  1,006  et  seq. 
*  Diplomatic  correspondence,  ISGG-'GG,  part  i,  p.  572. 
*lbid.,  part  iii,  p.  127. 
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period  during  which  she  was  employed  with  the  fleet  at  the  attacks  oa 
and  final  capture  of  Fort  Fisher  between  24th  December,  1864,  and  15th 
January,  1865.^  She  may  have  been  employed  on  this  service  for  a  much 
longer  period,  and  she,  as  well  as  her  consorts  in  convoying  duty,  may  have 
been  often  similarly  withdrawn  during  the  periods  embraced  in  the 
claims,  as  it  is  only  incidentally  that  errors  of  this  character  can,  in  the 
;absence  of  complete  information  as  to  the  orders  and  the  movements  of 
the  United  States  cruisers,  be  discovered. 

It  is  thus  shown  that  there  is  a  suflciently  large  number  of  patent 
errors  in  the  synopsis  of  orders  to  warrant  its  authority  on  matters  of 
fact  being  questioned,  when  other  data,  generally  derived  from  United 
States  official  documents,  point  to  different  conclusions.  They  are  ad- 
duced with  this  sole  object,  as  they  generally  refer  t<J  claims  which 
have  not  been  regarded  as  aamissible  (on  the  hypothesis  explained  in  the 
admiralty  report)  under  the  treaty,  and  consequently  it  has  not  been 
thought  necessary  to  give  their  money  value. 

ADMIRAL  WILKES'S  FLYING  ^QUADRON. 

The  total  amount  claimed  for  the  services  of  this  flying  squadron, 
which  originally  consisted  of  one  converted  merchant-steamer,  four 
second-class  steam  sloops,  three  paddle-wheel  steamers,  one  sailing-ship, 
one  sailing  store-ship,  and  one  sailing-ship  occasionally,  if  not  always, 
used  as  a  coal-ship,  is  so  large  ($1,457,130)  that  it  may  not  be  thought 
an  abundance  of  caution  to  add  to  the  reasons  which  the  admiralty  com- 
mittee justly  looked  on  as  conclusive  why  these  claims  should  be  con- 
sidered wholly  inadmissible : 

1.  The  accounts  of  prizes  captured  by  United  States  cruisers,  which 
have  been  carefully  examined,  the  returns  of  visits  of  United  States 
ships-of-war  to  British  West  India  Islands,  and  the  incidental  notices 
scattered  here  and  there  in  the  reports  of  the  Secretary  of  the  N"avy  to 
Congress,  in  other  official  papers,  and  in  the  newspapers  of  the  day, 
abundantly  prove  that  for  the  periods  respectively  claimed  none  of  these 
ships,  though  the  squadron  is  called  ''  flying,"  proceeded  beyond  the 
limits  officially  designated  by  Mr.  Welles  as  the  "  West  Indies."  When 
finally  broken  up  under  the  command  of  Admiral  Lardner,  Admiral 
Wilkes's  successor,  Mr.  Welles  spoke  of  it  as  the  "  West  India  squadron  ;"* 
the  term  "flying"  is  an  ex  post  facto  designation. 

2.  The  continuance  of  this  squacLron  as  an  organization  had  no  refer- 
ence whatever  to  the  confederate  cruisers,  but  solely  to  the  duration  of 
the  trade  at  Matamoras.  Mr.  Welles  stated  in  his  report  of  7  th  Decem- 
ber, 1863,  (page  viii,)  that  *^  the  occupation  of  Rio  Grande  and  Browns- 
Tille  (13th  jN'ovember,  1863)  has  put  a  final  termination  to  the  lately  ex- 
tensive commerce  of  Matamoras,  which  is  becoming  as  insignificant  as 
it  was  before  the  rebellion." 

Now  at  that  date  the  Alabama,  Florida,  and  Georgia  were  in  being  as 
confederate  cruisers,  and  yet  so  little  were  their  proceedings  heeded  in 
reference  to  this  "flying  squadron"  that,  taking  the  dates  from  the 
synopsis  of  orders,  when  that  report  was  written  the  squadron  had 
dwindled  down  to — 

The  Tioga,  a  paddle-wheel  steamer  of  809  tons ; 

The  sailing-vessel  Gemsbok,  which  was  frequently,  if  not  always,  used 
as  a  coal  or  as  a  store  ship; 

And  the  sailing  store-ship  National  Guard. 

*  Uoited  States  Navy  Report,  December,  1865,  pp.  28,  77. 
« Ibid,  December,  1864,  p.  xix. 
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It  cannot  be  supposed  the  Tioga  was  ever  afterward  detached  from 
Admiral  Lardner's  squadron  or  sent  in  the  actual  pursuit  of  any  of  the 
confederate  cruisers,  (all  then  on  the  other  side  of  the  Atlantic,)  since 
on  the  24th  March,  1864,  she  was  off  Elbow  Light,  (Bahamas,)  and  it 
may  be  assumed  she  was  within  the  limits  assigned  to  her  by  her  orders 
until  the  claim  on  her  account  ceased,  viz,  27th  June,  1864.^ 

All  the  other  vessels  stated  to  have  composed  this  squadron  had,  at 
different  times,  been  previously  withdrawn,  and  were  afterward  to  be 
found  attached  to  blockading  squadrons. 

The  words  "  stated  to  have  composed '^  are  used  intentionally,  as  it  is 
impossible  to  reconcile  the  dates  given  in  the  abstract  of  the  claims  with 
those  given  elsewhere ;  for  instance,  in  the  case  of  the  Juniata,  as  already 
shown,  there  is  an  error  of  nearly  five  months ;  in  the  Navy  Eegister  for 
January,  1863,  the  Gemsbok  and  the  Oneida  are  shown  as  attached  to 
blockading  squadrons,  and  in  that  for  January,  1864,  the  Tioga  is  named 
as  attached  to  the  East  Gulf  blockading  squadron — duties  palpably  in- 
consistent with  the  pursuit  of  the  confederate  cruisers. 

The  claim  on  account  of  the  Oneida  commences  on  the  very  day  (16th 
January,  1860)  that  she  allowed  the  Florida  to  escape  from  Mobile.  It 
is  believed  that  after  that  date  she  continued  to  be  employed  in  the 
blockade  of  that  port,  as  she  is  stated  in  the  Navy  Register  for  1863  to 
have  been  attached  to  the  West  Gulf  squadron  on  the  Ist  February, 
1863. 

MISCELLANEOUS  GASES, 

2fot  affecting  the  claims  considered  by  the  admiralty  committee  as  admissi- 
ble (upon  the  hypothesis  explained  by  them)  for  arbitration. 

VANDERBILT. 

It  should  be  borne  in  mind  that,  notwithstanding  her  superior  speed 
and  armament,  the  Yanderbilt  was  an  unfit  vessel  to  send  in  pursuit  of 
the  Alabama,  since  sbe  was  wholly  dependent  on  her  steam-power ; 
hence,  after  making  a  passage,  if  she  could  not  replenish  her  coal,  she 
was  powerless ;  this  explains  parts  of  her  proceedings. 

On  her  way  to  the  Cape  she,  in  obedience  to  her  orders,  went  to  Fer- 
nando Noronha,  Pernambuco,  and  Eio,  there  coaled,  and  notwithstand- 
ing she  was  in  pursuit  of  an  enemy  remained  in  port  nineteen  days.  ^  As 
a  matter  of  fact,  if  she  had  staid  there  about  five  or  six  days  and  sailed 
on  the  20th  July  direct  for  the  Cape,  (as  she  was  ordered,)  she  would, 
instead  of  never  meeting  the  Alabama,  have  found  her  in  Table  Bay. 

From  Eio  she,  however,  went  to  St.  Helena,  there  took  all  the  coals 
she  could  get,  (400  tons,)  but  on  her  arrival  at  Simon's  Bay  (where  it 
was  not  known  that  she  had  been  at  St.  Helena)  she  was  again  allowed 
to  coal,  taking  nearly  1,000  tons.'  After  remaining  eight  days  "  paint- 
ing ship,''  (so  Semmes  says  in  "  My  Adventures,"  page  668,)  she  again 
put  to  sea  and  went  to  Mauritius,  where  she  was  again  allowed  to  coal, 
(though  under  what  circumstances,  or  what  representations  her  captain 
made  to  the  governor,  it  is  nowhere  stated,)  but  there  is  another  unac- 
countable delay  in  port  of  seventeen  days  j  *  she  returned  to  Table  Bay, 

^^^^^— ^  ■        ■         — ^— ""^i^— i^r^^^^"  I   I      I   ■  ■  ■  I     I     ■         W^— ■^^— ^i.^  ■   ■  ■■  I     I     !■  ■  ^— ^M.   ■■■■■■■■»».       I   ^—a — ^^— ■— ^— — ^i— ^— ^— ^Ml  I  ■  I       ■   I 

» United  States  Navy  Report,  December^  1865,  p.  485 ;  Appendix  to  Case  of  the  United 
States,  vol.  i,  p.  360. 
*  United  States  Navy  Report,  December,  1863,  p.  xxiv. 

^Appendix  to  British  Case,  vol.  v,  pp.  228,  234.  '•Ibid.,  p.  233. 
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and  made  arraDgements  to  coal  before  obtaining  permission ;  this  was 
of  coarse  refased^  and  her  coaling  stopped,  but  not  until  she  had  takea 
nineteen  tons  on  board.  Then  hearing,  doubtless,  that  there  was  coal 
at  Angra  Pequeua,  her  captain  went  there  and  took  possession  of  it, 
saying  ^^  he  must  have  coal,"^  and  with  this  supply  he  went  to  St  Helena 
and  Bahia,  where  doubtless  he  obtained  a  further  supply,  thence  to 
Barbados  and  to  the  United  States. 

These  fstcts  prove : 

1st.  That  the  Yanderbilt  was  not  fitted  for  the  pursuit  to  such  distant 
regions,  where  supplies  of  coal  were  limited,  owing  to  her  having  no 
sail-power. 

2d,  That  in  addition  to  deviating  from  her  orders  she  exhibited  no 
haste  in  quitting  some  of  the  ports  she  touched  at  to  carry  on  her  par- 
suit. 

SAN  JACINTO. 

Of  this  vessel's  proceedings  there  are  more  full  details  than  of  those 
of  any  of  the  other  United  States  cruisers,  given  in  a  letter  of  the  Sec- 
retary of  the  Navy  of  30th  August,  1871,  Appendix  to  Case  of  the 
United  States,  vol.  vi,  p.  345. 

Semmes  describes  her  as  having  a  more  powerful  battery  and  double 
the  crew,  but  that  the  Alabama  had  the  '*  speed  of  her  f  however,  it 
may  be  assumed  she  was  not  an  unsuitable  vessel  to  have  been  sent  in 
the  pursuit;  she  was,  as  will  be  subsequently  shown,  withdrawn  after 
being  about  two  and  one-half  months  on  this  service,  and  was  afterward 
'  attached  to  the  eastern  blockading  squadron. 

If  the  arbitrators  consider  that  she  is  proved,  as  stated  at  p.  138  of 
the  British  Counter  Case,  to  have  been  remiss  in  allowing  the  Alabama 
to  escape  from  Martinique,  a  question  would  then  arise  whether  any 
portion  of  the  claim  made  in  her  behalf  was  admissible,  and  whether 
such  claim  (if  any)  could  be  carried  beyond  the  date  of  the  Alabama's 
escape. 

AUGUSTA. 

Nothing  is  known  of  her  cruise,  which  only  lasted  ten  weeks,  and 
consequently,  though  she  was  a  suitable  vessel  for  the  service,  she  must 
necessarily  have  performed  it  in  a  very  perfunctory  manner.  She  does 
not  appear  to  have  called  at  Bermuda  or  any  of  the  British  West  India 
Islands. 

She  was  afterward  employed  in  the  North  Atlantic  blockading  squad- 
ron.^ 

DACOTAH. 

Also  a  suitable  vessel ;  was  withdrawn  after  but  one  month's  service, 
and  for  the  same  service. 

NIAGARA. 

It  may  possibly  be  thought  unnecessary  to  accumulate  further  proofs 
as  to  what  was  the  actual  employment  of  this  ship,  since  the  postscript 
to  the  admiralty  report,  and  the  United  States  official  documents  therein 
mentioned,  will,  it  may  be  considered,  have  proved  conclusively  that  she 

1  See  "  CorrespondeDce  respecting  the  capture  of  the  Saxon  by  the  United  States  ship 
Vanderbilt,"  laid  before  Parliament,  (North  America,  No.  2,  1864,)  pp.  1,  7, 12. 

^  See  Navy  Register,  1863 ;  also,  Navy  report,  December,  1863,  p.  56,  and  Synopsis  of 
Orders. 
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was  not  sent  to  Europe  in  pursuit  of  any  of  the  Confederate  vessels 
named  in  the  United  States  Case,  but  to  watch  the  vessels  then  being 
constructed  for  the  Confederates  in  French  ports.  The  claim,  however, 
for  this  ship  is  so  vast  in  amount,  ($648,234,)  that  it  is  thought  better, 
at  the  risk  of  being  prolix,  to  give  other  quotations  from  United  States 
sources  which  have  been  met  with,  and  which  are  very  pertinent  to  the 
contention  that  she  never  was  engaged  in  pursuing  the  Alabama  or 
Florida- 
True  it  is  that  on  the  28th  April,  1864,  Mr.  Adams  informed  Mr.  Sew- 
ard that  the  Alabama  was  "  reported  at  Cape  Town,  and  about  to  come 
to  France  5 ''^  and  as  the  Niagara  left  the  United  States  the  end  of  the 
following  month,  it  might  be  not  unnaturally  inferred  that  she  was  dis- 
patched to  Europe  in  consequence  of  these  tidings,  and  hence  that  she 
was  sent  in  pursuit  of  the  Alabama ;  but  a  dispatch  from  Mr.  Seward 
to  Mr.  Adams  of  the  28th  May,  when  that  of  the  28th  April  must  have 
been  recdved,  effectually  disposes  of  this  hypothesis.  '*  The  Niagara,'' 
Mr.  Seward  stated,  "  will  go  to  Europe  on  Wednesday  next.  •  ♦  • 
We  have  adopted  this  poUcy,  not  alone  on  account  of  the  naval  expe- 
ditions with  which  we  are  threatened  from  British  ports,^  but  also  be- 
caose  we  have  not  been  able  to  procure  entirely  satisfactory  assurances 
from  the  French  Government,"  &c.,  about  the  vessels  building  at  Bor- 
deaux. 

Mr.  Adams  had^  two  days  before,  (26th,)  written  to  Mr.  Seward  to 
this  effect :  ^^  My  impression  is  that  hereafter  the  base  will  be  substan- 
tially transferred  to  the  other  side  of  the  Channel,"  and  he  also  refers  to 
the  four  vessels  in  process  of  construction  in  France.^ 

Attention  has  been  already  called  by  the  committee  to  the  Niagara 
being  "  without  orders."  Mr.  Harvey,  the  United  States  minister  at 
Lisbon,  writing  to  Mr.  Seward  on  the  29th  November,  1864,  confirmed 
this  curious  and  important  fact  in  these  terms :  ^  In  saying  that  I  refer 
to  the  fact  that  the  Niagara  has  been  practically  tied  up  for  several 
months  at  Flushing,  Antwerp,  and  the  British  colonies,"  (query,  Chan- 
nel,) "  and,  as  is  understood,  waiting  for  orders  which  are  to  Regulate 
her  further  movements."* 

Can  it  still,  in  the  face  of  the  overwhelming  evidence  to  the  contrary, 
be  seriously  contended  that  from  30th  May,  1864,  to  the  20th  Septem- 
ber, 1865,  the  Niagara  "  was  cruising  in  the  North  Atlantic  in  search  of 
the  Alabama  and  Florida  f 

MONEY  CLAIMS— FURTHER  ABATEMENTS  SUGGESTED. 
Where  iwne  are  anffgested  tJie  cruisers  are  not  named. 

TUSCAEORA. 

It  has  been  already  shown  that  she  never  went  to  the  West  Indies  in 
pursuit  of  the  Alabama  and  Florida,  and  consequently  the  amounts 
which  were  considered  admissible,  upon  the  hypothesis  of  the  admiralty 
report,  under  the  belief  that  she  had  carried  out  her  orders^  should  be 
abated  as  follows : 


^  Diplomatic  Correspondeuce,  1864-65,  Part  i,  p.  641. 

3  Ibid.,  part  ii.,  p.  60.  At  this  time  the  only  Confederate  crniser  in  a  British  port  of 
the  whole  of  those  named  in  the  United  States  Case  was  the  Georgia,  then  dismantled, 
and  known  to  be  for  sale ;  consequently,  the  "  naval  expeditions  "  which  Mr.  Seward 
was  apprehensive  of  could  not  have  consisted  of  any  of  the  Confederate  cruisers,  which, 
by  any  possibility,  could  he  considered  to  come  within  the  purview  of  the  treaty  of 
Washington. 

3  Ibid.,  Part  ii,  p.  29.  *  Ibid.,  Part  iv,  p.  325. 
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AmoQDt  considered  hypothetically  i^missible  by  the  Committee $89, 765  58 

Abatements  suggested  on  account  of  the  Alabama $32, 736  29 

Abatements  suggested  on  account  of  the  Florida 32, 736  29 

65,472  58 

There  wonld  still  remain  a  sum  considered  hypothetically 

admissible,  which  refers  to  a  period  of  six  weeks  before 

the  Alabama  left  Liverpool;  and  to  another  of  four  weeks 

during  which  the  Tuscarora  was  yisiting  British  ports ;  she 

finally  went  to  Cadiz  on  the  2d  September,  1863 ;  amounting  

to 24,293  00 


SAN  JACINTO. 

Beference  has  already  been  made  to  a  letter  from  the  Secretary  of  the 
Navy,  giving  details  of  this  ship's  proceedings ;  but  it  is  by  no  means 
a  fall  report,  as  no  mention  is  made  of  her  visit  to  Martinique,  when 
the  Alabama  escaped  from  her,  nor  does  it  mention  the  fact  that  after 
this  escape  the  San  Jacinto  was  no  longer  employed  in  pursuit  of  the 
Alabama,  but  was  attached,  during  a  part  of  the  period  for  which  claims 
are  made,  to  the  East  Gulf  blocksKling  squadron.  This  is  shown  in  the 
Navy  Register,  where,  on  the  1st  January,  as  well  as  on  the  1st  Feb- 
ruary, 1863,  she  is  named  as  attached  to  this  squadron,  though  the  pre- 
cise date  at  which  she  was  withdrawn  from  the  pursuit  is  not  given.  K 
the  official  Navy  Register  needed  confirmation,  it  would  be  found  in  a 
correspondence  from  Key  West  of  the  15th  January,  1863,  published  in 
the  New  York  Herald  of  January  27,  which  stated  that  "  she  (the  San 
Jacinto)  comes  from  St.  Thomas  for  supplies,  and  will,  I  understand, 
be  temporarily  attached  to  the  Eastern  Gulf  blockading  squadron.'^ 
Taking,  however,  the  date  given  in  the  Navy  Register,  viz,  Ist  Jan- 
uary, 1863,  as  the  date  of  her  withdrawal  from  the  pursuit,  the  claims 
on  her  account  would  stand  thus : 

Amonnt  considered   hypothetically    admissible  by  the  Admiralty  Com- 
mittee      $65,421  43 

Proportion  now  shown  to  be  inadmissible « 16, 183  20 

Amonnt  that  may  now  be  considered  hypothetically  admissible 49,238  23 

MOHICAN. 

It  has  been  already  shown  why  this  ship  should  be  considered  to  have 
been  performing  the  ordinary  duties  on  a  foreign  station^  until  the  9th 
May,  1863,  when  she  left  the  Cape  de  Yerdes  for  the  Brazils,  and  may 
be  assumed  to  have  commenced  her  pursuit  of  the  Alabama.  She  event- 
ually arrived  at  Table  Bay  on  the  11th  December,  1863.*  Here,  with- 
out waiting  to  ascertain  where  the  Alabama  had  gone,  which  she  might 
have  done  (if  he  could  not  remain  at  the  Cape)  by  proceeding  to  Bourboa 
or  to  the  Mauritius,  her  captain,  like  the  commander  of  the  Yanderbilt. 
gave  up  the  pursuit,  and  on  the  19th  December  turned  his  ship's  head 
homeward,  where  he  arrived  in  April,  1864.  Although  a  very  suitable 
ship  for  the  pursuit,  and  although  when  she  arrived  in  the  United  States 
the  Florida,  Alabama,  and  Georgia  were  on  the  high  seas,  she  was 
withdrawn  from  this  special  service,  and  was  afterward  employed  oa 
the  North  Atlantic  blockading  squadron. 

It  Is  therefore  clear,  on  these  premises,  that  the  (hypothetically)  ad- 
missible claim  on  account  of  this  ship  could  not  extend  beyond  the 

^  That  the  Cape  de  Verdes  was  the  foreign  station  to  which  the  Mohican  was  pro> 
ceeding  in  the  performance  of  an  ordinary  duty  when  she  called  at  Bermuda  may  be 
fairly  inferred  from  her  being  there  on  the  2l8t  December,  1862 ;  22d  January,  1863  ; 
20th  February,  1863 ;  2l8t  March,  1863 ;  22d  April,  1863  j  leaving  on  the  9th  May,  1863, 
for  the  Brazils. 

3  Appendix  to  British  Case,  vol.  v,  p.  228. 
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period  embraced  between  the  9th  May,  1863,  when  she  may  be  con- 
sidered to  have  commenced  the  pursuit,  and  the  19th  December,  when 
she  abandoned  it,  the  amount  of  which  could  not  exceed — 

Amount  considered  by  the  Admiralty  Committee  a^srpothetically  admis- 
sible  (258,310  3a 

Proportion  now  shown  to  be  inadmissible 151,863  76 

Amount  that  may  now  be  considered  hypothetically  admissible....     106,446  56 

WACHUSETT. 

Second  cruise : 

She  was,  as  before  stated,  a  suitable  vessel,  and  her  cruising-ground. 
well  chosen  to  intercept  the  Alabama  when  returning  to  Europe  or 
again  going  south.  Although  she  actually  captured  the  Florida  in 
Bahia,  the  Admiralty  Committee  considered  itself  justified,  by  the  synop- 
sis  of  her  orders,  in  considering  her  as  in  search  of  the  Alabama  .only  ^ 
but,  on  the  supposition  that  she  was  cruising  near  the  line  and  making 
only  occasional  visits  to  Brazilian  ports,  it  was  of  opinion  that  the 
claim  was  admissible  up  to  the  19th  September,  thus  allowing  her  three 
months  to  learn  the  fate  of  the  Alabama.  It  turns  out,  however,  as 
before  stated,  that  the  Wachusett  spent  a  large  portion  of  her  time  in 
X>ort.  The  news  of  the  sinking  of  the  Alabama  on  the  19th  June,  1864, 
was  taken  to  the  Brazils  by  the  French  packet  which  left  Bordeaux  on 
the  24th  June  and  arrived  at  Eio  de  Janeiro  on  the  18th  July,  at  which 
date  the  Wachusett  must  have  learned  the  news,  as  she  arrived  at  Eio 
de  Janeiro  on  the  7th  July,  and  did  not  leave  until  the  3d  of  the  follow- 
ing month,  when  she  sailed  for  Bahia  and  arrived  there  on  the  12th 
August.  Hence  the  claim  on  her  account  for  the  pursuit  of  the  Ala- 
bama would  cease  on  the  18th  July.  The  fact  of  her  remaining  in  port 
sixteen  days  after  the  news  arrived  and  then  going  on  to  Bahia  is  a  fur- 
ther proof  that  the  Florida  was  not  a  special  object  with  her.  The 
claim  on  account  of  the  Wachusett^ would  stand  thus : 

Amount  considered  hypothetically  admissible  [by  the  Admiralty  Commit- 
tee......  f  145, 936  m 

Proportion  now  shown  to  be  inadmissible 38,666  98 

Amount  that  may  now  be  considered  hypothetically  admissible....     107,269  68 

RHODE  ISLAND. 

This  case  is  precisely  the  same  as  that  of  the  De  Soto,  and  although 
she  did  not  happen  to  take  as  many  prizes  as  that  vessel,  yet  her  actual 
X>08itions  from  time  to  time  can  be  sufficiently  traced  to  prove  that  she 
never  went  in  pursuit  of  the  Alabama,  but  was  continuously  employed 
on  the  same  kind  of  service  as  Admiral  Wilkes's  squadron,  in  the  imme- 
diate vicinity  of  the  Bahamas.  In  the  Navy  Eegister  for  1st  January, 
1864,  she  is  given  as  belonging  to  the  West  Indian  squadron,  and  she 
was  withdrawn  from  the  service  before  the  sinking  of  the  Alabama, 
showing  that  her  employment  was  not  dependent  on  the  Alabama's 
career  or  movements. 

The  Ehode  Island's  positions  on  the  following  days  were : 

12th  May,  1863 Hog  Island,  Bahamas. 

21st-23d  May,  1863 Cape  Haytien. 

30th  May,  1863 Eleuthera,  Bahamas. 

16th  August,  1863 Latitude  27^  N.,  longitude  76o  W.,    (where 

she  captured   steamer  Cronstadt    ^value, 
$301,940.)^ 

'Appendix  to  British  Case,  vol.  v,  p.  225;  United  States  Navy  Keport,  December, 
1863,  pp.  557,  567 ;  Diplomatic  Correspondence,  1864-^65,  part  ii,  pp.  412  et  seq. 
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31st  August,  1863 St.  Thomas. 

16th  September,  1863 St.  Thomas. 

16th  October,  1863 St.  Thomas. 

As  she  therefore  never  went  in  pursuit  of  the  Alabama,  the  whole  of 
the  claim  on  her  account  is  inadmissible,  amounting  to  $177,972.66. 

SACRAMENTO. 

With  reference  to  the  Postscript  to  the  Admiralty  Eeport,  it  now  ap- 
pears, as  before  stated,  that  the  Sacramento  was  at  Lisbon  on  the  29th 
June,  1863,  and  must  therefore  on  that  day,  if  not  before,  either  there 
or  at  some  other  European  port,  have  heard  of  the  fate  of  the  Alabama. 
The(hypothetically)  admissible  claim  on  her  account  would  consequently 
be  subject  to  a  further  abatement  of  at  least  fourteen  days,  and  would 
stand'thus : 

Amount  originally  considered  hypothetically  admissiblie  by  the  Admiralty 

Committee $112, 2d5  22 

Abatement  suggested  by  the  Postscript  to  the  Report 6, 535  70 

Further  abatement  nowERiggeeted 8,318  18 

Amount  diat  may  now  be  considered  hypothetically  admissible 97, 441  d4 

WYOMING. 

Until  the  middle  of  1803  the  Wyoming  was  the  only  United  States 
vessel  of  war  in  the  East  Indies,  including  China  and  Japan,  (the  James- 
town sailing-sloop,  sent  to  re-infbrce  her,  being  at  the  Cape  on  the  14th 
Mareh.)^  When  the  orders  of  the  26th  January,  1863,  were  sent,  as  well 
as  when  they  would  have  reached  her  headquarters,  Macao,  she  had  to 
perform  the  whole  of  the  duties  of  this  extensive  station ;  and,'  in  fact, 
in  July  of  that  year,  the  Wyoming  attacked  the  batteries  of  Simonosaki, 
in  consequence  of  an  outrage  upon  an  American  shipj*  hence,  it  would 
appear,  she  was  not  able  to  put  the  orders  to  proceed  to  the  Straits  of 
Sunda  to  watch  for  the  Alabama  into  execution  until  the  25th  Septem- 
ber, 1863.  She  was  at  Singapore  on  Ist  December,  having  been  near 
the  Straits  of  Sunda  when  the  Alabama  passed  through,  early  in  !Novem- 
ber,  and  where  she  had  been  for  some  time  on  the  lookout  for  the 
Alabama. 

After  leaving  Singapore  she  went  to  Ehio,  where  she  remained  long 
enough  to  receive  a  ball  from  the  Dutch,  and  give  one  in  return ;  and 
yet  the  Alabama  had  been  burning  ships  almost  within  sight  of  her.^ 

She  was  at  Labuan  between  15th  and  18th  December,*  "  in  search  of 
the  Alabama,"  and  it  is  probable,  judging  from  the  dates,  that  she  had  a 
fair  wind  up  the  China  Seas,  that  she  called  at  Manila  after  lea\ing 
Labuan,  and  was  repaired  at  the  royal  dock-yard  at  Cavite,  as  she  was 
not  at  Hong-Kong  until  the  9th  February.'  Here  she  must  have  heard 
of  the  visit  of  the  Alabama  to  Singapore ;  that  she  had  left  on  the  23d 
December,  going  to  the  westward,  and  that  she  was  off  Malacca  on 
Christmas  Day.  Now,  the  commander  of  the  Wyoming  must  either,  on 
the  9th  February, 

(a)  Have  given  up  the  pursuit,  or,  (what  amounts  to  the  same  thing, 
so  far  as  any  claim  against  Great  Britain  is  concerned,) 

1  Appendix  to  Britisb  Case,  vol.  v,  p.  228. 

*  United  States  Navy  Report,  December,  1863,  pp.  558, 561. 

3  Semmes^s  Adventures  Afloat,  p.  708. 

<  Appendix  to  British  Case,  vol.  v,  p.  232. 

^  Ibid.,  p.  230. 
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(h)  Have  considered  tbat  he  had  fulfilled  his  orders ;  for,  instead  of 
going  to  the  southward,  he  re-appeared  at  Hong-Kong  on  the  9th  March.* 
At  this  time  he  probably  received  his  further  orders  of  the  "2l8t  No- 
vember, 1863,  to  continue  cruising  until  news  of  the  destruction  of  the 
Alabama  should  reach  her,  then  to  return  to  the  United  States;''  as  in 
little  over  nine  weeks  (16th  May)  she  was  at  Table  Bay,*  and  her  passage 
down  the  China  Sea  being  against  the  southwest  monsoon,  she  must 
have  proceeded  immediately  on  receipt  of  these  further  orders;  but 
whateverchjince  there  may  have  been, had  she  proceeded  in  February  and 
not  then  practically  have  given  up  the  pursuit,  in  March  she  had  none. 
Indeed,  it  is  abundantly  clear  that  the  Wyoming  did  not,  when  she 
arrived  at  the  Cape,  regard  herself  as  in  pursuit  of  the  Alabama,  but 
as  simply  homeward  bound ;  since  otherwise  she  would  have  followed 
the  Confederate  cruiser  to  Europe,  which  was  known  to  be  her  destina- 
tion. On  the  28th  April  Mr.  Adams  (writing  from  London)  informed 
Mr.  Seward  that  the  Alabama  was  "  rei>orted  at  Cape  Town  and  about 
to  come  to  France,"^  information  which  he  doubtless  received  from  the 
United  States  Consul  at  the  Cape ;  who  would  also,  without  doubt,  have 
imparted  it  to  the  commander  of  the  Wyoming  on  his  arrival  there  in 
May ;  but  instead  of  following  up  the  Alabama  until  he  heard  of  her 
destruction,  (which,  at  all  events,  might  have  given  a  color  to  this  part 
of  the  claim,  which  covers  the  cost  of  the  passage  of  the  ship  from  her 
station,  China,  to  the  United  States,)  he,  notwithstanding  his  positive 
orders  to  that  eflfect,  appears  to  have  made  the  best  of  his  way  to  the 
United  States. 

It  would  thus  seem  that  the  period  for  which  a  claim  could  be  made 
for  this  ship  could  not  extend  beyond  the  9th  February,  1864,  when  she 
practically  abandoned  the  pursuit  of  the  Alabama,  and  consequently 
the  amount  hypothetically  admissible  would  stand  thus : 

Amount  considered  by  the  Admiralty  Committee  to  be  bypothetically  ad- 
missible  : 1202,662  62 

Proportion  now  shown  to  be  inadmissible 110,363  14 

Aroouut  that  may  now  be  considered  as  hypothetically  admissible 92,  299  48 


There  are  two  or  tiiree  noticeable  and  curious  features  connected  with 
this  claim : 

1.  The  United  States  Minist>er  at  Japan  seems  to  have  had  no  expec- 
tation that  the  Wyoming  would  have  quitted  the  station  when  she 
did ;  her  doing  so  caused  him  great  embarrassment.^ 

2.  During  the  period  for  which  claims  are  made  against  Great  Britain, 
British  men-of  war  were  assisting  the  Wyoming's  consort  (a  sailing 
vessel)  on  the  station,  and  receiving  the  thanks  of  the  United  States 
Government ;  for  instance  : 

When  the  Jamestown,  the  consort  herself,  was  ashore  near  Yeddo  in 
October,  1863 ; 

When  the  Encounter  took  an  American  consular  prisoner  from  Japan 
to  Shanghai  in  January,  1864 ; 

Her  Majesty's  steamer  Perseus  assisting  the  American  bark  Maryland, 
ashore  in  Japan,  &c.* 


'  Appendix  to  British  Case,  vol.  v,  p.  228. 

3  Ibid.,  p.  228. 

3  Diplomatic  Correspondence,  18fi4-'5,  Part  I,  p.  641. 

^  Diplomatic  Correspondence,  1864-5,  Part  III,  pp.  447,  493,  517. 

» Ibid.,  Part  I.  p.  310 :  Part  II,  p.  197 ;  Part  III,  p.  ^92. 
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CONCLUSIONS. 

From  these  premises  tlie  following  results  are  deducible : 

(a.)  That  on  the  1st  December,  1862,  only  two  suitable  vessels  were 
in  the  actual  pursuit  of  the  Alabama. 

{b.)  That  on  the  following  December  the  two  were  reduced  to  one. 

(c.)  That  when  she  was  sunk,  there  were  only  three,  including  the 
Kearsarge. 

{d.)  That  there  were  never  more  than  three  effective  vessels  in  search 
of  the  Alabama  at  any  one  time. 

(e.)  That  during  the  months  of  February,  March,  and  April,  18d3, 
there  was  no  effective  vessel  in  pursuit 

(/.)  That  the  average  number  of  United  States  vessels  in  pursuit* 
'While  the  Alabama  was  pursuing  her  career,  was  less  than  two. 

(g.)  That  the  United  States  Navy  was  increased  from  400  to  600 
vessels  during  this  period ;  a  considerable  proportion  of  which  were 
suitable  vessels. 

(h.)  That  on  the  1st  December,  1862,  no  vessels  were  in  pursuit  of  the 
Florida. 

(t.)  That  on  the  7th  December,  1863,  no  vessels  were  in  pursuit  of  the 
Florida. 

(j.)  That  on  the  7th  October,  1864,  when  captured  at  Bahia,  two 
vessels  were  in  pursuit  of  her,  exclusive  of  the  Wachusset. 

(k,)  That  no  Uniteti  States  cruiser  was  sent  in  special  pursuit  of  the 
Georgia. 

{l)    Nor  of  the  Shenandoah. 

(m.)  That  the  claim  for  the  conditional  arbitration  considered  ad- 
missible (upon  the  hypothesis  explained  in  the  Admiralty  Report) 
•on  account  of  the  Alabama  should  be  accordingly  further  abated 
by $536, 104  21 

(n.)  On  account  of  the  Florida ^ 32, 736  29 

(o.)  On  account  of  the  Sumter,  (see  Connecticut,  p.  83)  .      26, 651  00 

(p.)  And  the  hypothetically  admissible  amounts  so  corrected  would 
stand  thus : 

For  the  four  Confederates  in  Class  I $940, 460  24 

For  the  Alabama  onlv 891, 580  82 

For  the  Florida  only " 48, 879  42 

P.  S. — With  reference  to  the  note  on  page  351  as  to  the  cruise  of  the 
Vanderbilt,  it  would  appear  from  announcements  in  the  New  York 
Herald  during  the  months  of  November  and  December,  1862,  and  Jan- 
uary, 1863,  that  this  vessel  was  at  least  20  days  in  ports  of  the  United 
States  during  those  months.  The  following  are  the  dates  of  her  arrival 
and  departure:  Sailed  from  New  York  November  6,  1862;  returned 
November  30.  Sailed  again  December  11,  and  returned  to  Fortress 
Monroe  January  17, 1863,  from  whence  she  did  not  sail  again  till  after  the 
28th  of  the  same  month,  when  she  left  with  the  Weehawken  monitor  in 
tow.  This  suggests  a  still  further  abatement  of  $30,000  in  the  claim  for 
this  vessel,  reducing  the  total  amount,  hypothetically  considered  admis- 
sible for  arbitration  on  account  of  the  Alabama,  to  $861,580.82,  and 
.that  for  the  f^iur  vessels  Class  I  to  $910,460.24. 
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Farther  argnment  appears  to  Her  Britanuic  Majesty's  Counsel  to  be 
necessary  on  the  following,  among  other  points,  as  to  all 

PoinU  up«.n  which  i_  •     u    i.        •  l    j.  i.  ^i.     x^i  a. 

hede.,n,.r«riher.r.  which  he  18  prepareu  to  show  that  the  new  arguments  now 
.unieot.  advanced  by  the  Counsel  ot*  the  United  States  are  either 

wholly  erroneous  and  unwarranted,  or  calculated  to  mislead,  unless 
corrected  by  proper  explanations  and  qualifications. 

[The  statement  then  continues,  as  shown  post,  pages  380  to  384  ^in- 
elusive,  and  closes  as  follows :] 

IV. — As  to  the  particular  ships,  Florida,  Alabama,  Georgia,  and  Shenan- 
doah. 

Her  Britannic  Majesty's  Counsel  does  not  here  particularize  various 
new  matters  now  brought  forward  or  suggested  in  the  Argument  of  the 
United  States  as  to  each  of  these  ships.  If  those  matters  should  appear 
to  the  Arbitrators  to  be  of  any  importance,  it  is  not  doubted  that  they 
will  ask  for  and  receive  the  explanations  and  answers  concerning  them^ 
which  Her  Majesty's  Counsel  will  be  ready  at  the  proper  time  to  give^ 

Oeneral  reasons  why  further  arguments  on  tJie  above  points  should  he 

allowed. 

1.  Thecharacterof  the  documentary  evidence  presented  in  the  several 
volumes  of  the  Appendix  to  the  Case  of  the  United  States,  containing  a 
large  mass  of  miscellaneous  papers,  or  extracts  from  papers,  laid  before 
tiie  Congress  of  the  United  States,  as  to  much  of  which  it  was  necessa- 
rily impossible  for  Her  Britannic  Majesty's  Government  to  anticipate  the 
use  which  would  be  made  of  them  in  argument  until  the  present  Argu- 
ment of  the  United  States  was  presented. 

2.  The  course  taken  by  the  Government  of  the  United  States  in  with- 
holding (as  far  as  was  possible)  their  reply  as  well  to  the  Case  as  to  the 
Counter  Case  of  Great  Britain  until  the  Argument  was  delivered,  so  as- 
to  make  it  impossible  for  the  arguments  to  l^  at  the  same  time  delivered 
on  the  part  of  Her  Britannic  Majesty's  Government,  to  deal  adequately 
by  anticipation  with  many  important  views  which  it  was  intended  by 
the  United  States  to  present  to  the  Tribunal. 

3.  The  new  and  copious  use  made  in  the  Argument  by  the  United 
States  of  extracts  from  the  works  of  Sir  Bobert  Phillimore,  and  from 
speeches  and  writings  of  various  British  statesmen  in  Parliament  and 
elsewhere,  to  many  of  which  no  reference  had  been  before  made,  and 
some  of  wnich  are  actually  now  appended  as  new  matter  to  the  Argument 
itself. 

^This  ftpplicution  was  denied,  and  the  reply  which  follows  was  not  received  by  the 
Tribanal. 


II -REPLY  OF  THE  COUNSEL  OF  THE  UNITED  STATES  IN 
RESPONSE  TO  THE  FOREGOING  STATEMENT  OF  SIR  ROUN- 
DELL  PALMER/ 


The  Coausel  of  the  United  States  desire  to  submit  to  the  Arbitrators 
ii«i«,n.  wh  far.  ^™^'  obseFvatioiis  regarding  the  Memorandum  of  the  Ooun- 
ihS^umeMfhoSid  sel  of  Great  Britain,  presented  at  the  conference  of  the  27th 
"SrlTonhJprJJt^!  instant,  in  support  of  the  request  of  the  British  Government 
"^  for  leave  to  file  an  additional  argument  on  behalf  of  his  Gov- 

ernment. 

I.  The  Arbitrators  having  already  refused  to  grant  that  request  as  be- 
ing incompatible  with  the  first  clause  of  the  fifth  article  of  the  Treaty 
of  Washington,  no  occasion  remains  to  discuss  the  Memorandum  in  this 
relation,  but  it  needs  to  be  done  in  relation  to  the  second  clause  of  the 
same  article  of  the  Treaty. 

The  stipulation  isithat  subsequently  to  the  filing  of  written  or  printed 
arguments  by  both  parties  on  the  prescribed  day,  "  the  Arbitrators  may, 
if  they  desire  further  elucidation  with  regard  to  any  point,  require  a 
written  or  printed  statement  or  argument  or  oral  argument  b}''  counsel 
upon  it." 

In  construction  of  this  clause  we  respectfully  suggest : 

1.  That  under  it  no  question  of  general  argument  can  arise  until  after 
the  Arbitrators  shall  have  themselves  examined  the  regular  Arguments 
of  the  parties,  together  with  the  respective  Cases  and  Counter  Cases, 
and  come  to  the  conclusion  that  some  particular  point  or  points  may  re- 
quire elucidation.  But  this  contingency  cannot  now  have  arrived,  because 
the  regular  and  prescribed  Argument  of  the  British  Government  was 
not  filed  until  the  same  Conference,  and  of  course  there  can  have  beea 
as  yet  no  such  examination  of  the  subject  as  the  clause  in  question  sup- 
poses. 

2.  The  clause  presupposes  a  requirement  on  the  part  of  the  Arbitra- 
tors for  reason  of  desire  of  elucidation  on  their  part.  It  contemplates, 
a  particular  state  of  mind  of  the  Arbitrators,  growing  out  of  their  ex- 
amination of  the  subject-matter,  constituting  a  personal  desire,  and  re- 
sulting in  a  requirement  made  of  their  own  accord  and  for  their  own 
satisfaction. 

Such  an  occasion  may  arise,  but  the  Memorandum  is  wholly  inappli- 
cable thereto.  The  Memorandum  does  not  assume,  or  pretend  to  meet, 
any  requirement  or  any  mental  desire  of  the  Arbitrators.  On  the  con- 
trary, it  expresses  only  a  desire  of  the  Counsel  of  the  British  Govern- 
ment to  meet  alleged  exigencies  of  that  Government. 

3.  The  clause  of  the  Treaty  contemplates  argument,  written,  printed, 
or  oral,  for  elucidation  with  regard  to  any  point.  These  expressions 
manifestly  imply  that,  on  examination,'  the  Arbitrators  encounter  some 
point,  some  special  point,  which  for  their  own  satisfaction  requires 
further  discussion  in  order  to  clear  up  a  doubt,  supply  a  lacuna^  or  other- 
wise aftbrd  information. 

But  the  Memorandum  proposes  a  re-argument  of  the  whole  case  and 
of  all  the  questions  submitted,  whether  of  fact  or  of  law,  which  at  this 
stage  of  the  Arbitration  is  wholly  incompatible  with  the  clause  of  the 
fifth  article  as  already  decided,  and  equally  incompatible  with  the  second 
clause  of  the  fifth  article. 


'The  Arbitrators  declined  to    receive  this  Keply,  having  denied  the  request  of  tlie 
British  Ccmnsel. 
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What  this  Memorandum  proposes  is  still  more  inadmissible  in  the  last 
as  well  as  in  the  first  relation,  because  its  professed  and  special  object 
is  to  respond  to  the  final  Argument  of  the  United  States.  That  the 
British  Gk)vernment  has  no  right  to  do,  any  more  than  the  United  2States 
have  right  to  respond  to  the  final  British  Argument.  And  above  all,  in 
the  present  relation,  such  a  responsive  argument  is  inadmissible,  because 
it  is  not  elucidation  of  any  particular  point,  and  still  less  elucidation  of 
any  particular  obscurity  in  the  minds  of  the  Arbitrators. 

What  the  British  Government  could  not  do  directly,  in  the  form  of 
new  arguments,  it  cannot  do  indirectly  in  the  form  of  an  elucidation  to 
be  called  for  by  the  Arbitrators.  Of  course  the  Arbitrators  will  not  of 
themselves  intimate  a  desire  of  elucidation  which  does  not  exist,  in  order 
to  enable  the  Counsel  of  the  British  Government  to  do  indirectly  what 
he  has  no  right  under  the  Treaty  to  do  directly. 

II.  The  Memorandum  is  still  more  objectionable  in  a  general  view  of 
the  nature  and  effect  of  the  Treaty,  and  what  the  respective  Govern- 
ments have  already  done  under  it. 

The  Treaty  definitely  stipulates  that  the  two  Governments  shall  file  sim- 
ultaneously each  its  Case,  its  Counter  Case,  and  its  Argument  Why  this 
peculiar  form  of  procedure,  so  different  from  that  in  ordinary  courts  of 
justice,  was  adopted,  we  have  no  right  to  know.  But  we  may  suppose 
that  it  was  adopted  on  a  theory  of  perfect  equality  and  reciprocity. 

However  this  may  be,  while  the  arrangement  gives  to  the  United 
States  the  capability  of  an  opening  and  a  closing  discussion  in  the  Case 
and  Counter  Case,  it  gives  the  same  capability  to  Great  Britain. 

Finally,  it  affords  to  each  Governtnent  the  opportunity  to  close  on  the 
facts  as  well  as  law,  by  means  of  the  Argument,  so  called,  two  months 
after  the  filing  of  documentary'  or  other  evidence  by  either  Government. 

It  is  impossible  to  conceive  of  any  arrangement  more  emphatically 
fair  than  this  with  respect  to  both  Governments. 

The  Case  of  the  United  States  gave  general  notice  to  Great  Britain 
of  the  claims  preferred,  while  the  simultaneous  Case  of  the  British  Gov- 
ernment prevented  hasty  conclusion  on  the  part  of  the  Arbitrators. 

The  Counter  Case  of  Great  Britain  did  or  might  respond  in  full  to  the 
Case  of  the  United  States  with  similar  consideration  of  the  rights  of 
the  latter  in  their  Counter  Case. 

Finally,  each  party  had  power  to  argue  on  the  facts  and  law,  but  at 
the  same  time  and  on  tlie  same  plane  of  right,  so  as  absolutely  to  pre- 
clude all  question  of  separate  arguments. 

The  Memorandum  of  the  Counsel  of  the  British  Government  seeks  to 
evade  all  these  Treaty  arrangements,  and  to  tear  down  the  edifice  of 
perfect  reciprocity  and  equity  so  carefully  constructed  by  the  stipula- 
tions of  the  Treaty,  by  putting  in  the  very  formal  responsive  argument  so 
carefully  prohibited  by  the  Treaty. 

Evidently  the  two  Governmients  did  not  intend  that  the  Argument  of 
either  should  be  a  criticism  on  that  of  the  other.  But  that  is  what  the 
Memorandum  proposes  to  have  done.  Nay,  the  Memorandum  itself  con- 
stitutes an  inadmissible  argumentative  criticism  on  the  Argument  of  the 
United  States. 

III.  As  to  the  particular  ships  in  question,  the  Memorandum  sug- 
gests that  the  United  States  have  brought  forward  new  matter  in  their 
Argument.    We  are  not  aware  of  any  such  matter  in  our  Argument. 

The  Memorandum  further  assumes  that  hereafter,  if  occasion  should 
arrive,  the  Arbitrators  would  ask  for  explanation  in  regard  to  the  ships. 
We  do  not  admit  the  assumption,  and  will  not  argue  the  question  by 
anticipation. 
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IV.  The  Memorandum  assigns  as  further  reason  for  re-argument, 
that  the  British  Government  could  not  anticipate  the  use  to  be  madeiu 
our  Argument  of  the  documentary  evidence  filed  with  the  American  Case. 
The  suggestion  is  a  singular  one.  We  do  not  understand  that  when 
counsel  put  in  evidence,  they  are  required  to  accompany  such  evidence 
with  argumentative  explanations  of  why  they  put  it  in.  The  adverse 
party,  versed  in  the  rules  of  law  and  the  practice  of  the  courts,  is  to- 
study  such  evidence  and  judge  for  himself  of  its  pertinency  or  value. 
If  any  of  the  documents  thus  tiled  were  irrelevant,  it  was  for  the  British 
Government  to  say  so  in  its  Counter  Case  or  in  its  Argument.  There 
was  ample  time  for  consideration,  namely,  in  the  first -relation,  foui- 
months,  and  in  the  second,  six. 

So,  also,  during  those  four  or  six  months,  there  was  ample  time  for 
the  eminent  Counsel  of  the  British  Government  to  study  those  docu- 
ments, and  perceive,  with  the  practiced  eye  of  forensic  experience  and 
science,  what  use  might  be  made  of  these  documents  by  the  Counsel  of 
the  United  States,  and  to  anticipate  such  use  by  appropriate  response 
or  explanation. 

But,  in  fact,  we  have  made  no  use  in  our  Argument  of  these  docu- 
ments which  was  not  prefigured,  either  in  the  Case  or  the  Counter  Case 
of  the  American  Government. 

V.  The  Memorandum  objects  that  cause  of  re-.argument  is  furnished 
by  "the  course  taken  by  the  Government  of  the  United  States  in  with- 
holding (as  far  as  was  possible)  their  reply  as  well  to  the  Case  as  to  the 
Counter  Case  of  Great  Britain,  until  the  Argument  now  delivered*  so  as 
to  make  it  impossible  for  the  Argument,  to  be  at  the  same  time  delivered 
on  the  part  of  Her  Britannic  Majesty's  Government,  to  deal  adequately 
by  anticipation  with  many  important  views  which  it  was  intended  by 
the  United  States  to  present  to  the  Tribunal." 

The  situation  complained  of  by  the  Counsel  of  the  British  Government 
was  precisely  the  situation  of  the  Counsel  of  the  United  States.  We 
also  were  bound  to  anticipate  the  use  that  the  British  Government  in- 
tended to  make  of  its  evidence.  We  do  not  feel  sure  that  we  fully  com- 
prehend this  difficulty. 

The  American  Government  did  reply  to  the  British  Case  in  the  Amer- 
ican Counter  Case.  How  can  this  act  be  fitly  characterized  as  "  with- 
holding as  far  as  was  possible  V 

As  to  the  British  Counter  Case,  how  could  we  reply  to  it  until  it  had 
come  into  our  possession  f    We  received  it  in  April,  and  we  replied  to* 
it  at  the  earliest  possible  moment,  namely,  in  June.    Is  it  proper  for 
the  Memorandum  to  apply  to  this  act  the  phrase  of  ^^  withholding  as 
far  as  possible!" 

Our  Argument  was  a  specific  reply  to  the  British  Counter  Case  at  the 
earliest  and  only  possible  moment,  with  but  cursory  and  incidental  ref- 
erence to  the  British  Case,  which  was  for  the  most  part  answered  in  the 
American  Counter  Case,  with  sufficient  indication  to  eminent  adverse 
Counsel  of  other  points  of  the  British  Case  which  would  require  addi- 
tional attention  in  our  final  Argument. 

VI.  The  Memorandum  further  complains  of  the  use  made  in  our  Argu- 
ment  of  the  documents  annexed  to  the  American  Counter  Case. 

We  made  only  such  use  of  these  documents  as  might  well  have  been 
anticipated  by  the  British  Government,  and  as  their  Counsel  should 
have  considered  in  his  closing  Argument 

The  British  Case  arraigned  the  conduct  of  the  United  States  in  re- 
spect of  the  manner  in  which  at  various  epochs  of  their  history  they 
had  discharged  their  neutral  obligations. 
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Does  or  can  the  Counsel  for  the  British  Government  suppose  that  we 
should  omit  to  respond  to  this  arraignment  by  filing  defensive  proofs  as 
the  basis  of  argument? 

Does  or  can  the  Counsel  of  the  British  Government  suppose  that  we 
should  admit  the  pertinency  of  this  arraignment,  or  that  we  should  fail 
to  suggest  its  inappropriateness  ! 

VII.  The  Memorandum  suggests  as  a  cause  for  re-argument,  tliat  we 
have  referred  in  our  Argument  to  the  great  English  work  of  Sir  Robert 
Phillimore  on  International  Law,  and  to  eminent  statesmen  of  Great 
Britain.  We  submit  that  we  are  wholly  unable  to  see  the  force  of  this 
consideration. 

In  our  argument  we  quote  Phillimore  as  we  quote  Wolf,  Yattel, 
Martens,  Hautefeuille,  Cauchy,  Calvo,  or  Fiore.    Why  not! 

And  why  should  Great  Britain  object  to  our  citing  her  most  eminent 
author  on  the  subject  of  the  law  of  nations?  Can  it  be  any  surprise  to 
the  Counsel  of  the  British  Government?  Did  we  not  in  our  Case  indi- 
cate the  use  to  be  made  of  Sir  Robert  Phillimore  f    (Pages  117, 123.) 

Then  the  Memorandum  objects  to  our  citing  in  our  Argument  the  emi- 
nent statesmen  of  Great  Britain,  living  and  dead, — the  Cannings,  the 
Castlereagbs,  the  Denmans.  the  Grants,  the  Hollands,  the  Althorps,  the 
Peels,  the  Huskissons,  the  Colliers,  the  Harcourts,  the  Coleridges,  the 
Redesdales,  the  Russells,  the  Granvilles,  the  Cairns,  the  Derbys,  the 
Hatherlys,  the  Salisburys,  the  Palmers,  and  the  Gladstones. 

If  it  be  just  cause  of  offense  in  the  eyes  of  the  Arbitrators  that  we 
have  referred  in  honorable  terms  to  these  high  names  of  British  states- 
men, we  submit  to  the  censure  of  the  Tribunal,  but  we  deny  that  the 
fact  affords  any  reason  why  the  Arbitrators  should  ask  for  elucidation 
on  the  subject,  or  that  it  justifies  the  application  for  additional  argu- 
ment on  the  P»rt  of  the  British  Government. 

VIII.  The  Memorandum  enumerates  under  three  heads,  with  snbili- 
visions,  the  main  reasons  of  the  British  Government  for  desiring  further 
argument. 

It  is  remarkable  that  each  one  of  the  points  thus  suggested  has  been 
already  argued  by  the  British  Government,  except  one  which  it  pur- 
posely omitted,  either  in  its  Case,  Counter  Case,  or  Arguments.  We  do 
not  say  that  all  these  points  have  been  fully  argued  by  the  British  Gov- 
ernment: that  was  for  their  Counsel  to  judge.  But  they  were  argued, 
and  in  a  much  larger  number  of  words  than  appear  in  the  discussions 
on  the  side  of  the  United  States, 

Reduced  to  the  same  standard,  (that  of  the  page  of  the  British  Case,) 
we  have  the  following  state  of  things : 

Pages. 

British  'Case 168 

British  Counter  Case • 1^^ 

British  Argument  and  Notes ^1 

Total  pages 4:13 

American  Case 128 

American  Counter  Case. . : H 

American  Argument 2Q0 

Total  pages 339 

Surely,  in  view  of  this  comparison,  the  British  Government  has  no 
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caase  to  come  forward  now  and  supply  deficiencies  in  its  Cases  and 
Argument. 

To  show  that  every  point  on  which  the  British  Government  now 
desires  to  be  reheard  is  discussed  in  as  ample  manner  (or  that  it  delib- 
erately refused  to  discuss  it  at  all)  as  it  pleased,  with  six,  four,  or  two 
months'  time  of  reflection,  and  with  all  the  bar  of  Great  Britain  at  its 
back,  we  now  proceed  to  prove  by  the  following  tabular  statement,  the 
right  column  of  which  contains  the  points  which  Sir  Bundell  Palmer 
desires  to  argue  stated  in  his  own  words,  and  our  comments  thereon 
being  as  in  the  left-hand  column : 

I. — As  TO  PRINCIPLE. 


This  doctrine  is  referred  to  in  all 
the  Cases  and  Arguments.  It  is 
not  a  new  suggestion  of  principle 
in  our  final  Argument. 

Considered  United  States  Case, 
p.  149,  et  seq.  British  Case,  pp.  3, 
23,  and  24;  British  Counter  Case, 
pp.  11  to  23;  British  Argument, 
pp.  7  and  8. 


Considered  United  States  Case, 
pp.  150  to  158;  United  States 
Counter  Case,  p.  6.  British  Case, 
p.  24;  British  Counter  Case,  pp. 
21  and  22;  British  Argument,  p. 
8. 


Considered  United  States  Case, 
pp.  106, 118  to  122 ;  United  States 
Counter  Case,  pp.  6  and  7.  British 
Counter  Case,  p.  5 ;  British  Argu- 
ment, p.  9,  et  seq.  See  also  Annex 
"C,^  British  Counter  Case. 

In  this  paragraph  of  the  Memo- 
randum our  Argument  is  errone- 
ously stated.  We  say  that  the 
Queen's  prerogative  is  a  part  of 
the  common  law  of  England.  We 
deny  that  the  British  Foreign-En- 
listment Act  was  the  only  law  of 
Great  Britain.  If  so,  it  should 
have  been  amended. 

Considered  United  States  Case, 
pp.  63  and  64;  United  States 
Counter  Case,  p.  7.  British  Case, 
pp.  4  to  7;  British  Argument,  p. 
30. 


(a.)  The  doctrine  of  general  in- 
ternational obligation  asserted 
more  particularly  at  pages  20  to 
23  of  the  United  States  Argu- 
ment. 

(&.)  The  view  submitted  in  the 
United  States  Argument  (pages 
146  to  147  and  elsewhere)  of  the 
ellect  in  the  present  controversy 
of  Her  Majesty's  consent  that  the 
three  Eules  embodied  in  the  sixth 
article  of  the  Treaty  of  Washing- 
ton may  be  applied  by  the  Tribu- 
nal as  rules  of  judgment  to  the 
facts  of  the  present  case. 

(c.)  The  doctrines  as  to  due  dili- 
gence and  as  to  the  practical  con- 
sequences of  the  obligation  of  such 
diligence,  and  of  the  omission  in 
any  case  to  use  it,  advanced  more 
particularly  at  pages  154  to  162, 

148  to  149,  and  186  of  the  United 
States  Argument. 

(<f.)  The  doctrines  that  a  sover- 
eign power,  in  repressing  acts  con- 
trary to  its  neutrality,  ought  to  act 
by  prerogative  and  not  by  law, 
and  that  any  reference  to  the  in- 
ternal laws  of  a  neutral  State 
ought  to  be  rejected  as  irrelevant 
to  the  question  whether  that  State 
has  used  due  diligence  in  the  per- 
formance of  its  international  obli- 
gations.   (Pages  20,  24  to  26,  27, 

149  to  152,  and  165  of  the  United 
States  Argument.) 


(e.)  The  doctrines  as  to  belliger- 
ency and  neutrality  in  cases  of 
civil  war  set  forth  particularly  at 
pages  7  to  13,  19,  and  27  of  the 
United  States  Argument,  and  the 
conclusion  thence  drawn  as  to  the 
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Considered  United  States  Coun- 
ter Case,  p.  6.  British  Case,  p.  24; 
British  Counter  Case,  pp.  15  to  20 ; 
British  Argument,  pp.  29  to  33. 


Considered  United  States  Case, 
pp.  126,  351,  352,  459  and  460. 
British  Counter  Case,  p.  15;  Brit- 
ish Argument,  pp.  33  and  34. 


Considered  United  States  Case, 
p.  459.  British  Counter  Case,  pp. 
60-62 ;  British  Argument,  p.  25-28. 


recognition  of  the  belligerency  of 
the  Confederates  by  Her  Britannic 
Majesty  and  the  effect  of  Her 
Britannic  Majesty's  Proclamation 
of  Neutrality  and  the  bearing  of 
these  matters  upon  the  present 
controversy,  notwithstanding  the 
admission,  at  page  209^  that  such 
recognition  of  the  belligerency  of 
the  Confederates  is  excluded  by 
the  terms  of  the  Treaty  of  Wash- 
ington from  being  admissible  as  a 
specific  ground  of  claim  before  the 
Tribunal. 

(/.)  The  doctrines  that  the  pub- 
lic ships  of  war  of  a  nonsovereign 
belligerent  are  liable  to  neutral 
jurisdiction  or  control  in  cases 
in  which  the  public  ships  of  a  sov- 
ereign belligerent  would  not  be  so 
liable,  and  that  it  was  part  of  the 
duty  of  Her  Britannic  Majesty's 
Government  toward  the  United 
States,  either  by  virtue  of  the  first 
rule  in  the  sixth  article  of  the 
Treaty  of  Washington,  or  other- 
wise, to  detain  certain  of  the  Con- 
federate vessels,  being  public  ships 
of  war  of  a  "  non-sovereign  bellig- 
erency," when  found  within  Brit- 
ish ports,  or  (in  the  alternative)  to 
exclude  them  from  all  access  to 
those  ports.  (See  pages  152  to 
153,  175  to  178,  and  182  of  the 
United  States  Argument.) 

{g.)  The  application  attempted 
to  be  made  in  several  parts  of 
the  United  States  Argument  of 
phrases, "  base  of  naval  operations'' 
and  *'  augmentation  of  force,"  used 
in  the  second  Kule,  and  particularly 
the  doctrine  (see  pages  130  to  132, 
and  139)  that  to  allow  belligerent 
cruisers  navigated  by  steam-power 
to  receive  supplies  of  coal  or  "re- 
pairs which  may  make  their  steam- 
power  effective"  in  neutral  ports,  is 
a  breach  of  that  Rule  or  of  any 
other  neutral  obligation. 

{h.)  The  doctrine  that  the  char- 
acter of  acts  or  omissions  on  the 
part  of  a  neutral  power,  which 
would  otherwise  be  consistent  with 
the  due  performance  of  neutral  ob- 
ligations, is  altered  by  the  circum- 
stance that  a  belligerent  has  agents 
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Considered  LTuited  States  Cajse, 
pp.  109, 212, 467-481 ;  United  States 
Counter  Case,  Part  IX.  British 
Case,  p.  167 ;  British  Counter  Case, 
pp.  130-142;  Notes  in  vol.  7  of 
British  Appendix;  British  Argu- 
ment, pp.  35-37  5  Annexes  C  and 
I)  to  British  Argument. 


Considered  United  States  Case, 
pp.  109, 110 ;  United  States  Coun- 
ter Case,  p.  16.  British  Case,  p.  24 ; 
British  Counter-Case,  p.  7;  British 
Argument,  pp.  9-11.  See  also  An- 
nex B  to  British  Counter  Case. 

Considered  United  States  Case, 
p.  112 ;  United  States  Counter  Case, 
p.  16.  British  Case,  p.  25;  British 
Counter  Case,  p.  7 ;  British  Argu- 
ment, pp.  9, 11.  See  also  Annex  B 
to  JJritish  Counter  Case. 


Considered  United  States  Coun- 
ter Case,  pp.  6^  20.  British  Case,  p. 
57 ;  British  Argument,  p.  9.  See 
also  AunexC.  British  Counter  Case. 


AVe  cite  Sir  R.  Phillimore  and 
Lord  Eussell,  Sir  lioundell  Palmer, 
and  Sir  Alexander  Cockburn,  and 
Mr.  Canning,  as  Great  Britain 
may  and  do  cite  Wheaton,  Story, 
Jefi'erson,  or  Washington.  Why 
not! — we  say  a  second  time.  We 
find  good  matter,  excellent  matter, 
in  these  documents. 

Considered  United  States  Case, 
pp.  462-466 ;  United  States  Coun- 
ter Case,  p.  11.  British  Counter 
Case,  pp.  119-123;  British  Argu- 
mem,  p.  34. 


and  agencies  within  the  neutral 
territory,  and  has  direct  dealings 
there  with  neutral  citizens. 

(i.)  The  argument  of  the  United 
States  as  to  the  liability  of  Great 
Britain  to  make  pecuniary  compen- 
sation to  the  United  Std^tes  if  she 
is  found  in  any  respect  to  have 
failed  in  the  performance  of  her 
neutral  obligations,  and  as  to  the 
measure  of  damages,  and  the  prin- 
ciple applicable  thereto. 

XL— As  TO  FACTS  GENERALLY. 

(j.)  The  argument  of  the  United 
States  that  the  British  Foreign-En- 
listment Act  of  1819  contained  no 
provisions  of  a  preventive  effi- 
cacy, but  was  merely  of  a  punitive 
character. 

(A:.)  The  argumentative  compari- 
son between  the  British  Foreign- 
Enlistment  Act  and  the  Foreign-En- 
listment Act  and  Executive  powers 
of  the  United  States  and  those  of 
other  countries,  intended  to  show 
the  inferior  efiicaoy  of  the  British 
statute. 

(/.)  The  suggestion  of  the  exist- 
ence of  prerogative  powers  in  the 
Crown  of  Great  Britain,  and  of 
powers  under  the  British  customs 
and  navigation  laws,  which  ought 
to  have  been,  but  were  not,  used 
ibr  the  maintenance  of  Her  Britan- 
nic Majesty's  neutrality. 

(m.)  The  alleged  admissions  of 
various  British  writers  and  states- 
men in  printed  books,  parliament- 
ary speeches,  and  otherwise,  of 
principles  or  facts,  assumed  to  be 
in  accordance  with  the  present 
Argument  of  the  United  States. 


(n.)  The  alleged  diflferences  be- 
tween the  conduct  of  France  and 
other  countries,  and  the  conduct  of 
Great  Britain  in  the  observance  of 
neutrality  during  the  war. 

III. — As     TO    ERRONEOUS    VIEWS 
OF  BRITISH  ARGUMENTS,  ETC. 


Considered  United  States  Case,        (o.)  The    assertion    that    Great 
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pp.  250-256  ;  United  States  Coun- 
ter Case,  p.  7.     British  Case,  p.  24. 


Considered  United  States  Case, 
pp.  113-116.  British  Counter  Case, 
pp.  8,  9. 


We  do  not  understand  that,  be- 
cause the  British  Government  re- 
fused to  discuss  this  point  in  its 
Counter  Case,  we  are,  therefore,  de- 
prived of  the  rip:ht  to  discuss  it. 
Besides,  why  seek  for  re-argument 
on  a  point  which  she  refused  to  dis- 
cuss? 


Considered  United  States  Coun- 
ter Case,  pp.  13-16.  British  Case, 
pp.  25-29;  British  Counter  Case, 
pp.  25-47  ;^  British  Argument,  pp. 
-o,  9. 


Britain  has  made  her  own  munici- 
pal legislation  the  measure  of  her 
international  obligations,  and  has 
pleaded  any  supposed  inefficiency 
of  her  laws  as  an  excuse  for  the 
non-performance  of  such  obliga- 
tions, which  she  has  never  done. 

(p.)  The  inference  that  because 
Great  Britain  has  thought  it  right 
to  legislate,  since  the  war,  so  as  to 
enlarge  the  legal  control  of  her 
Government  over  certain  chisses  of 
transactions  by  her  citizens,  calcu- 
lated to  lead  to  difficulty  with  for- 
eign Powers,  she  has  thereby  or 
otherwise  admitted  the  insuffici- 
ency ef  her  laws,  during  the  civil 
war,  for  the  i^erformance  of  her 
neutral  obligations. 

(q.)  The  manner  in  which  it  has 
been  thought  fit,  in  the  Argument 
of  the  United  States,  to  treat  the 
refusal  of  Great  Britain  in  her 
Counter  Case  to  enter  into  any  de- 
tailed justification  of  her  Govem- 
inent  against  the  imputation  of  in- 
sincere neutrality,  and  unfriendly 
motives  toward  tbe  United  States, 
as  a  virtual  admission  of  such  in- 
sincere neutrality  and  such  un- 
friendly motives. 

(r.)  The  erroneous  representation 
in  the  same  argument,  of  the  pur- 
pose for  which  numerous  historical 
instances  of  the  extension  and  per- 
sistent violation  of  the  neutral  or 
friendly  obligations  of  the  United 
States  toward  other  powers,  by 
citizens  of  the  United  States  act- 
ing contrary  to  their  laws,  have 
been  referred  to  in  the  Counter 
Case  of  Her  Britannic  Majesty's 
Government,  and  the  attempt  to 
escape  from  the  direct  bearing  of 
those  instances  upon  the  ques- 
tion, whether  the  views  of  the 
preventive  power  which  a  bellig- 
erent has  a  right  to  exact  from  a 
neutral  State,  and  of  the  measure 
of  the  due  diligence  with  which  it 
is  incumbent  upon  a  neutral  State 
to  use  its  preventive  powers,  in- 
sisted upon  by  the  United  States 
in  the  present  controversy  against 
Great  Britain,  are  historically  well 
founded,  or  politically  possible  or 
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consiBtent  with  the  practice  aud 

experience  of  the  United  States 

t  themselves,  who  have  appealed  in 

their  own  Case  and  Counter  Case^ 
and  in  the  Appendix  to  their  Coun- 
ter Case,  to  most  of  the  very  same, 
transactions  (which  Great  Britain 
is  now  alleged  to  have  improperly 
brought  forward)  as  actually  fur- 
nishing evidence  of  the  eflftcacy  of 
their  laws,  and  of  the  diligence  and 
good  faith  with  which  those  laws 
have  been  executed. 

IX.  In  conclusion,  we  respectfully  submit  to  the  Arbitrators  that  the 
sense  of  the  treaty  is  plain,  and  that  it  imperatively  forbids  any  such 
action,  direct  or  indirect,  as  is  proposed  in  the  Memorandum. 

In  preparing  their  arguments  the  Counsel  on  both  sides  considered  the 
question,  and  without  mutual  conference  they  both  came  to  the  same 
conclusion,  and  expressed  it  in  substantially  the  same  spirit,  with  differ- 
ence of  language  only.  In  the  expression  of  courteous  deference  to  the 
Arbitrators,  we  beg  the  Tribunal  on  this  point  to  look  at  page  1  of  the 
British,  and  page  6  of  the  American  Argument. 

We  have  not  discussed  here  the  argumentative  points  of  tlie  Memo- 
randum, as  we  might  well  have  done,  considering  all  such  discussion 
inappropriate  at  this  time. 

Finally,  we  need  say  little  on  the  question  of  convenience;  but  we 
cannot  forbear  to  say  that  as  to  the  Arbitrators,  as  we  may  well  suppose, 
but  certainly  for  ourselves,  for  whom  alone  we  have  a  right  to  speak, 
prolonged  debate  involves  cares,  and  inconveniences  of  separation  from 
home  and  from  our  personal  and  professional  afi'airs,  which  do  not  ap- 
ply to  the  Counsel  of  the  British  Government. 

In  this  view  and  in  other  relations,  we  respectfully  suggest  that  the 
Arbitrators,  if  they  need  elucidation  of  any  point,  should  propose  spe- 
cifically such  point  and  require  Counsel  to  argue  viva  voce,  f'^xce  to  face, 
in  the  presence  of  the  Tribunal. 

c.  cushing. 
Wm.  M.  Evarts. 
M.  R.  Waitb. 


III.-ARGUMENT  OF  SIR  ROUNDELL  PALMER  OX  THE  QUESTIONS 
OF  "DUE  DILIGENCE,"  THE  "EFFECT  OF  COMMISSIONS  UPON 

•  THE  INSURGENT  CRUISERS,"  AND  THE  SUPPLIES  OF  COAL 
TO  SUCH  CRUISERS  IN  BRITISH  PORTS." 

[Filed  July  29.— See  Piotocol  xr.] 


Chapter  I. — On  the  question  op  "due  diligence"  geneeax,lt 

CONSIDERED. 

■ 

When  the  inquiry  is,  whether  default  has  been  made  in  the  fulfill, 
ment  of  a  particular  obligation,  either  by  a  state  or  by  an    ,.  on  the  .o«rc«i 
individual,  it  is  first  necessary  to  have  an  accurate  view  of  «f  ^heobuwiion. 
the  ground,  nature,  and  extent  of  the  obligation  itself. 

The  examination  of  this  question  will  be  sin^lified  by  considering- 
in  the  first  instance,  such  a  case  as  that  of  the  Alabama,  at  the  time  of 
her  departure  from  Great  Britain,  namely,  a  vessel  built  and  made 
ready  for  sea,  with  special  adaptation  for  warlike  use,  by  British  ship- 
builders in  the  course  of  their  trade,  within  British  territory,  to  the 
order  of  an  agent  of  the  Confederate  States,  but  not  armed,  nor  capa- 
ble of  offense  or  defense  at  the  time  of  her  departure. 

Any  obligation  which  Great  Britain  may  have  been  under  toward 
the  United  States,  in  respect  of  such  a  vessel,  could  only  be  founded,  at 
the  time  when  the  transaction  took  place,  (1)  upon  some  known  rule 
or  principle  of  international  law;  or  (2)  upon  some  express  or  implied 
engagement  on  the  part  of  Great  Britain. 

The  three  rtiles  contained  in  the  Vlth  Article  6f  the  treaty  of  Wash- 
ington become  elements  in  this  inquiry  solely  by  virtue  of  the  declara- 
tion made  in  that  article,  that — 

Her  Majesty's  goverument  caunot  assent  to  the  foreffoin^  mies  as  a  statement  ot 
principles  of  international  law  which  were  in  force  at  tne  time  when  the  claims  men- 
tioned in  Article  I  arose ;  but  that  Her  Majesty ^s  government  *  »  *  a^ree  that, 
in  deciding  the  qnestions  between  the  two  countries  arising  out  of  those  claims,  the 
arbitrators  should  assume  that  Her  Majesty^s  government  Imd  andertaken  to  act  upon 
the  principles  set  forth  in  those  rules. 

In  order  rightly  to  understand  the  effect  of  the  agreement  embodied 
in  this  declaration,  it  is  important  to  see  how  the  question  between  the 
two  governments  would  have  stood  without  it. 

I. — As  to  the  rules  and  principles  of  international  law. 

These  must  be  obtained  from  the  authorities  which  show  what  had 
previously  been  received  and  understood  among  nations  as 
to  the  obligations  of  neutral  states  toward  belligerents;  .ndJ?SL?na- 
remembering  always,  that  what  is  called  international  law  **'™"''"^'*''- 
(in  the  absence  of  particular  compacts  between  states)-  is  imposed  only 
by  the  moral  power  of  the  general  opinion  and  practice  of  civilized  na- 
tions ;  that,  (in  the  words  of  Lord  Stowell,  quoted  witib  approval  by 
the  great  American  jurist,  Wheaton,  '^Histoire  des  Progres  du  Droit 
des  Gens,"  vol.  i,  p.  134,)  "  une  grande  partie  du  droit  des  gens  est  bas^e 
sur  Tnsage  et  les  pratiques  des  nations.    Kul  doute  qp.^il  a  ^t6  introduit 
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par  des  principes  g6n6raux,  (dn  droit  natnrel ;)  mais  il  ne  marche  avec 
ces  principes  que  jusqu'^  nn  certain  point  5  et  s'il  s'arr^te  4  ce  point 
nous  ne  pouvons  pas  pr^tendre  aller  plus  loin,  et  dire  que  la  seule 
th^orie  g^u<5rale  pourra  nous  soutenir  dans  un  progres  ult6rieur.'^ 

In  a  case  in  which  no  active  interference  in  war  is  imputed  to  a  neu- 
tral state^  international  law  knows  nothing  of  any  obligation  of  that 
state  toward  a  belligerent,  as  such,  except  to  preserve  its  neutrality. 
To  constitute  a  merely  passive  breach  of  neutrality  on  the  part  of  snch 
a  state,  some  act  must  have  been  done  by,  or  in  aid  of,  a  belligerent, 
for  the  purposes  of  the  war,  which,  unless  done  by  the  permission  of 
the  neutral  state,  would  be  a  violation  of  its  territory,  or  of  its  sov- 
ereignty or  independence  within  that  territory,  and  such  act  must  have 
been  expressly  or  tacitly  permitted  on  the  part  of  the  neutral  govern- 
ment. For  acts  done  beyond  the  neutral  jurisdiction  by  subjects  of  the 
neutral  power,  to  the  injury  of  a  belligerent,  the  law  of  nations  has 
appropriate  remedies  5  but  those  acts,  involving  no  violation  or  hostile 
use  of  neutral  territory,  are  not  imputed  as  breaches  of  neutrality  to 
the  neutral  state.  And  for  a  violation  or  hostile  use  of  neutral  terri- 
tory without  the  permission  or  intentional  acquiescence  of  the  neutral 
state,  reparation  may  be  due  from  the  offending  belligerent  to  the  iq- 
iured  neutral,  but  the  neutral  so  injured  has  been  guilty  of  no  breach, 
of  any  neutral  obligation  toward  the  other  belligerent,  whether  he  does, 
or  does  not,  subsequently  obtain  reparation  from  the  offender. 

Between  the  commercial  dealings  of  neutral  citizens,  in  whatever  kinds 
of  merchandise,  (and  whether  with  the  citizens  or  with  the  governments 
of  belligerent  states,)  and  the  levying  or  augmentation  of  military  or 
naval  forces,  or  the  fitting  out  and  dispatch  of  military  or  naval  expe- 
ditions by  a  belligerent  within  neutral  territory,  international  law  has 
always  drawn  a  clear  distinction.  The  former  kind  of  dealings,  if  they 
are  permitted  by  the  local  law  of  the  neutral  state,  involve  on  the  part 
of  that  state  no  breach  of  neutrality  5  if  they  are  prohibited,  a  disregard 
of  the  prohibition  is  not  a  violation  or  hostile  use  of  the  neuJhral  territory, 
but  is  an  illegal  act,  the  measureof  which,  and  the  remedies  for  which, 
must  be  sought  for  in  the  municipal  and  not  in  international  law.  The 
other  class  of  acts  cannot  be  done  against  the  will  of  the  neutral  sov- 
ereign  without  a  violation  of  his  territory,  or  of  his  sovereignty  and 
independence  within  that  territory  5  and  to  permit  this,  for  the  purposes 
of  the  war,  would  be  a  breach  of  neutrality. 

The  continuance  during  the  war,  within  the  neutral  territory,  of  trade 
by  neutral  citizens  with  both  or  either  belligerent,  in  the  produce  or 
manufactures  of  the  neutral  state,  whether  of  those  kinds  which  (when 
carried  by  sea  to  a  belligerent)  are  denominated  contraband  of  war,  or 
of  any  other  description,  has  always  been  permitted  by  international 
law,  and  no  authority,  anterior  to  the  departure  of  the  Alabama  from 
Great  Britain,  can  be  cited  for  the  proposition  that  unarmed  ships  of  war, 
constructed  and  sold  by  neutral  ship-builders  in  the  course  of  their  trade, 
were,  in  the  view  of  international  law,  less  lawful  subjects  of  neutral 
commerce  with  a  belligerent  than  any  other  munitions  or  instruments 
of  war. 

The  authorities  on  this  subject  are  quoted  at  large  in  Annex  (A)  to 
the  British  Counter  Case.  Oaliani,  one  of  these  authorities,  argued  that 
the  sale  in  a  neutral  port,  to  a  belligerent,  of  a  ship  not  only  built  but 
armed  for  war,  ought  to  be  deemed  prohibited ;  but  Lampredi,  Azuni,  and 
Wheaton  rejected  that  opinion,  and  held  that  (the  transaction  being  a 
commercial  one  on  the  part  of  the  neutral  seller)  the  addition  even  of 
an  armament  would  make  no  difference.    Story  took  the  same  view  of 


BRITISH    SUPPLEMENTAL   ARGUMENT.  387 

tbe  dispatch  by  a  neutral  citizen  of  a  ship  of  war  fully  armed  from  the 
neutral  territory  to  a  belligerent  port,  with  a  view  to  her  sale  there  to 
a  belligerent  power.^  Mr.  Adams  himself,  in  his  official  correspondence 
with  Earl  Eussell,  (April  6, 1863,*)  admitted  the  soundness  of  these 
doctrines,  assuming  the  transaction  of  sale  and  transfer  by  the  neutral 
to  be  "  purely  commercial ; "  and  also  assuming  the  belligerent  country, 
to  which  such  vessels  of  war  might  be  sold  and  transferred,  to  be  "  not 
subject  to  blockade.''  It  cannot,  however,  be  seriously  imagined  that 
the  existence  .of  a  blockade  of  the  ports  of  the  belligerent  purchaser 
would  make  such  a  transaction,  if  it  would  otherwise  be  lawful,  a  ^do- 
latiou  of  the  neutrality  of  a  neutral  state,  in  the  view  of  international 
law. 

It  may  be  true  that,  when  an  armed  ship  of  war  is  sold  to  a  belligerent 
within  neutral  territory  and  goes  to  sea  from  thence  fully  capable  of 
offense  and  defense  under  the  control  of  the  belligerent  purchaser,  there 
would  often,  (perhaps  generally,)  exist  grounds  for  contending  that  the 
transaction  was  not  substantially  distinguishable  from  the  dispatch  of 
a  naval  expedition  by  the  belligerent  from  the  neutral  territory ;  and 
this  was  doubtless  a  cogent  reason  for  the  special  legislation  of  the 
United  States  and  of  Great  Britain,  which,  (whatever  further  scope  it 
may  have  had,)  was  undoubtedly  intended  to  prevent  such  expeditions, 
by  striking  at  the  armament  of  ships  of  war  within  neutral  territory, 
for  the  service  of  a  belligerent.  But  the  case  of  a  ship  leaving  the  neu- 
tral country  unarmed  is,  in  this  respect,  wholly  different.  Her  departure 
is  no  operation  of  war;  she  is  guilty  of  no  violation  of  neutral  territory ; 
she  is  not  capable,  as  yet,  of  any  hostile  act.  The  words  of  Mr.  Hus- 
kisson  in  the  debate  on  the  Terceira  expedition  in  the  British  Parliament, 
(Huskisson's  Speeches,  vol.  iii,  p.  559,)  and  of  Mr.  Canning,  as  there 
quoted  by  him,  are  strictly  applicable  to  such  a  case,  and  deserve  reference 
as  showing  the  view  of  this  subject  taken  long  ago  by  those  eminent 
British  statesmen.  Speaking  of  certain  complaints  made  by  Turkey 
during  the  Greek  revolutionary  war,  he  said : 

To  these  complaints  we  coDstantly  replied :  "  We  wiU  preserve  our  neutrality  within 
our^ominious,  but  we  wiU  go  no  ftirther.  Turkey  did  not  understand  our  explaua- 
tion,  and  thought  we  might  summarily  dispose  of  Lord  Cochrane^  and  those  other  sub- 
jects of  Her  Majesty  who  were  assisting  the  Greeks."  To  its  remonstrance  Mr.  Canning 
replied  :  ''Arms  may  leave  this  conntry  as  matter  of  merchandise ;  and  however  strong 
the  general  inconvenience,  the  law  does  not  interfere  to  stop  them.  It  is  only  when 
the  elements  of  armaments  are  combined  that  they  come  within  the  purview  of  the 
law  ;  and,  if  that  combination  does  not  take  place  until  they  have  left  this  conntry, 
we  have  no  right  to  interfere  with  them."  Those  were  the  words  of  Mr.  Canning,  who 
extended  the  doctiine  to  steam  vessels  and  yachts,  that  might  afterward  be  converted 
into  vessels  of  war,  and  they  appear  quite  consistent  with  the  acknowledged  law  of 
nations. 

11. — As  to  an  express  or  implied  engagement  of  Great  Britain. 

Great  Britain  had  no  treaty  or  convention  with  the  United  States  as 
to  any  of  these  matters,  but  she  had,  in  1819,  for  the  protec-    3.  ^^^  „.  e,. 
tion  of  her  own  peace  and  security,  and  to  enable  her  the  bet-  JlJ^mrnu'^oi'' or^i 
ter  to  preserve  her  neutrality  in  cases  of  war  between  other  "'''*'" 
countries,  enacted  a  municipal  law  prohibiting,  under  penalties,  (among 

^  Sir  R.  Phillimore,  in  vol.  iii  of  his  work,  (published  in  1857,")  rejects  the  distinction 
of  these  writers  between  tbe  export  of  contraband  and  the  sale  of  the  same  kinds  of 
articles  within  the  neutral  territory.  But  he  does  not,  of  course,  maintain  that  it  is 
part  of  the  international  duty  of  a  neutral  state  to  pi^ohibit  or  prevent  dealings  in  con- 
traband articles  by  its  subjects  in  either  of  these  ways. 

*  Appendix  to  Case  of  United  States,  vol.  i,  p.  592. 
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other  things,)  "  the  equipment,  furnishing,  fitting  out,  or  arming  of  auy 
ship  or  vessel  within  British  jurisdiction,  with  intent  or  in  order  that 
such  ship  or  vessel  should  be  employed  in  the  service  of  any  foreign 
Prince,"  (or  other  bellig  erent,)  "  with  intent  to  cruise  or  commit  hostili- 
ties against  any  Prince,  state,  or  potentate,''  &c.,  with  whom  Great  Britain 
might  be  at  peace;  Every  attempt  or  endeavor  to  do,  or  to  aid  in  doing, 
any  of  these  prohibited  acts  was  also  forbidden ;  every  ship  or  vessel 
which  might  be  equipped,  or  attempted  to  be  equipped,  &c.,  contrary 
to  these  prohibitions,  was  declared  forfeited  to  the  Crown,  and  the 
officers  of  Her  Majesty's  customs  were  authorized  to  seize  and  to  prose- 
cute to  condemnation  in  the  British  court  of  exchequer  every  ship  or 
vessel  with  respect  to  which  any  such  act  should  be  done  or  attempted 
within  British  jurisdiction.  This  law  (which  was  called  the  Foreign-En- 
listment Act)  was  regarded  by  Her  Britannic*  Majesty's  advisers,  not 
only  as  prohibiting  all  such  expeditions  and  armaments,  augmentation 
of  the  force  of  armaments,  and  recruitments  of  men,  as,  according  to 
the  general  laws  of  nations,  would  be  contrary  to  the  duties  of  a  neutral 
State,  but  also  as  forbidding  the  fitting  out  or  equipping,  or  the  special 
adaptation,  either  in  whole  or  in  part,  to  warlike  use,  within  British  ju- 
risdiction, of  any  vessel  intended  to  carry  on  war  against  a  Power  with 
which  Great  Britain  might  be  at  peace,  although  such  vessel  might 
not  receive,  or  be  intended  to  receive,  any  armament  within  British  ju- 
risdiction ;  and  although  she  might  be  built  and  sold  by  ship-builders  in 
the  ordinary  course  of  their  trade  to  the  order  of  a  belligerent  purchaser, 
so  as  not  to  ofiend  against  any  known  rule  of  international  law. 
It  has  never  been  disputed  by  Hor  Majesty's  Government  that  when, 

4  Ff-^t  of  ro.  ^^  ^^^  ^^"^^  ^^  ^^®  breaking  out  of  a  war,  prohibitions  of  this 
hii..t.,;y'*^^m°unicXi  kjud,  cxcecding  the  general  obligations  of  international  law, 
exist  in  the  municipal  law  of  a  neutral  nation,  a  belligerent, 
who  accepts  them  as  binding  upon  himself  and  renders  obedience  to 
them,  has  a  right  to  expect  that  they  will  be  treated  by  the  neutral 
Government  as  equally  binding  upon  his  adversary,  and  enforced  against 
that  adversary  with  impartial  good  faith,  according  to  the  principles 
and  methods  of  the  municipal  law,  of  which  they  form  part.  Obliga- 
tions which  are  incumbent  upon  neutral  nations  by  the  universal  prfb- 
ciples  of  international  law  stand  upon  a  much  higher  ground;  as  to 
them,  a  belligerent  has  a  right  to  expect  that  the  local  law  should  make 
proper  provision  for  their  performance ;  and,  if  it  fails  to  do  so,  the 
local  law  cannot  be  pleaded  as  constituting  the  measure  or  limit  of  his 
right.  But  a  right  created  by  the  municipal  law  of  a  neutral  State 
must  receive  its  measure  and  limit  as  much  with  resi)ect  to 'any  foreign 
belligerent  Power  as  with  respect  to  the  citizens  of  the  neutral  State  it- 
self, from  the  municipal  law  which  created  it.  Any  engagement  of  the 
neutral  toward  a  belligerent  State,  which  may  be  implied  from  the  ex- 
istence of  such  a  law,  can  g(^  no  further  than  this.  And  if  to  this  is 
superadded  an  express  promise  or  undertaking  to  apply  the  law  in  good 
faith  to  all  cases,  to  which  there  is  reasonable  ground  for  believing  it  to 
be  applicable,  that  promise  and  undertaking  leaves  the  nature  of  the 
obligation  the  same;  it  does  not  transfer  the  prohibition  or  the  right  ox 
the  belligerent  with  respect  to  the  manner  of  enforcing  it  from  the  re- 
gion of  municipal  to  that  of  international  law. 

Accordingly,  the  Minister  of  the  United  States,  during  the  civil  war, 
constantly  applied  to  Her  Majesty's  Government  to  put  this  municipal 
law  of  Great  Britain  in  force.  To  select  two  out  of  a  multitude  of  in- 
stances :  On  the  9th  of  October,  1862,  (soon  after  the  departure  of  the 
Alabama,)  Mr.  Adams  sent  to  Earl  Eussell  an  intercepted  letter  from 
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the  Confederate  Secretary  of  the  Navy,  in  which  the  Florida  was  re- 
ferred to  "  as  substantiating  the  allegations  made  of  infringement  of  the 
Enlistment  Law  by  the  insurgents  of  the  United  States  in  the  pcyts  of 
Great  Britain  5 "  and  added : 

I  am  well  aware  of  the  fact  to  which  yoar  Lordship  calls  my  attention  in  the  note 
of  the  4th  instant,  #  »  »  ^\^^^  jl^,.  Majesty's  Government  are  unable  to  go 
beyond  the  law,  raanicipal  and  international  in  preventing  enterprises  of  the  kind  re- 
ferred to.  But  in  the  representations  which  I  have  had  the  honor  lately  to  make,  I 
be^  to  remind  your  Lordship  that  I  base  them  upon  evidence  which  applies  directly 
to  infringements  of  the  municipal  law  itself,  and  not  to  anything  beyond  it.' 

And  on  the  29th  of  September,  1863,  writing  with  respect  to  the  iron- 
clad rams  at  Birkenhead,  he  said : 

So  far  from  intimating  hostile  proceedings  toward  Great  Britain  unless  the  law, 
which  I*consider  insufficient;  is  altered,  [quoting  words  from  a  letter  of  Earl  Russell,] 
the  burden  of  my  argument  was  to  urge  a  reliance  upon  the  law  as  sufficient,  as  well 
from  the  past  experience  of  the  United  States,  as  from  the  confidence  expressed  in  it  by 
the  most  eminent  authority  in  this  kingdom.^ 

In  answer  to  all  these  applications.  Her  Majesty's  Government  uni- 
formly undertook  to  use  their  best  endeavors  to  enforce  this  law,  and  to 
do  so  (notwithstanding  a  diversity  of  opinion,  even  upon  the  judicial 
Bench  of  Great  Britain,  as  to  its  interpretation)  in  the  comprehensive 
sense  in  which  they  themselves  understood  it,  not  only  by  penal  but  by 
preventive  measures,  (*.  6.,  by  the  seizure  of  any  offending  vessels  before 
their  departure  from  Great  Britain,)  upon  being  furnished  with  such 
evidence  as  would  constitute,  in  the  view  of  British  law,  reasonable 
ground  for  believing  that  any  of  the  prohibited  acts  had  been  committed 
or  were  being  attempted. 

When,  therefore,  Her  Majesty's  Government,  by  the  sixth  article  of 
the  Treaty  of  Washington,  agreed  that  the  Arbitrators  ^  t^,^  ,j,^  r,.,,, 
should  assume  that  Her  Majesty's  Government  had  under-  of  JLh/xrpty'rr 
taken  to  act  upon  the  principles  set  forth  in  the  three  Rules,  "  ""^"" 
(though  declining  to  assent  to  them  as  a  statement  of  principles  of  inter- 
national law,  which  were  in  force  at  the  time  when  the  claims  arose,) 
the  effect  of  that  agreement  was  not  to  make  it  the  duty  of  the  Arbitra- 
tors to  judge  retrospectively  of  the  conduct  of  Her  Majesty's  Government 
according  to  any  false  hypothesis  of  law  or  of  fact,  but  to  acknowledge, 
aa  a  rule  of  judgment  for  the  purposes  of  the  Treaty,  the  undertaking 
which  the  British  Government  had  actually  and  repeatedly  given  to  the 
Government  of  the  United  States,  to  act  upon  the  construction  which 
they  themselves  placed  upon  the  prohibitions  of  their  own  municipal 
law,  according  to  which  it  was  coincident,  in  substance,  with  those  Eules. 

With  respect  to  these  three  Eules,  it  is  important  to  observe  that  not 
one  of  them  purports  to  represent  it  as  the  duty  of  a  neutral  Govern- 
ment to  prevent,  under  all  circumstances  whatever,  the  acts  against 
which  they  are  directed.  The  first  and  third  Kules  recognize  an  obliga- 
tion (to  be  applied  retrospectively  upon  the  footing,  not  of  an  antece- 
dent international  duty,  but  of  a  voluntary  undertaking  by  the  British 
Government)  "to  tise^  within  the  neutral  jurisdiction  ^^due  diligence  to 
prevent^  the  acts  therein  mentioned ;  while  the  second  recognizes  a  like 
obligation  ^^not  to  permit  or  suffer^  a  belligerent  to  do  certain  acts; 
words  which  imply  active  consent  or  conscious  acquiescence. 

III. — Principles  of  Law  relative  to  the  diligence  due  by  one  State  to  another. 

The  obligation  of  "  due  diligence,"  which  is  here  spoken  of,  assumes 

» Brit.  App.,  vol.  i,  p.  216.  « Ibid.,  vol.  ii,  p.  378. 
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under  the  first  Kule  expressly,  and  under  the  third  by  neces- 
p\t?oTluLrlh^t  sary  implication,  the  existence  of  a  "reasonable  ground  of 
dibf-nc^isdue.  i)eiief«?'  and  both  these  expressions,  "due  diligence'^  and 
"  reasonable  ground  of  belief,"  must  be  understood,  in  every  case,  with 
respect  to  the  nature  of  the  thing  to  be  prevented,  and  the  means  of 
prevention  with  which  the  neutral  Government  is  or  ought  to  be  pro- 
vided. When  the  obligation  itself  rests  not  upon  general  international 
law,  but  upon  the  undertaking  of  a  neutral  Government  to  enforce  in 
good  faith  the  provisions  of  its  own  legislation,  the  measure  of  due  dili- 
gence must  necessarily  be  derived  from  the  rules  and  principles  of  that 
legislation.  When  the  obligation  rests  upon  the  more  general  ground 
of  international  law,  inasmuch  as  it  is  requisite  in  the  nature  of  things 
that  every  obligation  of  a  Government,  of  whatever  kind,  must  be  per- 
formed by  the  use  of  the  lawful  powers  of  that  Government  within  the 
sphere  of  its  proper  authority,  it  will  be  suflBcient  if  the  laws  of  the  neu- 
tral State  have  made  such  proper  and  reasonable  provision  for  its  fulfill- 
ment as  is  ordinarily  praiiticable,  and  as,  under  the  conditions  proper 
for  calling  the  obligation  into  a<;tivity,  may  reasonably  be  expected  to 
be  adequate  for  that  purpose  j  and  if  upon  the  occurrence  of  the  emer- 
gency recourse  is  had,  at  the  proper  time  and  in  the  proper  manner,  to 
the  means  of  prevention  provided  by  such  laws. 

Nothing  could  be  more  entirely  abhorrent  to  the  nature  or  more  incon- 
sistent with  the  foundations  of  what  is  called  international  law  than  to 
strain  it  to  the  exaction  from  neutral  Governments  of  things  which  are 
naturally  or  politically  impossible,  or  to  the  violation  of  the  principles 
on  which  all  national  Governments  (the  idea  of  which  necessarily  pre- 
cedes that  of  international  obligation)  themselves  are  founded. 
It  will  be  convenient,  in  this  place,  to  examine  the  meaning  of  certain 

propositions  extracted  in  the  Argument  of  the  United  States 
c.t^a^y  ire"rn.?'rd  from  Sir  Robert  Phillimore's  work  on  international  law, 
phnhmo^^^on^t^  which  were  certainly  not  intended  by  that  jurist  to  be  nn- 
5"JTl'^M«r7rTn  derstood  in  the  absolute  and  unqualified  sense  in  which  the 

Counsel  of  the  United  States  seem  desirous  of  using  them. 
It  is  proper  here  to  mention  that  Sir  Robert  Phillimore,  the  author  of  that 
work,  wasappointed  Her  Britannic  Majesty's  Advocate,  in  the  room  of  Sir 
John  Harding,  in  August,  1862;  and  that  with  respect  to  all  the  questions 
which  afterward  arose  between  the  British  Government  and  the  United 
States,  till  some  years  later  than  the  termination  of  the  war,  the  British 
Government  acted  under  his  advice,  which  must  be  presumed  to  have 
been  in  accordance  with  his  view  of  international  obligations.  That 
period  covers  the  ground  of  all  the  claims  now  made  by  the  United  States 
against  Great  Britain,  except  those  which  relate  to  the  Sumter  and  the 
Nashville,  and  to  the  original  departure  of  the  Florida  and  the  Alabama 
from  Great  Britain. 

The  following  extract  (United  States  Argument,  page  20)  is  from  the 
Preface  to  the  second  edition  of  the  first  volume  of  Sir  R.  Phillimore's 
work,  (pp.  20-22:) 

There  remains  one  question  of  the  greatest  importance,  namely,  the  responsibility  of 
a  state  for  the  acts  of  ner  citizens,  involving  the  duty  of  a  neutral  to  prevent  arma- 
ments and  ships  of  war  issuing  from  her  shores  for  the  service  of  a  belligerent,  thongh 
such  armaments  were  furnished  and  ships  were  equipped,  built,  and  sent  without  the 
knowledge  and  contrary  to  the  orders  of  her  Government. 

The  question,  to  what  extent  the  State  is  responsible  for  the  private  acts  of  its  sub- 
jects, (ciritasne  deliquerit^  an  civesf)  is  one  of  the  most  important  and  interesting  parts 
of  the  law  which  governs  the  relations  of  independent  States. 

It  is  a  niaxlTn  of  general  law  that,  so  far  as  foreign  States  are  concerned,  the  will  of 
the  subject  must  be  considered  as  bound  up  in  that  of  his  Sovereign. 
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It  is  also  a  maxim  that  each  State  has  a  right  to  expect  &om  another  the  observance 
of  international  obligations,  without  regard  to  what  may  be  the  municipal  means 
which  it  possesses  for  enforcing  this  observance. 

The  act  of  an  individual  citizen,  or  of  a  small  number  of  citizens,  is  not  to  be  Imputed 
without  clear  proof  to  the  Government  of  which  they  are  subjects.  , 

A  Government  may  by  knowledge  Audaufferancet  as  well  as  by  direct  permisnon,  become 
responsible  for  the  acts  of  subjects  whom  it  does  not  prevent  from  the  commission  of 
any  injury  to  a  foreign  State. 

A  Government  is  presumed  to  be  able  to  restrain  the  subject  within  its  territory  from 
contravening  the  obligations  of  neutrality  to  which  the  State  is  bound. 

Upon  tbis  passage,  which  conples  together  "armaments  and  ships  of 
war/'  it  is  to  be  observed,  in  the  first  place,  that  there  is  nothing  in  it 
which  implies  any  different  view  of  the  extent  of  those  international 
obligations  (as  distinct  from  its  own  municipal  prohibitions)  by  which  a 
State  is  bound,  from  that  which  is  shown  to  have  been  established  by 
earlier  authorities.  Sir  R.  Phillimore  is  too  sound  a  jurist  to  suppose 
that  any  private  opinion  of  a  particular  jurist  could  in^pose  retrospec- 
tively upon  the  Governments  of  the  civilized  world  obligations  not  pre- 
viously recognized.  He  does  not  define  here  what  are  "  the  obligations 
of  neutrality, by  which  the  State  is  bound;''  he  leaves  them  to  be  ascer- 
tained from  the  proper  sources  of  information. 

Next,  when  he  lays  it  down  as  a  maxim,  that  "each  State  has  a  right 
to  expect  from  another  the  observance  of  international  obligations, 
without  regard  to  what  may  be  the  municipal  means  which  it  possesses 
for  enforcing  this  observance,"  he  says  nothing  at  all  inconsistent  with 
the  proposition,  that  a  neutral  Stat^  will  have  observed  its  international 
obligations  with  due  diligence,  if,  having  provided  itself  with  municipal 
means  suitable  to  the  nature  and  character  of  those  obligations,  it  pro- 
ceeds to  use  those  means  in  good  faith,  on  the  proper  occasions,  and  in 
the  proper  manner,  though  (it  may  be)  without  succeeding  in  the  pre- 
vention of  everything  which  it  is  bound  to  endeavor  to  prevent.  The 
learned  author's  meaning,  and  the  kind  of  cases  which  he  has  in  view, 
are  apparent  from  the  reference  which  he  makes  in  the  footnote  to  Part 
IV,  ch.  i,  of  the  same  volume,  where  he  discusses  the  doctrine  of  "inter- 
vention" in  the  following  terms: 

CCCXCII.  And  first  of  all,  it  should  be  clearly  understood  that  the  intervenHon  of 
bodies  ofmen^  armed  or  to  be  armedy  nncom missioned  and  unauthorized  by  the  State  to 
which  they  belong,  in  a  wary  domestic  or  foreign,  of  another  State,  has  no  warrant  from 
international  law.  It  has  been  already  observed  (Section  CCXIX)  that  it  is  the  duty 
of  a  State  to  restrain  its  subjects  from  invading  the  territory  of  another  State ;  and  the 
question,  when  such  an  act  on  the  part  of  subjects,  though  unauthorized  by  the  State, 
may  bring  penal  consequences  upon  it,  has  received  some  consideration.  It  is  a  ques- 
tion to  which  the  events  of  modem  times  have  given  great  importance,  and  as  to  which, 
during  the  last  half-century,  the  opinions  of  statesmen,  especially  of  this  country 
(Great  Britain)  have  undergone  a  material  change.  That  this  duty  of  restraining  her 
subjects  is  incumbent  upon  a  State,  and  that  her  inability  to  execute  it  cannot  be 
alleged  as  a  Valid  excuse,  or  as  a  sufficient  defense  to  the  invaded  StatCj  are  propositions 
which,  strenously  contested  as  they  were  in  1818,  will  scarcely  be  controverted  in  1870. 
The  means  which  each  State  has  provided  for  the  purpose  of  enabling  herself  to  fullill 
this  obligation  form  an  interesting  part  of  public  and  constitutional  jurisprudence,  to 
the  province  of  which  they,  strictly  speaking,  belong.  This  question,  however,  borders 
closely  upon  the  general  province  of  international  law,  and  upon  the  particular  theme 
of  this  chapter. 

The  proposition  that  "a  Government  is  presumed  to  be  able  to  restrain 
the  subject  within  its  territory  from  contravening  the  obligations  of 
neutrality,  to  which  the  State  is  bound,"  is  properly  qualitled,  in  the 
immediately  preceding  context,  by  the  statement  that  "  the  act  of  an 
individual  citizen,  or  of  a  small  number  of  citizens,  is  not  to  be  imputed 
without  clear  proof  to  the  Government  of  which  they  are  subjects,  and 
that  either  "  knowledge  and  sufferance,''^  or  "  direct  permission,"  is  neces- 
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sary  to  make  a  Government  responsible  for  the  acts  of  subjects  "  whom 
it  does  not  prevent  from  the  commission  of  injury  to  a  foreign  State." 

Another  passage,  bearing  upon  this  latter  point,  is  also  cited  in  the 
American  Argument,  from  volume  iii,  p.  218,  of  the  same  work : 

In  fact,  the  maxim  adverted  to  ia  a  former  volnme  of  this  work  is  soand,  viz:  that  a 
State  is  prima  facie  responsible  for  whatever  is  done  within  its  jurisdiction  ;  for  it  most 
be  presumed  to  be  capable  of  preventing  or  punishing  offenses  committed  within  its 
boundaries.  A  body  politic  is  therefore  responsible  for  the  acts  of  individuals,  which 
are  acta  of  actual  or  meditated  hostility  toward  a  nation  with  which  the  Government  of 
these  subjects  professes  to  maintain  relations  of  friendship  or  neutralit3\ 

The  passage  in  a  former  volume  here  referred  to  is  in  the  chapter  oa 
''Self-Preservation,''  vol.  i,  part  3,  chap.  x.  This,  as  well  as  all  the 
other  passages  relied  on  oy  the  United  States,  has  reference  to  the 
organization  of  hostile  expeditions  against  a  foreign  Power  in  a  neutral  or 
friendly  territory.  "  If  (says  the  learned  author)  '•  the  hostile  expedi- 
tion of  the  present"  (or  late)  *' Emperor  of  the^ French  in  1842  against 
the  existing  monarchy  of  France  had  taken  place  toith  the  sanction  or 
connivance  of  the  English  Oovernmentj  England  would  have  been  guilty  of 
a  very  gross  violation  of  international  law  f  and,  after  some  intervening 
remarks  applicable  to  "  all  cases  wJiere  the  territory  of  one  nation  is  invaded 
from  the  country  of  another ^^  he  refers  to  ''a  very  important  chapter, 
both  in  Grotius  and  in  his  commentator  Heineccius,  entitled  '  De  Pcena^ 
rum  Communicatione^^  as  to  when  the  guilt  of  a  malefactor,  and  its  con- 
sequent punishment,  is  communicated  to  others  than  himself." 

"The  question,"  he  proceeds, "  is  particularly  considered  with  reference  to  the  respon- 
sibility of  a  State  for  the  conduct  of  its  citizens.  The  tests  for  discovering  '  civ%t€isne 
deliquerit  an  cives^  are  laid  down  with  great  precision  and  unanimity  of  sentiment  by 
all  publicists,  and  are  generally  reduced  to  two,  as  will  be  seen  from  the  foUowing 
extract. from  Burlamaqui,  who  repeats  the  opinion  of  Grotius  and  Heineccius."  "  In 
civil  societies  (he  says),  when  a  particular  member  has  done  an  Injury  to  a  stranger, 
the  Governor  of  the  Commonwealth  is  sometimes  responsible  for  it,  so  that  war  may  bo 
declared  against  him  on  that  account.  But  to  ground  this  kind  of  imputation,  we 
must  necessarily  suppose  one  of  these  two  things,  sufferance  or  reception,  viz  :  either 
that  the  Sovereign  has  suffered  this  harm  to  be  done  to  the  stranger,  or  that  he 
afforded  a  retreat  to  the  criminal.  In  the  former  case  it  must  be  laid  down  as  a  maxim 
that  a  Sovereign  who,  knowing  the  crimes  of  his  subjects — as,  for  example,  that  they 
practice  piracy  on  strangers — and  being  also  able  and  obliged  to  hinder  it,  does  not 
hinder  it,  renders  himself  criminal,  because  he  has  permitted,  and  consequently  fur- 
nished a  just  reason  of  war.  The  two  conditions  above  ttMntioued — /  mean  the  knot^ledge 
and  sufferance  of  the  Sovereign — are  absolutely  necessaryy  the  one  not  being  sufficient  with- 
out the  other  to  communicate  any  share  in  the  guilt.  Now,  it  is  presumed  that  a 
Sovereign  knows  what  his  subjects  openly  and  frequently  commit ;  and  as  to  his  power 
of  hindering  the  evil  this  Ukewise  is  always  presumed,  unless  the  want  of  it  be  clearly 
proved." 

^^  So  Yattel:  ^Si  un  souverain,  qui  ponrrait  retenir  ses  sujets  dans  les  regies  de  la 
justice  etde  la  paix,  souffre  qu'ils  maltraitent  une  nation,  on  dans  son  corps  ou  dans 
ses  membres,  il  no  fait  pas  moins  de  tort  h  toute  la  nation  que  s'il  la  maltraitait  lui- 
m^me.' 

"  The  act  of  an  individual  citizen,  or  of  a  small  number  of  citizens,  is  not  to  be  impu- 
ted, without  special  proof,  to  the  nation  or  Government  of  which  they  are  subjects.  A 
different  rule  would  of  course  apply  to  the  acts  of  large  numbers  of  persons,  especially 
if  they  appeared  in  the  array  and  with  the  weapons  of  a  military  force,  as  in  the  case 
of  the  invasion  of  Portugal,  which  has  been  referred  to  above." 

To  the  principles  of  these  extracts,  relating  as  they  do  only  to  hostile 
expeditions  or  the  invasion  of  territory  or  other  operations  of  war, 
organized  and  carried  on  in  a  neutral  country  against  a  belligerent 
State,  with  the  knowledge  and  sufferance  of  the  neutral  Government,  no 
just  exception  can  be  taken.  But  they  do  not  assert,  and  they  have  no 
tendency  to  prove,  that  the  construction  and  sale  of  an  unarmed  ship  of 
war  by  neutral  ship-builders  to  a  belligerent  within  neutral  territory  is, 
in  the  view  of  international  law,  a  "hostile  expedition.''  Upon  the 
question  of  the  due  diligence  required  from  a  neutral  Government  for 


BRITISH   SUPPLEMENTAL   ARGUMENT.  393 

the  prevention  of  those  things  which  (when  the  requisite  knowledge  of 
them  exists)  it  is  bound  to  endeavor  to  prevent,  and  for  which  it  will 
become  responsible  if  it  "  knows  and  suffers  "  them,  they  throw  no  light 
beyond  this:  That  a  neutral  Government  is  presumed,  in  general,  to 
have  the  means  of  performing  its  international  obligations }  that  it  may 
also  be  presumed  to  know  (and  to  suffer,  if  it  does  not  interfere  with 
tbem)  hostile  act^  of  an  unequivocal  character  done  within  its  territory 
by  large  numbers  of  persons  without  disguise  or  concealment;  and,  on 
tha  other  hand,  that  it  is  not  presumed  to  have  the  means  of  preventing, 
and  is  therefore  not  held  responsible  for  suffering  those  things  (though 
done  by  its  citizens  to  the  injury  of  a  friendly  State)  of  which  it  cannot 
be  presumed  or  proved  to  have  had  knowledge ;  and  that  the  knowledge 
or  sufferance  of  such  acts  on  the  part  of  individual  citizens,  or  of  small 
numbers  of  citizens,  is  not  to  be  imputed  to  their  Government  without 
positive  proof  of  such  knowledge  and  sufferance,  in  each  particular  case, 
as  a  matter  of  fact. 

These  are  among  the  elementary  principles  on  which,  in  the  present 
controversy,  the  British  Government  relies.  Nothing  can  «.  p^^  wh«i  par- 
be  further  from  the  truth  than  that  the  British  Government  S^,  t"T.er"muni" 
has  ever  (as  is  repeatedly,  and  in  a  manner  not  free  from  •^p**'*''- 
offense,  imputed  to  it  in  the  Argument  of  the  United  States)  "  defended 
itself  against  charges  of  wrong  by  setting  up  a  plea  of  incapacity  to 
discharge  the  duties  of  a  sovereign  State."  It  has  always  maintained, 
and  it  still  maintains,  that  it  has  justly  and  adequately  discharged  all 
those  duties.  Wherever,  in  this  controversy,  it  has  referred  to  the 
limitations  upon  its  own  power,  imposed  by  the  laws  of  Great  Britain, 
from  which  its  existence  and  its  authority  are  derived,  it  has  done  so  in 
strict  accordance  with  the  principles  of  international  equity  and  justice. 
Those  principles,  being  founded  on  the  laws  of  nature  and  reason  and 
the  received  usages  of  nations,  cannot  contemplate  the  performance  of 
international  obligations  by  national  Governments  as  against  their  own 
citizens  and  within  their  own  territory,  except  by  means  of  just  and 
reasonable  general  laws  made  for  that  purpose,  and  by  the  proper  use 
of  the  legal  means  so  provided. 

Those  principles  also  recognize  the  absolute  right  and  duty  of  every 
national  Government,  which  has  extended  the  prohibitions  of  its  own 
muniei])al  law  to  things  which  it  was  not,  by  international  law,  antece- 
dently bound  to  prohibit,  to  act  upon  those  municipal  laws,  as  constitu- 
ting, with  respect  to  such  matters,  the  just  and  the  only  measure,  as 
well  of  the  right  of  a  foreign  nation  seeking  to  have  the  benefit  of  them, 
as  of  its  own  powers  of  prevention. 

The  passage  in  Tetens^s  work  ("  Considerations  des  Droits  R^ciproques 
des  Puissances  Bellig^rantes  et  des  Puissances  Neutres  sur        ^^  .^  ^^^ 
Mer'')  cited  from  M.  Reddie's  English,  in  the  note  at  page  toL  n-To' TuJiripJi 
23  of  the  British  Counter  Case,  is  irrefragably  sound  and  -T^arnt'^'imerM. 

■         .  /  «7  V  tional  obli<atioiM. 

just: 

It  is  a  wise  foresight  for  neutral  GoverDments  to  obviate,  during  war,  as  far  as  pos- 
sibie,  all  illegal  couduct  on  the  part  of  their  subjects,  for  the  double  advantage  of  pre- 
serving tbem  from  risks,  and  of  preventing  the  suspicions  of  belligerents  against  the 

traders  who  sail  under  neutral  flags. 

•  '•I  *  •  «  *  • 

What  neutrals,  however,  may  do  in  this  respect  does  not  arise  from  any  right  which 
imposes  on  tbeui  the  obligation  of  maintaining  a  more  special  surveillance  over  their 
subjects  during  war  than  they  are  in  the  habit  of  doing  during  peace,  nor  to  exercise 
a  more  extensive  inspection  over  the  legality  of  their  conduct  toward  belligerents 
than  that  which  is  prescribed  by  law. 

From  neutral  Governments  not  being  under  an  obligation  to  obviate  the  abuses  of 
their  subjects,  it  follows  that  belligerents,  whatever  condescension  they  may  have  to 
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expect  from  them  for  that  purpose,  cannot  reasonably  require  them  to  extend  their 
measures  beyond  what  is  in  practice  in  these  same  neutral  conn  tries  for  preventing 
frauds  being  committed  on  their  own  Customs,  and  for  che^ikiug  the  other  deceitful 
contrivances  for  evading  payment  of  the  revenues  of  the  State.  The  maximum  of  pre- 
caution, in  this  case,  is  to  maintain  and  enforce  the  observance  of  neutrality  in  vessels 
and  cargoes  with  the  same  diligence  and  exactness  as  are  exercised  in  inquiries  and 
other  proceedings  relative  to  taxes  or  imposts  and  Customs.  He  who  does  as  much  to 
prevent  a  wrong  meditated  against  another  as  he  does  for  his  own  protection^  satisfies 
every  just  and  reasonable  expectation  on  the  part  of  that  other.  Perhaps,  however, 
more  might  be  done,  if  it  were  wished,  completely  to  attain  the  obiect.  In  time  of 
war  special  instructions  might  be  ordered ;  tribunals  of  inquiry  might  be  established 
against  the  frauds  of  merchants  and  ship-owners,  and  more  rigor  might  be  shown  in  the 
punishment  of  their  delinquencies.  But  this  cannot  be  demanded  on  the  one  side  ; 
and,  on  the  other,  it  might  be  difBcult  to  grant  it,  because  there  might  result  from  it 
consequences  inconsistent  with  the  general  spirit  of  the  prohibitory  laws  of  the  State. 
At  least,  this  care  must  be  left  to  the  neutrid  Governments,  to  whom  alone  it  belongs 
to  judge  what  it  may  be  proper  for  them  to  do  with  reference  to  the  circumstances  of 
the  war. 

Fortbermore,  in  considering  any  question  of  "due  diligence"  on  the 
part  of  a  national  Government,  in  the  discharge  of  any  of  its 

10.  Inflneoce  upon      i..  'a*  •i^i  ^i  « 

thr  question  of  d,!.  duties,  it  18  unavoidaDly  necessary,  upon  those  general 
form,  of  nation. I  priuciples  of  rcasou,  and  of  the  practice  of  nations,  which 
Gorernmenu.  ^^^  ^^^  fouudations  of  intcmational  law,  to  have  regard  to 
the  diversity  in  the  forms  and  Constitutions  of  different  Governments, 
and  to  the  variety  of  the  means  of  operation,  for  the  performance  of 
their  public  duties,  resulting  from  those  vaiious  forms  and  Constitu- 
tions. Thus,  it  is  stated,  at  page  49  of  the  Argument  of  the  United 
States,  that  "in  the  United  States  it  was  necessary  to  impart  such 
executive  powers"  (as  were  given  by  the  Acts  of  Congress  of  1794, 1817, 
and  1818)  "  to  the  President ;  because,  according  to  the  tenor  of  our 
Constitution,  it  does  not  belong  to  the  President  to  declare  war,  nor  has 
he  complete  and  final  jurisdiction  of  foreign  affairs.  In  all  that  he  must 
act  with  the  concurrence,  as  the  case  may  be,  of  Congress  or  of  the 
Senate."  If  the  President  has  no  executive  power  in  the  United  States, 
except  what  is  conferred  upon  him  expressly  by  the  law  of  that  country, 
it  is  equally  certain  that  the  Sovereign  of  Great  Britain,  and  the  various 
Ministers  of  State  and  other  officers  by  whom  the  executive  Government 
in  Great  Britain  is  carried  on  under  her  authority,  have  also  no  execu- 
tive power  except  what  is  conferred  upon  them  by  British  law :  and 
that  (assuming  the  laws  of  both  those  countries  to  make  just  and  rea- 
sonable provision  for  the  fulfillment,  within  their  respective  jurisdictions, 
of  their  international  obligations)  the  question  whether  the  Government 
has,  or  has  not,  aeted  with  "due  diligence"  in  a  particular  case,  is  one 
which  is  incapable  of  being  determined  abstractedly,  without  reference 
to  those  laws.  If  the  inquiry  be,  whether  the  i)rovision  which  the 
national  laws  have  made  for  the  performance  of  international  obliga- 
tions is  in  fact  just,  and  reasonably  sufficient,  it  is  impossible  rationally 
to  deny  that  principles  of  administration  and  rules  of  legal  procedure 
which  experience  has  proved  to  be  just,  and  reasonably  sufficient  for 
all  the  great  purposes  of  internal  government,  (the  primary  objects  for 
which  all  Governments  exist,)  may  be  generally  adhered  to  when  the 
legal  repression  of  acts  injurious  to  foreign  States  becomes  necessary, 
without  exposing  the  national  Government  which  relies  on  them  to  the 
imputation  of  a  want  of  due  diligence. 
Any  theory  of  diligence  in  the  performance  of  international  obliga- 
11.  Objection,  to  tions  which  implies  that  foreign  Governments,  to  whom  such 
3"y,cr'due''^r!>m  obligatious  are  due,  owe  no  respect  whatever  to  the  distinc- 
men^Jhlch 'in^  tlvc  Coustitutious  of  uatloual  Governments,  or  have  a  right 
h?l!;rthe.u  Tf"  wbl!  to  call  for  their  violation  in  particular  cases,  or  to  dictate 
trmry  power.  Icglslative  chaugcs  at  variance  with  them,  would  be  fatal  to 
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national  independence ;  and  (as  no  great  Power  could  tolerate  or  submit 
to  it)  would  tend,  not  to  establish,  but  to  subvert  the  peace  and  araity 
of  nations.  In  the  words  of  the  British  Summary,  (page  9,  sec.  30,)  "  its 
tendency,  if  admitted,  would  be  to  introduce  a  universal  hypothesis  of 
absolute  and  arbitrary  power  as  the  rule  of  judgment  for  all  such  inter- 
national controversies.'^  The  practical  falsehood  of  such  a  hypothesis, 
as  applied  at  the  present  time  to  the  two  nations  engaged  in  the  present 
controversy,  to  the  three  nations  which  furnish  the  judges  of  that  con- 
troversy, and  to  most  of  the  other  civilized  nations  of  the  world — its 
probably  universal  falsehood  as  to  every  European  and  American  State 
in  the  not  remote  future — is  perhaps  not  the  gravest  objection  to  it.  It 
is  at  variance  with  all  the  highest  principles  of  progress,  of  advancing 
liberty,  and  of  extended  civilization,  which  distinguish  modern  society. 
If  the  dreams  of  some  political  philosophers  could  be  accomplished,  and  if 
all  the  nations  of  the  earth  could  be  united  in  one  great  federation 
under  the  most  perfect  imaginable  political  constitution,  the  rights  both 
of  particular  States,  and  of  individual  citizens,  and  all  questions, 
whether  as  to  the  repression  and  prevention,  or  as  to  the  punishment  of 
unlawful  acts  by  States  or  citizens,  would  certainly  be  determined,  not 
by  arbitrary  power,  but  by  fixed  and  known  laws  and  settled  rules  of 
procedure.    Is  it  conceivable  that  it  should  enter  into  the  mind  of  man 

inay,  of  citizens  of  one  of  the  freest  States  in  the  world,  whose  whole 
listory  is  a  refutation  of  such  a  doctrine)  that  practical  impossibilities, 
which  (if  they  were  possible)  would  be  hostile  to  the  highest  interests 
and  intelligence  of  mankind,  can  be  demanded  by  one  State  of  another, 
in  the  name  of  international  law  t 

IV. — On  the  preventive  powers  of  the  Laws,  of  Great  Britain. 

There  are  several  passages,  in  the  Argument  of  the  United  States, 
which  appear  (A)  to  contend  that  the  Royal  Prerogative  in  ^  Th«  Arrim^m 
Great  Britain  actually  extends,  under  the  British  Constitu-  ;l;^thi"nl«iuyof 
tion,  to  a  power  of  summary  and  arbitrary  control,  without  luvc^foVdue'^Su' 
legal  procedure,  over  the  persons  and  property  of  its  citi-  •*^'*'^^- 
zens,  when  there  is  any  ground  to  suppose  that  such  citizens  may  be 
about  to  act,  or  that  such  property  may  be  about  to  be  employed,  in  a 
manner  hostile  to  a  foreign  belligerent  Power,  with  which  Her  Majesty 
is  at  peace ;  and  (B)  to  assume  that,  if  such  a  prerogative  power  does 
not  actually  exist  under  the  British  Constitution,  the  very  fact  of  its  ab- 
sence is  proof  of  a  defect  of  British  law,  in  itself  amounting  to  an  abne- 
gation of  the  use  of  due  diligence  (or,  what  is  the  same  thing,  to  a  want 
of  the  means  of  due  diligence)  for  the  prevention  of  such  acts. 

^ere  are,  also,  other  passages  which  assert  (C)  that  "  Great  Britain 
pretends  that  punitive  law  is  the  measure  of  neutral  duties  f  while  (D) 
"all  other  Governments,  including  the  United  States,  prevent  peril  to 
the  national  peace  by  means  of  prerogative  force,  lodged,  by  implied  or 
express  constitutional  law,  in  the  hand  of  the  Executive,^  (page  37.) 

These  arguments  require  to  be  severally  examined. 

(A.)  The  following  passages  embody  the  American  argument  as  to 
the  prerogative  power,  supposed  by  it  to  be  actually  vested  ij.  Tho«r,amentB 
in  the  Crown  of  Great  Britain :  J^wWESSiU  ^ 

(1.)  We  find,  on  the  most  cursory  observation  of  the  Constitution  of  ^»»o  Bhtuh  crown. 
Great  Britain,  that  the  declaration  of  war,  the  conclusion  of  peace,  the  conduct  of  for- 
eign affairs,  that  aU  these  things  are  in  Great  Britain  elements  of  the  prerogative  of 
the  Crown. 

We  cannot  believe,  and  do  not  concede,  that  in  all  these  greater  prerogative  powers 
there  is  not  included  the  lesser  one  oi j^revenivig  nnauthoriz^  private  persons  from  en- 
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G^a^ng  in  private  war  against  a  fridndly  foreign  State,  and  thns  committing  Great 
Britain  to  causes  of  pnblic  war  on  the  part  of  sach  foreign  St>ate,  (pages  24,  25l) 

(2.)  The  whole  body  of  the  powers,  suitable  to  the  regulation  and  maintenance  of 
the  relations  of  Great  Britain,  ad  extra,  to  other  nations,  is  lodged  in  the  prerogative  of 
the  Crown.  The  intercourse  of  peace,  the  declaration  and  prosecution  of  war,  the 
proclamation  and  observance  of  neutrality,  (which last  is  but  a  division  of  the  general 
subject  of  international  relations  in  time  of  war,)  are  all,  under  the  British  Constitu- 
tion, administered  by  the  Royal  Prerogative. 

We  refer  to  the  debates  in  Parliament  upon  the  Foreign-Enlistment  Bill  in  1819,  and 
on  the  proposition  to  repeal  the  Act  in  1823,  and  to  the  debate  upon  the  Foreign  Enlist- 
ment Bill  of  1870,  (as  cited  in  Note  B  of  the  Appendix  to  this  Argument,)  as  a  clear 
exhibition  of  this  doctrine  of  the  British  Constitution,  in  the  distinction  between  the 
Executive  power  to  prevent  violations  of  international  duty  by  the  nation,  through  the 
acts  of  individuals,  and  the  punitive  legislation  in  aid  of  such  power,  which  necked  to 
proceed  from  Parliament. 

We  refer,  also,  to  the  actual  exercise  of  this  Executive  power  by  the  Government  of 
Great  Britain,  without  any  enabling  act  of  Parliament  to  that  end,  in  various  public 
acts  in  the  course  of  the  transactions  now  in  judgment  before  the  Tribunal. 

1.  The  Queen's  Proclamation  of  Neutrality,  May  13,  1861. 

2.  The  regulations  issued  by  the  Government  of  Her  Britannic  Majesty  in  regard  to 
the  reception  of  cruisers  and  their  prizes  in  the  ports  of  the  Empire,  June  1,  1861 — 
June  2.  1865. 

3.  The  Executive  orders  to  detain  the  Alabama  at  Queenstown  and  Nassau,  August 
2,  1862. 

4.  The  Executive  orders  to  detain  the  Florida  at  Nassau,  August  2,  1862. 

5.  The  Executive  orders  to  detain  the  rams  at  Liverpool,  October  7, 1863. 

6.  The  debate  and  vote  in  Parliament  justifying  the  detention  of  the  rams  by  the 
Government  "on  their  own  responsibility,"  February  23, 1864. 

7.  The  final  decision  of  Her  Majesty's  Government  in  regard  to  the  Tuscaloosa,  aa 
expressed  by  the  Duke  of  Newcastle  to  Governor  Wodehouse,  in  the  following  words : 
"  If  the  result  of  these  inquiries  had  been  to  prove  that  the  vessel  was  reall v  an  un- 
condemned  prize,  brought  into  British  waters  in  violation  of  Her  Majesty^s  orders 
made  for  the  purpose  of  maintaining  her  neutrality,  I  consider  that  the  mode  of  pro- 
ceeding in  such  circumstances  most  consistent  with  Her  Majesty's  dignity,  and  most 
proper  for  the  vindication  of  her  territorial  rights,  would  have  been  to  prohibit  the 
exercise  of  any  further  control  over  the  Tuscaloosa  by  the  captors,  and  to  retain  that 
vessel  under  Her  Majesty's  control  and  jurisdiction,  until  properly  reclaimed  by  her 
original  owners."    November  4,  1863. 

.  8.  The  Executive  order  that,  "  for  the  future  no  ship  of  war  belonging  to  either  of 
the  belligerent  Powers  of  North  America  shall  be  allowed  to  enter  or  to  remain,  or  to 
be  in  any  of  Her  Majesty's  ports  for  the  purpose  of  being  dismantled  or  sold."  Sep- 
tember 8,  1864. 

9.  The  final  Executive  orders  to  retain  the  Shenandoah  in  port  "by  force,  if  neces- 
sary," and  to  "  forcibly  seize  her  upon  the  high  seas."    September  and  October,  1865, 

10.  The  rejection  by  Parliament  of  the  section  of  the  new  Foreign-Enlistment  Bill, 
which  provided  for  the  exclusion  from  British  ports  of  vessels  which  had  been  fitted 
out  or  dispatched  in  violation  of  the  Act,  as  recommended  by  the  Report  of  the  Royal 
Commission.  This  rejection  was  moved  by  the  Attorney-General  and  made  by  Parliar 
ment,  on  the  mere  ground  that  this  power  could  be  exercised  by  Order  in  Council. 

That  these  acts  were  understood  by  the  Government  of  Great  Britain  to  rest  upon 
the  prerogative  and  its  proper  exercise,  is  apparent  from  the  responsible  opinions  of 
the  Law  OflQcers  given  upon  fitting  occasions,  (pages  323-325.) 

These  passages  exhibit  a  very  strange  confusion  of  ideas,  betweei^|fhe 
prerogative  of  the  British  Crown,  as  representing  the  British  nation  ia 
its  external  relations  towards  foreign  Powers,  not  subject  to  its  laws, 
and  its  means  of  control  within  its  own  territory  over  its  own  citizens 
or  commorant  subjects,  its  relations  to  whom  are  created  and  defined  by 
those  laws.  The  declaration  of  war  and  peace,  or  of  neutrality  in  a 
foreign  war ;  the  issuing  orders  and  regulations  as  to  the  reception  of 
foreign  cruisers  or  their  prizes  in  British  ports ;  the  exercise  of  control 
over  foreign  belligerent  vessels  or  prizes  (as  in  the  supposed  case  of  the 
Tuscaloosa)  brought  into  British  ports  by  a  belligerent  Power  contrary 
to  Her  Majesty's  orders  and  regulations  j  the  exclusion  of  foreign  bel- 
ligerent vessels  from  being  brought  into  British  ports  to  be  dismantled 
or  sold,  or  from  being  brought  into  such  ports  at  all,  if  originally  fitted 
out  or  dispatched  from  British  territory  in  violation  of  British  law ;  the 
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seizare  of  a  foreign  vessel,  (as  in  the  supposed  case  of  the  Shenandoah,) 
if  found  committing  depredations  on  the  high  seas,  after  the  belliger- 
ency of  the  Power,  by  which  she  was  commissioned,  had  ceased;  all 
these  are  acts  within  the  former  category,  concerning  the  external  rela- 
tions of  Great  Britain  towards  foreign  Powers,  not  subject  to  British 
law  or  to  British  national  jurisdiction. 

The  Executive  orders  to  detain  the  Alabama  at  Queenstown  and  Nas- 
sau, the  Florida  at  Nassau,  and  the  rams  at  Liverpool,  were  on  the  other 
hand  all  issued  by  virtue  of  the  powers  with  which  the  British  Govern- 
ment was  armed  against  its  own  subjects  by  British  municipal  law,  (viz, 
by  the  Foreign-Enlistment  Act  of  1819,)  and  not  by  virtue  of  any  actual 
or  supposed  prerogative  of  the  Crown. 

The  words  used  by  the  British  Attomey-Generalin  Parliament,  on  the 
23d  of  February,  1864,  with  reference  to  the  detention  of  the  rams  at 
Birkenhead,  (or  to  the  preliminary  notice  that  they  would  be  seized  if 
any  attempt  were  made  to  remove  them,)  have  been  several  times  quoted 
in  the  American  Argument.^  Those  words  were,  that  the  Government 
had  given  the  orders  in  question,  "  on  their  own  responsibility."  But 
this  does  not  mean  that  the  orders  given  were,  or  were  supposed  to  be, 
founded  on  any  other  authority  than  the  powers  of  seizure  given  by  the 
Foreign-Enlistment  Act ;  to  which  reference  had  been  expressly  made,  as 
the  authority  for  what  was  done,  in  a  letter  to  the  Law-Officers  dated 
October  19,  1863,  also  quoted  at  page  351. 

Those  orders  were  necessarily  given  upon  the  responsibility  of  the 
Executive  Government,  on  whom  the  burden  was  thrown,  by  the  Foreign- 
Enlistment  Act,  of  first  taking  possession  of  an  offending  vessel,  in  any 
case  in  which  they  might  have  reasonable  ground  for  belief  that  the  law 
was,  either  by  actor  by  attempt,  infringed ;  and  afterwardjustifying  what 
they  had  done  by  a  regular  judicial  proceeding  for  the  condemnation  of 
that  vessel,  in  the  proper  Court  of  Law.  Exactly  the  same  language  had 
been  used,  by  the  same  Law-officer  of  the  British  Government,  when  So- 
licitor-General, in  a  previous  debate  on  the  seizure  of  the  Alexandra, 
(24  April,  1863,  Hansard's  Debates,  vol.  clxx,  pp.  750,  752.)  After  ex- 
pressly saying  that  **  in  this  case  everything  had  been  done  according 
to  law,"  he  added,  "  it  was  our  duty,  upon  having  prima-facie  evidence 
which,  in  our  judgment,  came  up  to  the  requirements  of  the  clause,  to 
seize  the  ship  or  vessel,  according  to  the  form  of  proceeding  under  the 
Customs  Acts.  There  is  no  other  way  of  dealing  with  the  ship ;  you  can- 
not stop  the  ship  by  going  before  a  magistrate;  it  must  be  done  upon 
the  responsibility  of  the  Government ;  and  so  it  has  been  done." 

The  fundamental  principles  of  British  Constitutional  Law,  relative  to 
this  bnanch  of  the  Argument,  will  be  found  in  all  the  elemen-  ,4  ^^^  t^ua  doc- 
tary  works  on  that  subject.  The  subjoined  extlracts  are  tiwen.ofthl°crilJ 
from  Stephen's  edition  of  Blackstone's  Commentaries :  under  Briti«huw. 

It  18  expressly  declared,  by  Statutes  12  and  13,  William  III,  cap.  2,  that  the  laws  of 
England  are  the  birthright  of  the  x>eople  thereof;  and  all  the  Kings  and  Queens  who 
shall  ascend  the  throne  of  this  realm  ou^ht  to  administer  the  Government  of  the  same 
according  to  the  said  laws;  and  aU  their  officers  and  ministers  ought  to  serve  them 
respectively  according  to  the  same.    (Vol.  ii,  p.  424,  6th  edition.) 

Since  the  law  is  in  England  the  supreme  arbiter  of  every  man's  life,  liberty,  and 
property,  Courts  of  Justice  must  at  all  times  be  open  to  the  subject,  and  the  law  be 
duly  administeied  therein.    (Ibid.,  p.  505.) 

The  law  of  nations  *  *  is  a  system  of  rules  established  by  universal  consent  among 
the  civilized  inhabitants  of  the  world.  *  *  *  As  none  of  these  (independent)  States 
will  allow  a  superiority  in  the  other,  therefore,  neither  can  dictate  nor  prescribe  the 

*  Pages  25, 151, 4&c. 


398  SUPPLEMENTARY   ARGITMENTS   AND   STATEMENTS. 

rules  of  this  law  to  the  rest;  hut  such  rules  must  necessarily  result  from  those  prin- 
ciples of  natural  justice  in  which  all  the  learned  of  every  nation  agree,  and  to  which 
all  civilized  States  have  assented.  In  arbitrary  States,  this  law,  wherever  it  contra- 
dicts, or  is  not  provided  for  by,  the  municipal  law  of  the  country,  is  enforced  by  the 
Royal  power ;  but,  since  in  England  no  Royal  power  can  introduce  a  new  law,  or  sus- 
pend the  execution  of  the  old,  therefore  the  law  of  nations,  whenever  any  question 
arises  which  is  properly  the  subject  of  its  jurisdiction,  is  here  adopted  in  its  full  extent 
by  the  common  law,  and  held  to  be  the  law  of  the  land.  Hence  those  Acts  of  Parlia- 
ment which  have  from  time  to  time  been  made  to  enforce  this  universal  law,  or  to 
facilitate  the  execution  of  its  decisions,  are  not  to  be  considered  as  introductive  of  any 
new  rule,  but  merely  as  declai*atory-of  the  old  fundamental  constitutions  of  this  king- 
dom, without  which  it  must  cease  to  be  a  part  of  the  civilized  world.  ♦  »  *  (Vol. 
iv,  pages,  302,  303.) 

With  respect  to  the  particular  question  of  the  power  of  the  British 
Crown  to  prevent,  by  virtue  of  its  prerogative,  the  building  of  ships  of 
war  for  foreign  Powers  within  its  dominions,  the  law  of  Great  Britain 
was  authoritatively  explained  as  long  ago  as  1721. 

In  MichaelmaB  vacation,  1721,  (says  Fortescue,  in  his  Reports,  page  388,)  the  Judges 
were  ordered  to  attend  the  House  or  Lords  concerning  the  l>uilding  of  ships  of  force  for 
foreigners ;  and  the  question  the  Lords  asked  the  Judges  was,  whether  by  law  Hia 
Majesty  has  a  power  to  prohibit  the  building  of  ships  of  war,  or  of  great  force,  for  for- 
eigners, in  any  of  His  Majesty's  dominions?  And  the  Judges  were  all  of  opinion,  ex- 
cept Baron  Mountague,  (Chief  Justice  Pratt  delivering  their  opinion,)  that  the  Kin^ 
had  no  power  to  prohibit  the  same  ;  and  declared  that  Mountague  said  he  had  formed 
no  opinion  thereon.  This  question  was  asked  on  the  occasion  of  ships  built  and  sold 
to  the  Czar  being  complained  of  by  the  Minister  of  Sweden.  Trevor  and  Parker  gave 
the  same  opinion  in  1713. 

(B.)  In  the  following  passages  of  their  Argument,  the  American  Coun- 
\h.  The  American  8^1  appear  to  contcncl  that  the  British  Government  must  be 
oMi8ar>on""oJ  uTi  cicemed  to  have  been  wanting  in  due  diligence  because  they 
.ubjrcu  proceeded  by  law,  and  not  by  suspension  of  law,  or  by  pre- 

rogative without  law. 

(1.)  Apart  from  other  and  direct  proofs  of  permission,  or  knowledge  and  sufferance, 
the  responsibility  for  any  injury  is  fixed  on  the  local  Sovereign,  if  he  depend  on  muni- 
cipal means  of  enforcing  the  observance  of  international  obligations,  instead  of  acting 
preventively  to  that  end  in  his  prerogative  capacity  as  sovereign.    (P.  23.) 

(2.)  The  next  great  failure  of  Great  Britain  to  use  due  diligence  to  prevent  the  viola- 
tion of  its  neutrality,  in  the  matters  within  the  jurisdiction  of  the  tribunal,  is  shown 
in  itfl  entire  omission  to  exert  the  direct  Executive  authority,  lodged  in  the  Royal  Pre- 
rogative, to  intercept  the  preparations  and  outfits  of  the  offending  vessels,  and  the 
contributory  provisions  of  armament,  munitions,  and  men,  which  were  emitted  from 
various  ports  of  the  United  Kingdom.  "V^e  do  not  find  in  the  British  Case  or  Counter 
Case  any  serious  contention,  but  that  such  powers  as  pertain  to  the  Prerogative,  in  the 
maintenance  of  international  relations,  and  are  exercised  as  such  by  other  great 
Powers,  would  have  prevented  the  escape  of  every  one  of  the  offending  vessels  emitted 
from  British  ports,  and  precluded  the  subsidiary  aids  of  warlike  equipment  and  sup- 
plies which  set  them  forth  and  kept  them  on  foot  for  the  maritime  hostilities  which 
they  maintained.    (Page  165.) 

(3.)  The  British  Ministers  do  not  scruple  to  suspend  the  privileges  of  the  vrit  of 
habeas  vorpusy  whether  with  or  without  previous  parliamentary  authorization,  and 
whether  in  the  United  Kingdom  or  in  the  Colonies,  on  occasion  of  petty  acts  of  rebel- 
lion or  revolt;  that  is,  in  the  case  of  domestic  war;  afortioriy  they  should  and  may 
arrest  and  prevent  subject-s  or  commorant  foreigners  engaged  in  the  commission  of  acts 
of  foreign  war  to  the  prejudice  of  another  Government.    (P.  25.) 

The  answer  to  these  arguments  has  been,  in  substance,  anticipated ; 
but  with  respect  to  each  of  them,  a  few  further  remarks  may  not  be 
superfluous. 

With  respect  to  the  first,  it  is  difficult  to  understand  whether  the 
Counsel  for  the  United  States  mean  to  imply  (in  the  face  of  the  admis- 
sion as  to  the  limitation  of  the  powers  of  their  own  President  to  such 
authority  as  was  expressly  conferred  upon  him  by  the  Acts  of  Congress 
of  1794, 1817,  and  1818,  which  is  found  at  page  27  of  their  Argument) 
that  the  President  of  the  United  States  has  a  "  prerogative  capacity  as 
Sovereign,^  by  which  he  can  "act  preventively,'' or  that  he  does  not 
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**  depend  upon  municipal  means"  for  the  enforcement  of  such  international 
obligations  as  are  now  in  question  with  Great  Britain.  Le^al  powers 
conferred  upon  the  President  of  the  United  States  by  Acts  of  Congress 
for  the  performance  of  international  obligations,  are  as  much  "  muni- 
cipal means"  as  legal  powers  conferred  upon  the  Sovereign  of  Great 
Britain  by  an  Act  of  the  British  Parliament,  for  the  like  purpose. 

With  respect  to  the  second  passage,  it  is  to  be  observed,  that  it  not 
only  imputes  as  a  want  of  due  diligence  the  abstinence  from  the  use  of 
arbitrary  powers  to  supply  a  supposed  deficiency  of  legal  powers,  but 
it  assumes  that  the  United  States  has  a  right,  by  international  law,  to 
expect  Great  Britain  to  prevent  the  exportation  from  her  territory  of 
what  it  describes  as  *'  contributory  provisions,"  arms,  munitions,  and 
"  subsidiary  aids  of  warlike  equipment  and  supplies,"  though  such 
elements  of  armaments  were  uncombined,  and  were  not  destined  to  be 
combined,  within  British  jurisdiction,  but  were  exported  from  that  terri- 
tory under  the  conditions  of  ordinary  exports  of  articles  contraband  of 
war.  For  such  a  pretension  no  warrant  can  be  found  either  in  inter- 
national law,  or  in  any  municipal  law  of  Great  Britain,  or  in  any  one 
of  the  three  Eules  contained  in  the  Vlth  Article  of  the  Treaty  of 
Washington. 

The  third  passage  requires  more  particular  attention,  because  it  pre- 
sents, in  a  particularly  striking  manner,  a  radically  false  assumption, 
which  pervades  many  other  portions  of  the  United  States  Argument, 
viz,  that  the  acts  done  within  British  jurisdiction,  which  Great  Britain 
is  said  not  to  have  used  due  diligence  to  prevent,  were  ^^aets  of  tcar^^ 
by  British  subjects  or  commorant  foreigners  against  the  United  States, 
justifying  and  calling  for  similar  means  of  repression  to  those  which 
might  be  necessary  in  a  case  of  *'  rebellion  or  revolt,  i.  e.,  of  domestic 
war." 

It  is  impossible  too  pointedly  to  deny  the  truth  of  this  assumption, 
or  too  positively  to  state  that,  if  any  military  or  naval  ex-  ,6.  The  British 
peditions,  or  any  other  acts  or  operations  of  war  against  the  commol;"  S^To 'utJ 
United  States,  in  the  true  and  proper  sense  of  those  words,  i^j  ^\Vi\  tl^^l} 
had  been  attempted  within  British  territory,  it  would  not  t%  »7'war'VtS 
have  been  necessary  for  the  British  Government  either  to  ^"''"^  territory. 
suspend  the  Habeas  Corpus  Act  or  to  rely  on  the  Foreign  Enlistment 
Act,  in  order  to  enable  it  to  intercept  and  prevent  by  for^ce  such  expedi- 
tions or  such  acts  or  operations  of  war.  The  whole  civil  police,  and  the 
whole  naval  and  military  forces  of  the  British  Crown  would  have  been 
lawfully  available  to  the  Executive  Government,  by  the  common  law  of 
the  realm,  for  the  prevention  of  such  proceedings.  But  the  fact  is,  that 
nothing  of  this  kind  ever  happened  or  was  attempted,  during  the  civil 
war  in  the  United  States,  in  Great  Britain,  or  in  any  of  the  British 
Possessions,  except  (in  the  year  1863-'64)  in  some  of  the  British  North 
American  Provinces;  and,  when  such  attempts  were  made  in  those 
provinces,  the  powers  of  the  common  law  were  at  once  put  in  force  for  their 
repression,  and  were  strengthened  by  special  and  extraordinary  legis- 
lation 5  nor  is  any  complaint  now  made  by  the  Government  of  the  United 
States  of  any  want  of  due  diligence  on  the  part  of  the  British  North 
American  authorities  in  that  respect.  Not  only  was  no  military  or  naval 
expedition  and  no  act  or  operation  of  war  ever  attempted  elsewhere 
within  British  territory  against  the  United  States,  but  (unless  the  arm- 
ing of  the  Florida  at  Green  Cay,  in  the  Bahamas,  be  an  exception)  no 
attempt  was  ever  made  in  any  other  part  of  the  British  dominons,  so 
much  as  to  equip  or  dispatch  for  the  Confederate  service  any  armed 
vessel,  by  which  the  question  whether  it  had  or  had  not  the  character 
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of  a  naval  expedition  prohibited  by  international  law  might  have  been 
raised. 
(C.)  The  next  propositions  are,  that  "  Great  Britain  alone  pretends 

17.  The  a«»«tion  that  punitlve  law  is  the  measure  of  neutral  duties'' — that 
?L\''*'G,Jar''Bruii;  the  powers  vested  in  the  Executive  Government  of  Great 
TnTno^ViJiv;;:  Britain  by  the  Foreign  Enlistment  Act  of  1819  were  punitive 
iiv«uw,di.proved.  Q^iy^  aud  uot  prcvcntive — and  that  ^D)  *'all  other  Govern- 
ments, including  the  United  States,  prevent  peril  to  the  national  peace 
through  means  of  prerogative  force,  lodged,  by  implied  or  express  con- 
stitutional law,  in  the  hands  of  the  Executive.'^ 

It  is  necessary  to  notice,  in  passing,  (with  reference  to  the  points  (A) 
and  (B,)  already  dealt  with,)  the  fallacy  here  introduced  by  the  improi>er 
use  of  the  term  "prerogative  force,"  to  signify  definite  legal  powers, 
vested  by  law  in  the  Executive  Government  of  a  nation.  Such  is  not  the 
sense  in  which  the  word  "prerogative"  is  used  in  Great  Britain  ;  nor 
does  it  appear  to  be  that  in  which  it  is  used  in  the  parts  of  the  Ameri- 
can Argument  already  dealt  with. 

The  answer  to  proposition  (0)  is,  simply,  that  it  is  without  foundation 
in  fact.  Great  Britain  has  never  pretended  that  punitive 
tJsyci^cS^^nriZh  law  is  the  measure  of  neutral  duties ;  it  is  not  true  that  the 
law  expumed  powcrs  vcstcd  lu  thc  Executive  Government  of  Great  Britain 
by  the  Foreign  Enlistment  Act  of  1819,  were  punitive  only  and  not  pre- 
ventive. If  the  powers  given,  by  the  Acts  of  Congress  already  men- 
tioned, to  the  President  of  the  United  States,  can  with  any  propriety  of 
language  be  described  as  powers  to  "  prevent  peril  to  the  national  peace 
by  means  of  prerogative  force,"  the  same  description  is  equally  appli- 
cable to  the  powers  given  to  the  Executive  Government  of  Great  Britain, 
by  the  Foreign  Enlistment  Act  of  1819. 

That  Act,  as  already  noticed,  prohibited  under  penalties  the  equipment 
or  armament  of  ships  for  foreign  belligerent  service ;  the  augmentation 
of  the  warlike  force  of  foreign  ships  of  war ;  and  theenlistment  or  recruit- 
mentof  men  for  foreign  belligerent  service.  It  prohibited  also  any  attempt 
or  endeavor  to  do  any  of  those  acts — the  prohibition  as  to  ships,  &c.,  being* 
restricted  to  acts  done,  or  attempts  made,  within  British  jurisdiction. 
So  far  as  this  Act  imposed  penalties,  it  was  of  course  punitive.  But  it 
was  preventive  also,  (for  which  reason  it  struck  at  attempts  and 
endeavors,  as  well  as  acts) — and  prevention  was  the  main  purpose  for 
which  it  was  passed,  as  appears  from  the  preamble,  which  recites,  that 
the  laws  previously  in  force  "  were  not  sufficiently  eflfectual  for  prevent- 
ing the  prohibited  acts." 

These  preventive  powers  are  contained  in  the  fifth,  sixth,  and  seventh 
sections.  The  fifth  and  sixth  sections  authorized  the  Executive  Govern- 
ment, in  any  part  of  the  British  dominions,  upon  receiving  information 
on  oath  of  the  violation  of  the  provisions  against  enlistment  by  persons 
on  board  any  vessel  within  British  jurisdiction,  to  detain  such  vessel, 
and  prevent  her  from  proceeding  to  sea  on  her  voyage  with  the  persona 
so  unlawfully  enlisted  on  board;  and  also  to  detain  her  until  certain 
penalties  had  been  paid,  if  her  commander  had  been  privy  to  the  un- 
lawfiil  enlistment.  The  seventh  section  authorized  any  oflBcer  of  Cus- 
toms or  Excise,  or  any  other  officer  of  the  British  navy,  by  law  empower^ 
to  make  seizures  for  any  forfeiture  incurred  under  any  of  the  laws  of 
Customsor  Excise  or  the  laws  of  trade  and  navigation,  to  seize  any  ship 
or  vessel  equipped  or  armed,  or  attempted  to  be  equipped  or  armed, 
contrary  to  its  provisions,  in  such  places  and  in  such  manner,  in  which 
the  same  officers  respectively  would  be  empowered  to  make  seizures 
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nnder  the  laws  of  Customs  or  Excise,  or  under  the  laws  of  trade  and 
navigation. 

The  powers  of  seizure  (to  be  followed  afterward  by  proceedings  in  the 
Court  of  Exchequer  for  the  condemnation  of  the  vessel)  which  from  1860 
to  1866  were  available  for  the  purpose  of  prevention  under  this  statute, 
are  contained  in  section  223  of  the  British  Customs  Law  Consolidation 
Act  of  1853,  and  in  section  103  of  the  Merchant  Shipping  Act  of  1854. 
By  section  223  of  the  Customs  Act,  power  was  given  to  any  oflftcer  of 
Her  Majesty's  Kavy,  duly  employed  for  the  prevention  of  smugglings 
and  on  full  pay,  or  any  officer  of  Customs  or  Excise,  to  seize  or  detain, 
in  any  place,  either  upon  land  or  water,  all  ships  and  boats,  and  all 
goods  whatever,  liable  to  forfeiture.  By  section  103  of  the  Merchant 
Shipping  Act,  power  was  given  to  any  commissioned  officer  on  full  pay 
in  the  naval  service  of  Her  M{\jesty,  or  any  British  officer  of  Customs, 
to  seize  and  detain  any  ship,  which  might,  either  wholly  or  as  to  any 
share  thereof,  "have  become  liable  to  forfeitpre  under  that  Act. 

The  papers  before  the  Arbitrators  contain  several  instances  of  the 
employment  of  officers  in  Her  Majesty's  naval  service,  both  at  Liver- 
pool and  at  Nassau,  for  the  execution  of  duties  connected  with  the 
enforcement  of  these  laws.  In  most  cases  those  duties  were  intrusted 
in  practice  to  the  officers  of  Her  Majesty's  Customs ;  but  the  whole 
naval  force  of  the  British  Kingdom  might,  in  case  of  need,  have  been 
lawfully  employed,  within  British  juriediction,  in  aid  of  those  officers. 
When  the  Georgia  was  reported  to  have  gone  to  Alderney,  a  British 
ship  of  war  was  sent  there  after  her;  and  if  the  commander  of  that 
ship  had  found  her  in  British  waters,  and  had  ascertained  the  existence 
of  any  grounds  warranting  her  detention,  she  would  have  been  undoubt- 
edly detained  by  him.  Whenever  evidence  was  forthcoming  of  an 
actual  or  contemplated  illegal  equipment  of  any  vessel  within  British 
jurisdiction,  there  was  ample  preventive  power  under  these  statutes. 
Without  such  evidence,  no  rule  of  international  law  gave  a  foreign  State 
the  right  to  require  that  any  vessel  should  be  prevented  from  leaving 
the  British  dominions. 

The  United  States  have  referred,  in  their  Argument,  to  the  question 
raised  as  to  the  interpretation  of  the  British  Foreign-En  list-  ».  Th«  doubtroi 
ment  Act  before  the  English  Court  of  Exchequer,  in  the  case  SJi^  "nSlhS  St- 
of  the  Alexandra,  and  to  the  opinion  in  favor  of  its  more  ^^fxrne^«  li: 
restricted  construction,  which  prevailed  in  that  case  5  the  ^^"tL  Bmiil^ocw 
judges  being  equally  divided,  and  the  right  of  appeal  being  •™«"«t- 
successfully  contested  on  technical  grounds.  But  in  another  case  (that 
of  the  Pampero)  a  Scottish  Court  of  equal  authority  adopted  the  more 
extended  construction  upon  which  the  British  Government,  both  before 
and  after  the  case  of  the  Alexandra,  always  acted ;  and,  as  no  vessel 
was  ever  employed  in  the  war  service  of  the  Confederate  States,  which 
was  enabled  to  depart  from  Great  Britain  by  i*eason  of  this  controversy 
as  to  the  interpretation  of  the  Act,  it  would  seem  to  be  of  no  moment  to 
the  present  inquiry,  even  if  it  had  related  to  a  point,  as  to  which  Great 
Britain  owed  some  antecedent  duty  to  the  United  States  by  inter- 
national^ as  distinguished  from  municipiftl,  law.  But  the  controversy 
did  not  m  fact  relate  to  any  such  point.  There  was  no  question  as  to 
the  complete  adequacy  of  the  provisions  of  that  Statute  to  enable  the 
British  Government  to  prevent  the  departure  from  British  jurisdictioQ 
of  any  warlike  expedition,  or  of  any  ship  equipped  and  armed^  or  at- 
tempted to  be  equipped  and  armed^  within  British  jurisdiction,  for  the 
purpose  of  being  employed  to  cruise  or  carry  on  war  against  the  United 
States.    The  sole  question  was,  whether  the  language  of  the  prohibition 
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comprehended  a  ship  bailt  and  specially  adapted  for  warlike  purposes, 
but  not  armed  or  capable  of  oflPense  or  defense,  nor  intended  so  to  be, 
at  the  time  of  her  departure  from  British  jurisdiction.  All  the  judges 
were  of  opinion  that  the  departure  of  such  a  ship  from  neutral  terri- 
tory was  not  an  act  of  war,  was  not  a  hostile  naval  expedition,  and  was 
not  prohibited,  inter  gentes^  by  general  international  law ;  and  two  of 
them  thought  that,  not  having  any  of  those  characters,  it  was  also  not 
within  the  prohibitions  of  the  Statute ;  while  the  other  two  were  of 
opinion  that  the  existence  of  those  characters  was  not,  under  the  words 
of  the  law,  a  necessary  element  in  the  municipal  offense. 
80.  Baron  Bram-  Thc  languagc  of  Barou  Bramwell,  an  eminent  British 
J^rnnroiJvi,'''.i%ui 'Judge,  (afterwards  a  member  of  the  British  Neutrality 
ibhi«[iC"Tf"rJ?d  Laws  Commission,)  explains  clearly  and  forcibly  the  view 
AmcrkSS'AlJow.  of  thc  casc,  as  it  would  have  stood  under  international  law 
Gcnend in  1811.       ouly,  whlch  was  taken  by  the  entire  Court: 

If  we  look  at  the  rights  and  the  obligations  created  by  iDteruational  law,  if  a  hoe- 
tile  expedition,  fitted  ont  by  a  State,  leaves  its  territory  to  attack  another  Stat«,  it  is 
war;  so  also,  if  the  expedition  is  fitted  out,  not  by  the  State  but  with  its  sufferance, 
by  a  part  of  its  subjects  or  strangers  within  its  territories,  it  is  war,  at  least  in  the 
option  of  the  assailed.  They  would  be  entitled  to  say,  either  you  can  prevent  this  or 
you  cannot.  In  the  former  case  it  is  your  act,  and  is  war ;  in  the  latter  case,  in  self- 
defense  we  must  attack  your  territory,  whence  this  assault  on  us  proceeds.  And  this 
is  equally  true,  whether  the  State  assailed  is  at  war  or  at  peace  with  all  the  world. 

The  right  in  peace  or  war  is  not  to  be  attacked  from  the  territory  of  another  State  : 
that  that  territory  shall  not  be  the  basis  of  hostilities.  But  there  is  no  international 
law  forbidding  the  supply  of  contraband  of  war;  and  an  armed  vessel  is,  in  my  Judg- 
ment, that  and  nothing  more.  It  may  leave  the  neutral  territory  under  the  same  con- 
ditions as  the  materials  of  which  it  is  made  might  do  so.  The  State  interested  in 
stopping  it  must  stop  it  as  it  would  other  contraband  of  war,  viz,  on  the  high  seas. 

Not  only  is  the  doctrine  thus  stated  conformable  to  all  the  authori- 
ties of  international  law,  to  which  reference  has  been  made  in  the  earlier 
part  of  this  paper,  but  the  same  doctrine  was  officially  laid  down  by 
Mr.  Legare,  then  Attorney-General  of  the  United  States,  in  December, 
1841,  when  advising  his  Government  that  two  schooners  of  war,  built 
and  fitted  out,  and  about  to  be  furnished  with  guns  and  a  military 
c^quipment,  in  New  York,  for  Mexican  service  against  Texas,  ought  to 
be  treated  as  offending  against  the  Act  of  Congress  of  1818.    He  says : 

The  policy  of  this  country  ^the  United  States)  is,  and  ever  has  been,  perfect 
neutrality,  and  non-interference  in  the  quarrels  of  others.  But,  b^  the  law  of  natioDs, 
that  neutrality  may,  in  the  matter  of  furnishing  military  supplies,  be  preserved  by 
the  two  opposite  systems,  viz,  either  by  furnishing  both  parties  with  perfect  impar- 
tiality, or  by  furnishing  neither.  For  the  former  branch  of  the  alternative  it  is  supo^ 
fluous  to  cite  the  language  of  publicists,  which  is  express,  and  is  doubtless  familiar  to 
yon.  If  you  eell  a  shtp  of  war  to  one  belligerent^  the  other  has  no  right  to  complainy  so  long 
as  you  offer  him  the  satne  facility.  The  law  of  nations  allows  him,  U  is  true,  to  confiseaU 
the  vessel  as  contraband  of  war,  if  he  can  take  Iter  on  tJie  high  seas;  but  he  has  no  graumd 
of  quarrel  with  you  for  furnishing  or  attempting  to  furnish  it.  But,  with  a  full  knowledge 
of  this  undoubted  right  of  neutrals^  this  country  has  se^n  fit,  with  regard  to  ships  of  ^ar, 
to  adopt  the  other  branch  of  the  alternative,  less  profitable  with  a  view  to  commerce, 
iDut  more  favorable  to  the  preservation  of  a  state  of  really  pacific  feeling  within  her 
borders.  She  has  forbidden  aU  furnishing  of  them,  under  severe  penalties.  (Britiah 
Appendix,  vol.  v,  p.  360.) 

V. — On  the  preventive  powers  of  the  Laws  of  Foreign  Countries. 

(D.)  It  now  becomes  necessary  to  observe  upon  the  proposition,  that 

^^  all  other  Governments,  including  the  United  States,  pre- 

mJlu^^i  t^dae'dm'  vcut  pcdl  to  thc  natioual  peace  through  means  of  preroffa- 

■  genc0  derived  by  th»    ..  j»  -ijju*  i*j  .•..•!     i 

United  sute.  from  tivc  forcc,  lodgcd  bv  implied  or  express  constitutional  law 
foreicnuw.  ^^  ^^^  hauds  of  the  Executive.''  In  other  words,  a  general 
want  of  diligence  is  sought  to  be  established  against  Great  Bxitaiu^ 
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by  an  argument  derived  from  the  laws  of  the  United  States,  and  of  other 
countries,  with  a  view  to  show,  by  the  compaiison,  the  insufficiency 
of  the  preventive  powers  of  British  law. 

To  the  whole  principle  of  this  argument,  so  fkr  as  it  relates  to  matters 
not  prohibited  by  the  general  law  of  nations,  Great  Britain  demurs ; 
and,  even  with  respect  to  matters  which  are  prohibited  by  that  general 
law,  it  is  obvious  that  nothing  can  be  more  fallacious  than  an  attempt 
at  comparison,  which,  without  exact  and  special  knowledge  of  the  whole 
(Complex  machinery  of  laws,  judicature,  and  legal  procedure,  and  politi- 
cal and  civil  administration,  which  prevails  in  each  different  country, 
can  pretend  to  decide  on  the  relative  efficiency  of  those  various  laws  for 
political  purposes.  The  materials,  however,  on  which  reliance  is  placed 
for  this  comparison  in  the  American  Argument,  are  so  manifestly  scanty 
and  insufficient  as  to  make  the  answer  to  this  part  of  the  argument 
simple,  even  if  it  were  in  principle  admissible. 

As  to  the  laws  of  France,  Italy,  Switzerland,  Portugal,  Brazil,  Bel- 
gium, and  the  Netherlands,  and,  in  fact,  of  almost  every  country  men- 
tioned in  the  Argument,  except  the  United  States,  it  can  hardly  be 
thonght  that  the  Counsel  for  the  United  States  understand  these  laws, 
which  are  all  substantially  the  same,  better  than  M.  Van  Zuylen,  the 
Netherlands  Minister,  who  has  to  administer  them,  and  who,  in  reply 
to  certain  inquiries  from  the  British  Oharg^  d'Aifaires  at  the  Hague, 
wrote: 

There  is  do  code  of  laws  or  regulations  in  the  Kingdom  of  the  Netherlands  concern- 
ing the  rights  and  duties  of  neutrals,  nor  any  special  laws  or  ordinances  for  either 
party  on  this  very  important  matter  of  external  public  law.  The  Government  may 
use  Articl€»8  84  and  85  of  the  Penal  Code,  but  no  legislative  provisions  have  been 
adopted  to  protect  the  Government,  and  serve  against  those  who  attempt  a  violation 
of  neutrality.  It  may  be  said  that  no  country  has  codified  these  regulations  and 
fdYen  them  the  force  of  law  ;  and,  though  Great  Britain  and  the  United  States  have 
their  Foreign-Enlistment  Act,  its  effect  is  very  limited. 

This  language  is  criticised  in  the  American  Argument  as  "  inaccurate," 
but  it  is  in  reality  perfectly  exact,  for  such  provisions  as  those  of  Arti- 
cles 84  and  85  of  the  French  Penal  Code  cannot  possibly  be  described 
as  either  prohibiting  or  enabling  the  Government  to  prevent  those 
definite  acts  and  attempts  against  which  it  was  the  object  of  the  British 
and  the  American  Foreign-Enlistment  Acts  to  provide.  These  Articles 
are  punitive  only,  and  they  strike  at  nothing  but  acts,  unauthorized  by 
the  Government,  which  may  have  "exposed  the  State  to  a  declaration 
of  war,''  or  "  to  reprisals.''  The  language  of  the  corresponding  laws 
of  almost  all  the  other  States,  except  Switzerland,  is  admitted  to  be 
similar.  That  of  Switzerland  prohibits  generally,  under  penalties,  all 
"  acts  contrary  to  the  law  of  nations,"  while  it  regulates  (by  enactment, 
the  particular  provisions  of  which  are  not  stated)  the  enlistment  ef 
troops  within  the  Swiss  Federal  territory." 

No  man  having  the  least  knowledge  of  the  laws  and  constitutional 
systems  of  Great  Britain  and  the  United  States  can  be  supposed  to 
imagine  that  enactments  conceived  in  these  vague  and  indefinite  terms, 
if  they  had  been  adopted  by  either  of  those  countries,  would  have  been 
of  the  smallest  use  for  the  purpose  of  preventing  such  acts  as  those  of 
which  the  Government  of  the  United  States  now  complain  ;  much  less 
that  they  would  have  been  comparable  in  point  of  efficiency  with  the 
definite  means  of  prevention  provided  and  directed  against  attempts, 
as  well  as  acts,  by  the  Acts  of  Congress  and  of  Parliament,  which  were 
iU5tually  in  force  in  those  nations  respectively. 

But  it  is  assumed,  in  the  Argument  of  the  United  States,  that  these 
special  laws  were  in  all  these  countries  supplemented  by  an  elastic  and 
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arbitrary  executive  power.    Of  this  assertion  no  proof  in  detail  is  at- 
tempted to  be  given ;  nor  is  it  believed  to  be  consistent  witb  the  fact. 

If  the  French  and  other  Governments  issaed  executive  Proclamations 
forbidding  their  subjects  to  do  acts  of  the  nature  now  in  question,  so  also 
did  the  Queen  of  Great  Britian.  By  Her  Majesty's  Proclamation  orNeu- 
trality,  (13th  May,  1861,)  she  "  strictly  charged  and  commanded  all  her 
subjects  to  observe  a  strict  neutrality  during  the  hostilities"  (between 
the  United  States  and  the  Confederates,)  "  and  to  abstain  from  violating 
or  contravening  either  the  laws  and  statutes  of  the  realm  in  this  behalf^ 
or  the  law  of  nations  in  relation  thereto  f  and  she  warned  them,  ^'  and 
all  persons  whatsoever  entitled  to  her  protection  ^ — 

"That  if  any  of  tbem  should  presume  to  do  any  acts  in  derogation  of  their  duty,  as 
subjects  of  a  neutral  sovereign,  in  the  said  contest,  or  in  violation  of  the  law  of  nations 
in  that  behalf,  as  for  example,  and  more  especially,  by  entering  into  the  militarj^  ser- 
vice of  either  of  the  said  contending  parties  as  commissioned  or  non-commissioned  offi- 
cers, or  soldiers ;  or  by  serving  as  officers,  sailors,  or  marines,  on  board  any  ship  or  ves- 
sel of  war,  or  transport,  of,  or  in  the  service  of^  either  of  the  said  contending  parties ; 
or  by  engoging  to  go,  or  going,  to  any  place  beyond  the  seas  with  intent  to  enlist  or 
engage  in  any  such  service,  or  by  procuring,  or  attempting  to  procure,  within  Her  Maj- 
esty's dominions,  others  to  do  so ;  or  by  fitting  out,  arming,  or  equipping  any  ship  or 
vessel  to  be  *employed  as  a  ship  of  war,  or  privateer,  or  transport,  by  eitlier  of  the  said 


behalf  imposed  or  denounced." 

If  this  Proclamation  referred  (as  it  did)  to  British  law  in  some  case^, 
and  to  the  law  of  nations  in  otner  cases  for  its  sanctions,  the  Preneh 
and  all  other  Proclamations  of  the  like  character  also  had  reference,  for 
the  like  purposes,  to  their  own  respective  national  laws,  and  to  the  law 
of  nations.  Whatever  surveillance  may  have  been  exercised  by  the 
French  Government,  according  to  the  particular  provisions  of  their  own 
laws,  over  the  builders  of  the  rams  intended  for  the  Confederates,  at 
!Nantes  and  at  Bordeaux,  the  construction  of  those  vessels  was  at  all 
events  not  stopped  ;  and  one  of  them,  the  Stonewall,  did  eventually  pass 
into  the  hands  of  the  Confederates;  nor  was  it  by  any  power  of  the 
French  Executive,  or  of  the  French  law,  that  she  was  afterward  inter- 
cepted, before  she  had  actually  committed  destructive  acts  against  the 
shipping  of  the  United  States.  The  Georgia  received  her  armament  in 
French  waters.  Commodore  Barron,  "  the  head  of  the  Confederate 
iTavy  Department  in  Europe,"^  was  established  in  Paris ;  a  Frenchman 
residing  in  Paris,  named  Bravay,  intervened  in  the  Confederate  interest 
as  the  ostensible  purchaser  of  the  rams  at  Birkenhead,  and  claimed 
them,  against  the  seizure  of  the  British  Government,  without  any  aid 
from  French  authority  to  Her  Majesty's  Government  in  their  resistance 
to  that  claim.  These  facts  are  not  mentioned  as  implying  any  want  of 
proper  diligence  on  the  part  of  the  French  Government ;  but  to  show, 
that  even  in  that  country,  at  a  time  when  the  Imperial  Government 
exercised  much  larger  powers  of  control  over  public  and  private  liberty 
than  could  ever  be  possible  in  Great  Britain,  (or,  as  it  is  believed,  in  the 
United  States,)  the  Executive  either  did  not  possess,  or  did  not  find  it 
practicable  to  exercise  with  the  preventive  efficacy  which  the  American 
Argument  seems  to  deem  necessary,  any  merely  discretionary  powers  of 
interference, 

VI. — On  the  Preventive  Powers  of  the  Law  of  ihe  United  States. 
The  comparison  between  the  law  of  Great  Britain  and  the  law  of  the 


1  See  letter,  dated  January   27, 1865,  from  Consul  Morse  to  Mr.  Adams.    (United 
States  Appendix,  yoL  ii,  p.  175.) 
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United  States  is  more  easy ;  becaase  they  have  a  very  close    ^  on  the  com  » 
historical  and  juridical  relation  to  each  other ;  and  becaase  '{^J^^^'£^^^ 
both  these  nations  exclude  from  their  constitutional  systems  twecnthcf/JwIiaw. 

,-A/«i«.  ood    British   Inw,  in 

all  forms  of  arbitrary  power.  Jr'aTwiitS'duVJT 

What  then  are  the  preventive  powers,  found  in  the  sev-  r/ent^^iSihist  or«Jlt 
eral  Acts  of  Congress  from  time  to  time  passed  upon  this  ^"^"^ 
subject  in  the  United  States,  and  which  are  admitted  (at  page  27  of  the 
American  Argument)  to  be  the  only  preventive  powers  which  the  Execu- 
tive Government  of  the  United  States  of  right  possesses  f  How  have 
those  powers  been  nsed  in  practice  f  And  with  what  degree  of  success  and 
efficiency  so  far  as  regards  the  practical  object  of  prevention  t  This  in- 
quiry is  directly  challenged  in  the  Case,  in  the  Appendix  to  the  Coun- 
ter Case,  and  in  the  Argument  of  the  United  States,  for  the  purpose  (as 
it  would  seem)  of  showing  that  if  the  law  of  Great  Britain  had  been 
equal  in  efficiency  to  that  of  the  United  States,  and  had  been  enforced 
with  an  equal  degree  of  diligence,  the  present  causes  of  complaint  might 
not  have  arisen.  Great  Britain  has  no  reason  to  shrink  from  the  test  of 
diligence  so  tendered  on  the  part  of  the  United  States ;  nor,  in  accepting 
it,  is  it  just  to  impute  to  her  Government  an  intention  to  recriminate,  to 
introduce  any  irrelevant  topics,  or  to  call  in  question  the  greneral  good 
faith  of  the  Government  of  the  United  States,  in  the  conduct  of  its  re- 
lations with  foreign  Powers. 

The  only  preventive  powers  material  to  this  question,  which  were  ex- 
pressly or  by  implication  conferred  by  the  several  Acts  of  «,.  Examination 
Congress  relating  to  this  subject,  are  contained  in  (1)  the  ^wlr-ViiSTrae?- 
third  section  of  the  Act  of  1794,  amended  by  the  first  section  S'XTTcV.'Tf 
of  the  Act  of  1817,  and  re-enacted,  on  the  repeal  of  those  JJe^Ji^Jn  of  LeJi 
Acts,  by  the  third  section  of  the  Act  of  1818  j  (2.)  The  sev-  *"''*'• 
enth  section  of  the  Act  of  1704,  re-enacted  by  the  eighth  section  of  the 
Act  of  1818;  (3.)  The  second  section  of  the  Act  of  1817,  re-enacted  by 
the  tenth  section  of  the  Act  of  1818 ;  and,  lastly,  the  third  section  of  the 
Act  of  1817,  re-enacted  by  the  eleventh  section  of  the  Act  of  1818. 

It  will  be  sufficient  to  consider  these  different  powers  as  they  stand  in 
the  latest  Act,  by  which  the  provisions  of  the  two  former  were  consoli- 
dated, and  the  former  Acts  themselves  repealed. 

(1.)  Section  3  of  the  Act  of  1818  made  it  penal  for  any  person,  within 
the  limits  of  the  United  States,  to  "  fit  out  and  arm,  or  attempt  to  fit 
out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  knowingly  to  be 
concerned  in  the  furnishing,  fitting  out,  or  arming,  of  any  ship  or  vessel,*^ 
with  the  intent  that  such  ship  or  vessel  should  be  employed  in  any  for- 
eign belligerent  service ;  and  forfeited  every  such  ship  or  vessel,  with 
her  tackle,  &c.;  one-half  to  any  informer,  and  the  other  half  to  the  use 
of  the  United  States. 

This  clause  agrees  in  substance  with  the  seventh  section  of  the  British 
Foreign-Enlistment  Act ;  except  that,  in  the  definition  of  the  principal 
offenses  under  it,  it  always  couples  armament* with  equipment,  which 
the  British  clause,  using  the  word  ^^or'^^  ("equip,  furnish,  fit  out,  or 
arm,"  &c.)  instead  of  the  word  <'  and,^  ("  fit  out  and  arm,"  &c.,)  through- 
out disjoins ;  and  it  omits  to  state  by  what  officers,  or  in- what  manner, 
seizures  under  it  are  to  be  made,  the  British  clause  expressly  empower- 
ing such  seizures  to  be  made  by  Her  Majesty's  naval  officers,  or  officers, 
of  the  Customs  or  Excise,  authorized  tomake  seizures  under  the  Customs 
and  !N'avigation  Acts.  Inasmuch,  however,  as  forfeiture  necessarily  im- 
plies the  power  of  seizure,  this  clause  (though  the  means  of  seizure  are 
not  here  defined)  is  one  of  preventive  efficacy.  There  is  a  further  dif- 
ference, which  it  seems  right  to  mention^  (as  it  has  been  mentioned  by 
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the  Counsel  of  the  United  States,)  viz,  that  half  the  benefit  of  forfeit 
ures  is  given  to  infonners. 

(2.)  The  eighth  section  of  the  Act  of  1818  is  that  which,  in  the  present 
Argument,  seems  to  be  mainly  relied  on  by  the  United  States.  "  The 
American  Act,"  says  the  Argument,  (p.  29,) "  is  preventive,  calls  for  exec- 
utive action ;  and  places  in  the  hands  of  the  President -of  the  United 
States  tbe  entire  military  and  naval  force  of  the  Government,  to  be  em- 
ployed b^'  him  in  his  discretion,  for  the  prevention  of  foreign  enlist- 
ments in  the  United  States.'' 

In  reality,  however,  the  powers  given  to  the  President  by  that  section 
are  dependent  upon  conditions,  which,  if  an  exactly  similar  clause  had 
been  contained  in  the  British  Foreign-Enlistment  Act,  would  hare 
made  them  inapplicable  to  the  case  of  the  equipment  in,  and  departure 
from,  British  territory,  of  an  unarmed  ship  of  war  intended  for  the  Con- 
federates ;  and  as,  in  any  case  of  resistance  to  lawful  civil  authority  in 
the  execution  of  the  British  laws  of  Customs  and  Navigation,  or  of  tbe 
Foreign-Enlistment  Act,  the  seizure  which  Her  Majesty's  officers  of  her 
Customs  and  Navy  are  authorized  to  make  may  be  supported  by  the  use 
of  adequate  force,  under  the  direction  of  those  officers,  at  Her  Majesty's 
discretion,  such  an  enactment  would  have  had  the  effect  rather  of  limit- 
ing than  of  enlarging  the  powers  now  possessed  for  that  purpose  by  the 
British  Crown. 

This  section  authorizes  the  President,  or  such  other  person  as  he  shall 
have  empowered  for  that  purpose,  to  employ  such  part  of  the  land  or 
naval  forces  of  the  United  States,  or  of  the  militia  thereof,  as  shall  be 
judged  necessary,  in  any  one  or  more  of  the  several  cases  there  enumer- 
ated, viz : 

(a.)  In  every  case  in  which  a  vessel  shall  befitted  mit  and  armed  j  or  at- 
tempted "to  befitted  out  and  armed,^  {%,  c,  against  the  prohibitions  of 
the  third  section.) 

(6.)  "  Or  in  which  the  force  of  any  vessel  of  war,  cruiser,  or  armed 
vessel,  shall  be  increased  or  augmented,  (t.  e.,  against  the  prohibitions 
of  the  fifth  section,)  "  by  adding  to  the  number  of  the  guns  of  any  such 
vessel  which,  at  the  time  of  her  arrival  in  the  waters  of  the  United 
States,  was  in  the  service  of  a  foreign  Prince,  &c.,  or  by  changing  those 
on  board  of  her  for  guns  of  a  larger  caliber,  or  by  the  addition  thereto 
of  any  equipment  solely  applicable  to  war." 

(c.)  "  Or  in  which  any  military  expedition  or  enterprise  shall  be  begua 
to  be  set  on  foot  contrary  to  the  provisions  and  prohibitions  of  this  Act;"  ^ 
(i.  e.,  against  the  prohibitions  of  the  sixth  section,  which  makes  it  penal 
for  any  person  "  within  the  territory  or  jurisdiction  of  the  United  States" 
to  "begin  or  set  on  foot  or  provide  the  means  for  any  military  expedition 
or  enterprise  to  he  carried  on  from  thence  against  the  territory  or  dominions 
of  any  foreign  State,"  &c.) 

{d.)  "And  in  every  case  of  the  capture  of  a  ship  or  vessel  within  the 
jurisdiction  or  protection  of  the  United  States,  as  before  defined;"  (i.  f., 
by  the  seventh  section,  which  enables  District  Courts  of  the  United  States 
to  "take  cognizance  of  complaints,  by  whomsoever  instituted,  in  cases 
of  capture  made  within  the  waters  of  the  United  States,  or  within  a 
marine  league  of  the  coasts  thereof.") 

(e.)  "And  in  every  case  in  which  any  process  issuing  out  of  any  Court 
of  the  United  States  shall  be  disobeyed  or  resisted  by  any  person  or 


*  The  words  "  contrary  to,"  &c.,  apply,  in  the  construction  of  the  section,  to  cases  (a,) 
(d,)  and  (c,)  the  particular  provisions  and  prohibitions  applicable  to  each  case  being 
those  above  stated. 
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persons  having  the  custody  of  any  vessel  of  war,  cruiser,  or  other  armed 
vessel  of  any  foreign  Prince,"  &c. 

It  will  be  seen  that  none  of  these  cases  except  the  first  are  material 
to  the  present  inquiry,  and  that  to  constitute  the  first  case  the  vessel 
must  have  been  armedy  or  attempted  to  be  armed^  within  the  jurisdiction 
of  the  United  States. 

The  purposes  for  which,  in  any  of  these  cases,  the  President  is  author- 
ized by  the  section  to  employ  the  land  or  naval  forces  or  the  militia  of 
the  United  States  are  the  following : 

(a.)  "  For  the  purposes  of  detaining  any  such  ship  or  vessel,  with  her 
prize  or  prizes,  if  any,  in  order  to  the  execution  of  the  prohibitions  and 
I)enalties  of  this  Act ;  ^  (a  purpose  applicable  only  to  such  ships  or  vessels 
as  are  comprehended  within  cases  (a,)  (ft,)  (<?,)  and  (e).) 

{b.)  "And  to  the  restoring  the  prize  or  prizes  in  casei$  in  which  restora- 
tion shall  have  been  adjudged ; "  (a  purpose  applicable  only  to  cases  {d) 
and  (a).) 

(c)  "And  also  for  the  purpose  of  preventing  the  carrying  on  any  such 
expedition  or  enterprise  from  the  territories  or  jurisdiction  of  the  United 
States  against  the  territories  or  dominions  of  any  foreign  Prince,"  &c.; 
(a  purpose  applicable  only  to  case  (c).) 

It  is  thus  seen  that  all  these  powers  of  prevention  given  by  section  8 
to  the  President  are  limited,  and  not  arbitrary,  and  that  they  would 
none  of  them  have  been  applicable  to  prevent  the  departure  from  the 
United  States  of  an  unarmed  vessel,  not  intended  to  be  armed  within 
American  jurisdiction,  built  and  equipped  within  the  United  States,  and 
dispatched  from  thence  for  the  use  and  service  of  a  belligerent. 

Nor  is  there  believed  to  be  any  trace  in  the  annals  of  the  law  oi 
history  of  the  United  States  of  their  ever  having  been  employed  for  such 
a  purpose. 

But,  further,  this  eighth  clause  of  the  Act  of  Congress  of  1818  is  a  re- 
enactment  of  the  seventh  clause  of  the  Act  of  1794,  the  purpose  and  effect 
of  which  was  examined  and  authoritatively  explained  by  the  Supreme 
Court  of  the  United  States  in  the  year  1818,  in  the  case  of  '•  Gelston  V8. 
Hoyt,''  (reported  in  the  fourth  volume  of  Judge  Curtis's  Reports,  pages 
21 1-231.)  An  action  was  brought  against  certain  officers  of  the  Customs 
of  the  United  States  for  the  wrongful  seizure  of  a  vessel,  and  they 
attempted  (among  other  things)  to  justify  themselves  by  pleading  that 
in  taking  possession  of  and  detaining  the  ship  they  had  acted  under  the 
instructions  of  the  President,  given  by  virtue  of  the  seventh  section  of 
the  act  of  1794.  That  defense  was  disallowed,  on  the  grounds  that  the 
plea  did  not  allege  any  forfeiture  under  tJie  third  section,  nor  justify  the 
taking  or  detaining  tlis  ship  for  any  supposed  forfeiture^  and  did  not  show 
that  the  defendants  belonged  to  the  naval  or  military  lorces  of  the  United 
States,  or  were  employed  in  sueh  capacity  to  take  and  detain  the  ship,  in 
order  to  the  execution  of  the  prohibitions  and  penalties  of  the  act 

Mr.  Justice  Story,  in  giving  the  judgment  of  the  Court,  observed: 

The  power  thus  intrusted  to  the  President  is  of  a  very  hi^h  and  delicate  natare,  and 
manifestly  intended  to  be  exercised  only  when,  by  the  ordinary  process  or  exercise  of 
civil  authorityi  the  purposes  of  the  law  cannot  be  effectuated.  It  is  to  be  exerted  on 
extraordinary  occasions,  and  subject  to  that  high  responsibiUty  which  all  executive 
acts  necessarily  involve.  Whenever  it  is  exerted,  all  persons  who  act  in  obedience 
to  the  executive  instructions,  in  cases  within  the  act,  are  completely  justified  in  taking 
possession  of  and  detaining  the  offending  vessel,  and  are  not  responsible  in  damages 
for  any  injury  which  the  party  may  suffer  by  reason  of  such  proceeding.  Surely  it 
never  could  have  been  the  intention  of  Congress  that  such  power  should  be  allowed  as 
a  shield  to  the  seizing-officer,  in  cases  whore  that  seizure  might  be  made  by  the  ordinary 
civil  means.  One  of  the  cases  put  in  the  section  is  where  any  process  of  the  Courts  of 
the  United  States  is  disobeyed  and  resisted ;  and  this  case  abundantly  shows  that  tM 
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OMihoriiy  of  the  President  was  not  intended  to  he  oa^ed  into  exercise,  unless  where  miUtarjf  emi 
naval  forces  were  necessary  to  insure  the  execution  of  the  law.  In  terma,  the  section  is  con- 
fined to  the  employment  of  military  and  naval  forces ;  and  there  is  neither  public  policjf 
nor  principle  to  justify  an  extension  of  the  prerogative  beyond  the  terms  in  which  it  is  yiren. 
Congress  might  be  perfectly  willing  to  intrast  the  President  with  the  power  to  take 
and  detain  whenever,  in  his  opinion,  the  case  was  so  flagrant  thai  mUitury  or  naval  farem 
were  necessary  to  enforce  the  laxos,  and  yet,  with  great  propriety,  deny  it  where,  from  tiie 
circumstances  of  the  case,  tlie  civil  officers  of  the  Government  might,  upon  their  private 
responsibility,  without  any  danger  to  the  public  peace,  completely  execute  them.  It  is 
certainly  against  the  general  theory  of  our  institutions  to  create  great  ^screiionary  potoers  bff 
implication,  and  in  ihe  present  instance  we  see  nothing  to  justify  it. 

In  how  many  instances  it  has  been  fonnd  necessary,  or  thought  proper, 
to  call  into  exercise  this  power  of  the  President  of  the  United  States, 
it  would  not  be  material  for  the  present  purpose  to  inquire.  It  seems 
enough  to  observe,  that  in  order  to  call  this  power  into  exercise  at  all 
in  any  case  of  a* vessel  equipped  or  adapted  for  war  within  the  United 
States,  there  must  be  a  state  of  facts  established  or  deemed  capable  of 
being  proved  in  due  course  of  law,  constituting  an  infinngement  of  the 
prohibitory  and  penal  clauses  of  the  Act  of  1818,  and  producing  a  for- 
feiture of  the  vessel  by  reason  of  that  infringement ;  and  that,  in  any 
corresponding  case  under  the  British  Foreign-Enlistment  Act  of  1819, 
the  Queen  of  Great  Britain  possessed  similar  and  not  less  effective  pow- 
ers, to  fortify  the  ordinary  administration  of  the  law,  in  case  of  need, 
by  the  use  of  extraordinary  force,  as  was  exemplified  by  the  employment 
of  a  force  under  the  command  of  Captain  Inglefield,  at  Birkenhead,  in 
1863,  to  prevent  the  forcible  removal  of  the  iron-clad  rams  from  the 
Mersey. 

3.  The  tenth  section  of  the  Act  of  Congress  of  1818  requires  security 
to  be  given  by  "  the  owners  or  consignees  of  every  armed  ship  or  vessd 
sailing  out  of  the  ports  of  the  United  States,  belonging  wholly  or  in 
part  to  citizens  thereof,''  against  the  employment  of  such  ship  or  vessel 
*'6y  such  owners,  to  cruise  or  commit  hostilities  against  any  foreign 
Prince,''  &c.  This  clause  is  inapplicable  to  any  ship  not  actually  armed 
within  the  jurisdiction  of  the  United  States ;  and,  even  as  to  any  vessel 
so  armed,  no  security  is  required,  unless  it  is  owned  by  citizens  of  the 
United  States ;  nor,  even  as  to  a  ship  so  armed  and  so  owned,  is  any  se- 
curity required  against  her  employment  to  cruise  or  commit  hostilities 
by  any  foreign  Power,  to  whom  it  may  be  transferred  after  leaving  the 
waters  of  the  United  States. 

4.  The  eleventh  section  of  the  same  Act  authorizes  and  requires  the 
collectors  of  United  States  Customs  "to  detain  any  vessel  manifestly  bniU 
for  warlike  purposes,  and  about  to  depart  from  the  United  States,  oj 
which  the  cargo  shall  'principally  consist  of  arms  and  munitions  of  trar, 
when  the  number  of  men  shipped  on  board,  or  other  circumstances, 
shall  render  it  probable  that  such  vessel  is  intended  to  be  employed  6f 
ihe  owner  or  owners  to  cruise  or  commit  hostilities  upon  the  subjects, 
citizens,  or  property,  of  any  foreign  State,  &c.,  until  the  decision  of  the 
President  be  had  thereon,  or  until  the  owner  or  owners  shall  give  such 
bond  and  security  as  is  required  of  the  owners  of  armed  ships  by  the 
preceding  section." 

The  power  thus  given  to  detain  ships  "manifestly  built  for  warlike 
purposes,"  when  circumstances  "render  it  probable  that  they  are"  in- 
tended to  be  employed  "  to  cruise  or  commit  hostilities  upon  the  subjects, 
&c.,  of  a  foreign  State,"  &c.,  is  confined  to  the  single  case,  in  which  snek 
ships  have  a  cargo,  principally  consisting  of  arms  and  munitions  of  war  ; 
and  even  in  that  case  it  ceases,  upon  security  being  given,  in  tne  same 
manner  as  under  the  tenth  section,  i.  e.,  security  against  the  employment 
of  the  ship  by  her  then  existing  owners  to  cruise  or  commit  hostilitiee 
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BgaiDSt  any  foreign  State,  leaving  her  perfectly  free  to  be  so  employed 
by  any  foreign  owner  to  whom  she  may  afterwai*d8  be  transferred. 

It  is  honorable  to  the  candor  of  Mr.  Bemis,  an  American  writer,  not 
))artial  certainly  to  Great  Britain,  (some  of  whose  contro-  ,4  TertiBK.i.i«.  of 
versial  writings  have  been  brought  before  the  Arbitiatora  ^ewJJTi'thSf .Si 
as  part  of  the  evidence  of  the  United  States,  in  vol.  iv  of  ^"'• 
their  Appendix,  pp.  12-32  and  37-46,)  that  he  pointed  out,  in  a  work 
published  in  1866,  from  which  extracts  will  be  found  in  Annex  (B)  to 
the  British  Counter  Case,  (pp.  149, 150,)  the  inferiority  (not  superiority) 
for  preventive  as  well  as  for  other  purposes  of  the  Act  of  Congress  of 
1818  (the  only  law  then  and  now  in  force  in  the  United  States  for  the 
maintenance  of  their  neutrality)  as  compared  with  the  British  Foreign- 
Enlistment  Act  of  1819.  Nor  was  there  any  reason  to  complain  of  the 
fairness  of  Mr.  Seward,  when  (disregarding,  as  in  his  view  practically 
unimportant,  all  those  points  of  detail  in  respect  of  which  these  two 
Acts  differed  from  each  other)  he  described  the  laws  made  for  this  pur- 
pose in  the  United  States  on  the  9th  April,  1863,  as  "in  all  respects  the 
same  as  those  of  Great  Britain,''  and  on  the  11th  of  July,  1863,  as  "  ex- 
actly similar."  (See  Annex  (A)  to  the  British  Argument  or  Summary, 
page  40.)  But  it  is  certainly  astonishing,  after  these  acknowledgments, 
{and  in  view  of  the  facts  above  stated,)  now  to  find  these  differences 
between  the  British  and  American  Statutes  insisted  upon,  in  the  Argu- 
ment of  the  United  States,  as  amounting  to  nothing  short  of  the  whole 
difference  between  a  merely  penal  Statute  and  a  law  intended,  and 
effective,  for  the  purpose  of  prevention  5  and  as  constituting,  on  that 
account,  a  sufficient  ground  for  inferring,  a  'priori^  a  general  want  of  due 
diligence  on  the  part  of  Great  Britain,  with  respect  to  all  the  matters 
covered  by  the  present  controversy. 

Some  reference  must  hei^  be  made  to  an  argument,  derived  by  the 
Counsel  of  the  United  States  from  the  fact  that  a  consider-  ^  Arwrnent  of 
ble  change  and  amendment  of  the  British  law  has  since  been  ti.e  unuST^ite. 
made,  and  that  new  preventive  powers  (of  a  kind  not  ejen  Enimuneot  Act 
found,  either  in  the  Act  of  Congress  of  1818  or  in  the  British  ** 
Act  of  1819)  have  been  conferred  upon  the  Executive  Government  of 
Great  Britain,  by  a  recent  Statute  passed  by  the  British  Legislature  in 
1870.  The  Legislature  of  the  United  States  has  not  yet  thought  it  nec- 
essary or  expedient  to  introduce  any  similar  or  corresponding  provisions 
or  powers  into  the  law  of  that  country ;  it  cannot,  therefore,  be  sup- 
posed that  the  Government  of  the  United  States  deems  such  provisions 
or  powers  to  be  indispensable  to  enable  a  constitutional  Government, 
the  Executive  of  which  is  bound  to  act  according  to  law,  to  fulfill,  with 
due  diligence,  its  international  obligations.  Ko  one  can  seriously  con- 
tend that  because,  after  experience  gained  of  the  working  of  a  particu- 
lar law  or  administrative  machinery  of  this  nature,  certain  points  may 
be  found,  on  a  deliberate  examination,  in  which  it  appears  capable  of 
being  improved,  this  is  a  proof  that  it  was  not,  before  these  improve- 
ments, reasonably  adequate  for  the  fulfillment  of  any  international  obli- 
gations to  which  it  may  have  been  meant  to  be  subservient.  In  all  im- 
provements of  this  kind,  it  is  the  object  of  wise  legislation  not  to  limit 
itself  by,  but  in  many  respects  to  go  beyond,  the  line  of  antecedent  obli- 
gation ;  the  domestic  policy  and  security  of  the  State  which  makes  the 
law,  and  the  reasonable  wishes,  as  well  as  the  strict  rights  of  foreign 
Powers,  are  proper  motives  and  elements  in  such  legislation.  Ko  nation 
would  ever  voluntarily  make  such  improvements  in  its  laws,  if  it  were 
supposed  thereby  to  admit  that  it  had  previously  failed  to  make  such 
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due  provision  for  tlie  performance  of  its  public  duties  as  other  Powers 
might  be  entitled  to  require. 

With  respect  to  the  light  which  is  thrown  upon  these  questions  by 
M.  niii.tn»tiuhA)f  -^"^©rican  history,  it  is,  in  the  first  place,  to  be  observed 
thr  docS^^Tdue  that  the  violations  of  neutrality  which  the  Government  of 
hi'S^ofSJuniSS  President  Washington  took  measures  to  prevent,  did  not 
"''^  include  the  mere  building  or  sale  of  vessels  adapted  for  war, 

for  or  to  a  belligerent,  within  the  territory  of  the  United  States,  or  the 
sending  abroad  of  such  vessels.  They  consisted  (in  the  words  of  Jeflfer- 
son)  in  'Hhe  practice  of  commissioning,  equipping,  or  manning  vessels 
in  ports  of  the  United  States  to  cruise  on  any  of  the  belligerent  parties.'*  ^ 

Xext  it  will  be  seen  from  that  history  that  the  Government  of  the 
United  States,  having  made  (as  it  considered)  just  and  reasonable  pro- 
vision by  laws  for  the  fulfillment  of  its  international  obligations,  always, 
both  before  and  after  1817-18,  referred  to  those  laws,  and  to  the  evidence 
and  procedure  required  by  them,  as  the  proper  measure  of  the  diligence 
which  it  ought  to  use  when  foreign  Governments  complained  that  ships 
had  been  or  were  being  fitted  out  or  dispatched  from  ports  of  the  United 
States  for  the  war  service  of  their  enemies  or  revolted  subjects.  Of  tAe 
truth  of  this  statement,  examples  will  be  found  in  the  letters  of  Mr. 
Mallory  to  Don  Antonio  Villalobos,  (16  December,  1816,)  Mr.  Rush  to 
Don  Luis  de  Onis,  (March  28, 1817,)  Mr.  Fisk  to  Mr.  Stoughton,  (Septem- 
ber 17, 1817,)  Mr.  Adams  to  Don  Luis  de  Onis,  (August  24, 1818,)  Mr. 
Adams  to  the  Chevalier  de  Serra,  (March  14, 1818;  October  23,  1818 ; 
September  30, 1820;  and  April  30, 1822 ;)  all  of  which  are  in  the  third 
volume  of  the  Appendix  to  the  British  Case,  (pages  100, 106, 120, 129, 
150,  157,  158, 160;)  also  in  the  letters  of  District  Attorney  Glenn  to  the 
Si)anish  Consul  Chacon,  (September  4, 1816,)  and  to  Secretary  Monroe, 
(February  25,  1817,)  and  of  Secretary  Rush  to  Mr.  Mallory  and  Mr. 
McCuUoch,  (March  28, 1817,)  which  are  among  the  documents,  accom- 
panying the  Counter-Case  of  the  United  States  (Part  II,  pages  40, 53-56, 
61,  and  62 ;)  and  in  those  of  Attorney-General  Hoar  to  District  Attorney 
Smith,  (March  18, 1869,)  and  to  United  States  Marshal  Barlow,  (May  10, 
1869,)  among  the  documents  accompanying  the  Counter  Case  of  the 
United  States,  (Part  III,  pages  743  and  745-747 ;)  and  in  the  Circular  of 
Attorney-General  Hoar  to  the  District  Attorneys,  (March  23, 1869,)  and 
in  the  letter  of  District  Attorney  Pierrepont  to  Attorney-General  Hoar, 
(May  17, 1869;)  which  are  in  the  "Cuban  Correspondence,  1866-1871,'' 
accompanying  the  Counter  Case  of  the  United  States,  (pages  29  and  59.) 

VII. — Objections  oftheUnited  States  to  the  Administrative  System  of  Great 
Britain^  and  to  the  evidence  required  for  the  enforcement  of  the  Law. 

It  appears,  however,  to  be  suggested  that  it  was  necessary,  for  the 
exercise  of  due  diligence  on  the  part  of  Her  Majesty's  Gov- 
thf '  uK^staiSi  ernment,  that  they  should  have  organized  some  system 
r^  in X^Hd^inis-  of  espionage,  or  other  extraordinary  means  of  detecting  and 
B?.l'.Ih  i^aliTSira  proving  the  illegal  equipment  of  vessels,  during  the  late  civil 
S'^he'^'Sniii^GS^  war;  that  it  was  inconsistent  with  due  diligence  to  treat 
•rnmeou  evidcuce  of  illegal  acts  or  designs,  producible  in  a  British 

Court  of  Justice,  as  generally  necessary  to  constitute  a  "  reasonable 
ground  for  believing,"  that  an  illegal  equipment,  which  ought  to  be  pre- 
vented, had  tak^in  place  or  was  being  attempted ;  and  that  in  all  such  cases 
the  officers  of  the  British  Government  ought  to  have  obtained  for  theai- 


1  British  App.,  voL  y,  p.  242. 
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selves  the  proper  evidence,  without  asking  for  assistance  from  the  Min- 
isters, Consuls,  or  other  Agents  of  the  United  States. 

We  present  now  [says  the  Argnment  of  the  United  States,  pajn^es  157  to  160]  to 
the  notice  of  the  Arbitrators,  certain  general  ftu^ts  which  inculpate  Great  Britain  for 
failure  to  fulfill  its  obligations  in  the  premises,  as  assigned  by  the  Treaty. 

1.  The  absolute  omission  by  Great  Britain  to  organize  or  set  on  foot  any  scheme  or 
system  of  measures,  by  which  the  Government  should  be  put  and  kept  in  possession  of 
information  concerning  the  efforts  and  proceedings  which  the  interest  of  the  rebel  bel- 
lii;erents,  and  the  co-operating  zeal  or  cupidity  of  its  own  subjects,  would,  and  did, 
plan  and  carry  out,  in  violation  of  its  neutrality,  is  conspicuous  from  the  outset  to  the 
close  of  the  transactions  now  under  review.  All  the  observations  in  answer  to  this 
charge,  made  in  contemporary  correspondence  or  in  the  British  Case  or  Counter  Case, 
necessarily  admit  its  truth,  and  oppose  the  imputation  of  want  of  '^due  diligence''  on 
this  score  upon  the  simple  ground  that  the  obligations  of  the  Government  did  not  re- 
quire it,  and  that  it  was  an  unacceptable  office,  both  to  Government  and  people. 

Closely  connected  with  this  omission  was  the  neglect  to  provide  any  systematic  or 

general  official  means  of  immediate  action  in  the  various  ports  or  ship-yards  of  the 
ingdom,  in  arrest  of  the  preparation  or  dispatch  of  vessels,  threatened  or  probable, 
nntn  a  deliberate  inspection  should  seasonably  determine  whether  the  hand  of  the  Gk>v- 
emment  should  be  laid  upon  the  enterprise,  and  its  project  broken  up  and  its  pro- 
jectors punished.  The  fact  of  this  neglect  is  indisputable ;  but  it  is  denied  that  the 
use  of  '*  due  diligence  to  prevent,''  involved  the  obligation  of  any  such  means  of  pre- 
vention. 

We  cannot  fail  to  note  the  entire  absence  from  the  proofs  presented  to  the  Tribunal 
of  any  evidence  exhibiting  any  desire  or  effort  of  the  Britisn  Government  to  impress 
npon  its  staff  of  officers  or  its  magistracy,  of  whatever  grade,  and  of  general  or  local 
jurisdiction,  by  proclamation,  by  circular  letters,  or  by  special  instructions,  an;^  duty 
of  vigilance  to  detect,  or  promptitude  to  declare,  of  activity  to  discourage,  the  illegal 
outfit  or  dispatch  of  vessels  in  violation  of  international  duty  towards  the  United 
States. 

It  is  not  less  apparent  that  Great  Britain  was  without  any  prosecuting  officers  to 
invite  or  to  act  upon  information  which  might  support  legal  proceedings  to  punish, 
and,  by  the  terror  thus  inspired,  to  prevent,  the  infractions  of  law  which  tended  to  the 
violation  of  its  international  duty  to  the  United  States.  It  was  equally  without  any 
system  of  executive  officers  specially  charged  with  the  execution  of  process  or  man- 
dates of  courts  or  magistrates  to  arrest  the  dispatch  or  escape  of  suspected  or  incrim- 
inated vessels,  and  experienced  in  the  detective  capacity  that  could  discover  and  ap- 
Sreciate  the  evidence  open  to  personal  observation,  if  intrusted  with  this  executive 
uty. 

And  in  another  place,  (page  161,)  they  added  that— 

The  Arbitrators  will  observe  the  wide  difference  from  these  views  and  conduct  of 
Great  Britain  in  the  estimate  which  the  United  Statues  have  put  upon  their  duty  in 
these  respects,  of  spontaneous,  organized,  and  permanent  vigilance  and  activity,  and 
in  the  methods  ana  efficacy  of  its  performance.  On  all  the  occasions  upon  which  this 
duty  has  been  called  into  exercise,  the  Government  of  the  United  States  has  enjoined 
the  spontaneous  and  persistent  activity  of  the  corps  of  District  Attorneys,  Marshals, 
Collectors,  and  the  whole  array  of  subordinates,  in  the  duties  of  observation,  detection, 
information,  detention,  prosecution,  and  prevention. 

They  ask,  also,  (page  85,)  for  the  assent  of  the  Arbitrators  to  the 
views  of  Mr.  Dudley,  the  United  States  Consul  at  Liverpool,  when  (writ- 
ing to  Mr.  Seward  with  respect  to  the  request  of  the  British  Govern- 
ment for  evidence  as  to  the  destination  of  the  Alabama,  before  such 
evidence  had  been  supplied)  he  said : 

I  do  not  think  the  British  Government  are  treating  us  properly  in  this  matter.  They 
are  not  dealing  with  us  as  one  friendly  nation  ought  to  deal  with  another.  When  I,  as 
the  Agent  of  my  Government,  tell  them  from  evidence  submitted  to  me  that  I  have  no 
doubt  about  her  character,  they  ought  to  accept  this  nntil  the  parties  who  are  building 
her,  and  who  have  it  in  their  power  to  show  if  her  destination  and  purpose  are  legiti- 
mate and  honest,  do  so.  *  *  *  The  burden  of  proof  ought  not  to  be  thrown  upon 
us.  In  a  hostile  community  like  this  it  is  very  difficult  to  s^t  information  at  any  time 
npon  these  matters.  And  u  names  are  to  be  given  it  woula  render  it  almost  impossi- 
ble.   The  Government  ought  to  investigate  it  and  call  upon  us  for  proof. 

I    If  the  line  of  argument  contained  in  the  two  first  of  the  foregoing 
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2&  ifwroMiatency  extTacts.ls  uscd  foF  thc  puTpose  of  inducing  the  Arbitrators 
Jlei V  w uh  uL '^  to  hold  the  British  Government  responsible  for  matters 
^iS^'to  wJnJ;  which  were  never  actually  brought  to  their  knowledge,  so 
J^iw?  "i^uSi  as  to  make  their  prevention  possible,  (as  in  the  case  of  the 
of  behec  Georgia  and  the  Shenandoah,  and  of  tne  vessels  which  took 

put  armaments  to  those  ships,  and  to  the  Alabama  and  the  Flonda 
respectively,  from  Great  Britain,)  it  appears  to  lose  sight  of  the  fkct 
that,  according  to  the  express  words  of  the  first  Rule,  and  the  evident 
meaning  of  all  the  three  Rules  of  the  sixth  article  of  the  Treaty  of  Wash- 
ington, the  obligation  to  "use  diligence  to  prevent'^  is  consequent 
upon,  and  not  antecedent  to,  the  existence  of  "  reasonable  ground  for 
believing,''  that  in  the  particular  case  something  which  (if  known) 
ought  to  be  prevented,  is  intended  to  be  done.  If  that  reasonable 
ground  for  belief  was  in  any  particular  case  absent^  there  was  no  saeh 
obligation ;  and  to  invite  the  judgment  of  the  Arbitrators  upon  some 
supposed  defects  in  the  administrative  system  of  Great  Britain,  with 
regard  to  the  discovery  of  offenses  against  the  Foreign-Enlistment  Act,  or 
the  laws  of  Customs  and  Navigation,  in  order  to  found  thereon  a  coni^a- 
sion  that,  under  some  different  system  of  administratiou,facts  which  never 
actually  came  to  the  knowledge  of  the  British  Government,  and  of 
which  they  had  no  information,  either  from  the  Agents  of  the  United 
States  or  from  any  other  quarter,  might  possibly  have  been  discovered 
in  time  for  prevention,  is,  practically,  to  ask  for  the  substitution  of 
different  Rules  for  those  of  the  Treaty,  and  to  impose  retrospectively  upon 
Great  Britain  obligations,  which  neither  usage  nor  international  law  has 
ever  hitherto  recognized  as  incumbent  upon  any  nation. 
As,  however,  it  is  conceivable  that  this  line  of  argument  may  be 
thought  to  deserve  rather  more  attention,  when  it  comes  to 

29.  Tne  British*  ■••li  •  i   •    t       »     r>  ••  »     ^ 

GoTomment  took  lie-  bc  appucd  to  cdscs  lu  which  information,  unaccompanied 

live  and  spoouneous    "iii  .j  /•  ii  '^jj-ij^  j*  At_ 

roensureti  to  .cquire  by  Icgal  cvidcncc  of  auy  actual  or  intended  violation  of  the 
uin,^Mrto';reVJJt  law,  was  given  to  the  British  Government  before  the  de- 

breorchet  of  tbv  law.  .  <•  111  ixt.  1.  *ii  11  *  j 

parture  of  a  vessel  alleged  to  have  been  illegally  equipped, 
it  seems  expedient  not  to  pass  it  by  without  refutation. 

It  is  a  complete  error  to  suppose  that  the  British  Government  did,  in 
fact,  ever  rely  merely  on  such  information  and  evidence  of  actual  or 
intended  violations  of  the  Foreign-Enlistment  Act  as  might  reach  tbem 
from  the  Ministers,  Consuls,  or  Agents  of  the  United  States ;  or  t^at 
they  did  not  recognize  and  fulfill  the  duty  of  endeavoring,  by  the  ind^ 
pendent  activity  and  vigilance  of  their  own  officers,  and  by  following  up 
all  such  information  as  reached  them  fix)m  any  other  quarters  by  proper 
inquiries  made  through  those  officers,  to  discover  and  prevent  any 
intended  breaches  of  the  law. 

The  warnings  of  the  Proclamation  of  Neutrality,  issued  at  the  com* 
mencement  of  the  war,  announced  to  all  the  Queen's  subjects  Her  Ma* 
jesty's  determination  to  enforce  the  Foreign-Enlistment  Act  against  all 
offenders,  to  the  best  of  her  power.  Notwithstanding  the  statements, 
^already  cited  at  page  160  of  the  American  Argument,)  it  is  the 
lact  that  there  did  exist  "systematic  and  general  means  of  action,"  ade- 
quate in  all  respects  for  the  due  and  honafide  enforcement  of  the  law, 
in  all  the  ports  and  places  where  ship-yards  existed,  throughout  the 
British  Empire.  It  is  also  the  fact,  notwithstanding  what  is  there 
said,  that  special  instructions  were  issued  to  the  Custom-house  authori- 
ties of  the  several  British  ports,  where  ships  of  war  might  be  con- 
structed, and  also  by  the  Secretary  of  State  for  the  Home  Department  to 
the  various  authorities  with  whom  he  was  in  communication,  to  **  en- 
deavor to  discover  and  obtain  legal  evidence  of  auy  violation  of  tii^ 
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Foreign-Enlistment  Act,  with  a  view  to  the  strict  enforcement  of  that 
Statute,  whoever  it  could  really  be  shown  to  have  been  infringed.^ 
These  instructions  were  repeated  in  or  before  April,  1863 ;  and  Earl. 
BfiBsell,  when  communicating  that  fact  to  Mr.  Adams,  (2d  April,  1863, 
Appendix  to  Case  of  United  States,  vol.  i,  page  590,)  stated  that  "  Her 
Mi^esty's  Government  would  be  obliged  to  him  to  communicate  to  them 
or  to  the  local  authorities  at  the  several  ports  any  evidence  of  illegal 
acts  which  might  from  time  to  time  become  known  to  him.^ 

"Of  these  facts,"  says  the  American  Argument,  "no  evidence  is  found 
in  the  proofs  submitted  to  the  Tribunal."  Is  not  Earl  Eussell's  statement 
of  the  fact  to  Mr.  Adams  evidence  f  Is  his  veracity,  in  a  matter  which 
was  necessarily  within  his  knowledge,  disputed  f  The  British  Govern- 
ment have  not  so  dealt  with  statements  made,  as  to  matters  within 
their  knowledge,  by  men  of  honor  in  the  public  service  of  the  United 
States. 

But  this  is  not  all.    There  are  facts  which  speak  for  themselves. 

In  the  case  of  the  Pampero  (which  was  afterward  seized  and  prose* 
cuted  to  condemnation)  and  of  another  suspected  vessel  at  Glasgow, 
information  was  collected  by  the  Commissioners  of  Customs,  and  com- 
municated to  Mr.  Adams  by  Earl  Eussell  in  a  letter  of  the  21st  of 
March,  1863,  which  was  transmitted  by  Mr.  Adams  to  Mr.  Seward  in 
another  letter  dated  March  27,  1863,  in  which  he  (Mr.  Adams)  used 
these  words:  "It  is  proper  to  mention  that  the  investigation  appears  to 
have  been  initiated  by  his  Lordship,  upon  information  not  furnished 
from  this  Legation ;  and  that  his  communication  to  me  was  perfectly 
spontaneous."'  (Appendix  to  the  Case  of  the  United  Suites,  vol.  ii,  page 
203;  and  see  British  Appendix,  vol.  ii,  page  474,  &c.) 

The  circumstances  relative  to  the  Georgiaua,  after  her  arrival  at  Nas- 
sau, were  first  brought  to  the  notice  of  Her  Majesty's  Government  by 
information  (derived  from  a  New  York  newspaper)  which  they  received 
from  Mr.  Archibald,  the  British  Consul  at  New  York,  in  April,  1863. 
This  information  was  followed  up  by  careful  and  spontaneous  inquiries 
as  to  this  ship  and  as  to  another  vessel,  called  the  South  Carolina,  said 
to  be  arming  in  the  Clyde,  neither  of  which  proved  to  be  intended  for 
war.    (British  Appendix,  vol.  ii,  page  158.) 

In  the  case  of  the  Amphion,  respecting  which  a  representation  was 
first  made  by  Mr.  Adams  on  the  18th  of  March,  1864,  inquiries  had  been 
set  on  foot  by  Her  Majesty's  Government  as  early  as  the  preceding  13th 
of  January.  In  the  case  of  the  Hawk,  the  first  representation  made  by 
Mr.  Adams  was  dated  18th  of  April,  1864 ;  but  inquiries  had  been  pre- 
viously made  by  the  British  Government,  upon  information  received  by 
them  on  the  2d  of  April  from  the  Commissioners  of  Customs.  In  the 
case  of  the  Ajax,  as  to  which  no  representation  was  made  before  she 
sailed  by  the  American  Minister  or  Consul,  careful  inquiry  had  been 
made  by  the  Customs  Department  in  Ireland,  in  January,  1865;  their 
attention  having  been  called  to  the  ship  by  the  Coast-Guard  officers. 
The  action  of  the  British  Government  to  prevent  the  Anglo-Chinese 
flotilla,  early  in  1864,  (aa  to  which  no  obligation,  municipal  or  interna- 
tional, was  incumbent  upon  them,)  from  falling  into  the  hands  of  the 
Confederates,  was  wholly  spontaneous  and  unsolicited. 

Furthermore:  In  every  case  in  which  information,  however  unsup- 
Twrted  by  evidence,  as  to  any  suspected  vessel,  was  com-  ^  ^  „  ,. 
municated  to  Her  Majesty's  Government  by  Mr.  Adams,  or  oo»«rnment followed 

.1  .  .     .     ,  1  ■»  •  1  II  .  J.1  up    RU    informntion 

Otherwise,  a  strict  watch  was  directed  to  be  kept  on  the  ves-  m^.ve.|.  b^^  the 
sel,  and  special  inquiries  were  ordered  to  be  made  by  the  p^**""""""'*-  , 
proper  persons.    The  results  of  these  inquiries  were  reported,  in  every 
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case,  to  Mr.  Adams  by  Earl  Eiissell.  In  ft  great  majority  of  iDStanoes; 
even  when  Mr.  Dudley  or  Mr.  Morse  (the  United  States  Consul)  bad 
stated  and  reiterated  their  suspicions  and  belief^  with  the  utmost  con- 
fidence, and  had  supported  it  by  hearsay  statements,  or  hearsay  deposi- 
tions, in  which  mention  was  often  made  of  the  conneotioii  of  Captain 
Bullock,  and  of  the  firms  of  Fraser,  Trenholm  &  Co.,  Fawcett,  Preston 
&  Co.,  and  W.  C.  Miller  &  Sons,  or  one  or  more  of  them,  or  other  kn^wn 
or  suspected  Confederate  agents,  with  the  vessels  in  question,  the  be^ 
lief  of  the  local  authorities,  that  the  law  had  not  been,  and  was  not 
about  to  be,  infringed,  proved  to  be  well  founded.  In  the  cases  of  the 
Florida  and  the  Alabama,  inquiries  were  made  by  the  Cnstom-houae 
officers,  among  other  persons,  of  the  builders  of  these  ships,  and  oth^ 
information  was  obtained  by  those  officers,  which  was  duly  reported  to 
Her  Majesty's  Government.  Earl  Kussell  made  inquiries  concerning 
the  Florida  of  the  Italian  Government ;  and  the  zeal  and  activity  of  the 
proceedings  of  Commanders  McKillop  and  Hinckley,  at  Nassau,  with 
respect  to  that  ship,  will  not  be  called  in  question.  It  was  by  means  of 
a  very  difficult  investigation,  conducted  by  Her  Majesty's  Government, 
through  their  own  Agents  in  France,  Egypt,  and  elsewhere,  that  the 
evidence  applicable  to  the  rams  at  Birkenhead  was  brought  up  to  the 
point  necessary  to  establish  a  **  reasonable  ground  for  belief  that  those 
rams  were  really  intended  for  the  Confederate  service. 

jS^or  is  there  any  trace  of  proof,  in  any  part  of  the  voluminous  Ap- 
pendices to  the  Cases  and  Counter  Cases  on  either  side,  that  the  various 
offieers'of  the  Customs  and  other  civil  or  naval  authorities  to  whom  the 
duty  of  taking  i)roper  measures  for  the  discovery  and  prevention  of 
offenses  against  the  Enlistment  Act  was  intrusted,  neglected  any  proper 
means,  which  they  could  and  ought  to  have  used,  to  obtain  information 
or  evidence.  It  was  not,  indeed,  their  practice  to  search  out  and  inter- 
rogate all  persons  who  might  be  criminally  implicated  by  any  accosa- 
tion  ;  because  such  persons  are  not  obliged,  by  British  law,  or  accord- 
ing to  the  general  principles  of  justice,  to  answer  any  questions  tending 
to  criminate  themselves;  and  also  because  the  general  experience  of 
those  accustomed  to  the  administration  of  the  law  is,  that  statements 
voluntarily  made  by  such  persons,  if  really  guilty,  are  not  likely  to  be  of 
assistance  in  the  discovery  of  truth.  Nor  was  any  general  system  of 
espionage  established;  though,  on  what  were  considered  proper 
occasions,  (see  British  Appendix,  vol.  ii,  page  169,)  the  agency  of 
detective  officers  was  employed  by  the  municipal  authorities  for  these 
purposes.  Such  a  general  system  would  be  contrary  to  the  genius  and 
spirit  of  British  institutions;  it  cannot  be  pretended  that,  to  establish 
such  a  system,  was  part  of  the  *'  diligence  due"  by  any  free  country  to 
any  foreign  nation.  But,  speakiug  generally,  everything  was  done 
which,  in  the  usual  and  proper  course  of  the  civil  and  political  adminis- 
tration of  affairs  by  the  Executive  Government  of  Great  Britain,  ought 
to  have  been  done;  and,  if  these  means  were  not  sufficient,  in  all  cases, 
to  discover  and  prevent  (though  they  did  prevent  in  most  cases)  the 
violation  of  the  law,  the  experience  of  the  British  Government,  in  this 
respect,  was  only  the  ordinary  experience  of  all  Governments,  with 
respect  to  the  occasional  success  and  impunity  of  every  species  of 
crime. 

VIII. — Results  of  the  Administrative  System^  and  of  the  practice  with 
respect  to  evidence  of  the  United  States  in  similar  cases. 

In  a  question  of  due  diligence  between  Great  Britain  and  the  United 
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States,  it  cannot,  with  any  show  of  justice  or  reason,  be  con-  ^^  ft^^^y  .„j 
aidered  irrelevant,  that  the  general  system  and  principles,  j™jjj^^|*^jj^ 
with  respect  to  evidence  and  otherwise,  on  which  the  British  who"tTv«"*S(orm" 
Government  acted  throoghout  these  transactions,  were  sub- 
stantially the  same  as  those  which  have  been  usually  and  in  good  faith 
acted  upon,  in  similar  cases,  by  the  Executive  Authorities  of  the  United 
States.  A  neutral  Government,  though  it  ought  spontaneously  to  use 
all  proper  means  of  discovering  and  preventing  violations  of  law,  which 
are  really  within  its  power,  may,  in  many  cases,  not  have  the  same 
means  of  knowledge  which  the  agents  of  a  foreign  Government  (to  which 
those  illegal  acts  would  be  dangerous)  may  happen  to  possess ;  and, 
when  its  information  proceeds  from  those  agents,  it  is  both  natural  and 
reasonable  that  they  should  be  requested  to  furnish  evidence'] u  support 
of  their  statements.  In  transactions  of  this  kind  ^as  Mr.  Dudley  stated 
to  Mr.  Seward  in  his  first  letter  about  the  Florida,  February  4, 1862, 
with  respect  to  that  vessel)  **  there  is  much  secrecy  observed;''  and, 
when  this  happens,  (as  in  ordinary  cases  of  crime,)  the  preventive  powers 
of  the  law  cannot  be  called  into  activity,  without  some  timely  informa- 
tion; and  the  persons  who  give  that  information  are  usually  able,  and 
may  properly  be  requested,  to  produce  some  evidence  in  its  support,  if 
such  evidence  is  really  forthcoming. 

Mr.  Jeflferson,  in  his  letter  to  Mr.  Hammond,  dated  the  5th  September, 
1793,  (annexed  to  the  Treaty  between  Great  Britain  and  the  ^  ^^  jeffenon'. 
United  States  of  the  19th  November,  1794,)  after  promising  icSr"ofs?pfem°i; 
to  use  all  the  means  in  the  |)ower  of  his  Government  to  **  *'^ 
restore  British  prizes  captured  by  vessels  '*  fitted  out,  armed,  and 
equipped  in  the  ports  of  the  United  States,"  and  brought  into  any  of 
those  ports  by  their  captors  after  the  5th  June,  1793,  and  acknowledging 
the  obligation  to  make  compensation  for  such  prizes,  if  such  means  for 
their  restitution  should  not  be  used,  added  the  following  just  and  rea- 
sonable remarks : 

iDstnictions  are  given  to  tbe  GoverDore  of  the  different  States  to  nse  aU  the  means  in 
their  power  for  restoring;  prizea  of  this  last  description  found  within  their  ports. 
Thongn  they  wiU,  of  course,  take  measures  to  be  informed  of  them,  and  the  General 
Government  has  given  them  the  aid  of  the  Custom-house  officers  for  this  purpose,  yet 
you  will  be  sensible  of  the  im)»ortunce  of  multiplying  the  channels  of  this  information, 
as  far  as  shall  depend  on  yourself  or  any  person  under  your  direction,  in  order  that  the 
Governors  may  nse  the  means  in  their  power  for  making  restitution.  Without  knowl- 
edge of  the  capture,  thev  cannot  restore  it.  It  will  always  be  best  to  give  notice  to 
them  directly  ;  but  any  information  which  you  shall  be  pleased  to  send  to  me  also,  at 
any  time,  shall  be  forwarded  to  them  as  quickly  as  distance  will  permit.* 

When  the  questions  of  compensation,  claimed  by  the  owners  of  cap- 
tured British  ships,  which  had  not  been  restored  according  ^  ^^  ^^^^  .^ 
to  this  letter,  came  for  decision  before  the  Commissioners  vo^ei  nJon"BntSh 
under  the  Treaty  of  1794,  no  such  claim  was  allowed,  except  ^^^IHs*"''^' 
when  the  claimant  had  substantiated  his  legal  right  to^  have  cSl^S*  th« 
the  prize  restored  by  a  regular  judicial  proceeding,  properly  *^*'**  *'^ 
conducted  before  the  proper  Court  of  the  United  States ;  which,  of 
course,  threw  upon  him,  in  all  such  cases,  the  burden  of  proving,  by 
legal  evidence,  the  illegal  outfit  and  armament,  within  the  jurisdiction 
of  the  United  States,  of  the  capturing  vessel.* 

Extracts  are  here  subjoined  from  some  of  the  letters  of  the  various 
authorities  of  the  United  States  (to  which  reference  has  u.  Dniform  rd«r- 
been  already  made)  during  the  wars  between  Spain  and  "S^  ^uS'otiuJTl} 
Portugal,  and  their  revolted  Colonies  in  1816-1820 ;  and,  H^S^r'SJ^^oJ^I 
more  recently,  at  the  time  of  certain  designs  against  Cuba,  ^^S^^^; 
in  1869.    These  will  be  found  to  throw  some  light  upon  the 
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^  British  App.,  vol.  v,  p.  256. 

<  Case  of  the  EUzabeth,  British  App.,  vol.  t,  p.  319-328. 
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functions  and  powers  of  the  District  Attorneys  and  Marshals  of  the 
United  States,  and  on  the  practical  rnles  by  which  the  exercise  of  their 
functions  and  powers  has  always  been  governed. 

On  the  4th  September,  1816,  Mr.  Glenn  (District  Attorney  for  Mary- 
laud)  wrote  to  the  Spanish  Consul,(Chacon,)  in  answer  to  certain  repre- 
sentations made  by  him : 

I  must  beg  leave  to  suggest  that  my  powers  are  merely  legal,  and  not  politicaL  I 
have  already  the  power,  token  I  am  officially  informed^  in  a  legal  manner,  of  any  violation 
of  the  laws  of  the  United  States,  to  institute  a  prosecution  against  the  offenders,  and  con- 
duct the  same  to  a  final  issue;  and  I  hope  I  shall  always  be  ready  and  willing  to  go 
thus  far  on  all  proper  occasions.  If  an  armament  be  fitting  out  within  the  district  of 
Maryland  for  the  purpose  of  cruising  against  the  subjects  of  the  King  of  Spain,  it  is  a 
breach  of  our  laws,  and  the  persons  concerned  therein  are  liable  to  pnnisnmeut^  hut 
"before  I  can  tdke  any  legal  steps  in  the  affair,  the  facts  of  the  case  must  he  supported  hy  affidth- 
vit  taken  before  some  Judge  or  Jmtice  of  the  Peace,  and  when  that  is  done,  1  will,  without 
delay,  proceed  to  call  upon  the  offenders  to  answer  for  a  breach  of  onr  laws.  If,  there- 
fore, you  will  be  pleased  to  furnish  me  with  the  names  of  any  witnesses  who  can  make  out  the 
case  which  you  have  stated,  I  will  at  once  have  them  summoned,  if  within  the  reaob  of 
the  process  of  our  Judges  or  Justices,  and  attend  to  taking  their  depositions,  or,  if  yoa 
have  it  in  your  power  to  bring  within  this  district  any  persons  who  can  testify  on  the 
cases  referred  to,  I  will  be  prepared  to  receive  the  statements  on  oath  as  the  founda- 
tion for  a  judicial  inquiry  into  the  conduct  of  the  offenders.  /  shall  here  take  occasion  to 
say  that  I  cannot  proceed  in  the  cases  you  have  mentioned  upon  the  mere  suggestion  of  any 
person,  unless  that  suggestion  be  accompanied  hy  an  affidavit  (Documents  accompanying 
the  Counter  Case  of  the  United  States,,  part  ii,  pages  39,  40.) 

On  the  25th  February,  1817,  the  same  District  Attorney  wrote  to  Mr. 
Monroe,  Secretary  of  State : 

You  are  well  aware  I  cannot  proceed  to  arrest  persons  and  proceed  under  the  lutes  of  onr 
country,  for  a  breach  of  those  laws,  upon  a  mere  suggestion  alone;  but  whenever  a  suggestion 
shall  be  accompanied  by  anything  like  proof ,  I  will  take  great  pleasure  in  prosecuting  the 
offenders  to  punishment,  and  their  property  to  condemnation,  in  all  proper  cases. 
(Ibid.,  pages  55, 56.) 

On  the  28th  March,  1817,  Mr.  Rush  (Acting  Secretary  of  State)  wrote 
to  Mr.  Mallory,  Collector  of  Customs  at  Norfolk,  directing  him  to  make 
inquiry  into  the  cases  of  two  armed  vessels,  the  Independence  of  the 
South  and  the  Altravida,  which  had  then  lately  arrived  at  Norfolk 
from  voyages,  in  the  course  of  which  they  had  cruised  against,  and 
made  captures  of,  vessels  or  property  belonging  to  the  subjects  of  the 
King  of  Spain. 

If  [said  Mr.  Rush]  there  be  any  proof  of  their  having  committed,  or  of  their  initndifig 
to  commit,  an  infraction  of  any  of  the  laws  or  Treaties  of  the  United  States,  you  will  cause 
prosecutions,  subject  to  the  advice  of  the  Attorney  of  the  United  States,  to  be  insti- 
tuted against  all  parties  concerned,  or  such  other  legal  steps  taken  as  events  may  make 
necessary  and  justice  require. 

And  on  the  same  day,  Mr.  Rush  also  wrote  to  Mr.  MacCulloch,  Col- 
lector of  Customs  at  Baltimore,  directinp^  inquiries  to  be  made  as  to 
another  vessel  called  the  Congress : 

If  [he  said]  there  be  any  sufficient  proof  that  this  vessel  either  has  committed,  or  thai 
she  intends  to  commit,  a  breach  of  any  of  the  laws  or  Treaties  of  the  Unite<l  States,  you 
will  advise  the  District  Attorney,  and  cause  prosecutions  t4)  be  forthwith  institnted 
against  aU  parties  concerned,  and  such  other  steps  taken,  whether  with  a  view  to  pretent' 
or  punish  offenses,  as  justice  requires,  and  the  laws  mil  sanction. 

On  the  llth  of  April,  1817,  Mr.  Collector  Mallory,  having  been  re- 
quested by  Don  Antonio  Yillalobos  to  detain  the  Indepencia  del  Sud 
and  the  Altravida,  and  certain  goods  (in  fact,  prize  goods)  landed  from 
that  vessel,  for  alleged  violation  of  the  Act  of  Congress  of  1794,  answered 
by  the  request — 

That  I  may  have  the  aid  of  every  light  to  guide  me  which  facts  can  afford,  And  as 
the  allegations  made  by  you,  in  an  official  form,  must  be  presumed  to  he  bottomed  on  positive 
facts  which  have  come  to  your  knowledge,  you  will  have  the  goodness,  I  trusty  to  furnish  me 
with  evidence  of  their  existence  in  your  possession. 
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The  Spaniard  replied,  (12  April,  1817 :) 

With  regard  to  the  evidoDce  you  require,  I  will  uot  hesitate  to  say  that,  as  the  facts 
I  have  stated  are  matter  of  public  notoriety,  known  to  everybody,  and  I  had  no  reason 
to  suppose  yon  were  ignorant  of  them,  I  did  not  deem  it  incumbent  upon  me  to  add 
any  proof  to  the  simple  narration  of  them;  and  I  was  confident  that,  by  going  on  to 
point  out  to  you  the  stipulations  and  laws  which  are  infringed  in  consequence  of  these 
facts,  you  would  think  yourself  authorized  to  interfere  in  the  manner  requested. 

He  then  mentioned  several  circumstances,  justifying  (as  he  thought) 
a  strong  presumption  of  illegality  against  those  vessels,  as  "  known 
facts,"  and  added : 

If  these  public  facts,  falling  within  the  knowledge  of  every  individual,  require  more 
proof  than  the  public  notoriety  of  them,  I  must  request  to  be  informed  as  to  the  nature 
of  that  proof,  and  also  whether  you  are  not  warranted  to  act  upon  just  grounds  of  sus- 
jiicion,  without  that  positive  evidence  which  is  only  necessary  before  a  Court  of  Justice. 

Mr.  Mallory  rejoined,  (14  April,  1817:) 

From  the  view  I  have  taken  of  the  facts,  as  now  stated  by  you,  which  it  is  to  be 
presumed  are  to  be  regarded  as  specifications  ntider  the  more  general  charges  set  forth 
in  your  letter  of  the  10th  instant,  I  must  really  confess  I  do  not  at  present  see  grounds 
sufficient  to  justify  the  steps  yon  require  me  to  take  against  the  armed  vessels  now  in 
this  port,  and  the  merchandise  which  has  been  permitted  to  be  landed  from  them  and 
deposited  in  the  public  store. 

He  then  observed  that,  if  the  facts  alleged  as  to  the  original  equip- 
ment of  the  Independencia  were  to  be  taken  as  true,  they  did  not  clearly 
or  unequivocally  prove  that  her  original  equipment  in,  or  dispatch  from, 
the  United  States  was  unlawful;  and,  with  respect  to  a  subsequent 
alleged  enlistment  of  men  in  the  port  of  Norfolk,  he  stated  that  he  was 
engaged  in  inquiries,  in  order  to  be  satisfied  upon  that  point  before  the 
vessel  was  permitted  to  sail,  and  to  be  governed  by  the  result,  "  al- 
though," he  said,  "  it  does  not  appear  to  be  perfectly  certain  that  such 
an  augmentation  of  their  force  is  interdicted  by  the  Act  of  Congress  of 
the  3d  of  March  last,  which,  being  a  law  highly  penal  in  its  nature,  will 
admit  of  no  latitude  of  construction.  (British  Appendix,  vol.  iii,  pages 
112-114.) 

This  correspondence  has  the  more  interest,  as  relating  to  the  case,  in 
which  the  legality  of  the  dispatch  of  the  Independencia  (fully  armed 
and  equipped)  from  an  American  port  to  Buenos  Ayres,  for  sale  there 
to  the  belligerent  Government  of  that  revolted  colony,  and  the  illegality 
of  her  subsequent  augmentation  of  force,  became  the  subject  of  decision 
by  Mr.  Justice  Story  in  the  well-known  prize-suit  of  the  Santissima 
Trinidad. 

On  the  16th  September,  1817,  the  Spanish  Consul,  Mr.  Stoughton, 
wrote  to  Mr.  Fisk,  (District  Attorney  for  New  York,)  stating  a  case  of 
illegal  enlistment  of  men,  then  alleged  to  be  in  progress  on  board  a 
Venezuela  privateer  schooner  called  the  Lively,  or  the  Americano 
Libre : 

Now,  [he  said,]  as  there  roust  be  provisions  in  the  laws  and  Treaties  of  the  United 
States  vesting  an  authority  in  some  of  its  officers  to  prevent  the  equipment  of  vessels 
and  the  enlistment  of  men  in  the  United  States,  I  make  this  application  to  you,  most 
urgently  requesting  yon  to  take  whatever  measures  may  be  necessary  immediately,  iv 
order  to  prevent  the  departure  of  the  above  vessel,  at  least  until  she  shall  give  bonds  thai  she 
will  not  commit  hostilities  against  Spanish  subjects.  The  vessel,  it  is  said,  will  sail  to-mojTow 
morning.  Indeed,  if  an  inquiry  were  instituted,  I  am  induced  to  believe  the  above  brig 
would  be  found  to  be  a  pirate. 

In  support  of  this  application,  two  depositions  of  persons,  who  stated 
that  attempts  had  been  made  to  induce  them  to  enlist  on  board  the 
vessel  in  question,  were  sent  on  that  and  the  following  day.  Mr.  Dis- 
trict Attorney  Fisk  replied,  on  the  17th  September,  1817 : 

I  have  duly  received  your  notes  of  yesterday  evening  and  of  this  day,  and  hav6 

27  c 
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referred  to  the  statutes  providing  for  the  panishmeot  of  the  offeases  st-ated.  It  i9  not 
a  case^from,  tht  evidence  mentioned,  that  would  justify  the  Collector  in  detaining  the  remei. 
The  ajB^ression  is  to  be  paniehed  in  the  ordinary  mode  of  prosecating  those  who  are 
guilty  of  misdemeanors.  Oath  is  to  be  made  of  the  facts  by  the  eomplaiuaot,  who 
enters  into  a  recognizance  lo  appear  and  prosecute  the  offenders  before  any  process  cmi 
issue.  This  oath  being  made  and  recognizance  taken,  the  Jadge  of  the  Circuit  Coart 
will  issue  a  warrant  to  apprehend  the  accused,  and  bring  them  before  him,  to  be  farther 
dealt  with  according  to  law.  When  apprehended,  it  is  the  province  of  the  Attorney 
of  the  United  States  to  conduct  the  prosecution  to  judgment.  I  have  no  authority  to 
administer  an  oath,  or  to  issue  a  warrant,  nor  have  I  the  power  to  issue  any  proc€*9  to 
arrest  and  detain  the  vessel  in  questiotij  unless  by  the  direction  of  an  Executive  officer  of  the 
United  States,  *  *  *  By  adverting  to  the  statutes,  it  will  be  seen  that  the  vessel  i« 
not  liable  to  seizure  for  the  act  of  any  person  enlisting  himself  to  go  on  board,  or  for 
hiring  or  retaining  another  person  to  enlist:  the  punimment  is  personal  to  the  offenders, 
*  *  *  It  is  impracticable  for  me,  or  for  any  other  officer  of  the  United  States,  to  take  any 
legal  measures  against  aggressors,  upon  the  iitdefinite  statement  of  certain  persons  being  com- 
rerned  in  an  illegal  transaction,    (British  Appendix,  vol.  iii,  pp.  119, 120.) 

This  precedent  will,  it  is  trusted,  be  borne  in  mind  whenever  the  Arbi- 
trators may  have  occasion  to  consider  the  questions  connected  with  the 
enlistment  of  certain  men  on  board  the  Shenandoah  on  the  night  of  the 
departure  of  that  vessel  from  Melbourne  in  1864. 

On  30th  September,  1820,  Mr.  Secretary  Adams  wrote  thus  to  the 
Portuguese  Minister,  the  Chevalier  de  Serra : 

The  judicial  power  of  the  United  States  is,  by  their  Constitution,  vested  in  their  Su- 
preme Conrt  and  in  Tribunals  subordinate  to  the  same.  The  Judges  of  these  Tribunals 
are  amenable  to  the  country  by  impeachment,  and  if  any  Portuguese  subject  has 
suffered  by  the  act  of  any  citizen  of  the  United  States  vrithin  their  jurisdiction,  it  is 
before  these  Tribunals  that  the  remedy  is  to  be  sought  and  obtained.  For  any  acts  of 
citizens  of  the  United  Static,  committed  out  of  their  jurisdiction  and  beyond  their 
control,  the  Government  of  the  United  States  is  not  responsible.    »    »     • 

The  Government  of  the  United  States  have  neither  countenanced  nor  permitted  any 
violation  of  their  neutrality  by  their  citizens.  They  have,  &y  various  and  successive  aeh 
of  legislation,  manifested  their  constant  earnestness  to  fulfill  their  duties  toward  all 
parties  to  that  war.  They  have  repressed  every  intended  violation  of  them  which  has  been 
brought  before  their  Courts,  and  substantiated  by  testimony,  conformable  to  principles  recognised 
byaU  Tribunals  of  a  similar  jurisdiction,    (British  Appendix,  vol.  iii,  pp.  1.57,  158.) 

On  the  14th  May,  1869,  Mr.  Hoar,  Attorney-General  of  the  United 
States,  thus  instructed  Mr.  Smith,  District  Attorney  for  Philadelphia: 

Whenever  complaint  is  nuide  against  any  vessel  on  trusttoorthy  evidence  sufficient  to  establish 
before  a  Court  of  Justice  probable  cause  to  believe  that  such  vessel  is  forfeitable  for  a  riofa- 
iion  of  the  Neutrality  Laws,  yon  are  instructed  to  file  a  libel,  and  arrest  the  vessel. 
(Documents  accompanying  the  Counter  Case  of  the  United  States,  Part  iii,  p.  743.) 

On  the  17th  May,  1869,  Mr.  Pierrepoint,  District  Attorney  of  New  York, 
wrote  to  Mr.  Attx)rney-General  Hoar  with  respect  to  certain  vessels 
called  the  Memphis  and  Santiago,  accused  of  a  hostile  destination 
against  Cuba: 

There  is  no  evidence,  as  yet^  on  which  to  detain  them.  I  would  suggest  that  if  the  Spam- 
ish  Minister  would  instruct  the  Spanish  Consul  here  to  take  some  pains  and  collect  some  eri- 
dence  relating  to  these  matters,  and  bring  it  to  my  notice,  I  shall  act  with  the  greatest 
promptness. 

On  the  11th  May,  1869,  Attorney-General  Hoar,  forwarding  this  let- 
ter to  Mr.  Secretary  Fish,  said: 

The  several  District  Attorneys  are  instructed  that,  whenever  sujjMent  evidence  is  made 
known  to  them  to  establish  before  a  Court  of  Justice  probable  cause  to  believe  that  any  rf««r/ 
i»  forfeitable  for  a  violation  of  the  neutrality  laws,  they  are  t-o  file  a  libel  and  arrest  the 
vessel.    (Cuban  Correspondence,  1866-71,  presented  with  the  American  Counter  Case, 

pp.  58,  59.) 

On  the  same  day,  Mr.  Attorney-General  Hoar  sent,  as  general  instruc- 
tions to  the  United  States  Marshals,  a  copy  of  a  letter  addressed  on  the 
20th  of  May  to  the  Marshal  for  the  Southern  District  of  JNew  York, 
which  contained  the  following  passage: 

It  is  not  deemed  best,  at  present,  to  authorize  or  require  you  to  employ  detectives  for  the 
special  purpose  of  discovering  violations  of  the  provisions  of  this  Act,   (the  Act  of  Congress 
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of  1818;)  but  tfour  and  j/Ottr  deputies  are  expected  to  receive  all  information  that  moif  be  of- 
feredj  aud  to  be  attentive  to  all  matters  of  saspicion  that  may  come  to  yoar  knowledge ; 
and,  In  cases  where  yoor  action  is  required,  to  be  vigilant,  prompt,  and  efficient.  I 
will  thank  you  to  communicate  to  me,  from  time  to  time,  any  information  that  you 
may  deem  trustworthy  and  important. 

On  the  28th  December,  1870,  Mr.  Fish,  Secretary  of  State,  wrote  thus 
to  Mr,  Eoberts,  the  Spanish  Minister : 

The  undersized  takes  the  liberty  to  call  the  attention  of  Mr.  Roberts  to  the  fact 
that  a  District  Attorney  of  the  United  States  is  un  officer,  whose  duties  are  regulated 
by  law,  and  who,  in  the  absence  of  executive  warrant,  has  no  right  to  detain  the  vessels 
of  American  citizens  tcithout  legal  proofs,  founded  not  upon  surmises,  or  upon  the  antecedent 
character  of  a  vessel,  or  upon  the  beli^  or  conviction  of  a  Consul,  but  upon  proof  submitted 
according  to  the  forms  required  by  law.     (British  Counter  Case,  page  46.) 

These  extracts  are  conceived  to  show  that  the  principles  and  rales  of 
practice  of  the  Executive  authorities  of  the  United  States,  as  to  the  ev- 
idence necessary  to  constitute  "  reasonable  ground  for  belief,"  that  any 
illegal  equipment  has  been  made  or  is  being  attempted  within  their  ju- 
risdiction, and  to  call  for  "diligence"  in  the  use  of  the  preventive 
powers  of  their  law,  have  always  been,  and  still  are,  essentially  the  same 
with  those  on  which  the  Government  of  Great  Britain  acted  during  the 
transactions  which  are  the  subject  of  the  present  inquiry. 

After  these  instances  of  the  practice  of  the  United  States  in  similar 
cases,  it  seems  hardly  necessary  to  recur  to  the  extraordi-    35.  or  u.^  >.uw,^- 
nary  suggestion  of  Mr.  Dudley,  adopted  in  the  American  Ar-  inf,„' ci;;;f,  ,Ir!;!e 
gument,  (page  44,)  that  whenever  the  American  Consul  at  bS  po^rSITho  .1" 
Liverpool  told  tlie  British  authorities  that  "he  had  no  ^cTertriHwi"  /nfu 
doubt"  about  the  character  of  a  particular  vessel,  they  «'^'''""=«- 
ought  to  have  accepted  this  as  sufficient  till  the  contrary  was  shown, 
:ind  not  to  have  thrown  the  burden  of  proof  upon  the  persons  giving 
the  information  ;  that  "  the  Government  ought  to  in vestigate  it,  and  not 
call  upon  us  for  proof."    It  was  indeed  quite  right  and  proper  that  the 
officers  of  the  British  Government  should  investigate  every  case  of 
which  they  were  so  inforojed  for  themselves,  as  well  as  they  were  able ; 
and  this  is  what  they  actually  did  on  all  occasions.    But  the  British  au- 
thorities at  Liverpool  had  too  frequent  experience  of  the  error  and  fallacy 
of  Mr.  Dudley^s  conclusions,  drawn  from  the  association  with  particular 
vessels  of  .firms  or  persons  known  or  believed  to  be  in  the  Confederate 
interest,  to  make  it  possible  for  them,  as  reasonable  men,  to  act  upon 
.  Mr.  Dudley's  charges  as  sufficient  to  throw  the  burden  of  proof  upon 
the  parties  accused,  even  if  such  a  principle  had  not  been  opposed  both 
to  British  and  to  American  law.    In  August,  1861,  the  American  Con- 
sul at  Liverpool,  through  Mr.  Adams,  denounced  the  Bermuda  a^  an 
'*  armed  steamer,"  which  was  *«  believed  to  be  about  to  be  dispatched 
with  a  view  of  making  war  against  the  people  of  the  United  States," 
and  which  was  ''ostensibly  owned  byFraser,  Trenholm  &  Co."*(Briti8h 
Appendix,  vol.  ii,  page  133.)    Mr.  Adams,  writing  to  Mr.  Seward  on  the 
30th  August,  1861,  said :    "  No  stronger  case  is  likely  to  be  made  out 
against  any  parties  than  this.     The  activity  of  our  Consuls,  Messrs. 
Wilding  and  Davy,  furnished  me  with  very  exact  information  of  all  the 
circumstances  attending  the  equipment  of  this  vessel,  and  yet  Her  Maj- 
esty's Government,  on  being  apprised  of  it,  disclaimed  all  power  to  in- 
terfere." (American  Appendix,  voL  i,  page  518.)    The  Bermuda,  never- 
theless, turned  out  to  be  an  ordinary  blockade-]:unner.    In  March  and 
April,  1863,  a  ship  called  the  Phantom,  building  at  Liverpool  by  W. 
Miller  &  Son,  for  Fraser,  Trenholm  &  Co.,  and  supplied  with  engines 
by  Fawcett,  Preston  &  Co.,  at  the  launch  or  trial  trip,  of  which  Captain 
Bullock,  Mr.  Tessier,  and  Mr.  E.  Hamilton,  &c.,  were  present;  and  an- 
other ship  called  the  Southerner,  building  at  Stockton  for  Fraser,  Tren- 
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holDi  &  Co.,  and  meaut  to  be  commanded  by  Captain  Batcher,  were  in 
like  manner  denounced.  Affidavits  of  the  connection  of  these  firms 
and  persons  with  the  ships  were  famished ;  and  the  accusations  were 
pressed  with  great  pertinacity,  even  after  Mr.  Squarey,  the  legal  adviser 
of  Mr.  Dudley,  at  Liverpool,  had  admitted  that  (as  to  the  Phantom) 
there  was  no  case.  About  the  Southerner,  Mr.  Dudley  affirme<l,  from 
the  beginning,  with  the  utmost  positiveness,  that  "  there  was  no  doubt,*' 
And  yet  it  turned  out  that  the  charges  as  to  both  these  vessels  also 
were  wholly  groundless,  notwithstanding  the  interest  in  them  of  those 
firms  and  persons,  whose  very  names  seem  to  have  been  supposed  by 
the  Consuls  of  the  United  States  to  be  sufficient  primafacie  evidence 
of  a  violation  of  the  law.  The  Phantom  proved  to  be  a  blockade-run> 
ner,  and  the  Southerner  to  be  a  passenger-vessel,  whose  first  employ- 
ment was  to  carry  Turkish  pilgrims  in  the  Mediterranean.  (British 
Appendix,  vol.  ii,  pages  167-209.) 

With  respect  to  the  value  of  the  suggestions,  in  the  Argument  of  the 

Thr  ,r«.rrnt  re  ^^^^^  Statcs,  tliat  ccrtaiu  parts  of  their  tulministrative 
r|h<.<y  Jf^'h^wT  machinery  (such  as  the  employment  of  District  Attorneys, 
w  oTpValtSVr*^  and  the  encouragement  offered  to  informers  by  the  law, 
which  gives  them  half  the  forfeitures  obtained  by  their 
means)  are  more  effective  than  the  practice  of  Great  Britain,  under 
which  the  Attorney-General  is  (in  England)  the  only  public  prosecutor, 
and  no  share  of  any  forfeiture  under  the  Foreign-Enlistment  Act  is 
given  to  informers ;  light  may  also  be  derived  from  the  prec/cding  ex- 
tracts. On  these,  however,  and  all  similar  points,  (giving  to  the  author- 
ities of  the  United  States  the  credit  which  they  claim  for  using  such 
preventive  powers  as  they  possessed  in  good  faith,  and  with  what  they 
deemed  due  diligence  for  their  intended  purposes,)  no  evidence  can  be 
more  instructive  than  that  of  practical  results. 

Between  the  years  1815  and  1818,  (notwithstanding  everything  which 
the  Executive  of  the  United  States  could  do  to  the  contrary,)  twenty- 
eight  vessels  were  armed  or  equipped  in,  and  dispatched  from,  the  port* 
of  the  United  States,  or  within  their  jurisdiction,  for  privateering 
against  Spain,  viz,  seven  at  New  Orleans,  one  at  Barrataria  in  the 
Gulf  of  Mexico,  two  at  Charleston,  two  at  Philadelphia,  twelve  at  Bal- 
timore, and  four  at  New  York.  (See  the  list  furnished  by  the  Spanish 
Minister,  Appendix  to  British  Ca^e,  vol.  iii,  page  132.) 

In  the  years  181C  to  1819,  twenty-six  ships  were  armed  in  and  dis- 
patched from  Baltimore  alone  for  privateering  against  Portugal.  (Let- 
ter from  Chevalier  de  Serra,  November  23, 1819.    Ibid.,  page  155.) 

In  the  period  between  1816  and  1828,  sixty  Portuguese  vessels  were 
captured  or  plundered  by  privateers  armed  in  American  ports,  and  the 
ships  and  cargoes  appropriated  by  the  captors  to  their  own  use.  (Letter 
from  Senhor  de  Figaniere  e  Morao.    Ibid.,  page  165.) 

The  Proclamation  of  President  Van  Buren,  of  the  5th  of  January, 
1838,  stated  that  information  had  been  receeived  that,  "  notwithstand- 
ing the  Proclamation  of  the  Governors  of  the  States  of  New  York  and 
Vermont,  exhorting  their  citizens  to  refrain  from  any  unlawful  acts 
within  the  territory  of  the  United  States,  and  notwithstanding  the 
presence  of  the  civil  officers  of  the  United  States,  •  •  •  arms  and 
munitions  of  war  and  other  supplies  have  been  procured  by  the  (Cana- 
dian) insurgents  in  the  United  States;  that  a  military  force,  consisting 
in  part,  at  least,  of  citizens  of  the  United  States,  had  been  actually 
organized,  had  congregated  at  Navy  Island,  and  were  still  in  arms  under 
the  command  of  a  citizen  of  the  United  States,  and  that  they  were  con- 
stantly receiving  accessions  and  aid.^ 
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On  the  10th  March,  1838,  a  temporary  Act  of  Congress  was  passed  to 
provide  for  more  efficacious  action  in  repressing  these  outrages  than  was 
provided  by  the  Act  of  1818. 

Nevertheless,  on  the  21st  November,  1838,  President  Van  Buren  found 
it  necessary  to  issue  another  Proclamation,  in  which  he  said  that,  in  dis- 
regard of  the  solemn  warning  heretofore  given  to  them  by  the  Procla- 
mations issued  by  the  Executive  of  the  General  Government,  and  by 
some  of  the  Governors  of  the  States,  citizens  of  the  United  States  had 
combined  to  disturb  the  peace  of  a  neighboring  and  friendly  nation ; 
and  a  "  hostile  invasion  ^  had  '*  been  made  by  the  citizens  of  the  United 
States  in  conjunction  with  Canadians  and  others,"  who  "  are  now  in 
arms  against  the  authorities  of  Canada,  in  perfect  disregard  of  their 
own  obligations  as  American  citizens,  and  of  the  obligations  of  the  Gov- 
ernment of  their  country  to  foreign  nations." 

In  August,  1849,  President  Taylor  issued  a  Proclamation,  stating  that 
there  was  "  reason  to  believe  that  an  armed  expedition"  was  '*  about  to 
be  fitted  out  in  the  United  States  with  an  intention  to  invade  Cuba ;" 
and  letters  were  written  on  the  subject  to  the  District  Attorneys  in  Lou- 
isiana and  at  Philadelphia,  Baltimore,  and  Boston.  (Appendix  to  Amer- 
ican Counter  Case,  pages  646-648.) 

On  the  7th  of  May,  1850,  Lopez,  nevertheless,  left  Orleans  with  five 
hundred  men ;  lauded  at  Cardenas,  and,  after  occupying  the  town,  fled 
on  the  approach  of  the  Spanish  troops,  and  returned  tx>  the  United 
States. 

It  appears,  from  the  Appendix  to  the  American  Counter  Case,  that 
orders  were  given  for  his  arrest  on  the  25th  of  May,  1850,  but  the  result 
is  not  mentioned.    (Pages  666, 667.) 

On  the  27th  May,  1850,  he  was  arrested,  but  discharged;  and  although 
the  Grand  Jury  brought  in  a  true  bill  against  him  on  the  21st  July,  the 
prosecution  was  abandoned. 

On  the  3d  August,  1850,  he  started  on  a  second  expedition  with  four 
hundred  men,  and  was  executed  in  Cuba  on  the  11th  September. 
(British-Counter  Case,  pages  36,  37.  See  also  Appendix  to  American 
Counter  Case,  pages  676-686.) 

In  October,  1853,  an  expedition  against  Mexico  issued  under  Walker 
from  San  Francisco,  and  seized  the  town  of  La  Paz.  In  May,  1855,  a 
second  expe<Htion  issued  from  the  same  city,  under  the  same  adventurer, 
against  Central  America.  This  exi)edition  landed  at  Realejo,  and 
Walker  continued  in  Central  America  until  May,  1857,  when  he  was 
conveyed  from  Rivas  in  the  United  States  ship  of  war  Saint  Mary's.  He 
th^n  made  preparations  in  the  United  States  for  a  third  expedition  ;  and 
these  renewed  preparations  occasioned  the  circular  of  September  18, 
1857,  urging  the  District  Attorneys  and  Marshals  to  use  "  due  diligence  " 
to  enforce  the  Act  of  1818.    (British  Counter  Case,  page  38.) 

In  spit.e  of  this.  Walker  again  eluded  the  law  on  the  11th  September, 
1857,  and  sailed  from  Mobile  with  three  hundred  and  fifty  men.  After 
'occupying  Fort  Castillo  in  Central  America,  he  was  intercepted  by  Com- 
modore Paulding  and  brought  to  the  United  States.  The  American 
Argument  mentions  this  officer  as  one  of  those  who  have  been  employed 
'*  to  maintain  the  domestic  order  and  foreign  peace  of  the  Government," 
(page  70;)  presumably  on  this  occasion;  but  it  will  be  seen,  from  the 
Appendix  to  the  American  Counter  Case,  that  his  conduct  was  severely 
censured  by  the  President  at  the  time,  (page  612.) 

In  December,  1858,  another  expedition  started  from  Mobile  in  the 
Susan,  but  was  frustrated  by  the  vessel  being  wrecked. 

In  November,  1859,  a  further  expedition  was  attempted  in  the  Fashion. 
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In  Jane,  1860,  Walker  made  his  last  expedition  from  the  United 
States,  and  was  shot  at  Truxillo.  (British  Counter  Case,  pages  37-40. 
See  also  Appendix  to  American  Counter  Case,  pages  515-518,  612-627, 
632-643,  707-709.) 

It  may  be  interesting  to  mention  that  a  correspondence,  respecting 
claims  between  the  Eepublic  of  Nicaragua  and  the  United  States,  has 
recently  been  published  in  the  official  Gazette  of  that  Republic,  in  which 
the  Government  of  Nicaragua  desired  that,  in  a  proposed  adjustment  of 
claims  by  a  Mixed  Commission,  the  claims  of  Nicaragua  for  injuries  and 
losses  sustained  by  these  "filibustering "expeditions  should  be  taken 
into  consideration.  The  Government,  however,  of  the  United  States 
declined  all  responsibility,  on  the  ground  that  they  had  fulfilled  all  that 
could  be  required  of  them,  either  by  the  laws  of  the  United  States  or 
by  international  law,  and  declared  these  claims  to  be  inadmissible. 

The  British  Counter  Case  gives  an  account  of  the  open  preparations 
for  an  attack  on  Canada  continued  during  the  years  1865-'66.  The  first 
raid  took'  place  from  Buffalo  and  Saint  Alban's  in  June,  1866. 

The  second  raid  was  from  Malone  and  Saint  Alban's,  in  May,  1870. 

The  third  raid  was  on  the  Pembina  frontier,  in  October,  1871. 

Expeditions  proceeded  from  the  United  States,  in  aid  of  the  Cuban 
insurgents,  in  the  Grapeshot  and  Peritt,  in  May,  1869;  and  from  New 
Orleans  in  the  Cespedes,  or  Lilian,  in  October,  1869.  (The  latter  was 
stopped  at  Nassau.) 

Another  expedition,  in  the  Hornet  or  Cuba,  (the  vessel  having  been 
previously  libeled  in  the  Admiralty  Court  and  bonded  in  1870,)  landed 
in  Cuba  in  January,  1871.    (British  Counter  Case,  page  45.) 

The  foregoing  narrative  is  necessarily  brief  and  imperfect ;  but  it 
shows,  besides  the  systematic  privateering  practiced,  by  subjects  of  the 
United  States,  against  Spain  and  Portugal  in  1816-'28,  (when  upward 
of  fifty-four  privateers  are  mentioned  as  having  been  armed  and  dis- 
l>atched  from  American  ports,)  two  expeditions  against  Cuba  under  Lopez ; 
six  expeditions  under  Walker;  three  Fenian  raids;  and  three  exi>e<li- 
tions  in  aid  of  the  Cuban  insurgents.  The  latter,  according  to  the 
reports  in  the  Anierican  press,  would  appear  to  be  still  continued. 

IX. — General  Conclusion  :  the  failure  to  prevent  does  not  always  prove  a 

tcant  of  *'  due  diligence^ 

The  general  result,  to  which  we  have  been  led  as  well  by  reason  and 
principle  as  by  experience,  is  this :  that  occasional  (it  may 

3".  The  general  re-     ^  il.c_^\^'l  j.  j.  i.  a.  ll 

.u!t  proves,  that  cvcu  bc  frequeut)  failures  to  prevent  acts  contrary  to  law, 

many  tiiilureis  in  pre-  3       »      »         •  .  n    *  ji  oi  ■      j.  j^iT     1  »_ 

vrni  m«y  happen,  aud  injurious  to  2k  fricudly  Scate,  may  nevertheless  be 

Without  wnnt  of  due  j.»        1  •     j.         ^  •a'»  •  'a.^'  -ii  ^*»j» 

««i. fence,  from  cutircly  cousistcut  With  a  senous  intention  and  bona-fide 
(joverutnenu,  cannot  cudcavor,  ou  thc  part  of  tho  Government  whose  subjects 

be  held  responsible.  •.»  .  *  ^t    '        *  ^        •         •j'j.*  ^  a      .1 

commit  such  acts  within  its  jurisdiction,  to  prevent  them, 
aud  with  the  use  of  due  diligence  for  that  purpose ;  that,  without  timely 
information  and  evidence  of  a  legal  kind,  sufficient  and  proper  to  con- 
stitute a  '^reasonable  ground  of  belief,"  no  obligation  to  use  any  such 
diligence  arises,  and  that  the  Government  of  a  civilized  nation  cannot 
be  held  wanting  in  due  diligence  if,  having  made  reasonable  provision 
by  law  for  the  prevention  of  illegal  acts  of  this  nature  on  the  part  of  its 
citizens,  it  proceeds  to  deal  with  all  such  cases  in  a  legal  course,  accord- 
ing to  its  accustomed  methods  of  civil  administration.  This  is,  in  fact, 
the  *'  diligence,"  and  the  only  diligence  which  is,  in  such  cases,  generally 
"due"  from  an  independent  State  to  a  foreign  Government ;  and  from 
this  it  follows  that  accidental  and  unintentional  difficulties  or  delays, 
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or  even  slips  and  errors,  such  as  are  liable  to  result,  in  the  conduct  of 
public  affairs,  from  the  nature  of  the  subordinate  instruments  by  which, 
and  the  circumstances  under  which,  civil  Government;  is  necessarily  car- 
ried on,  and  against  which  no  human  foresight  can  always  absolutely 
provide,  ought  not  in  themselves  to  be  regarded  as  instances  or  proofs 
of  a  want  of  '*  due  diligence,"  where  good  ftiith  and  reasonable  activity 
on  the  part  of  the  Government  itself  has  not  been  wanting.  Least  of 
all  can  the  Government  of  a  free  country  be  held  wanting  in  due  diligence, 
on  the  ground  of  errors  of  judgment,  into  which  a  Judge  of  a  Court  of 
Law,  in  the  exercise  of  a  legal  jurisdiction  properly  invoked,  may  have 
fallen  (as  when  the  Florida  was  acquitted  at  Nassau)  in  the  decision  of 
a  particular  case. 

''The  United  States  agree  with  Her  Majesty's  GovernmeDt  when  it  says,  as  it  doen 
in  its  Connter  Case,  that  it  should  not  be,  and  they  hope  it  is  not,  in  the  power  of  Her 
Majesty's  Government  to  instruct  a  judge,  whether  ivt  the  United  Kingdom  or  in  a 
colony  or  dependence  of  the  Crown,  how  to  decide  a  particular  case  or  question.  No 
judge  in  Her  Majesty's  dominions  should  submit  to  be  so  instructed ;  no  community, 
however  small,  should  tolerate  it ;  and  no  minister,  however  powerful,  should  ever 
think  of  attempting  it."    (Argument  of  the  United  States,  p.  121.) 

This  being  so,  if  the  Government  had  information  and  evidence  which 
made  it  their  duty  to  detain  such  a  ship  as  the  Florida,  and  to  endeavor 
to  prosecute  her  to  condemnation,  and  if  they  actually  did  so,  and 
offered  for  that  purpose  proper  evidence,  they  used  all  the  diligence 
which  was  due  from  them.  Over  the  judgment,  whether  right  or  erro- 
neous, they  had  no  control ;  and  for  it,  if  erroneous,  they  have  no  respon- 
sibility.^ 

But  the  counsel  of  the  United  States  say  that — 

"  The  efforts  of  the  British  Case  and  Counter  Case  to  ascribe  to,  or  apportion  among, 
the  various  departments  of  national  authority,  le^slative,  judicial,  and  executive, 
pnucipal  or  subordinate,  the  true  measure  of  obligation  and  responsibility,  and  of  fault 
or  failure,  in  the  premises,  as  among  themselves j  seem  wholly  valueless.  If  the  sum  of 
the  obligations  of  Great  Britain  to  the  United  States  was  not  performed,  the  nation  wan 
in  fault,  wherever,  in  the  functions  of  the  State  or  their  exercise,  the  failure  in  duty 
arose."    (Argument,  p.  147.) 

The  question,  whether  ^'  the  sum  of  the  obligations  of  Great  Britain 
to  the  United  States^  was  or  was  not  performed,  (which  is  the  point  at 
issue,)  seems  to  be  here  assumed.  A  petitio  prirun^pii  cannot,  of  course, 
be  an  answer  to  arguments  intended  to  show  that  the  sum  of  those  na- 
tional obligations  was,  in  fact,  performed.  The  United  States  affirm  that 
in  the  various  cases  in  which  they  themselves  failed  to  prevent,  within 
their  own  territory,  equipments  and  expeditions  hostile  to  other  States, 
the  sum  of  their  own  national  obligations  was  performed ;  and  yet  they 
seem  to  deny  to  the  Government  of  Great  Britain  the  benefit  of  the  same 
equitable  principles  of  judgment. 

X. — Of  the  burden  of  proof  according  to  the  Treaty. 

They  go  further:  they  seek  to  invert  the  whole  burden  of  proof  in  the 
present  controversy : 

United    Su  tea   t  n 

The  fmindaiion  of  the  obligation  of  Great  Britain  to  use  "due  diligence  o!S3"/lSw^  I'a 
to  jwcrewt "  certain  acts  and  occurrences  within  its  jurisdiction,  as  men-  i^b  p««ent  conuo 
tiwied  in  the  three  Bules,  is,  that  those  acts  and  occurrences  within  itsjurisdic-  ^'""' 

^  The  judgment  of  acquittal,  when  once  pronounced  by  the  Court  of  Admiralty  in  favor 
of  the  vessel,  was  conclusive,  as  a  judgment  tit  rem,  preventing  the  possibility  of  her 
being  afterward  again  seized  as  forfeited  for  a  breach  of  the  British  Foreign-Enlistment 
Act,  except  on  the  ground  of  some  new  violation  of  the  law,  subsequent  to  that  judg- 
ment. This  point  of  law  was  expressly  determined  b^  the  Supreme  Court  of  the  United 
States  in  th&case  of  Gelstou  vs.  Hoyt,  already  mentioned.  The  effect  of  judgments  in 
rem  by  courts  of  admiralty  is  everywhere  recognized  by  international  law. 
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ium  are  offenses  against  intertialional  latCj  and,  being  iujarious  to  the  United  States,  fttp^ 
nished  just  occasion  for  resentment  on  their  part,  and  for  reparation  and  indemnity  by 
Great  Britain,  unless  these  offensive  acts  and  occurrences  shall  be  affirmatively  shown 
to  have  proceeded  froih  conduct  and  causes  for  which  the  Government  of  Great  Britain 
is  not  responsible.  But  by  the  law  of  nations  the  State  is  responsible  for  all  offenses  comm,itied 
against  international  late  arising  within  its  jurisdiction ^  by  which  a  foreign  State  safEen: 
injury,  unless  the  former  can  clear  itself  of  responsibility  by  demonstrating  its  freedom  from 
fault  in  the  premises,    (Page  154.) 

And  again,  at  page  154 : 

The  nature  of  the  presumptire  relation  which  the  Slate  bears  to  the  offenses  and  injuries  imr 
puted  and  proved  necessanly  throws  upon  it  the  burden  of  the  exculpatory  proof  aemandnl : 
that  is  to  say,  the  proof  of  due  diligence  on  its  part  to  prevent  the  offenses  which,  iii 
fact  and  in  spite  of  its  efforts,  have  been  committed  within  its  jnrisdiotion,  and  bav^ 
wrought  the  injuries  complained  of. 

In  the  face  of  the  sixth  article  of  the  Treaty,  by  which  Her  Majesty 

expressly  declines  to  absent  to  the  three  Bales  as  a  state- 

,bJ!  ireilSireM  "iS;  ment  of  principles  of  international  law  which  were  in  force 

M,ie.oftheTr«itT.    y^jj^jj  ^|jgg^,  claiffis  arosc,  but  agrees  that  the  Arbitrators 

may  apply  these  rules  to  the  decision  of  the  claims,  upo^i  the  footing  of 
an  undertaking  by  Great  Britain  to  act  upon  their  principles — it  is  here 
assnmed  that  all  such  acts  or  occurrences  within  British  jurisdiction  a« 
are  mentioned  in  the  Treaty  are  to  be  dealt  with  by  the  Arbitrators  as 
offenses  against  international  law ;  notwithstanding  the  proofs,  given  in 
the  British  Counter  Case  and  the  annex  (A)  thereto,  and  referred  to  at 
the  commencement  of  this  paper,  that  international  law  never  did  require 
a  neutral  Government  to  prohibit  and  prevent  the  manufacture,  sale, 
and  dispatch  of  unarmed  ships  of  war,  by  its  citizens  within  its  terri- 
tory, for  a  belligerent. 

In  the  face  of  the  three  Bules  themselves,  which  affirm  the  obligation 
of  due  diligence  to  prevent,  only  wlfen  there  are  "  reasonable  grounds 
to  believe^  that  some  prohibited  act  has  been  or  is  about  to  be  done, 
the  United  States  decline  the  burden  of  establishing,  in  each  or  any 
case,  the  existence  of  this  preliminary  and  indispensable  condition,  rea- 
sonahle  ground  for  belief;  and  they  ask  that  tliis  should  be  taken  for 
granted  in  every  case  until  it  is  disproved. 

To  justify  this  disregard  of  the  primary  condition  of  the  rules,  they 
appeal  to  a  supposed  law  of  nations,  which  is  said  universally 
u.DsdoM  not  justify  to  throw  the  onus  of  demonstrating  its  own  freedom  from 
thwatieipt.  "fault  in  the  premises "  upon  every  State  whose  citizens 
commit  any  offense  against  international  law,  injnrious  to  a  foreign 
State  within  its  jurisdiction;  which  principle,  as  wa«  shown  in  the  early 
part  of  this  paper,  has  never  been  extended  to  cases  (like  the  present) 
when  the  acts  in  question  have  been  done  by  individuals  or  by  small 
numbers  of  citizens.  The  United  States  do  not  admit  themselves  to  be 
responsible  for  all  the  equipments  and  hostile  expeditions  of  their  citi- 
zens against  foreign  States  which  they  have  failed  to  prevent,  under 
the  propositions  that  "it  is  presumed  that  a  Sovereign  knows  what  his 
subjects  openly  and  frequently  commit;^  that,  "as  to  his  power  of  hin- 
dering the  evii,  this  likewise  is  also  presumed  unless  the  want  of  it  be 
clearly  proved."  But,  if  those  propositions  would  not  be  applicable 
against  the  United  States,  why  are  they  to  be  applied  against  Great 
Britain,  to  cases  much  further  removed  in  their  nature  and  circumstancei^ 
from  the  terms  of  the  propositions  t 

It  happens  that  there  is  a  decision  of  weight,  of  which  the  Uniteil 

41.  The  decision  in  Statcs  loug  ago  had  the  benefit  in  a  former  controversy 

!iti^b^t"hc  comm?.:  with  Great  Britain,  under  circumstances  not  very  dissimilar 

TrratV  Sf'*7nM^I  J"  principlc,  which  Is  dlrcctly  opposed  to  this  attempt  on 

,M.n«t  it.  their  part  now  to  alter  the  burden  of  proof.    The  Unite<l 
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States  come  before  the  Arbitrators  under  an  agreement  of  the  Queen 
of  Great  Britain,  by  which  Her  Majesty  authorizes  the  Arbitrators  to 
assume  that  she  had  undertaken,  when  the  present  claims  arose,  to  act 
upon  the  principles  set  forth  in  the  three  Eules,  though  not  admitting 
them  to  have  been  then  in  force  as  rules  of  international  law.  In  1798, 
Great  Britain  came  before  the  Commissioners  of  Claims  under  the  Treaty 
of  1794,  with  an  actual  undertaking  by  the  United  States  to  use  all  the 
means  in  their  power  to  restore  all  British  prizes  brought  into  ports  of 
the  United  States,  after  a  certain  date,  by  any  vessel  illegally  armed 
within  their  jurisdiction,  and  with  an  acknowledgment  of  their  conse- 
<]uent  obligation  to  make  compensation  for  such,  if  any,  of  those  prizes 
as  they  might  not  have  used  all  the  means  in  their  power  to  restore. 
The  undertaking  of  Great  Britain,  now  to  be  assumed  by  the  Arbitra- 
tors, is  conditional  upon  the  existence  of  "  reasonable  grounds  for  belief^ 
of  certain  facts  by  the  British  Government  in  the  case  of  each  of  the 
vessels  for  which  Great  Britain  is  sought  to  be  made  responsible.  The 
undertaking  of  the  United  States,  in  1794,  was  also  dependent  upon 
certain  conditions  of  fact.  What  was  the  decision  of  the  Commissioners 
in  the  case  of  the  Elizabeth  f  (British  Counter  Case,  pp.  29,  30,  and 
British  Appendix,  vol.  v,  p.  322  :) 

"  From  this  fixamiDation  of  the  letter,  which  is  given  to  us  for  a  rnle,  (Mr.  Jefferson 
to  Mr.  Hammond,  5th  September,  1793,)  it  results  that  it  was  the  opinion  of  the.  Presi- 
dent, therein  expressed,  that  it  was  incumbent  on  the  United  States  to  make  restitu- 
tion of,  or  compensation  for,  all  such  vessels  and  property  belonging  to  British  subject-s 
as  should  have  been,  first,  captured  between  the  dates  of  June  5  and  August  7  within 
the  line  of  jurisdictional  protection  of  the  United  States,  or  even  on  the  high  seas ;  if, 
secondly,  such  captured  vessel  and  property  were  brought  into  the  ports  of  the  Unif>ed 
States ;  and,  thirdly,  provided  that,  in  cases  of  capture  on  the  high  seas,  this  responsi- 
bility should  be  limited  to  captures  made  by  vessels  armed  within  their  ports;  and, 
fourthly,  that  the  obligation  of  compensation  should  extend  only  to  captures  made  be- 
fore the  7th  August,  in  which  the  United  States  had  confessedly  forebome  to  use  all  the 
means  in  their  power  to  procure  restitution  ;  and  that,  with  respect  to  cases  of  captures 
made  under  the  first,  second,  and  third  circumstances  above  enumerated,  but  brought 
in  after  the  7th  August,  the  President  had  determined  that  all  the  means  in  the  power 
of  the  United  States  should  be  used  for  their  restitution,  and  that  compensation  would 
be  equally  iucumbent  on  the  United  States  in  such  of  these  cases  (if  any  such  should 
at  any  future  time  occur)  where,  the  United  States  having  decreed  restitution,  and  the 
captors  having  opposed  or  refused  to  comply  with  or  submit  to  such  decree,  the 
United  States  should  forbear  to  carry  the  same  into  effect  by  force. 

''Such  was  the  promise.  In  what  manner  was  that  promise  to  be  carried  into 
effect  f  It  was  not  absolute  to  restore  by  the  hand  of  power,  in  all  cases  where  com- 
plaint should  be  made.  ##♦#»# 

*'  No,  the  promise  was  conditional.  We  will  restore  in  all  those  cases  of  complaint 
where  it  shall  be  established  by  sufficient  testimony  that  the  facts  are  true  which  form  the  basis 
of  our  promise — that  is,  that  the  property  claimed  belongs  to  British  subjects;  that  it 
was  taken  either  within  the  line  of  jurisdictional  protection,  or,  if  on  the  high  seas, 
then  by  some  vessel  illegally  armed  in  our  ports ;  and  that  the  property  so  taken  has 
been  brought  within  our  ports.  By  whom  were  these  facts  to  be  pj'ovedf  According  to 
every  principle  of  reasonj  justice^  or  equity^  it  belongs  to  him  who  claims  the  benefit  of  a 
promise  to  prove  that  he  is  the  person  in  whose  favor,  or  under  the  circumstances  in  which  the 
promise  teas  intended  to  operate." 

XI. — Special  questions  remaining  to  be  considered. 

These  are  the  arguments,  upon  the  subject  of  the  diligence  generally 
due  by  Great  Britain  to  the  United  States,  with  reference  ^^  ^  .  ^ 
to  the  subjects  to  which  the  three  Eules  of  the  Treaty  of  tioireSnJTo'^ 
Washington  relate,  and  the  principles  according  to  which 
that  diligence  is  to  be  proved  or  disproved,  which  it  has  been  desired 
by  Her  Britannic  Majesty's  Counsel  to  submit  to  the  Arbitrators.  There 
remain  some  other  special  questions,  which  require  separate  examina* 
tion : 
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1.  Whether  the  diligence  due  from  Great  Britain,  as  to  any  vessel 
equipped  contrary  to  the  first  Bule,  extended  to  the  pursuit  of  the  ves- 
8ei  by  a  naval  force  after  she  had  passed  beyond  British  jurisdiction  t 

2.  Whether  the  diligence,  so  due,  extended  to  an  obligation,  on  the 
re-entry  of  any  such  vessel  into  a  British  port,  after  she  had  been  com- 
missioned by  the  Confederate  States  as  a  public  ship  of  war,  to  seize 
and  detain  her  in  such  port!    And, 

3.  Whether  supplies  of  coal,  furnished  in  British  ports  to  Confed- 
ei*ate  cruisers,  can  be  regarded  as  infractions  of  the  second  Bule  of 
the  Treaty,  or  as  otherwise  wrongful  against  the  United  States  t 

XII. — There  existed  no  duty  to  pursue  ships  beyond  tJie  limits  of  British 

jurisdiction. 

Upon  the  first  of  these  three  points,  the  sole  argument  of  the  United 
4a.  A-  tn  the  .1  Stutcs  appcars  to  be  derive<l  from  the  precedent  of  the  Ter- 
'Ju'iT!  T1.7  jLTr*  ceira  expedition  in  1829.    It  is  a  strange  proposition,  and 
expedition.  ^^^  uHsupportcd  by  any  principle  or  authority  in  interna- 

tional law,  that,  because  a  Government,  which  conceived  its  neutrality 
laws  to  have  been  infringed  upon  a  particular  occasion,  may  have 
thought  fit  to  visit  that  offense  by  extraordinary  measures  (really  in  the 
nature  of  war  or  reprisals)  beyond  its  own  territory,  therefore  it  placed 
itself  under  an  obligation  to  take  similar  measures  upon  subsequent 
occasions,  if  any  such  should  occur  of  a  like  character.  In  point  of  fact, 
there  is  no  similarity  between  the  Terceira  case,  which  (in  the  view  takeu 
of  it  by  the  British  Government)  was  an  expedition  of  embodied,  t  loagh 
ujiarmed  troops,  proceeding  in  transports  from  Great  Britain,  against 
an  express  prohibition  of  the  British  Government,  for  the  invasion  of  a 
friendly  territory,  and  the  departure  of  unarmed  vessels,  for  the  use  of 
the  Confederates,  from  British  ports.  In  point  of  international  law, 
the  British  Government  was  not  only  under  no  obligation  to  pursue 
the  Terceira  expedition,  but  Sir  Robert  Phillimore  (whose  authority  is 
so  much  extolled  in  the  Argument  of  vhe  United  States)  distinctly  con- 
demns that  proceeding.  **  The  Government,^  he  says,  **  were  supported 
by  a  majority  in  both  Houses  of  Parliament ;  but  in  the  protest  of  the 
House  of  Lords,  and  in  the  resolutions  of  (i. «.,  moved  in)  the  House  of 
Commons,  (which  condemned  the  proceedings  of  the  Government,)  the 
true  principles  of  international  law  are  found."  (Commentaries,  vol.  iii, 
p.  235.) 

The  two  remaining  points  are  those  on  which  the  Arbitrators  have 
consented  to  receive  arguments,  embracing  other  important  questions, 
both  of  international  law,  and  as  to  the  proper  interpretation  of  the 
rules  of  the  Treaty  of  Washington,  in  addition  to  the  question  of  the 
diligence  (if  any)  due  from  Great  Britain  to  the  United  States,  in  those 
respects. 


Chapter  II. — ^On  the  special  question  op  the  effect  of  the 
commissions  of  the  confederate  ships  of  war,  on  theib  en- 
TRANCE INTO  British  ports. 

It  is  contended  by  the  United  States  that  these  ships  (or  at  least  such 

of  them  as  had  been  illegally  equipped  in  British  territory) 

.t/ucu'ooS'thrut  ought  to  have  been  seized  and  detained,  when  they  came 

rui^oftheTrr-tr.     .^^.^  BHtish  ports,  by  thc  British  authorities.    This  arga- 
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inent  depends  upon  a  forced  constraction  of  the  concluding  words  of 
the  first  Bale,  in  Article  VI  of  the  Treaty  of  Washington  ;  which  calls 
upon  the  neutral  Stat«  to  "  use  due  diligence  to  prevent  the  departure 
from  its  jurisdwtion  of  any  vessel  intendM  to  cruise  or  carry  on  war  as 
above,  such  vessel  having  been  specially  adapted,  in  whole  or  in  part, 
within  such  jurisdiction,  to  warlike  use.''  Does  this  Rule  authorize  the 
Arbitrators  to  treat  it  as  a  duty  undertaken  by  Great  Britain,  to  seize 
Confederate  cruisers  commissioned  as  public  ships  of  war  and  entering 
British  ports  in  that  character,  without  notice  that  they  would  not  t^ 
received  on  the  same  terms  as  other  public  ships  of  war  of  a  belligerent 
State,  if  they  were  believed  to  have  been  "  specially  adapted,  in  whole 
or  in  part,  within  British  jurisdiction,  to  warlike  use  f  *'  The  negative 
answer  to  this  inquiry  results  immediately  from  the  natural  meaning 
of  the  words  of  the  Rule  itself,  which  plainly  refer  to  a  departure  from 
the  neutral  territory  of  a  vessel  which  has  not  at  the  time  of  such  de- 
parture ceased  to  be  subject^  according  to  the  law  of  nations,  to  tlie 
netitral  jurisdiction;  and  the  cruising  and  carrying  on  war  by  which 
still  rests  in  intention  and  purpose  only,  and  has  not  become  an  accom- 
plished fact,  under  the  public  authority  of  any  belligerent  Power. 

If  a  public  ship  of  war  of  a  belligerent  Power  should  enter  neutral 
waters  in  contravention  of  any  positive  regulation  or  pro- 
hibition of  the  neutral  Sovereign,  of  which  due  notice  had  or^JuMt  SiiiTI 

1  •  V  'vj.  j'^L^it  o  A.»  1  war  in  neutral  port*. 

been  given,  she  might,  according  to  the  law  of  nations,  be 
treated  as  guilty  of  a  hostile  act,  a  \iolation  of  neutral  territory ;  and 
hostile  acts  may  of  course  be  justifiably  repelled  by  force.  But  the 
original  equipment  and  dispatch  from  neutral  territory  of  the  same 
ship,  when  unarmed,  whether  lawful  or  unlawful,  was  no  hostile  act ; 
and  a  foreign  Power,  which  afterward  receives  such  a  ship  into  the 
public  establishment  of  its  navy,  and  gives  her  a  new  character  by  a  pub- 
lic commission,  cannot  be  called  upon  to  litigate  with  the  neutral  Sovereign 
any  question  of  the  municipal  law  of  the  neutral  State,  to  whose  jurisdic- 
tion it  is  in  no  matter  subject.  The  neutral  State  may,  if  it  think  fit,  give 
notice  (though  no  authority  can  be  produced  for  the  proposition  that 
it  is  under  any  international  obligation  to  do  so)  that  it  will  not  allow 
the  entrance  of  a  particular  description  of  vessels,  whether  commis- 
sioned or  not,  into  its  waters;  if  it  gives  no  such  notice  it  has 
no  right,  by  the  law  of  nations,  to  assume  or  exercise  any  juris- 
diction whatever  over  any  ship  of  war  coming  into  its  waters  under  the 
flag  andpublic  commission  of  arecognized  belligerent.^  Such  a  ship,  com- 
mitting no  breach  of  neutrality  while  within  neutral  waters,  is  entitled  to 
extra-territorial  privileges ;  no  court  of  justice  of  the  neutral  country 
can  assume  jurisdiction  over  her ;  the  flag  and  commission  of  the  bel- 
ligerent power  are  conclusive  evidence  of  his  title  and  right ;  no  inquiry 
can  be  made,  under  such  circumstances,  into  anything  connected  with 
her  antecedent  ownership,  character,  or  history.  Such  was  the  de- 
cision (in  accordance  with  well-established  principles  of  international 
law)  of  the  highest  judicial  authority  in  the  United  States  in  1811,  in 
the  case  of  the  Exchange,  a  ship  claimed  by  American  citizens,  in  Amer- 
ican waters,  as  their  own  property ;  but  which,  as  she  had  come  in  as  a 
public  ship  of  war  of  France,  under  the  commission  of  the  first  Em- 
peror Napoleon^  was  held  to  be  entitled  to  recognition  as  such  in  the 
waters  of  the  United  States,  to  the  entire  exclusion  of  every  proceeding 

^  TLe  proceedings  of  the  British  GovemmeDt,  in  the  case  of  the  Tuscaloosa,  turned 
entirely  upon  the  question  iivhetber  she  "was.  or  was  not,  ApiizCf  whose  entrance  into  a 
British  port  was  prohibited  by  the  rules  publicly  issued  by  the  Queen  at  the  beginning 
of  the  war. 
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and  inquiry  whatever,  which  might  tend  in  any  way  to  deprive  her  of 
the  benefit  of  that  privileged  character.  The  principles  laid  down  in 
the  following  extracts  from  that.jndgment  are  in  accordance  with  those 
which  will  be  found  in  every  authoritative  work  on  international  law 
which  treats  of  the  subject;  (see  the  passages  from  Ortolan,  Haute- 
feuille,  Pando,  &c.,  cited  at  length  in  the  note  to  the  British  Counter 
Case,  pp.  14, 15 ;  also  Azuni,  vol.  ii,  (Paris  edition,  1805,)  pp.  314,  315. 
&c. ;  and  Bluntschli's  ^'Droit  international,^  Article  321,  p.  184  of  the 
French  translation  by  Lardi :) 

The  world  beiD^  composed  of  distinct  ftovereiKnties,  possessiug  equal 
rights  and  equal   independence,  whose  mntnal  benefit  is  promoted  by  lihlSje?^  "^  '*^ 
intercourse  with  each  other,  and  by  an  interchange  of  thoso  good  offices 
which  humanity  dictates  and  its  wants  require,  aU  Sovereigns  have  consented  to  a 
relaxation  in  practice,  in  cases  under  certain  peculiar  circumstances,  of  that  absolute 
and  complete  jurisdiction  within  their  respective  territories  which  sovereignty  confttrs. 

This  consent  may,  in  some  instances,  be  tested  by  common  usage  and  by  common 
opinion  growing  out  of  that  usage. 

A  nation  would  justly  be  considered  as  violating  its  faiths  although  that  faith  might 
not  be  expressly  plighted,  which  should  suddenly,  and  without  previous  notice,  exer- 
cise its  territorial  powers  in  a  manner  not  consonant  to  the  usages  and  received  obli- 
gations of  the  civilized  world. 

This  full  and  absolute  territorial  jurisdiction  being  alike  the  attribute  of  every  Sov- 
ereign, and  being  incapable  of  conferring  extra-territorial  power,  would  not  seem  to 
contemplate  foreign  Sovereigns  nor  their  sovereign  rights  as  its  objects.  One  Sover- 
eign being  in  no  respect  amenable  to  another,  and  beings  bound  by  obligations  of  the 
highest  character  not  to  degrade  the  dignity  of  his  nation,  by  placing  himself  or  its 
sovereign  rights  within  the  jurisdiction  of  another,  can  be  supposed  to  enter  a  foreign 
territory  only  under  an  express  license,  or  in  the  confidence  that  the  immunities  be- 
longing to  his  independent  sovereign  station,  though  not  expressly  stipulated,  are 
reserved  by  implication,  and  will  be  extended  to  him. 

This  perfect  equality  and  absolute  independence  of  Sovereigns,  and  this  common  in- 
terest impelling  them  to  mutual  intercourse  and  an  interchange  of  good  offices  with  each 
other,  have  given  rise  lo  a  class  of  cases  in  which  every  Sovereign  is  understood  to 
waive  the  exercise  of  a  part  of  that  complete  exclusive  territorial  jurisdiction  which 
has  been  stated  to  be  the  attribute  of  every  nation. 

If,  for  reasons  of  state,  the  ports  of  a  nation  generally,  or  any  particular  ports,  be 
closed  against  vessels  of  war  generally,  or  the  vessels  of  any  particular  nation,  notice 
is  usually  given  of  such  determination.  If  there  be  no  prohibition,  the  port«  of  a 
friendly  nation  are  considered  as  open  to  the  public  ships  of  all  powers  with  whom  it 
is  at  peace,  and  they  are  supposed  to  enter  such  ports,  and  to  remain  in  ihem^  while  allotced 
to  remain^  under  the  protection  of  the  Government  of  the  place. 

When  private  iudividuals  of  one  nation  spread  themselves  through  another  as  busi- 
ness or  caprice  may  direct,  mingling  indiscriminately  with  the  inhabitants  of  that 
other,  or  when  merchant-vessels  enter  for  the  purposes  of  trade,  it  would  be  obviously 
inconvenient  and  dangerous  to  society,  and  would  subject  the  laws  to  continual  infrac- 
tion and  the  Government  to  degradation,  if  such  individuals  or  merchants  did  not  owe 
temporary  and  local  allegiance,  and  were  not  amenable  to  the  jurisdiction  of  the 
country.  Nor  can  the  foreign  Sovereign  have  any  motive  for  wishing  such  exemption. 
His  subjects  thus  passing  into  foreign  countries  are  not  employed  by  him,  nor  are  they 
engaged  in  national  pursuits.  Consequently,  there  are  powerful  motives  for  not  ex- 
empting persons  of  this  description  from  the  jurisdiction  of  the  country  in  which  they 
are  found,  and  no  one  motive  for  requiring  it.  The  implied  license,  therefore,  under 
which  they  enter  can  never  be  construed  to  grant  such  exemption. 

But  in  all  respects  different  is  the  situation  of  a  public  armed  ship.  She  constitutes 
a  part  of  the  military  force  of  her  nation  ;  acts  under  the  immediate  and  direct  com- 
mand of  the  Sovereign ;  is  employed  by  him  in  national  objects.  He  has  many  and 
powerful  motives  for  preventing  those  objects  from  being  defeated  by  the  interference 
of  a  foreign  State.  Such  interference  cannot  take  place  without  affecting  his  power 
and  his  dignity.  The  implied  license,  therefore,  under  which  such  vessel  enters  a 
friendly  port  may  reasonably  be  construed,  and  it  seems  to  the  court  ought  to  be  con- 
strued, as  containing  an  exemption  from  the  jurisdiction  of. the  Sovereign  within  whoso  ter- 
ritory she  claims  the  rights  of  hospitality. 

Upon  these  principles,  by  the  unanimous  consent  of  nations,  a  foreigner  is  amenable 
to  the  laws  of  the  place ;  but  certainly,  in  practice,  nations  have  not  yet  asserted  their 
Jurisdiction  over  the  public  armed  ships  of  a  foreign  Sovereign  entering  a  port  open  for 
their  reception. 

The  words  of  Bluntschili  are : 

ii  Other  authorities. 

Exceptionellement   on   accorde    ^exterritoriality    aux    navires  de 
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*^u6rre  strangers,  loit»<iii*ils  sout  eutr^s  duus  les  eaux  d^uu  ^tat  aveo  la  pemiiAsiou  de 
ce  dernier. 

Mr.  Cashing,  when  Attorney-General  of  the  United  States,  in  1855, 
thus  stated  the  rule,  as  received  in  the  Pnited  States : 

A  foreign  ship  of  war,  or  any  prize  of  hers  in  command  of  a  public  ofificer,  possesses* 
in  the  ports  of  the  United  States,  the  right  of  exterritoriality,  and  is  not  subject  to  the 
local  jurisdiction.^ 

It  cannot,  therefore,  be  supposed  that  when  two  nations,  &.  TbeniU.c«».t 
by  both  of  which  these  principles  of  international  law  had  Erbrrrj^wtlLnJi 
been  habitually  acted  on,  recognized,  in  the  first  Rule  of  '"* 
the  Treaty  of  Washington,  an  obligation  to  ''  use  due  diligence  to  prevent 
the  departure  of  a  ship  intended  to  cruise j^  &c.,  from  the  **  neutral  juris- 
diction,'^ either  of  them  meant  to  authorize  the  other  to  demand,  under 
any  circumstances,  a  violation  of  these  principles,  in  the  case  of  any 
ship  cruising  as  a  ship  of  war  by  the  public  authority  of  a  belligerent 
at  the  time  of  her  entrance  into  neutral  waters,  and  which,  according 
to  these  principles,  was  there  entitled  to  the  privilege  of  exterritoriality, 
and  was  not  subject  to  the  neutral  jurisdiction.  Had  an  innovation  of 
so  important  and  extraordinary  a  kind  been  intended,  it  would  certainly 
have  been  unequivocally  expressed:  and  it  would  have  become  the 
plain  duty  of  any  neutral  State,  whicn  had  entered  into  such  an  engage- 
ment, to  give  notice  of  it  beforehand  to  all  belligerent  Powers  before  it 
could  be  put  in  force  to  their  prejudice.  It  is  impossible  that  an  act 
which  would  be  a  breach  of  public  faith  and  of  international  law  toward 
one  belligerent  could  be  held  to  constitute  any  part  of  the  "  diligence 
dne'^  by  a  neutral  to  the  other  belligerent.  The  rule  says  nothing  of 
any  obligation  to  exclude  this  class  of  vessels,  when  once  commissioned 
as  i)ublic  ships  of  war,  from  entrance  into  neutral  ports  upon  the  ordi- 
nary footing.  If  they  were  so  excluded  by  proper  notice  they  would 
not  enter,  and  the  rule  (in  that  case)  could  never  operate  to  [)revent 
their  departure.  If  they  were  not  so  excluded,  instead  of  being  "  due 
diligence,''  it  would  be  a  flagrant  act  of  treachery  and  wrong  to  take 
advantage  of  their  entrance  in  order  to  eflfect  their  detention  or  capture. 
Can  Her  Majesty  be  supposed  to  have  consented  to  be  retrospectively 
judged,  as  wanting  in  due  diligence,  because,  not  having  excluded  these 
Confederate  ships  of  war  from  her  ports  by  any  prohibition  or  notice,  she 
did  not  bre^k  faith  with  them,  and  commit  an  outrage  on  every  princi- 
ple of  justice  and  neutrality  by  their  seizure  ?  The  rules  themselves  had 
no  existence  at  the  time  of  the  war ;  the  Confederates  knew,  and  could 
know,  nothing  of  them ;  their  retrospective  application  cannot  make 
an  act  ex  post  Jhcto  "  due,"  upon  the  footing  of  "  diligence,"  to  the  one 
party  in  the  war,  which,  if  it  had  been  actually  done,  would  have  been 
a  wholly  unjustifiable  outrage  against  the  other. 

These  principles  receive  illustration  from  the  controversy  which  took 
place  in  Decemcer,  1861,  between  Brazil  and  the  United  States,  on  the 
subject  of  the  reception  of  the  Sumter  in  Brazilian  ports.  Senor 
Taques,  the  Foreign  Minister  of  Brazil,  wrote  thus  to  Mr.  Webb,  the 
United  States  Minister  at  Bio,  on  the  9th  December,  1861 : 

Some  Powers  have  adopted  as  a  rule  not  to  ^mit  to  entry  in  their  ports  either  the 
privateers  or  vessels  of  war  of  belligerents;  others  are  holden  to  do  so  under  the  obli- 
gations of  treaties  coucluded  with  some  of  the  belligerents  before  or  during  the  war. 

^  It  has  been  the  practice  of  the  United  States  to  restore  prizes,  when  brought  into 
their  ports,  if  made  by  ship4lllegally  equipped  in  their  territory,  on  proof  of  such  ille- 
gal equipment  in  their  courts  of  law  ;  all  the  world  having  notice  of  their  rule  and  prac- 
tice in  this  respect.  It  has  not  been  their  rule  or  practice  to  seize  or  detain,  on  the 
ground  of  any  such  illegal  equipment,  ships  afterward  commissioned,  and  coming  into 
their  ports  as  public  ships  of  war  of  a  recognized  belligerent  Power. 


430  SUPPLEMENTARY    ARGUMENTS    AND    STATEMENTS. 

Brazil  has  never  placed  herself  in  this  exceptional  condition,  but,  under  the  general 
rule,  which  admits  to  the  hospitality  of  her  ports  ships  of  war,  and  even  to  a  privateer 
compelled  by  stress  to  seek  it,  provided  she  brings  no  prizes,  nor  makes  use  of  hvr  posi- 
tion in  such  ports  for  acts  of  hostility  by  taking  them  as  the  basis  for  her  operations. 

The  rule  adopted  by  civilized  nations  is  to  detain  in  port  vessels  equipped  for  war 
until  twenty-four  hours  after  the  departure  of  any  hostile  vessel,  or  let  them  go,  requir- 
ing from  the  commanders  of  vessels  of  war  their  word  of  honor,  and  from  privateers 
pecuniary  st-cunty  and  promise,  that  they  will  not  pursue  vessels  which  had  left  port 
within  less  than  twenty-four  hours  before  them.  Nor  do  the  rules  of  the  law  of  nations 
nor  usage,  nor  the  jurisprudence  which  results  from  treaties,  authorize  a  neutral  to 
detain  longer  than  twenty-four  hours  in  his  ports  vessels  of  war  or  privateers  of  bel- 
ligerents, unless  it  could  be  done  by  the  indirect  means  of  denying  them  facilities  for 
obtaining  in  the  market  the  victuals  and  ship's  provisions  necessary  to  the  continuance 
of  their  voyages.  A  neutral  who  should  act  in  this  maunrrj  incarcerating  in  his  ports  tht 
resseh  of  one  of  the  parties j  ivoutd  take  from  one  of  the  belligerents  the  exercise  of  his  rights, 
turn  himself  hg  the  act  into  an  allg  and  co-operator  with  the  other  belligerent,  and  would  do- 
late  his  neutrality. 

Without  a  previous  declarationt  before  the' principles  adopted  in  Brazil  and  in  the  United 
States  being  known,  such  a  proceeding  on  the  part  of  the  Brazilian  authofities  toward  the  Snm- 
ter  would  take  the  cltaracter  of  a  snare,  whidi  tcould  not  meet  the  esteem  or  approval  of  ang 
Government.^ 

The  absence  of  any  rule  obliging  a  neutral  t<>  exclude  from  his  ports 

foreign  ships  of  war,  if  originally  adapted,  wholly  or  in  part, 

..bhK^Tu'uunu*  to  warlike  use  within  the  neutral  jurisdiction,  rests  evidently 

exclude     from     bin  •«  i  .»  \^  •      a  ,»  \ 

rHTt*  «h.p«  or  thM  upon  good  reasons,  and  cannot  have  been  unintentional. 
a-^npiion.  Whatever,  as  a  matter  of  its  own  independent  discretion 

and  policy,  a  neutral  Government  may,  at  any  time,  think  fit  to  do  in 
such  cases,  it  will  certainly  do  with  all  public  and  proper  notice,  which 
cannot  be  retrospectively  assumed  to  have  been  given,  or  agreed  to  be 
given,  contrary  to  notorious  facts.  The  reasons,  which  in  some  cases 
might  make  a  policy  of  this  kind  just  and  reasonable,  as  against  a  Power 
which,  first  infringing  the  la\v8  of  a  neutral  Stjite  by  procuring  vessels 
to  be  illegally  equipped  within  its  territory,  might  afterwanl  employ 
them  in  war,  would  not  apply  to  other  cases,  which  may  easily  be  sup- 
posed ;  e.  ^.,  if  such  a  vessel,  having  been  disposed  of  to  new  owners 
after  her  first  equipment,  were  afterward  commissioned  by  a  Power  not 
in  any  sense  responsible  for  that  equipment.  The  offense  is  one  of  per- 
sons, "not  of  things;  it  does  not  a<lhere  necessarily  to  the  ship  into 
whatever  bands  she  may  come ;  even  a  ship  employed  by  pirates  iu 
their  piracy,  if  she  is  afterward  (before  seizure  in  the  exercise  of  any 
lawful  jurisdiction)  actually  transferred  to  innocent  purchasers,  ceases 
to  have  the  taint  of  piracy  in  the  hands  of  such  new  owners,  as  waa 
lately  decided  by  the  Judicial  Committee  of  the  English  Privy  Council 
in  the  case  of  the  Domifiican  ship  Telegrafo.  Nor,  in  a  question  of  this 
kind  between  Great  Britain  and  the  Confederate  States,  is  it  possible  to 
assume  (in  view  of  the  facts  that  the  interpretation  of  the  British  pro- 
hibitive law  was  disputed  and  doubtful,  and  that  international  law  had 
never  treated  the  construction,  equipment,  and  dispatch  of  unarmed 
ships  of  war  by  neutral  shipbuilders,  to  the  order  of  a  belligerent,  as  a 
violation  of  the  territory  or  sovereignty  of  the  neutral  State)  that  the 
authorities  of  the  Confederate  States,  when  they  commissioned  the  ve^^ 
sels  iu  question,  were  actually  in  the  situation  of  a  Power  which  had 
willfully  infringed  British  law,  o^  British  neutrality,  within  British  terri- 
tory. 
Even  if  the  latter  part  of  the  first  Rule  could  be  construed  as  the 
United  States  suggest,  with  respect  to  the  subject  of  the 
uLJ^piToV^Kui^i  present  chapter,  it  would  not  appl^  to  the  Georgia — a  ship 
oTrsVoMbe'?hln'  whosc  spcclal  adaptation,  within  British  jurisdiction,  to  war- 


anilonh. 


like  use,  the  Tribunal  is  asked  to  take  for  granted  without 

*  British  App.,  vol.  vi,  p.  14. 
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any  evidence,  thon^fh  it  is  denied  b^'  Great  Britain,  and  though  the  ship 
actually  proved  to  be  unsuitable  for  such  use.  Still  less  could  the  Rule 
apply  to  the  Shenandoah,  a  merchant-ship,  transferred  to  the  Confed- 
erates, without  receiving,  within  British  jurisdiction,  auj  new  equip- 
ment or  outfit  whatever,  of  any  kind,  in  order  to  enable  her  to  cruise  or 
to  be  emi>loyed  in  the  Confederate  service.  It  is  clear,  beyond  contro- 
versy, that  when  the  Shenandoah  entered  the  port  of  Melbourne  as  a 
public  ship  of  war  of  the  Confederates,  nothing  had  been  done  to  her, 
in  any  part  of  the  British  dominions,  which  could  be  so  much  as  pre- 
tended to  be  an  infringement  of  the  first  Rule  of  the  Treaty,  or  of  the 
law  of  nations,  or  of  any  British  law  whatever.  And  yet,  in  the  Argu- 
ment of  the  United  States  (pp.  120,  121)  a  statement  by  the  United 
States  Consul  at  Melbourne,  in  a  letter  to  Mr.  Seward,  to  the  eifect, 
that,  in  some  conversation  with  him,  the  Colonial  Law-OflBcers  had 
^^ seemed  to  admit  that  she  was  liable  to  seizure  and  condemnation  if 
found  in  British  waters,"  is  gravely  brought  forward  and  seriously  com- 
mented on,  as  a  reason  why  she  ought  to  have  been  seized  at  Melbourne. 
The  Argument  of  the  United  States  suggests,  however,  a  distinction 
between  **  public  ships  of  recognized  nations  and  Sover- 
eigns" and  "  public  ships  belonging  to  a  belligerent  Power  -uMeTfea  'bV'^tlT" 
which  is  not  a  recognized  State.^  For  such  a  distinction  there  tw'^'n.hfiI-"oVwnro» 
18  neither  principle  nor  authority.  The  passage  cited  m  .nd  .hip,  of « „..„ 
the  British  Summary  (p.  31)  from  the  judgment  of  Mr.  "*~'""**''*'^*-' 
Justice  Story,  in  the  case  of  the  Sautissima  Trinidad,  states  the  true 
principlesapplicable  to  this  part  of  the  subject.  The  ship  Independencia 
del  Sud,  whose  character  was  there  in  controversy,  had  been  commis- 
sioned by  the  revolutionary  Government  of  Buenos  Ayres  : 

"  There  is  another  objection,"  said  the  learned  Judge,  "  urged  against  the  admission 
of  this  vessel  to  the  privileges  and  immnnities  of  a  public  ship,  which  may  well  be 
disposed  of  in  connection  with  the  question  already  considered.  It  is,  that  Buenos 
Ayres  has  not  yet  been  acknowledged  as  a  sovereign  independent  Government  by  the 
Executive  or  Legislature  of  the  United  States,  and,  therefore,  is  not  entitled  to  have 
her  ships  of  war  recognized  by  our  Courts  as  national  ships.  We  have,  in  former  cases, 
had  occasion  to  express  our  opinion  on  this  point.  The  Government  of  the  United 
States  has  recognized  the  existence  of  a  civil  war  between  Spain  and  her  colonies,  and 
has  avowed  a  determination  to  remain  neutral  between  the  parties,  and  to  allow  to  each 
the  same  right  of  asylum  and  hospitality  and  intercourse.  Each  party  m,  therefore^ 
deemed  by  us  a  bellignent  nation,  havingy  so  far  as  concerns  us,  the  sovereign  I'ights  of  icar, 
and  entitled  to  be  respected  in  the  exercise  of  those  rights.  We  cannot  interfere,  to 
the  prejudice  of  either  beUigerent,  without  making  ourselves  a  party  to  the  contest, 
and  departing  from  the  posture  of  neutrality.  All  captures  made  by  each  roust  be 
considered  as  having  the  same  validity  ;  and  all  the  immunittes  which  may  be  claimed  by 
public  ships  in  our  ports  under  the  law  of  nations  must  be  considered  as  equally  the  right  oj 
eachJ* 

In  like  manner,  in  the  recent  case  of  the  Hiawatha,  (a  British  prize, 
taken  by  the  United  States  at  the  commencement  of  the  late  civil  war,) 
when  the  question  arose,  whether  the  civil  contest  in  America  had  the 
proi)er  legal  character  of  wavyjustum  helium^  or  that  of  a  mere  domestic 
revolt,  and  was  decided  by  the  majority  of  the  Supreme  Court  of  the 
United  States  in  accordance  with  the  former  view,  Mr.  Justice  Grier, 
delivering  the  opinion  of  the  majority,  said  : 

It  is  not  the  less  a  civil  war  with  belligerent  parties  in  hostile  array  because  it  may 
be  called  an  *^  insurrection  "  by  one  side,  and  the  insurgents  be  considered  as  rebels 
or  traitors.  It  is  not  necessary  that  the  independence  of  the  revolted  province  or 
State  be  acknowledged,  in  order  to  constitute  it  a  party  belligerent  in  a  war,  accord- 
ing to  the  law  of  nations.  Foreign  nations  acknowledge  it  as  war  by  a  declaration  of 
neutrality.  The  condition  of  neutrality  cannot  exist  unless  there  be  two  belligerent 
parties.  In  the  case  of  the  Sautissima  Trinidad  (7  Wheaton,  337)  this  court  says : 
**  The  Grovernment  of  the  United  States  has  recognized  the  existence  of  a  civil  war  be- 
tween Spain  and  her  colonies,  and   has  avowed   her  determination  to  remain  neutral 
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between  the  parties.    Each  party  is  therefore  deemed  by  us  a  beUigereut  natioo,  hav- 
ing, so  far  as  concerns  us,  the  sovereign  rights  of  war.'' 

Professor  BluDtscbli,  in  a  contribution  to  the  "  Revue  de  droit  inter- 
national ''  fof  1870,  (pp.  452-470,)  in  which,  upon  the  assumptions  of 
fact  contained  in  a  speeoti  of  Mr.  Summer  in  the  Senate  of  the  United 
States,  (and  on  those  assumptions  only,)  he  favors  some  part  of  the 
claims  of  the  United  States  against  Great  Britain,  so  far  as  relates  to 
the  particular  ship  Alabama,  distinctly  lays  down  the  same  doctrine : 

Du  reste,  le  parti  r^volt^,  qui  op^re  avec  des  corps  d'arni^  militairement  organises, 
et  entrepretid  de  faire  trioinpher  par  la  guerre  nn  programme  politique,  agit,  alon< 
ui<^ine  qu'il  lie  forme  point  tin  ^tat,  tout  au  moins  comme  sMl  en  constituait  uu,  au  lit^u 
et  place  d'uu  otat  (**an  Staates  stutt").  II  affirine  la  justice  de  sa  cause,  et  la  l<^giti- 
mit^.  do  sa  mission,  avec  une  bonne  foi  e'gale  d  celle  qui  fte  prhumc  de  droit  chez  tout  eiat 
beUig^rant.  (Pages  4r>5-456.) 

Again : 

Pendant  la  guerre  on  admet,  dans  riiit'^^rf^t  de  I'humauit^,  qiie  les  denx  parties  agissemt 
de  bonne  foi  ptMU*  la  defeii-je  de  leur^  prrtceudu-t  di'oit:^.     (P.i;e  451) 

And,  at  pages  461,  462 : 

Si  Von  tient  compte  de  tout«M  ces  considt^rations,  on  arrive  ^  la  conclusion  snivaute  : 
ct4its  <^iirop6en8,  en  prdnence  de  la  situation  que  cr^aient  les  faits,  la  lutte  engage 
C*e8t  que,  k  considdrer  d'un  point  de  vue  impartial,  tel  qu'il  s'otfrait  et  sMmposait  aux 
entre  I'uuion  et  la  confdd6ration,  c*est-^-dire,  entre  le  ford  et  le  snd,  il  ^tait  abeola- 
iiient  impossible  de  ne  pas  admettreque  les  6tats-Unis  fussent  alors  engages  d<an8  nne 
graiide  guen-e  civile,  ou  les  deux  partis  avaient  le  caractere  de  puissances  ]>olitique- 
nient  et  militairement  organis^es,  se  faisant  rtiue  a  I'aiitre  la  guerre,  suivant  le  mode 
que  le  droit  des  gens reconnalt  comme  r^gulier,  et  anim^  d^ine  dgale  confiance  dans  le 
bon  droit.  *  *  ♦  ^f^^i  j^  monde  ^tait  d'accord  quHl  y  avait  guerre,  et  que,  damn 
cette  guerre,  il  g  arait  deux  parties  bellige'rantea. 

That  all  the  vessels  of  which  there  is  any  question  before  the  Arbi- 
9  Ml  thr.h.p,  .n  trators,  and  especially  those  which  are  alleged  tohavebeeu 
i'amnu>"ioncd  .tv^  cquipped  or  adapted  for  warlike  uses  within  British  territory, 
ui  s>nr.  were,  in  fact,  commissioned  and  employed  as  public  ships  of 

war  by  the  authorities  then  exercising  the  powers  of  public  Government 
in  the  Confederate  States,  is  not  seriously  (if  it  be  at  all)  disputed  by  the 
United  Stales.  Thp  proofs  of  it  ^  abound  both  elsewhere  and  in  those 
intercepted  letters  from  Confederate  authorities,  and  other  Confederate 
documents,  (such  as  the  Journal  of  Captain  Semmes,  &c.,)  which  the 
United  States  have  made  part  of  their  evidence ;  and  to  which,  for  this 
purpose  at  all  events,  they  cannot  ask  the  Arbitrators  to  refuse  credit. 
All  these  vessels  were  always  received  as  public  ships  of  war  in  the  ports 
of  Prance,  Spain,  the  Netherlands,  Brazil,  and  other  countries. 

*•  As  to  tb«  Florida,,"  said  the  Marquis  d'Abrantes,  the  Foreign  Minster  of  Brazil, 
writing  to  Mr.  Webb  on  the  22d  June,  1863,  **  the  undersigned  mast  begin  by  asking 
Mr.  Webb's  consent  to  observe  that  if  the  President  of  Pernambuco  knew  that  that 
st'Oamer  was  the  consort  of  the  Alab:vtna,  as  was  also  the  Grtorgia,  it  does  not  follow, 
as  Mr.  Webb  otherwise  argues,  that  the  said  President  should  consider  the  Florida  as 
a  pirate. 

'*  According  to  the  principles  of  the  neutrality  of  the  Empire,  to  which  the  under- 
signed has  alrea<ly  alluded,  all  these  vessels  of  the  Confederate  States  are  vessels  of 
war,  exhibitiug  the  flag  and  bearing  the  commission  of  the  said  States,  by  which  the 
Imperial  Government  recognized  them  in  the  character  of  belligerents."  * 

Upon  the  same  footing  the  Shenandoah  was  delivered  up  to  the 
United  States,  as  public  property,  when  she  arrived  at  Liverpool  after 

'  See  Appendix  to  Case  of  the  United  States,  vol.  ii,  pp.  4H6,  487,  (Sumter ;)  ibid.,  pp. 
TmO,  551,  (Nashville  ;)  ibid.,  pp.  614,  6:«,  and  vol.  i,  p.  543,  (Florida ;)  vol.  vi,  p.  486,  (Ala- 
bama;) vol.  ii,  pp.  673,  680,  713, (Georgia 0  vol-  iii,  p.  332,  &.C.,  (Shenandoah;)  iUso  Mr. 
Benjamin^s  instructions,  vol.  i,  pp.  621,  624. 

-  British  App.,  vol.  vi,  pp.  59,  60. 
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the  conclusion  of  the  war.  And  though  the  terms  "  pirates  ^  and 
"  privateers"  have  been  freely  applied  to  these  vessels  in  many  of  the 
public  and  other  documents  of  the  United  States,  the  former  term  was 
only  used  as  a  vituperative  or  argumentative  expression,  in  aid  of  the 
objections  of  the  United  States  to  the  recognition,  by  foreign  Powers, 
of  the  belligerent  character  of  the  Confederates.  Neither  Captain 
Semmes,  of  the  Alabama,  nor  any  other  oflftcer  or  seaman  engaged  in  the 
naval  service  of  the  Confederates,  was  ever,  during  the  war  or  after  its 
conclusion,  actually  treated  as  a  pirate  by  any  political  or  other  author- 
ity of  the  United  States.  And  with  respect  to  the  denomination  of 
"  privateer,''  a  privateer  is  a  vessel  employed  by  private  persons,  under 
letters  of  marque  from  a  belligerent  Power,  to  make  captures  at  sea  for 
their  private  benefit.  None  of  the  vessels  in  question,  at  any  moment 
of  their  history,  can  be  pretended  to  have  had  that  character. 


Chapter  III.— On  the  special  question  of  supplies  of  coal  to 

Confederate  vessels  in  British  ports. 

The  next  point  which  remains  is  that  as  to  the  supplies  of  coal  in 
British  ports  to  Confederate  cruisers. 

That  such  supplies  were  afforded  equally  and  impartially,  so  far  as 
the  tegulations  of  the  British  Government  and  the  inten- 
tions and  voluntary  acts  of  the  British  colonial  authorities  thi  ll^JS!^^- 
are  concerned,  to  both  the  contending  parties  in  the  war,  *=*"^«^""'^*""''p"''"- 
and  were  obtained,  upon  the  whole,  very  much  more  largely  by  the 
ships  of  war  of  the  United  States  than  by  the  Confederate  cruisers,  are 
facts  which  ought  surely  to  be  held  conclusive  against  any  argument  of 
the  United  States  against  Great  Britain  founded  on  these  supplies. 
That  such  arguments  should  be  used  at  all  can  hardly  be  explained,  un- 
less by  the  circumstance  that  they  are  found  in  documents  maintaining 
the  propositions  that  the  belligerent  character  of  the  Confederates  ought 
never  to  have  been  recognized,  and  that  impartial  neutrality  was  itself, 
in  this  case,  wrongful.  Let  those  propositions  be  rejected,  and  their 
own  repeated  acts  in  taking  advantage  of  such  supplies  (sometimes 
largely  in  excess  of  the  limited  quantities  allowed  by  the  British  regu- 
lations) are  conclusive  proof  that  the  United  States  never,  during  the 
war,  held  or  acted  upon  the  opinion  that  a  neutral  State,  allowing  coal 
to  be  obtained  by  the  war-vessels  of  a  belligerent  in  its  ports,  whether 
with  or  without  any  limitation  of  quantity,  was  guilty  of  a  breach  of 
neutrality  or  of  any  obligation  of  international  law. 

That  such  supplies  might  be  given,  consistently  with  every  hitherto 
recognized  rule  or  principle  of  international  law  is  abundantly  clear. 

Chancellor  Kent,  in  his  commentaries,  first  lays  down 
the  rule  against  using  neutral  territory  as  a  base  of  warlike  -re  t^'rwiiShf^ih! 
operations,  as  that  rule  had  been  understood  and  acted  I^^tr"?  ^xnLn"^ 

1       ,*      '        r^  A    T-fc     'J      •  1    •  A  •  «  ba»6  of  operation*. 

upon,  both  m  Great  Britain  and  in  America : 

It  is  a  violation  of  neutral  territory  for  a  belligerent  ship  to  take  her  station  within 
it,  in  order  to  oarry  on  hostile  expeditions  from  thence,  or  lo  send  her  l>oat8  to  capture 
vessels  being  beyond  it.  No  use  of  neutral  territory,  for  the  purpose  of  war,  can  be 
permitted.  This  is  the  doctrine  of  the  Government  of  the  United  States.  It  was  de- 
clared jndicially  in  England,  in  the  case  of  the  Twee  Gebroeders ;  and,  though  it  was 
not  understood  that  the  prohibitions  extended  to  remote  objects  and  uses,  such  as  pro- 
curing provisions  and  other  innocent  articles,  which  the  law  of  nations  tolerated,  yet 
it  was  explicitly  declared  that  no  proximate  acts  of  war  were  in  any  manner  to  he  allotced 

28  C 
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to  originate  on  neutral  ground.    No  act  of  hostility  is  to  be  commenced  on  neutral  ground. 
No  measure  is  to  be  taken  that  will  lead  to  immediate  violence.    (Vol.  1,  page  118.) 

At  page  120  be  says : 

There  is  no  exception  to  the  rule,  that  every  voluntary  entrance  into  neutral  ter- 
ritory, with  hostile  purposes,  is  absolutely  unlawful.  The  neutral  border  must  not  be 
used  as  a  shelter  for  making  preparations  to  renew  the  attack  ;  and,  though  the  nea- 
tral  is  not  obliged  to  refuse  a  passage  and  safety  to  the  pursuing  party,  he  ought  to 
cause  him  to  depart  as  soon  as  possible,  and  not  permit  him  to  lie  by  and  watch  hid 
opj)ortuuity  for  further  contest.  This  would  be  making  the  neutral  country  directly 
auxiliary  to  the  war,  and  to  the  comfort  and  support  of  one  party.''  ^ 

Ortolan  (Diploinatie  de  la  Mer,  vol.  ii,  p.  291)  says : 

Le  principe  g^n<^ral  de  Tinviolabilit^  du  territoire  neutre  exigo  aussi  que  I'eniplo 
de  ce  territoire  reste  franc  de  toute  mesure  on  moyen  de  guerre,  de  Tun  dee  bellig^- 
rants  contre  I'autre.  C'est  une  obligation  pour  chacun  des  bellig<^rants  de  s'en  abstenir  : 
c'est  aussi  un  devoir  pour  Tl^tat  neutre  d'exiger  cette  abstention  ;  et  c'est  anssi  pour 
lui  un  devoir  d'y  veiller  et  d'eu  maiutenir  I'observation  k  Tencontre  de  qui  que  ce  soit. 
Ainsi  il  appartient  ^  rautorit<^  qui  commando  dans  les  lieux  neutres  oil  des  uavires  bel- 
lig^rants,  soit  de  guerre,  soit  de  commerce,  out  6t6  re^us,  de  prendre  les  mesures  n^ 
cessaires  pour  que  Pasile  accord(5  ne  tourne  pas  en  machination  hostile  contre  Tun  des 
belligdrants ;  pour  emp<^cher  sp^cialement  qu'il  ue  devieune  un  lieu  d'ou  les  b^timents 
d^  guerre  ou  les  corsaires  surveillent  les  navires  enuemis  pour  les  poursuivre  et  le« 
combattro,  et  les  capturer  lorsqu'ils  seront  parvenus  au-delii  de  la  mer  territoriale. 
Une  de  ces  mesures  consiste  h  erapAcher  la  sortie  simultande  des  navires  appartenant 
a  des  Puissances  ennemies  I'une  de  Tautre. 

Again,  at  page  302 : 

Si  des  forces  navales  bellig<5rantes  sont  stationndes  dans  une  bale,  dans  nn  fleuve,  ou 
h  Tembouchure  d'un  fleuve,  d'un  £tat  neutre,  a  deasein  de  protiter  de  cette  station  pour 
exercer  les  droits  de  la  guerre,  les  captures  faites  par  ces  forces  navales  sont  aussi  ill^> 
gales.  Ainsi,  si  un  navire  belli^6rant  mouill^  ou  croisaut  dans  les  eaux  neutres  cap- 
ture, an  moyen  de  ses  embarcations,  un  bdtiment  qui  se  trouve  en  dehors  des  limited 
de  ces  eaux,  ce  bAtiment  n'est  pas  de  bonne  prise :  bien  que  I'emploi  de  la  force  n'ait 
pas  eu  lieu  dans  ce  cas,  sur  le  territoire  neutre,  n^anmoius  il  est  le  r^ultat  de  Tasage 
de  ce  teiTitoire ;  et  un  tel  nsoge  pour  des  desseius  hostiles  n'est  pas  permis.^ 

The  above  passages  supply  the  obvious  and  sufficient  explanation  of 
the  words  *^  base  of  naval  operations."  Neutral  territory  is 
hr^heVunu'  A rr'  not  to  be  used  "in  order  to  carrvon  hostile  operations  from 
' "  "'  «»-•"-•»•'  thence,"  or  "  as  a  shelter  for  making  preparations  for  attack  f 
(Kent.)  No  act  of  hostility  is  to  commence  or  originate  there.  **  Cap- 
tures made  by  armed  vessels  stationed  in  a  river  of  a  neutral  Power,  or 
in  the  mouth  of  his  rivers,  or  in  harbors, /or  the  purpose  of  exercmng  the 
rights  oficarfrom  that  river  or  harbor^  are  invalid;"  (Phillimore.)  It  is 
not  to  be  made  a  place  "  d'oii  les  batiments  de  guerre  surveillent  les 
navires  ennemis  pour  les  poursuivre  et  les  combattre  et  les  capturer, 
lorsqu'ils  sont  parvenus  au  delfi  de  la  mer  territoriale ;"  (Ortolan.) 

It  is  not  to  "  servir  de  station  aux  batiments  des  Puissances  bellige- 
rantes ;"  (Heffter.)  It  is  not  to  "  servir  k  tendre  des  embuches  ^  Tun  des 
belligerants ;"  (Ilautefeuille.)  Belligerent  vessels  are  not  to  station  them- 
selves or  to  cruise  within  it,  in  order  to  look  out  for  enemies'  ships,  "  en- 
core qu'ils  sortent  de  leur  retraite  pour  aller  les  attaquer  hors  les  limites 
de  la  juridiction  neutre."    (Ibid.,  and  Pistoye  et  Duverdy.) 

The  phrase  now  in  question  is  a  short  expression  of  the  principle  that 
neutral  territory  is  not  to  be  used  as  a  place  from  which  operations  of 
naval  warfare  are  to  be  carried  into  effect;  whether  by  single  ships,  or 
by  ships  combined  in  expeditions.  It  expresses  an  accepted  rule  of  in- 
ternational Jaw.  Any  j  urist  who  might  have  been  asked  whether  neutral 
ports  or  waters  might  be  used  as  a  base  for  naval  operations,  would  have 

1  See  also  Wheaton's  *'  Elements,"  (Lawrence's  edition,)  p.  720 ;  Phillimore,  vol.  ii.  p. 
452. 

2  See  also  Heffter,  (Bergson,)  pp.  275,  276,279  ;  and  Hautefeuille,  vol.  ii,  p.  tf2  ;  Cairo, 
"  Derecho  Internacional,    ii ;  Piatoye  et  Duverdy,  vol.  i,  p.  lOcf. 
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replied  that  they  might  uot ;  and  he  would  have  understood  the  words 
in  the  sense  stated  above. 

The  above  citations  and  references  furnish  at  the  same  time  the  nec- 
essary limitations  under  which  the  phrase  is  to  be  under- 
stood. None  of  these  writers  question — no  writer  of  author-  mtni  'bV ' I hl'^l 
ity  has  ever  questioned — that  a  belligerent  cruiser  might  ''""'' 
lawfully  enter  a  neutral  port,  remain  there,  supply  herself  with  provis- 
ions and  other  necessaries,  repair  damages  sustained  from  wear  and  tear, 
or  in  battle,  replace  (if  a  sailing-ship)  her  sails  and  rigging,  renew  (if  a 
steamer)  her  stock  of  fuel,  or  repair  her  engines,  repair  both  her  steam- 
ing and  her  sailing  power,  if  capable  (as  almost  all  ships  of  war  now  are) 
of  navigating  under  sail  and  under  steam,  and  then  issue  forth  to  continue 
her  cruise,  or  Hike  the  Alabama  at  Cherbourg)  to  attack  an  enemy.  "  lis 
y  sont  admis  a  s'y  procurer  les  vivres  necessaires  et  ^  y  faire  les  repara- 
tions indispensables  i)our  reprendre  la  mer  et  se  livrer  de  nouveau  aux 
operations  de  la  guerre  ;^  (Ortolan ;  Heflfter.)  "  Puis  sortir  librement  pour 
aller  livrer  de  nouveaux  combats;"  (Hautefeuille.)  The  connection  be- 
tween the  act  done  within  the  neutral  territory  and  the  hostile  operation 
which  is  actually  performed  out  of  it,  must  (to  be  within  the  prohibition) 
be  "proximate;"  that  is,  they  must  be  connected  directly  and  immedi- 
ately with  one  another.  In  a  case  where  a  cruiser  uses  a  neutral  port 
to  lie  in  wait  for  an  enemy,  or  as  a  station  from  whence  she  may  seize 
upon  passing  ships,  the  connection  is  proximate.  Bat  where  a  cruiser 
has  obtained  provisions,  sail-cloth,  fuel,  a  new  mast,  or  a  new  boiler- 
plate in  the  neutral  port,  the  connection  between  this  and  any  subse- 
quent capture  she  may  make,  is  not  "  proximate,"  but  (in  the  words  of 
Lord  Stowell,  quoted  by  Kent,  Wheaton,  and  other  writers)  '*  remote." 
The  latter  transaction  is  "universally  tolerated;"  the  other  universally 
forbidden. 

It  is  evident  that  if  this  phrase,  "  base  of  operations,"  were  to  be 
taken  in  the  wide  and  loose  sense  now  contended  for  by  the  5.  co.«equ«nr,.oj 
United  States,  it  might  be  made  to  comprehend  almost  Jhr"'. 'w  oi  l|!<r 
every  possible  case  in  which  a  belligerent  cruiser  had  taken  """'»' 
advantage  of  the  ordinary  hospitalities  of  a  neutral  port.  It  would  be 
in  the  power  of  any  belligerent  to  extend  it  almost  indefinitely,  so  as  to 
fasten  unexpected  liabilities  on  the  neutral. 

Does  it,  then,  make  any  difference  that,  in  the  second  Rule  of  the 
Treaty  of  Washington,  the  prohibition  of  the  use  of  neutral  ^  ^^  ^^^^^^  ^^ 
ports  or  waters  as  "  the  base  of  naval  operations,"  by  one  d.?.of  oT\be|w.M. 
belligerent  against  the  other,  is  combined  with  the  further  t«uon*or?n.uITr'y 
prohibition  of  "the  renewal  or  augmentation  of  military  ""p"'""'""" 
supplies  or  arms  F  So  far  from  this,  the  context  only  makes  the  mean- 
ing of  the  former  part  of  the  Rule  more  clear.  There  can  be  no  reason- 
able doubt  as  to  what  is  meant  by  the  words  '-renewal  or  augmentation 
of  military  supplies  or  arms." 

At  page  122  of  his  Commentaries,  (vol.  i,)  Chancellor  Kent    7.  Dnrtr.n. « r 

A5W^  *  Chauttllor  Kent. 

The  Government  of  the  United  States  was  warranted  by  the  law  and  practice  of 
nations,  in  the  declarations  made  in  J7i»3  of  the  rules  of  neutrality,  which  were  par- 
ticularly recognized  as  necessary  to  be  observed  by  the  belligerent  Powers  in  their  in- 
tercourse with  this  country.  These  rules  were,  that  the  original  arming  or  equipping 
of  vessels  in  our  ports  by  any  of  the  Powers  at  war  for  military  service  was  unlawful, 
and  no  such  vessel  was  entitled  to  an  asylum  in  our  ports.  The  equipment  by  them 
of  Government  vessels  of  war  in  matters  which,  if  clone  to  other  vessels,  would  be 
applicable  equally  to  commerce  or  war,  was  lawful.  The  equipment  by  them  of  ves- 
sels fitted  for  merchandise  and  war,  and  applicable  to  either,  was  lawful ;  but,  if  it 
were  of  a  nature  solely  applicable  to  war,  was  unlawful. 
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The  Kules  of  President  Washington  (August  4, 1793)  speak  for  them- 
a  President  selvcs.    SoHie  of  thein  (as  the  6th)  clearly  exceeded  any 
^"7S3*'and  olhTr  obUgatiou  prcviously  incumbent  upon  the  United  States  by 
.uibonm-.  international  law. 

They  were  as  follows : 

1.  The  ariginal  arming  and  equipping  of  vessels  in  the  ports  of  the  United  States  by 
any  of  the  belligerent  parties  for  military  service,  offensive  or  defensive,  is  deemed 
unlawful. 

2.  Equipments  of  merchant- vessels  by  either  of  the  belligerent  parties  in  the  ports 
of  the  United  States,  purely  for  the  accommodation  of  them  as  such,  is  deemed  law- 
ful. 

3.  Equipments  in  the  ports  of  the  United  States  of  vessels  of  war  in  the  immediate  service 
of  the  Government  of  any  of  the  belligerent  partieSf  whichf  \f  done  to  other  vessels^  would  be 
of  a  doubtful  nature,  as  being  applicable  either  to  commerce  or  war,  are  deemed  lauiful  ; 
except  those  which  shall  have  made  prize  of  the  subjects,  people,  or  property  of  France, 
coming  with  their  prizes  into  the  ports  of  the  United  States,  pursuant  to  the  seven- 
teenth Article  of  our  Treaty  of  Commerce  with  France. 

4.  Equipments  in  the  ports  of  the  United  States,  by  any  of  the  parties  at  war  with 
France,  of  vessels  fitted  for  merchandise  and  war^  whether  with  or  without  commissions^ 
which  are  doubtful  in  their  nature  as  being  applicable  either  to  commerce  or  war,  are  deemed 
lawful,  except  those  which  shaU  have  made  prize,  &c.,  (as  before.) 

,5.  Equipments  of  any  of  the  vessels  of  France,  in  the  ports  of  the  United  States,  which 
are  doubtful  in  their  nature,  as  being  applicable  to  commerce  or  war,  are  deemed  lawful, 

6.  Equipments  of  every  kind  in  tne  ports  of  the  United  States  of  privateers  of  the 
Powers  at  war  with  France  are  deemed  unlawful. 

7.  Equipments  of  vessels  in  the  ports  of  the  United  States  which  are  of  a  nature  solely 
adapted  to  war,  are  deemed  unlawful,  except  those  stranded  or  wrecked,  as  mentioued  in 
the  eighteenth  Article  of  our  Treaty  with  France,  the  sixteenth  of  our  Treaty  with 
the  United  Netherlands,  the  eighteenth  of  our  Treaty  with  Prussia. 

8.  Vessels  of  either  of  the  parties  not  armed,  or  armed  previous  to  their  coming  into 
the  ports  of  the  United  States,  which  shall  not  have  infringed  any  of  the  fore,going 
rules,  may  lawfully  engage  or  enlist  their  own  subjects  or  citizens,  not  being  inhab- 
itants of  the  United  States,  except  privateers  of  the  Powers  at  war  with  France,  and 
except  those  vessels  which  have  made  prizes,  «fcc. 

(Appendix  to  Report  of  Neutrality  Laws  Commission,  page  23  ;  British  Appendix, 
vol.  iii.) 

There  can  be  no  question  that  under  these  principles  and  Eules,  any 
amount  whatever  of  coaling  by  a  war-steamer  of  a  belligerent  Power  in 
a  neutral  port  was  perfectly  lawful. 

Similar  principles  will  be  found  in  all  the  best  authorities  of  interna- 
tional law,  applicable  to  the  asylum  and  hospitality  which  the  ships  of 
war  of  a  belligerent  may  receive  in  neutral  ports  without  a  violation  of 
neutrality.  Some  of  those  authorities  are  referred  to  in  the  note  at 
foot  of  this  page.* 

In  accordance  with  these  principles,  the  Acts  of  Congress  of  1794  and 
1818  prohibited,  in  section  4  of  the  former,  and  section  5  of 
,nV..f'  miVnA  the  latter  Act,  the  "increase  or  augmentation  of  the  force 
^'****'  of  any  ship  of  war,  cruiser,  or  other  armed  vessel  whica, 

at  the  time  of  her" arrival  within  the  United  States,  was  a  ship  of  war, 
cruiser,  or  armed  vessel  in  the  service  of  any  foreign  Prince,  &c.,  bjf 
adding  to  tJte  number  of  the  gum  of  such  vesnel^  or  by  changing  those  on 
board  of  her  for  guns  of  larger  caliber^  or  by  the  addition  tliereto  of  any 
equipment  solely  applicable  to  war.^ 

In  like  manner  the  British  Foreign-Enlistment  Act  of  1819,  by  section 
8,  prohibited  the  "  increase  or  augmentation  of  the  warlike 
Knuune^t'' aT'o f  foTCB  of  auy  ship  or  vessel  of  war,  or  cruiser,  or  other  armed 
vessel,  which,  at  the  time  of  her  arrival  in  any  part  of  the 


IHIJ* 


*  Ortolan,  '*  Higgles  Internationales  et  Diplomatic  de  la  Mer,"  (4th  edition,)  vol.  ii,  p. 


"  Law  of  Nations,"  vol.  ii,  p.  452. 
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United  Kiugdom  or  any  of  Her  Majesty's  dominions,  was  a  ship  of  war, 
cruiser,  or  armed  vessel  in  the  service  of  any  foreign  Prince,"  &c.,  "  by 
adding  to  the  number  of  tlie  guns  of  such  vessel^  or  by  changing  iJiose  on 
board  for  other  gunsj  or  by  the  addition  of  any  equipment  for  war.^^ 

No  person  in  either  country  ever  imagined  that  these  prohibitions 
would  be  infringeil  by  allowing  foreign  belligerent  steam-  ^^  ^.„i,^„,, 
vessels  to  coal  ad  libitum  in  ports  of  Great  Britain  or  of  the  a^r^ i^il' irni  and 
United  States.  It  is  no  more  true  that  such  vessels  are  **""'*' 
specially  enabled  to  continue  their  cruises  and  warlike  operations,  by 
means  of  supplies  of  coal  so  received,  (however  great  in  quantity,)  than 
that  sailing-ships  of  war  are  enabled  to  continue  their  cruises  and  warlike 
operations  by  substantial  and  extensive  repairs  in  neutral  ports  to  their 
hulls,  masts,  sails,  and  rigging,  when  damaged  or  disabled,  or  by  unlim- 
ited supplies  of  water  and  other  necessary  provisions  for  their  crews. 

It  was  not  by  Great  Britain  only,  but  equally  by  France,  Brazil,  and 
other  countries,  that  this  view  as  to  sui)plies  of  coal  to  Confederate 
vessels  in  neutral  ports  was  acted  upon  throughout  the  war.  In  the 
letter  already  quoted  of  the  Brazilian  Minister,  Senor  Taques,  to  Mr. 
Webb,  on  the  subject  of  the  Sumter,  (9th  December,  1861,)  he  wrote : 

The  hospitality,  then,  exteoded  to  the  steamer  Sumter  at  MaraDham,iu  the  terms  iu 
which  it  was  presently  afterwards  given  to  the  frigate  Powhatan,  involves  no  irregu- 
larity, reveals  no  dispositions  offensive  to  the  United  States.  It  remains  to  know 
whether,  in  the  exercise  of  this  hospitality,  the  rights  which  restrict  the  commerce  of 
neutrals  with  either  belligerent  were  transgressed.  This  point  involves  the  whole 
question,  because  Mr.  Webb  bases  his  argumentation  and  his  complaints  on  the  con- 
■struction  which  he  gives  of  contraband  of  war  as  to  pit-coal.  He  insists  strongly,  as 
did  his  Consul,  at  Maranham,  and  Commodore  Porter,  on  the  idea  that  without  coal 
the  Sumter  could  not  have  continued  her  cruise.  If  this  were  a  reason  for  forbidding 
the  purchase  of  coal  in  the  market,  the  States  caUed  Confederate  would  have  the 
right  to  make  the  same  complaint  against  the  like  permission  presently  afterwards 
given  to  the  Powhatan ;  and  if  this  reason  could  be  brought  forward  in  respect  of 
coal,  it  could  also  be  urged  in  respect  of  drinking-water  and  provisions,  because  with- 
out these  none  of  these  vessels  could  pursue  their  service.  (British  Appendix,  vol.  vi, 
p.  14.) 

And  he  proceeded  to  show  that  coal  was  not,  jure  gentium^  contraband 
of  war. 

When,  therefore,  the  second  Rule  of  the  Treaty  of  Washington  speaks 
of  a  neutral  Gov^ernment  being  bound  "  not  to  permit  or  ,2.  i„tent.on  o  r 
suffer  either  belligerent  to  make  use  of  its  ports  or  waters  Shex^r  ou^ini 
as  the  base  of  naval  operations  against  the  other,  or  for  the  **"'"*- 
purpose  of  the  renewal  or  augmmitation  of  military  supplies  or  arms,  or 
the  recruitment  of  men,"  it  is  no  more  intended  to  take  away  or  limit 
the  right  of  a  neutral  State  to  permit  the  coaling  of  steamers  belonging 
to  the  war  service  of  a  belligerent  within  neutral  waters,  than  to  take 
away  the  right  to  permit  them  to  receive  provisions,  or  any  other  ordi- 
nary supplies,  previously  allowable  under  the  known  rules  of  interna- 
tional law. 

With  respect  to  the  regulations  made  by  the  Queen  of  Great  Britain 
on  the  31st  January,  18G2,  it  is  enough  to  say,  that  those  ^^  ^^ . .  ^  ^^  ^ 
regulations  were  voluntarily  made  by  Her  Majesty,  in  the  y^«  oi'jJuurryVr, 
exercise  of  her  own  undoubted  right  and  discretion,  as  an  *" 
independent  neutral  Sovereign,  and  not  by  virtue  of  any  antecedent 
international  obligation ;  that  no  belligerent  Power  could  claim,  under 
those  rules,  any  greater  benefit  against  the  other  belligerent,  than  that 
the  rules  themselves  should  be  acted  upon  without  partiality  towards 
either  of  the  contending  parties ;  that  the  limitation  of  the  quantity  of 
ooal  to  be  supplied  to  the  ships  of  war  of  the  belligerents,  in  British 
ports,  by  these  rules,  was  not  absolute  and  unqualified,  but  was  subject 
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to  the  exercise  of  a  power  given  to  the  Executive  Authorities  of  the 
various  British  possessions  to  enlarge  that  limit  by  special  permission, 
when  they  should,  in  the  exercise  of  a  bona  fide  discretion,  see  cause  to 
do  so ;  and  that  these  rules  were,  in  fact,  honestly  and  impartially  acted 
upon  by  the  British  Government  throughout  the  war,  without  any  con- 
nivance or  sanction  whatever,  with  or  to  any  violation  or  evasion  of 
them,  even  if  such  violation  or  evasion  could  have  beffen  shown  (which, 
it  clearly  could  not)  to  be  the  direct  or  proximate  cause  of  any  belliger- 
ent operation,  resulting  in  loss  to  the  Government  or  citizens  of  the 
United  States. 


Chapter  1Y. — Principles  of  construction  applicable  to  tiik 

RULES  OF  the  TREATY. 

The  two  questions  last  considered  (that  of  the  supposed  obligation  of 
L  import-me  of  Grcat  Britalu,  under  the  First  Eule,  to  seize  or  detain  such 
it^p^Sf  ^''^tJ^bi  vessels  as  the  Alabama  or  the  Florida,  when  they  came  into 
i'tXSn  a**ppiir«biJ  Bdtish  ports  as  duly  commissioned  public  ships  of  war  of 
to  the  ihr^ Rule...  ^^q  Coufederatc  States,  and  as  to  her  supposed  obligation, 
under  the  Second  Eule,  either  not  to  permit  at  all,  or  by  an  exact 
supervision  to  limit,  the  coaling  of  Confederate  Steam-vessels  of  war 
in  British  ports)  involve  points  of  such  grave  importance  as  to  the  priu- 
ciples  of  construction  to  be  applied  to  those  Eules  for  the  purpose  of 
the  present  controversy,  that  some  further  general  observations  on  that 
subject  seem  to  be  imperatively  called  for. 

Among  the  rules  for  the  interpretation  of  Treaties,  laid  down  by  Vat- 
«.  R«i«.  for  the  tel,  (Articles  262-310,)  are  found  the  following : 

interpret  al  io  ■    of 

and'ireluSf"*'""*  (^'^  Since  the  lawful  interpretation  of  a  contract  onsht  to  tend 
n»a  «.,  ^^j^  ^^  ^^^  discovery  of  the  thoughts  of  the  author  or  authors  of  that 

contract,  as  soon  as  we  meet  with  any  obscurity  we  should  seek  for  what  was  proba- 
bly in  the  thoughts  of  those  who  drew  it  up  and  interpret  it  accordingly.  This  is  the 
general  rule  of  all  interpretations.  It  particularly  serves  to  fix  the  sense  of  certain 
expressions  the  signification  of  which  is  not  sufficiently  determined.  In  virtue  of  this 
ni^  we  should  taKe  those  expressions  in  the  most  extensive  sense,  when  it  is  probable 
that  he  who  speaks  has  had  in  his  view  everything  pointed  out  in  this  extensive 
^ense  ;  and,  on  the  contrary,  we  ought  to  confine  the  signification,  if  it  appears  tliat 
the  author  has  bounded  his  thoughts  by  what  is  comprehended  in  the  more  limited 
sense.    (Art.  270.) 

(2.)  In  the  interpretation  of  treaties,  pacts,  and  promises,  we  ought  not  to  deviate 
from  the  common  use  of  the  language ;  at  least  if  we  have  not  very  strong  reasons  for 
it.  In  all  human  affairs,  where  there  is  a  want  of  certainty,  we  ought  to  follow  proba- 
bility. It  is  commonly  very  probable  that  they  have  spoken  according  to  custom ; 
this  always  forms  a  very  strong  presumption,  which  cannot  be  surmoun^d  but  by  a 
contrary  presumption  that  is  still  stronger.    (Art.  271.) 

(3.)  Words  are  only  designed  to  express  the  thoughts;  thus  the  true  signification  of 
an  expression  in  common  use  is  the  idea  which  custom  has  affixed  to  that  expression. 
It  is,  then,  a  gross  quibble  to  affix  a  particular  sense  to  a  word  in  order  t-o  elude  the 
true  sense  of  the  entire  expression. 

(4.)  When  we  manifestly  see  what  is  the  sense  that  agrees  with  the  intention  of  the 
Contracting  Powers  it  is  not  permitted  to  turn  their  words  to  a  contrary  meaning. 
The  intention,  sufficiently  known,  furnishes  the  true  matter  of  the  Convention,  of 
what  is  perceived  and  accei)ted,  demanded  and  granted.  To  violate  the  Treaty  is  to 
go  contrary  to  the  intention,  sufficiently  manifested,  rather  than  against  the  terms  iu 
which  it  is  conceived;  for  the  terms  are  nothing  without  the  intention  that  ought  to 
dictate  them.    (Art.  274.) 

(5.)  We  ought  always  to  give  to  expressions  the  sense  most  suitable  to  the  subject 
or  to  the  matter  to  which  they  relate.  For  we  endeavor,  by  a  true  interpretation,  to 
discover  the  thoughts  of  those  who  speak  or  of  the  Contracting  Powers  in  a  Treatj'. 
Now,  it  ought  to  be  presumed  that  he  who  has  employed  a  word  capable  of  many  dif- 
ferent significations  has  taken  it  in  that  which  agrees  with  the  subject.  In  propor- 
tion as  he  employs  himself  on  the  matter  in  question  the  terms  proper  to  express  his 
thoughts  present  themselves  to  his  mind.    This  equivocal  word  could,  then,  only  offer 
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itself  iu  the  sense  prpper  to  express  the  thought  of  him  ^ho  makes  use  of  it ;  that  is, 
in  the  sense  agreeable  to  the  subject.    (Art.  &0.) 

(6.)  Every  interpretation  that  leads  to  an  absurdity  ought  to  be  rejected;  or,  in 
other  words,  we  should  not  cive  to  any  piece  a  sense  from  which  follows  anything 
absurd,  but  interpret  it  in  such  a  manner  as  to  avoid  absurdity.  As  it  cannot  be  pre- 
sumed that  any  one  desires  what  is  absurd,  it  cannot  be  supposed  that  he  who  speaks 
has  intended  that  his  words  should  bo  understood  in  a  sense  from  which  that  absurd- 
ity follows.  Neither  is  it  allowable  to  presume  that  he  sports  with  a  serious  act; 
for  what  is  shameful  and  unlawful  is  not  to  be  presumed.  We  call  absurd  not  only  that 
which  is  physically  impossible,  but  what  is  morally  so ;  that  is,  what  is  so  contrary  to 
right  reason  that  it  cannot  be  attributed  to  a  man  in  his  right  senses.  «  »  • 
The  rule  we  have  just  mentioned  is  absolutely  necessary,  and  ought  to  be  followed, 
even  when  there  is  neither  obscurity  nor  anything  equivocal  in  the  text  of  the  law  or 
the  Treaty  itself.  For  it  must  be  observed  that  the  uncertainty  of  the  sense  that 
ought  to  be  given  to  a  law  or  a  Treaty  does  not  merely  proceed  from  the  obscurity  or 
any  other  fault  in  the  expression,  but  also  from  the  narrow  limits  of  the  human  mind, 
which  cannot  foresee  all  cases  and  circumstances,  nor  include  all  consequences  of  what 
is  appointed  or  promised ;  in  short,  from  the  impossibility  of  entering  into  this  im- 
mense detail.  We  can  only  make  laws  or  Treaties  in  a  general  manner ;  and  the  in- 
terpretation ought  to  apply  them  to  particular  cases,  conformably  to  the  intention  of 
the  legislature  or  of  the  Contracting  Powers.  Now,  it  cannot  be  presumed  that  in  any 
case  they  would  lead  to  anything  absurd.  When,  therefore,  their  expressions,  if  taken 
in  their  proper  and  ordinary  sense,  lead  to  it,  it  is  necessary  to  turn  them  from  that 
sense  just  so  far  as  is  sufficient  to  avoid  absurdity.    (Art.  28^.) 

(7.)  If  he  who  has  expressed  himself  in  an  obscure  or  equivocal  manner  has  spoken 
elsewhere  more  clearly  on  the  same  subject,  he  is.  the  best  interpreter  of  himself. 
We  ought  to  interpret  hid  obscure  or  vague  expressions  in  such  a  manner  that  they 
may  agree  with  those  terms  that  are  clear  and  without  ambi^ity  which  he  has  used 
elsewhere,  either  in  the  same  Treaty  or  in  some  other  of  the  like  kind.  In  fact,^  while 
we  have  no  proof  that  a  man  has  changed  his  mind  or  manner  of  thinking,  it  is  pre- 
sumed that  bis  thoughts  have  been  the  same  en  the  same  occasions ;  so  that  if  he  has 
anywhere  clearly  shown  his  intention  with  respect  to  anything,  we  ought  to  give  the 
same  sense  to  what  he  has  elsewhere  said  obscurely  on  the  same  affair.    (Art.  284.) 

(8.)  Frequently,  in  order  to  abridge,  people  express  imperfectly,  and  with  some  ob- 
scurity, what  they  suppose  is  sufficiently  elucidated  by  the  things  which  preceded  it, 
or  even  what  they  propose  to  explain  afterward ;  and  besides,  the  expressions  have  a 
force,  and  sometimes  even  an  entirely  different  signification,  according  to  the  occasion, 
their  connection,  and  their  relation  to  other  words.  The  eonnection  and  train  of  the 
discourse  is  also  another  source  of  interpretation.  We  ought  to  consider  the  whole 
discourse  together,  in  order  perfectly  to  conceive  the  sense  of  it,  and  to  give  to  each 
expression,  not  so  much  the,  sign ificaticm  it  may  receive  in  ifself,  as  that  it  ought  to 
have  from  the  thread  and  spirit  of  the  discourse.    (Art.  285.) 

(9.)  The  reason  of  the  law  or  the  Treaty,  that  is,  the  motive  which  led  to  the  making 
of  it,  and  the  view  there  proposed,  is  one  of  the  moat  certain  means  of  establishing  the 
true  sense ;  and  great  attention  ought  to  be  paid  it,  whenever  it  is  required  to  explain 
an  obscure,  equivocal,  and  undetermined  point,  either  of  law  or  of  a  Treaty,  or  to  make  an 
application  of  them  to  a  particular  case.    (Art.  287.) 

(10.)  We  use  the  restrictive  interpretation  to  avoid  falling  into  an  absurdity.  *  *  * 
The  same  method  of  interpretation  takes  place,  when  a  case  is  presented,  in  which  the 
law  or  Treaty,  according  to  the  rigor  of  the  terms,  leads  to  something  unlawful.  This 
exception  must  then  be  made ;  since  nobody  can  promise  to  ordain  what  is  unlawful. 
(Art.  293.) 

(11.)  When  a  case  arises,  in  which  it  would  be  too  prejudicial  to  any  one  to  take  a 
law  or  promise  according  to  the  rigor  of  the  terms,  a  restrictive  interpretation  is  also 
then  used ;  and  we  except  the  case,  agreeably  to  the  intention  of  the  legislature,  or  of 
him  who  made  the  promise.  For  the  legislature  requires  only  what  is  just  and  equi- 
table ;  and  in  contracts  no  one  can  engage  m  favor  of  another,  in  such  a  manner  as  t-o 
be  essentially  wanting  to  himself.  It  is  then  presumed,  with  reason,  that  neither  the 
legislature,  nor  the  Contracting  Powers,  have  intended  to  extend  their  regulation  to 
cases  of  this  nature ;  and  that  they  themselves  would  have  excepted  them,  had  these 
cases  presented  thenwelvos.     (Art.  294.) 

Let  us  apply  these  principles  to  the  iuterpretation  of  the  Rules  of  the 
present  Treaty.  The  British  interpretation  of  the  latter  part  3.  Appnctioni  of 
of  the  first  Rule,  which  makes  it  applicable  only  to  the  pre-  ;i;'eTn.e';;mSna  i:^ 
vention  of  the  departure  from  British  jurisdiction  of  vessels  \i^hXinS"u  Vi^ 
over  which  British  jurisdiction  had  never  ceased  or  been  »'°^«"y- 
displaced,  and  whose  warlike  character  rests  only  in  an  (as  yet)  unex- 
ecuted intention  or  purpose,  is  agreeable  to  the  fifth,  sixth,  eighth,  ninth, 
and  tenth  of  the  foregoing  principles.     The  American  interpretation, 
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whieli  would  exteud  it  to  vessels  comiDg,  as  public  ships  of  war  of  the 
Confederates,  into  British  waters,  without  any  notice  beforehand  that 
they  would  be  either  excluded  or  detained,  is  opposed  to  the  same  prin- 
ciples in  the  most  marked  manner,  and  eflpeciall^^  it  is  opposed  to  those 
numbered  6  and  10,  which  are,  perhaps,  the  most  cogent  and  undeniable 
of  them  all. 

The  British  interpretation  of  the  first  part  of  the  second  Rule,  which 
applies  the  phrase  '^base  of  naval  operations^  in  the  same  sense,  in 
which  it  has  always  been  used  by  the  leading  authorities  on  inter- 
national law,  and  particularly  by  those  of  Great  Britain  and  the  United 
States,  (e.  </.,  by  Lord  Stowell  and  Chancellor  Kent,)  is  in  accordance 
with  the  second,  third,  and  seventh  of  these  principles;  while  the 
American  interpretation,  which  would  extend  it  to  every  combinatiou 
of  circumstances  which  those  words,  in  their  most  lax,  popular,  and  un- 
scientific acceptation  could  possibly  be  made  to  embrace,  oflfends  against 
the  same,  and  also  against  the  tenth  principle. 

The  British  interpretation  of  the  words  **  the  renewal  or  augmenta- 
tion of  military  supplies  or  arms,"  in  the  latter  part  of  the  second  Bule, 
which  applies  them  to  augmentations  of  the  warlike  force  of  belligerent 
vessels,  the  same,  or  gusdem  generis^  with  those  which  were  forbidden 
by  President  Washington's  Rules,  and  by  the  British  and  American 
roreign-Enlistment  Acts,  is  in  harmony  with  the  second,  third,  fifth, 
seventh,  eighth,  and  ninth  of  the  foregoing  principles.  The  American 
interpretation,  which  would  extend  them  to  supplies  of  articles,  such  as 
coals,  which,  according  to  the  doctrine  and  practice  of  asylum  and  hos- 
pitality hitherto  recognized  and  acted  upon  by  all  civilized  nations, 
(notably  by  Great  Britain  and  the  United  States,)  were  never  yet 
deemed  unlawful,  and  from  the  supply  of  which,  in  neutral  ports,  it 
would  be  highly  prejudicial  to  two  great  maritime  Powers,  such  as  the 
two  Contracting  Parties,  to  debar  themselves  in  case  of  their  being  en- 
gaged in  war,  in  the  present  days  of  steam  navigation,  offends  against 
the  same  principles,^and  also  against  that  numbered  11. 

The  force  of  these  objections  to  the  American  interpretation  of  the 
4.  inflnenreonthe  thrcc  Rulc^  Is  grcatly  iucreascd  when  it  is  borne  in  miud, 
rXV^'uvc  I.™;  first,  that  Great  Britain  agreed  to  their  being  retrospect- 
oi  thr  a«reei,.eni.  jvcly  appllcd  to  thc  dccisiou  of  "  the  questions  l>etween  the 
two  countries  arising  out  of  the  claims  mentioned  in  Article  I  '^  of  the 
Treaty,  those  being  the  claims  "  growing  out  of  acts  committed  by  the 
several  vessels  which  had  given  rise  to  the  claims  generically  known  as 
the  Alabama  Claims." 

Down  to  the  date  of  the  Treaty  no  claim  had  ever  been  made  against 
Great  Britain,  on  the  specific  ground  of  supplies  of  coal  to  Confederate 
vessels;  every  claim  for  captures,  of  which  any  intelligible  notice  had 
been  given,  was  in  respect  of  captures  by  ships,  said  to  have  been 
equipped  and  fitted  out  in  British  ports,  or  to  have  received  their  arma- 
ments by  means  directly  supplied  from  Great  Britain.  The  British 
Government,  therefore,  was  warranted  in  believing,  as  it  did  believe, 
that  the  controversy  between  itself  and  the  Government  of  the  United 
States  was  confined  to  claims  growing  out  of  acts  committed  by  ships 
of  this  description  only ;  and,  in  agreeing  to  the  terms  of  the  Rule,  it 
could  not  be  supposed  to  have  had  any  claims  in  view  which  were 
grounded  only  on  supplies  of  coal  to  Confederate  vessels.  A  retro- 
spective engagement  of  this  sort  cannot,  without  a  complete  departure 
from  all  the  principles  of  justice,  be  enlarged  by  any  uncertain  or  un- 
necessary implication. 

The  United  States  have  expressly  declared,  in  their  Case,  that  they 
consider  all  the  Rules— of  course,  therefore,  the  second — to  be  coiuci- 
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dent  with,  and  not  to  exceed,  the  previously  known  rules  of 
international  law.  Great  Britain,  though  taking  a  diflferent  ItlT^^Z'toiul' 1!-:' 
view  of  the  other  Eules,  has  also  expressly  declared,  in  her  <*"^-""»*' 
Counter  Case,  that  she  too  regards  the  second  Rule  as  in  no  way  enlarg- 
ing the  previously  known  prohibitions  of  international  law,  on  the  sub- 
ject to  which  it  relates.  The  practice  of  the  United  States,  by  habitu- 
ally receiving  supplies  of  coal  in  British  ports  during  the  war,  was  in 
accordance  with  the  views  of  international  law,  applicable  to  this  sub- 
ject, which  had  been  previously  announced  and  acted  upon  by  all  the 
highest  political  and  judicial  authorities  of  that  country.  Thus  it  is 
made  quite  apparent  that  the  construction  now  sought  to  be  placed  by 
the  United  States  upon  this  second  Rule  is  at  variance  with  the  real  in- 
tention and  meaning  of  both  the  Contracting  Parties ;  and  therefore 
with  the  1st  and  4th  of  the  principles  extracted  from  Vattel,  as  well  as 
with  the  others  already  specified. 

But  further:  not  only  did  Great  Britain  consent  to  the  retrospective 
application  of  those  Rules,  upon  the  footing  formerly  ex- 
plained, to  the  determination  of  what  she  understood  as  i£ 
'*the  olaims  genericallv  known  as  the  Alabama  Claims,^  p'?>Ie"th"'ihr'«Ruw 
growing  out  of  acts  committed  by  particular  vessels  which  tooihermini.nen, 
had  historically  given  rise  to  that  designation,  and  of  no  """^ 
other  kind  of  claims;  not  only  did  the  two  Contracting  Parties  "  agree 
to  observe  these  Rules  as  between  themselves  in  future ;"  but  they  also 
agreed  to  "  bring  them  to  the  knowledge  of  other  maritime  Powers,  and 
to  invite  them  to  accede  to  them." 

They  did  not  attempt  to  make  a  general  code  of  all  the  rules  of  inter- 
national law  connected  with  the  subject;  they  were  not  careful,  and  did 
not  attempt,  to  express  the  explanation  or  qualifications  of  any  expres- 
sions nsed  in  these  particular  Rules,  which  a  sound  acquaintance  with 
the  rules  and  usages  of  international  law  would  supply.  Rules  of  this 
nature,  which  could  rationally  be  supposed  proper  to  be  proposed  for 
general  acceptance  to  all  the  maritime  Powers  of  the  civilized  world, 
must  evidently  have  been  meant  to  be  interpreted  in  a  simple  and 
reasonable  sense,  conformable  to,  and  not  largely  transcending  the 
views  of  international  maritime  law  and  policy  which  would  be  likely  to 
commend  themselves  to  the  general  interests  and  intelligence  of  that 
portion  of  mankind.  They  must  have  been  meant  to  be  definitely,  can- 
didly, and  fairly  interpreted;  not  to  be  strained  to  every  unforeseen 
and  novel  consequence,  which  perverse  latitude  of  construction  might 
be  capable  of  deducing  from  the  generality  of  their  expressions.  They 
must  have  been  understood  by  their  framers,  and  intended  to  be  under- 
stood by  other  States,  as  assuring  the  continuance,  and  involving  in 
their  true  interpretation  the  recognition  of  all  those  principles,  rules, 
and  practical  distinctions,  established  by  international  law  and  usage, 
a  departure  from  which  was  not  required  by  the  natural  and  necessary 
meaning  of  the  words  in  which  they  were  expressed ;  they  cannot  have 
been  meant  to  involve  large  and  important  changes,  upon  subjects  not 
expressly  mentioned  or  adverted  to  by  mere  implication ;  nor  to  lay  a 
series  of  traps  and  pitfalls,  in  future  contingencies  and  cases,  for  all  na- 
tions which  might  accede  to  them.  Great  Britain  certainly,  for  her  own 
part,  agreed  to  them,  in  the  full  belief  that  the  Tribunal  of  Arbitration, 
before  which  these  claims  would  come,  might  be  relied  upon  to  reject 
every  strained  application  of  their  phraseology,  which  could  wrest  them 
to  purposes  not  clearly  within  the  contemplation  of  both  the  Contract- 
ing Parties,  and  calculated  to  make  them  rather  a  danger  to  be  avoided 
than  a  light  to  be  followed  by  other  nations. 

ROUNDELL  PAL3IEE. 


IV-ARGUMENT  OF  MR.  EVARTS,  ONE  OF  THE  COUNSEL  OF 
THE  UNITED  STATES,  ADDRESSED  TO  THE  TRIBUNAL  OF 
ARBITRATION  AT  GENEVA,  ON  THE  5TH  AND  6TH  AUGUST, 
1872,  IN  REPLY  TO  THE  SPECIAL  ARGUMENT  OF  THE  COUN- 
SEL OF  HER  BRITANNIC  MAJESTY.  SEE  PROTOCOLS  XVII 
AND  XVIII. 


ARGUMENT  OF  MR.  EVARTS. 


At  tJie  Conference  field  on  the  oth  day  of  August  Mr.  Erarts  addressed  the 

Tribunal  as  follows : 

In  the  course  of  the  deliberations  of  the  Tribunal  it  has  seeraed  good 
Scope  of  the  din-  to  tho  Arbitfators,  in  pursuance  of  the  provision  of  the  fifth 
CUW.OO.  Article  of  the  Treaty  of  Washington,  to  intimate  that  on 

certain  specific  points  they  would  desire  a  further  discussion  on  the  part 
of  the  Counsel  of  Her  Britannic  Majesty  for  the  elucidation  of  those 
points  in  the  consideration  of  the  Tribunal.  Under  that  invitation  the 
eminent  Counsel  for  the  British  Gk)vernmentha&  presented  an  argument 
which  distributes  itself,  as  it  seems  to  us,  while  dealing  with  the  three 
points  suggested,  over  a  very  general  examination  of  the  Argument 
which  has  already  been  presented  on  the  part  of  the  United  States. 

In  availing  ourselves  of  the  right,  under  the  Treaty,  of  replying  to  this 
special  argument  upon  the  points  named  by  the  Tribunal,  it  has  been  a 
matter  of  some  embarrassment  to  determine  exactly  how  far  this  discus- 
sion on  our  part  might  properly  go.  In  one  sense  our  deliberate  judg- 
ment is  that  this  new  discussion  has  really  added  but  little  to  the  views 
or  the  Argument  which  had  already  been  presented  on  behalf  of  the 
British  Government,  and  that  it  has  not  disturbed  the  positions  which 
had  been  insisted  upon,  on  the  part  of  the  United  States,  in  answer  to 
the  previous  discussions  on  the  part  of  the  British  Government,  con- 
tained in  its  Case,  Counter  Case,  and  Argument. 

But  to  have  treated  the  matter  in  this  way,  and  left  our  previous  Ar- 
gument to  be  itself  such  an  answer  as  we  were  satisfied  to  rely  upon  to 
the  new  developments  of  contrary  views  that  were  presented  in  this 
special  argument  of  the  British  Government,  would  have  seemed  to  as- 
sume too  confidently  in  favor  of  our  Argument,  that  it  was  an  adequate 
response  in  itself,  and  would  have  been  not  altogether  respectful  to  the 
very  able,  very  comprehensive,  and  very  thorough  criticism  upon  the 
main  points  of  that  Argument,  which  the  eminent  Counsel  of  Her  Majesty 
has  now  presented.  Nevertheless  it  seems  quite  foreign  from  our  duty, 
and  quite  unnecessary  for  any  great  service  to  the  Tribunal,  to  pursue 
in  detail  every  point  and  suggestion,  however  pertinent  and  however 
skillfully  applied,  that  is  raised  in  this  new  argument  of  the  eminent 
Counsel.  We  shall  endeavor,  therefore,  to  present  such  views  as  seem 
to  us  useful  and  valuable,  and  as  tend  in  their  general  bearing  to  dispose 
of  the  difficulties  and  counter  propositions  opposed  to  our  views  in  the 
learned  Counsel's  present  criticism  upon  them. 
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The  American  Argument,  presented  on  the  15th  of  June,  as  bearing 
upon  these  three  points  now  under  discussion,  had  distributed  the  sub- 
ject under  the  general  heads  of  the  measure  of  international  duties ;  of 
the  means  which  Great  Britain  possessed  for  the  performance  of  those 
duties ;  of  the  true  scope  and  meaning  of  the  phrase  "  due  diligence,'^ 
as  used  in  the  Treaty;  of  the  particular  application  of  the  duties  of  the 
Treaty  to  the  case  of  cruisers  on  their  subsequent  visits  to  British  ports; 
and  then  of  the  faults,  or  failures,  or  shortcomings  of  Great  Britain  in 
its  actual  conduct  of  the  transactions  under  review,  in  reference  to  these 
measures  of  duty,  and  this  exaction  of  due  diligence. 

The  special  topic  now  raised  for  discussion  in  the  matter  of  "  due 
diligence"  generally  considered,  has  been  regarded  by  the  ^^^^.^^ 
Counsel  of  the  British  Government  as  involving  a  considera-  ,  ^"'  ''"^""' 
tion,  iiot  only  of  the  measure  of  diligence  required  for  the  discharge 
of  ascertained  duties,  but  also  the  (Uscussion  of  what  the  measure  of 
those  duties  was ;  and  then  of  the  exaction  of  due  diligence  as  applicable 
to  the  diiferent  instances  or  occasions  for  the  discharge  of  that  duty, 
which  the  actual  transactions  in  controversy  between  the  parties 
disclosed.  That  treatment  of  the  points  is,  of  course,  suitable  enough, 
if,  in  the  judgment  of  the  learned  Counsel,  necessary  for  properly  meet- 
ing the  question  specifically  under  consideration,  because  all  those  ele- 
ments do  bear  upon  the  question  of  "due  diligence '^  as  relative  to  the 
time,  and  place,  and  circumstances  that  called  for  its  exercise.  Never- 
theless, the  general  question,  thus  largely  construed,  is  really  equivalent 
to  the  main  controversy  submitted  to  the  disposition  of  this  Tribunal 
by  the  Treaty,  to  wit,  whether  the  required  due  diligence  has  been  ap- 
plied in  the  actnaUconduct  of  affairs  by  Great  Britain  to  the  different 
situations  for  and  in  which  it  was  exacted. 

The  reach  and  effort  of  this  special  argument  in  behalf  of  the  British 
Government  seem  to  us  to  aim  at  the  reduction  of  the  duties  incum- 
bent on  Great  Britain,  the  reduction  of  the  obligation  to  x>erform  those 
duties,  in  its  source  and  in  its  authority,  and  to  the  calling  back  of  the 
cause  to  the  position  assumed  and  insisted  upon  in  the  previous  Argu- 
ment in  behalf  of  the  British  Government,  that  this  was  a  matter  not  of 
internaiional  duty,  and  not  of  international  obligation,  and  not  to  be 
judged  of  in  the  court  of  nations  as  a  duty  due  by  one  nation,  Great 
Britain,  to  another  nation,  the  United  States,  but  only  as  a  question  of 
its  duty  to  itself,  in  the  maintenance  of  its  neutrality,  and  to  its  own  laws 
and  its  own  people,  in  exerting  the  means  placed  at  the  service  of  the 
Government  by  the  Foreign-Enlistment  Act  for  controlling  any  efforts 
against  the  peace  and  dignity  of  the  nation. 

We  had  supposed,  and  have  so  in  our  Argument  insisted,  that  M  that 
long  debate  was  concluded  by  what  had  been  settled  by  ^^^^  „,,,,,  ^^  „,. 
definitive  convention  between  the  two  nations  as  the  law  of  TrJ^yn'^'L^ofthir 
this  Tribunal,  upon  which  the  conduct  and  duty  of  Great 
Britain,  and  the  claims  and  rights  of  the  United  States,  were  to  be  ad- 
judged, and  had  been  distinctly  expressed,  and  authoritatively  and  finally 
established  in  the  Three  Eules  of  the  Treaty. 

Before  undertaking  to  meet  the  more  particular  inquiries  that  are  to 
be  disposed  of  in  this  Argument,  it  is  proper  that,  at  the  ^.  ^  ^  ,^^ ,  ^^ 
outset,  we  should  take  notice  of  an  attempt  to  disparage  the  ^'X,^^];^",!^' 
efficacy  of  those  Bules,  the  source  of  their  authority,  and  ^^^"''•"•^""^ 
the  nature  of  their  obligation  upon  Great  Britain.  The  first  five  sec- 
tions of  the  special  argument  are  devoted  to  this  consideration.  It  is 
said  that  the  only  way  that  these  Rules  come  to  be  important  in  pass- 
ing judgment  upon  the  conduct  of  Great  Britain,  in  the  matter  of  the 
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claims  of  the  United  States,  is  by  the  consent  of  Her  Majesty  that,  in 
deciding  the  questions  between  the  two  countries  arising  out  of  these 
claims,  the  Arbitrators  should  assume  that,  during  the  course  of  these 
transactions,  Her  Majesty's  Government  had  undertaken  to  act  upon 
the  principles  set  forth  in  these  Eules,  and  in  them  announced.  That 
requires,  it  is  said,  as  a  principal  consideration,  that  the  Tribunal  should 
determine  what  the  law  of  nations  on  these  subjects  would  have  been  if 
these  Rules  had  not  been  thus  adopted.  Then,  it  is  argued  that,  as  to 
the  propositions  of  duty  covered  by  the  first  Eule,  the  law  of  nations 
did  not  impose  them,  and  that  the  obligation  of  Great  Britain,  there- 
fore, in  respect  to  the  performance  of  the  duties  assigned  in  that  Rule, 
was  not  derived  from  the  law  of  nations,  was  not,  therefore,  a  duty 
between  it  and  the  United  States,  nor  a  duty  the  breach  of  which  called 
for  the  resentments  or  the  indemnities  that  belong  to  a  violation  of  the 
law  of  nations.  Then,  it  is  argued  that  the  whole  duty  and  responsi- 
bility and  obligation  in  that  regard,  on  the  part  of  Great  Britain,  arose 
under  the  provisions  of  its  domestic  legislation,  under  the  provisions  of 
the  Foreign-Enlistment  Act,  under  a  general  obligation  by  which  a 
nation,  having  assigned  a  rule  of  conduct  for  itself,  is  amenable  for  its 
proper  and  equal  performance  as  between  and  toward  the  two  bellige- 
rents. Then,  it  is  argued  that  this  assent  of  the  British  Government, 
that  the  Tribunal  shall  regard  that  Government  as  held  to  the  perform- 
ance of  the  duties  assigned  in  those  Rules,  in  so  far  as  those  Rules  were 
not  of  antecedent  obligation  in  the  law  of  nations,  is  not  a  consent  that 
Great  Britain  shall  be  held  under  an  international  obligation  to  perform 
the  Rules  in  that  regard,  but  simply  as  an  agreement  that  they  had  un- 
dertaken to  discharge,  as  a  municipal  obligation,  under  the  provisions 
of  their  Foreign-Enlistment  Act,  duties  which  were  equivalent  in  their 
construction  of  the  act  to  what  is  now  assigned  as  an  international 
duty;  and  this  argument  thus  concludes : 

When,  therefore.  Her  Majesty's  Grovernment,  by  the  sixth  article  of  the  Treaty  of 
Washingtou,  agreed  that  the  Arbitrators  should  assume  that  Her  Mtgesty's  Goveni- 
ment  had  undertaken  to  act  upon  the  principles  set  forth  in  the  Three  Rules,  (though 
declining  to  assent  to  them  as  a  statement  of  principles  of  international  law,  which 
were  in  force  at  the  time  when  the  claims  arose,)  the  effect  of  that  argument  was  not 
to  make  it  the  duty  of  the  Arbitrators  to  judge  retrospectively  of  the  conduct  of  Her 
Majesty's  Government,  according  to  any  false  hypothesis  of  law  or  fact,  but  to  acknow- 
ledge, as  a  rule  of  judgment  for  the  purposes  of  the  Treaty,  the  undertaking  which 
the  British  Government  had  actually  and  repeatedly  given  to  the  Government  of  the 
United  States,  to  act  upon  the  construction  which  they  themselves  placed  upon  the 
prohibitions  of  their  own  municipal  law,  according  to  which  it  was  coincident  in  snb- 
stance  with  those  Bules. — (British  Special  Ar^umenty  p.  389.) 

Kow,  we  may  very  briefly,  as  we  think,  dispose  of  this  suggestion,  and 
of  all  the  influences  that  it  is  appealed  to  to  exert  throughout  the 
course  of  the  discussion  in  aid  of  the  views  insisted  upon  by  the  learned 
Counsel.  In  the  first  place,  it  is  not  a  correct  statement  of  the  Treaty 
to  say,  that  the  obligation  of  these  Eules,  and  the  responsibility  on  the 
part  of  Great  Britain  to  have  its  conduct  judged  according  to  those 
Eules,  arise  from  the  assent  of  Her  Majesty  thus  expressed.  On  the 
contrary,  that  assent  comes  in  only  subsequently  to  the  authoritative 
statement  of  the  Eules,  and  simply  as  a  qualification  attendant  upon  a 
reservation  on  the  part  of  Her  Majesty,  that  the  previous  declaration 
shall  not  be  esteemed  as  an  assent  on  the  part  of  the  British  Govern- 
ment^  that  those  w  ere  in  fact  the  principles  of  the  law  of  nations  at  the 
time  the  transactions  occurred. 

The  sixth  article  of  the  Treaty  thus  determines  the  authority  and  the 
obligation  of  these  Eules.  I  read  from  the  very  commencement  of  the 
article:  "In  deciding  the  matters  submitted  to  the  Arbitrators  they 
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shall  be  governed  by  the  following  three  Rules,  which  are  agreed  npon 
by  the  High  Oontra<;ting  Parties  as  Rules  to  be  taken  as  applicable  to 
the  case  and  by  such  principles  of  International  Law  not  inconsistent 
therewith  f  and  then  the  Rules  are  stated. 

Now,  there  had  been  a  debate  between  the  diplomatic  representatives 
of  the  two  Governments,  whether  the  duties  expressed  in  those  Rules 
were  wholly  of  international  obligation  antecedent  to  this  agreement  of 
the  parties.  The  United  States  had  from  the  beginning  insisted  that 
they  were ;  Great  Britain  had  insisted  that,  in  regard  to  the  outfit  and 
equipment  of  an  unarmed  ship  from  its  ports,  there  was  only  an  obliga- 
tion of  municipal  law  and  not  of  international  law ;  that  its  duty  con- 
concerning  such  outfit  was  wholly  limited  to  the  execution  of  its  For- 
eign-Enlistment Act;  that  the  discharge  of  that  duty  and  its  resi)onsi- 
bility  for  any  default  therein  could  not  be  claimed  by  the  United  States 
as  matter  of  international  law,  nor  upon  any  judgment  otherwise  than 
of  the  general  duty  of  a  neutral  to  execute  its  laws,  whatever  they 
might  be,  with  impartiality  between  the  belligerents. 

To  close  that  debate,  and  in  advance  of  the  submission  of  any  ques- 
tion to  this  Tribunal,  the  law  on  that  subject  was  settled  by  the  Treaty, 
and  settled  in  terms  which,  so  far  as  the  obligation  of  the  law  goes, 
seem  to  us  to  admit  of  no  debate,  and  to  be  exposed  to  not  the  least 
uncertainty  or  doubt.  But  in  order  that  it  might  not  be  an  imputation 
upon  the  Government  of  Great  Britain,  that  while  it  presently  agreed 
that  the  duties  of  a  neutral  were  as  these  Rules  express  them,  and  that 
these  Rules  were  applicable  to  this  case,  that  a  neutral  nation  was  bound 
to  conform  to  them,  and  that  they  should  govern  this  Tribunal  in  its 
decision — in  order  that  fi*om  all  this  there  might  not  arise  an  imputation 
that  the  conduct  of*  Great  Britain,  at  the  time  of  the  transactions,  (if  it 
should  be  found  in  the  judgment  of  this  Tribunal  to  have  been  at  vari- 
ance with  these  Rules,)  would  be  subject  to  the  charge  of  a  variance 
with  an  acknowledgment  of  the  Rules  then  presently  admitted  as  bind- 
ing, a  reservation  wa«  made.    What  was  that  reservation  ? 

Her  Britannic  Majesty  has  commanded  her  High  Commissioners  and  Plenipoten- 
tiaries to  declare  that  Her  Majesty's  Government  cannot  assent  to  the  foregoing  Rules 
as  a  statement  of  principles  of  international  law  which  were  in  force  at  the  time  when 
the  claims  mentioned  in  Article  I  aroHe,  but  that  Her  Majesty's  Government,  in  order 
to  evince  its  desire  of  strengthening  the  friendly  relations  between  the  two  countries, 
and  of  making  satisfactory  provision  for  the  future,  agrees  that,  in  deciding  the  ques- 
tions between  the  two  countries  arising  out  of  these  claims,  the  Arbitrators  should 
assume  that  Her  Majesty's  Government  had  undertaken  to  act  upon  the  principles  set 
forth  in  these  Rules. 

.  Thus,  while  this  saving  clause  in  respect  to  the  past  conduct  of  Great 
Britain  was  allowed  on  the  declaration  of  Her  Majesty,  yet  that  declara- 
tion was  admitted  into  the  Treaty  only  upon  the  express  proviso  that 
it  should  have  no  import  of  any  kind  in  disparaging  the  obligation  of 
the  Rules,  their  significance,  their  binding  force,  or  the  principles  upon 
which  this  Tribunal  should  judge  concerning  them. 

Shall  it  be  said  that  when  the  whole  office  of  this  clause,  thn^  re- 
ferred to,  is  of  that  nature  and  extent  only,  and  when  it  ends  in  the  de- 
termination that  that  reservation  shall  have  no  effect  upon  your  decision^ 
shall  it,  I  say,  be  claimed  that  this  reservation  shall  have  an  effect  upon 
the  argument  ?  How  shall  it  be  pretended,  before  a  Tribunal  like  this, 
that  what  is  to  be  assumed  in  the  decision  is  not  to  be  assumed  in  the 
argument  f 

But  what  does  this  mean  ?  Does  it  mean  that  these  Three  Rules,  in 
their  future  application  to  the  conduct  of  the  United  States — nay,  in 
their  future  application  to  the  conduct  of  Great  Britain,  mean  some- 
thing different  from  what  they  mean  in  their  application  to  the  past? 
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What  becomes,  theD,  of  the  purchasing  consideration  of  these  Eules 
for  the  future,  to  wit.  that,  waiving  debate,  they  shall  be  applied  to  the 
past  f 

We  must,  therefore,  insist  that,  upon  the  plain  declarations  of  this 
Treaty,  there  is  nothing  whatever  in  this  proposition  of  the  first  five 
sections  of  the  new  special  argument.  If  there  were  anything  in  it,  it 
would  go  to  the  rupture,  almost,  of  the  Treaty ;  for  the  langaage  is 
plain,  the  motive  is  declared,  the  force  in  future  is  not  in  dispute,  and, 
for  the  consideration  of  that  force  in  the  future,  the  same  force  is  to  be 
applied  in  the  judgment  of  this  Tribunal  upon  the  past.  Now,  it  is  said 
that  this  declaration  of  the  binding  authority  of  these  Kules  is  to  read 
in  the  sense  of  this  very  complicated,  somewhat  unintelligible,  proposi- 
tion of  the  learned  Counsel.  Compare  his  words  with  the  declaration 
of  the  binding  authority  of  these  Eules,  as  Eules  of  International  Law, 
actually  found  in  the  Treaty,  and  judge  for  yourselves  whether  the  two 
forms  of  expression  are  equivalent  and  interchangeable. 

Can  any  one  imagine  that  the  United  States  would  have  agreed  that 
the  construction,  in  its  application  to  the  past,  was  to  be  of  this  modified, 
uncertain,  optional  character,  while,  in  the  future,  the  Eules  were  to  be 
authoritative,  binding  Eules  of  the  law  of  nations  I  When  the  United 
States  had  given  an  assent,  by  convention,  to  the  law  that  was  to  gov- 
ern this  Tribunal,  was  it  intended  that  that  law  should  be  construed, 
as  to  the  past,  differently  from  what  it  was  to  be  construed  in  reference 
to  the  future  f 

I  apprehend  that  this  learned  Tribunal  will  at  once  dismiss  this  con- 
sideration, with  all  its  important  influence  upon  the  whole  subsequent 
argument  of  the  eminent  Counsel,  which  an  attentive  examinatinon  of 
that  argument  will  disclose. 

With  this  proposition  falls  the  further  proposition,  already  met  in 
HowfartheTribu  our  formcr  Argument,  that  it  is  material  to  go  into  the  re- 
^uwof'X^w  gion  of  debate  as  to  what  the  law  of  nations  upon  these 
«i  law.  subjects,  now  under  review,  was  or  is.    So  far  as  it  falls 

within  the  range  covered  by  these  Eules  of  the  Treaty,  their  provisions 
have  concluded  the  controversy.  To  what  purpose,  then,  pursue  an  in- 
quiry and  a  course  of  argument  which,  whatever  way  in  the  balance  of 
your  conclusions  it  may  be  determined,  cannot  affect  your  judgment  or 
your  award  ?  If  these  Eules  are  found  to  be  conformed  to  the  law  of 
nations  in  the  principles  which  it  held  antecedent  to  their  adoption,  the 
Eules  cannot  have  for  that  reason  any  greater  force  than  by  their  own 
simple,  unconfirmed  authority.  If  they  differ  from,  if  they  exceed,  if 
they  transgress  the  requirements  of  the  law  of  nations,  as  it  stood  ante- 
cedent to  the  Treaty,  by  so  much  the  greater  force  does  the  convention 
of  the  parties  require  that,  for  this  trial  and  for  this  judgment,  these 
Eules  are  to  be  the  law  of  this  Tribunal.  This  argument  is  hinted  at 
in  the  Counter  Case  of  the  British  Government;  it  has  been  the  subject 
of  some  public  discussion  in  the  press  of  Great  Britain.  But  the  most 
authoritative  expression  of  opinion  upon  this  point  from  the  press  of 
that  country  has  not  failed  to  stigmatize  this  suggestion  as  bringing 
the  obligation  of  the  Eules  of  this  Treaty  down  to  "  the  vanishing 
poinf^ 

At  the  close  of  the  special  argument  we  find  a  general  presentation 

Sir  R.  Paimrrv  of  cauous  for  thc  constructiou  of  treaties,  and  some  general 

ruur't'on  o7Treat,^'  obscrvatious  as  to  the  light  or  the  controlling  reason  under 

examined.  whlch   thcso   Eules  of  the  Treaty  should   be   construed. 

These  suggestions  may  be  briefly  dismissed. 

1  Londoa  Times,  February,  1872. 
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It  certaiuly  would  be  a  very  great  reproach  to  these  nations,  which 
had  deliberately  fixed  upon  three  propositions  as  expressive  of  the  law 
of  nations,  in  their  judgment,  for  the  purposes  of  this  trial,  that  a  resort 
to  general  instructions,  for  the  purpose  of  interpretation,  was  necessary. 
Eleven  canons  of  interpretation  drawn  from  Vattel  are  presented  in 
order,  and  then  several  of  them,  as  the  case  suits,  are  applied  as  valu- 
able in  elucidating  this  or  that  point  of  the  Rules.  But  the  learned 
Counsel  has  omitted  to  bring  to  your  notice  the  first  and  most  general 
rule  of  Vattel,  which,  being  once  understood,  would,  as  we  think,  dis- 
pense with  any  consideration  of  these  subordinate  canons  which  Vattel 
has  introduced  to  be  used  only  in  case  his  first  general  rule  does  not  ap- 
ply. This  first  proposition  is,  that  "it  is  not  allowable  to  interpret  what 
has  no  need  of  interpretation." 

Now  these  Rules  of  the  Treaty  are  the  deliberate  and  careful  expres- 
sion of  the  will  of  the  two  nations  in  establishing  the  law  for  the  gov- 
ernment of  this  Tribunal,  which  the  Treaty  calls  into  existence.  These 
Rules  need  no  interpretation  in  any  general  sense.  Undoubtedly  there 
may  be  phrases  which  may  receive  some  illustration  or  elucidation  from 
the  history  and  from  the  principles  of  the  law  of  nations ;  and  to  that 
we  have  no  objection.  Instances  of  very  proper  application  to  that  resort 
occur  in  the  argument  of  which  I  am  now  replying.  But  there  can  be 
no  possible  need  to  resort  to  any  general  rules,  such  as  those  most  fa- 
vored and  insisted  upon  by  the  learned  Counsel,  viz,  the  sixth  proposi- 
tion of  Vattel,  that  you  never  should  acxiept  an  interpretation  that  leads 
to  an  absurdity — or  the  tenth,  that  you  never  should  accept  an  inter- 
pretation that  leads  to  a  crime.  Nor  do  we  need  to  recur  to  Vattel  for 
what  is  certainly  a  most  sensible  proposition,  that  the  reason  of  the 
Treaty — that  is  to  say,  the  motive  which  led  to  the  making  of  it  and 
the  object  in  contemplation  at  the  time — is  the  most  certain  clue  to  lead 
us  to  the  discovery  of  its  true  meaning. 

But  the  inference  drawn  from  that  i)roposition,  in  its  application  to 
this  case,  by  the  learned  Counsel,  seems  very  wide  from  what  to  us  ap- 
pears natural  and  sensible.  The  aid  which  he  seeks  under  the  guidance 
of  this  rule  is  from  the  abstract  proposition  of  publicists  on  cognate 
subjects  or  the  illustrative  instances  given  by  legal  commentators. 

Our  view  of  the  matter  is  that,  as  this  Treaty  is  applied  to  the  past, 
as  it  is  applied  to  an  actual  situation  between  the  two  nations,  and  as  it 
is  applied  to  settle  the  doubts  and  disputes  which  existed  between  them 
as  to  obligation  and  to  the  performance  of  obligations,  these  considera- 
tions furnish  the  resort,  if  any  is  needed,  whereby  this  Tribunal  should 
seek  to  determine  what  the  true  meaning  of  the  High  Contracting 
Parties  is. 

Now,  as  bearing  upon  all  these  three  topics,  of  due  diligence,  of  treat- 
ment of  offending  cruisers  in  their  subsequent  visits  to  British  ports,  and 
of  their  supply,  as  from  a  base  of  operations,  with  the  means  of  con- 
tinuing the  war,  these  Rules  are  to  be  treated  in  reference  to  the  con- 
troversy as  it  had  arisen  and  as  it  was  in  progress  between  the  two  na- 
tions when  the  Treaty  was  formed.  What  was  that?  Here  was  a 
nation  prosecuting  a  war  against  a  portion  of  its  population  and  terri- 
tory in  revolt.  Against  the  sovereign  thus  prosecuting  his  war  there 
was  raised  a  maritime  warfare.  The  belligerent  itself,  thus  prosecuting 
this  maritime  warfare  against  its  sovereign,  confessedly  had  no  ports 
and  no  waters  that  could  serve  as  the  base  of  its  naval  operations.  It 
had  no  ship-yards,  it  had  no  founderies,  it  had  no  means  or  resources  by 
which  it  could  maintain  or  keep  on  foot  that  war.  A  project  and  a  pur- 
pose of  war  was  all  that  could  have  origin  from  within  its  territory,  and 
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the  pecuniary  resources  by  which  it  could  derive  its  supply  from' neu- 
tral nations  was  all  that  it  could  furnish  toward  this  maritime  war. 

IN^ow,  that  war  having  in  fact  been  kept  on  foot  and  having  resulted 
in  great  injuries  to  the  sovereign  belligerent,  gave  occasion  to  a  contro- 
versy between  that  sovereign  and  the  neutral  nation  of  Great  Britain 
as  to  whether  these  actual  supplies,  these  actual  bases  of  maritime  war 
from  and  in  neutral  jurisdiction,  were  conformable  to  the  law  of  nations 
or  in  violation  of  its  principles.  Of  course,  the  mere  fact  that  this  war 
had  thus  been  kept  on  foot  did  not,  of  itself,  carry  the  neutral  respon- 
sibility. But  it  did  bring  into  controversy  the  opposing  positions  of 
the  two  nations.  Great  Britain  contended  during  the  course  of  the 
transactions,  and  after  their  close,  and  now  here  contends,  that,  how- 
ever much  to  be  regretted,  these  transactions  did  not  place  any  respon- 
sibility upon  the  neutral,  because  they  had  been  effected  only  by  such 
communication  of  the  resoarces  of  the  people  of  Great  Britain  as  under 
international  law  was  innocent  and  protected ;  that  commercial  com- 
munication and  the  resort  for  asylum  or  hospitality  in  the  ports  was  the 
entire  measure,  comprehension,  and  character  of  all  that  had  occurred 
within  the  neutral  jurisdiction  of  Great  Britain.  The  United  States 
contended  to  the  contrary.  What,  then,  was  the  solution  of  the  matter 
which  settles  amicably  this  great  dispute  ?  Why,  first,  that  the  prin- 
ciples of  the  law  of  nations  should  be  settled  by  convention,  as  they 
have  been,  and  that  they  should  furnish  the  guide  and  the  control  of 
your  decision;  second,  that  all  the  facts  of  the  transactions  as  they 
occurred  should  be  submitted  to  your  final  and  satisfactory  determina- 
tion ;  and,  third,  that  the  application  of  these  principles  of  law  settled 
by  convention  between  the  parties  to  these  facts  as  ascertained  by  your- 
selves should  be  made  by  yourselves,  and  should,  in  the  end,  close  the 
controversy  and  be  accepted  as  satisfactory  to  both  parties. 

In  this  view,  we  must  insist  that  there  is  no  occasion  to  go  into  any 
very  considerable  discussion  as  to  the  meaning  of  these  Rules,  unless  in 
the  very  subordinate  sense  of  the  explanation  of  a  phrase,  such  as 
"  base  of  operations,^  or  "  military  supplies,"  or  "  recruitment  of  men,  •"* 
or  some  similar  matter. 

I  now  ask  your  attention  to  the  part  of  the  discussion  which  relates 

KfTcctor.rommi-  to  thc  cffcct  of  a  "  commissiou,"  which,  though  made  the 

subject  of  the  second  topic  named  by  the  tribunal,  and 

taken  in  that  order  by  the  learned  Counsel,  I  propose  first  to  consider. 

It  is  said  that  the  claims  of  the  United  States  in  this  behalf,  as  made 
in  their  Argument,  rest  upon  an  exaggerated  construction 
^uncxfl  ofth"  kT,'1  of  the  second  clause  of  the  first  Rule.  On  this  point,  I  have 
first  to  say  that  the  construction  which  we  put  upon  that 
clause  is  not  exaggerated ;  and,  in  the  second  place,  that  these  claims 
in  regard  to  the  duty  of  Great  Britain  in  respect  to  commissioned 
cruisers  that  have  had  their  origin  in  an  illegal  outfit  in  violation  of  the 
law  of  nations,  as  settled  in  the  first  Rule,  do  not  rest  exclusively  upon 
the  second  clause  of  the  first  Rule.  They,  undoubtedly,  in  one  con- 
struction of  that  clause,  find  an  adequate  support  in  its  proposition; 
but,  if  that  construction  should  fail,  nevertheless,  the  dut^^  of  Great 
Britain,  in  dealing  with  these  offending  cruisers  in  their  subsequent 
resort  to  its  ports  and  waters,  would  rest  upon  principles  quite  inde- 
pendent of  this  construction  of  the  second  clause. 

The  second  clause  of  that  Rule  is  this :  "  And  also  to  use  like  diligence 
to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
cruise  or  carry  on  war  as  above,  such  vessel  having  been  specially 
adapted  in  whole  or  in  part  within  such  jurisdiction  to  warlike  use." 
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It  is  said  that  this  second  clause  of  the  first  Bale  manifestly  applies 
cmly  to  the  original  departure  of  such  a  vessel  from  the  British  juris- 
diction, "while  its  purposes  of  unlawful  hostility  still  remain  in  intention 
merely,  and  have  not  been  evidenced  by  execution. 

If  this  means  that  a  vessel  that  had  made  its  first  evasion  from  a 
British  port,  tinder  circumstances  which  did  not  inculpate  Great  Britain 
for  failing  to  arrest  her,  and  then  had  come  within  British  ports  a  sec- 
ond time,  and  the  evidence,  as  then  developed,  would  have  required 
Great  Britain  to  arrest  her,  and  would  have  inculpated  that  nation  for 
failure  so  to  do,  is  not  within  the  operation  of  this  Eule,  I  am  at  a  loss 
to  understand  upon  what  principle  of  reason  this  pretension  rests.  If 
the  meaning  is  that  this  second  clause  ffhlj  applies  to  such  offending 
vessels  while  they  remain  in  the  predicament  of  not  having  acquired 
the  protection  of  a  "  commission,^  that  pretension  is  a  begging  of  the 
question  under  consideration,  to  wit,  what  the  effect  of  a  "  commission '^ 
is  under  the  circumstances  proposed. 

I  do  not  understand  exactly  whether  these  two  cases  are  meant  to  be 
covered  by  this  criticism  of  the  learned  Counsel.  But  let  us  look  at  it. 
Supposing  that  the  escape  of  the  Florida  from  Liverpool,  in  the  flrat 
instance,  was  not  under  circumstances  which  made  it  an  injurious  vio- 
lation of  neutrality  for  which  Great  Britain  was  responsible  to  the 
United  States,  that  is  to  say,  that  there  was  no  such  fault,  from  inat- 
tention to  evidence,  or  from  delay  or  inefficiency  of  action,  as  made 
Great  Britain  responsible  for  her  escape ;  and  supposing,  when  she  en- 
tered Liverpool  <again,  as  the  matter  then  stood  in  the  knowledge  of  the 
Government,  the  evidence  was  clear  aod  the  duty  was  clear,  if  it  were 
an  original  case;  is  it  to  be  said  that  the  duty  is  not  as  strong,  that  it 
is  not  as  clear,  and  that  a  failure  to  perform  it  is  not  as  clear  a 
case  for  inculpation  as  if  in  the  original  outset  the  same  circum- 
stances of  failure  and  of  fault  had  been  apparent!  Certainly  the 
proposition  cannot  mean  this.  Certainly  the  conduct  of  Great  Brit- 
ain in  regard  to  the  vessel  at  Nassau,  a  British  port  into  which  she 
went  after  her  escape  from  Liverpool,  does  not  conform  to  this  sugges- 
tion. But  if  the  proposition  does  not  come  to  this,  then  it  comes  back 
to  the  pretension  that  the  commission  intervening  terminates  the  obli- 
gation, defeats  the  duty,  and  exposes  the  suffering  belligerent  to  all  the 
consequences  of  this  naval  war,  illegal  in  its  origia,  illegal  in  its  char- 
acter, and,  on  the  part  of  the  offending  belligerent,  an  outrage  upon 
the  neutral  that  has  suffered  it. 

Now,  that  is  the  very  question  to  be  determined.  Unquestionably,  we 
submit  that,  while  the  first  clause  of  the  first  Rule  is,  by  its  terms,  lim- 
ited to  an  original  equipment  or  outfit  of  an  offending  vessel,  the  sec- 
ond clause  was  intended  to  lay  down  the  obligation  of  detaining  in  port, 
and  of  preventing  the  departure  of,  every  such  vessel  whenever  it  should 
come  jivithin  British  jurisdiction.  I  omit  from  this  present  statement,  of 
course,  the  element  of  the  effect  of  the  "  commission,"  that  being  the 
immediate  point  in  dispute. 

I  start  in  the  debate  of  that  question  with  this  view  of  the  scope  and 
efficacy  of  the  Rule  itself. 

It  is  said,  however,  that  the  second  clause  of  the  first  Rule  is  to  be 
qualified  in  its  apparent  signification  and  application  by  the  supplying 
a  phrase  used  in  the  first  clause  which,  it  is  said,  must  be  communicated 
to  the  second.  That  qualifying  phrase  is  "  any  vessel  tchich  it  has  rea- 
sonable ground  to  believe  is  intended,"  &c. 

Now,  this  qualification  is  iu  the  first  clause,  and  it  is  not  in  the  sec- 

29  c 
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nt iho  svord.  ^°^*  ^  course  this  element  of  having  ^'  reasonable  ground 
'Sa^nriie^gml^  to  believe "  that  the  offense  which  a  neutral  nation  is  re- 
to  bei.e^e.  Quired  to  prevent  is  about  to  be  committed,  is  an  element  of 

the  question  of  due  diligence  always  fairly  to  be  considered,  always  suit- 
ably to  be  considered  in  judging  either  of  the  conduct  of  Great  Britain 
in  these  matters,  or  of  the  conduct  of  the  United  States  in  the  past,  or 
of  the  duty  of  both  nations  in  the  future.  As  an  element  of  due  dili- 
gence, it  finds  its  place  in  the  second  clause  of  the  first  Eule,  but  only 
as  an  element  of  due  diligence. 

Now,  upon  what  motive  does  this  distinction  between  the  purview  of 
the  first  clause  and  of  the  second  clause  rest  ?  Why,  the  duty  in  regard 
to  these  vessels  embraced  iH' the  first  clause  applies  to  the  inchoate  and 
progressive  enterprise  at  every  stage  of  fitting  out,  arming,  or  equip- 
ping, and  while  that  enterprise  is,  or  may  be,  in  respect  to  evidence  of 
its  character,  involved  in  obscurity,  ambiguity,  and  doubt  It  is,  there- 
fore, provided  that,  in  regard  to  that  duty,  only  such  vessels  are  thn^ 
subjected  to  interruption  in  the  progress  of  construction  at  the  respon- 
sibility of  the  neutral  as  the  neutral  has  "  reasonable  ground  to  believe  " 
are  intended  for  an  unlawful  purpose,  which  purpose  the  vessel  itself 
does  not  necessarily  disclose  either  in  regard  to  its  own  character  or  of 
its  intended  use.  But,  after  the  vessel  has  reached  its  form  and  com- 
pleted its  structure,  why,  then,  it  is  a  sufficient  limitation  of  the  obli- 
gation and  sufficient  protection  against  undue  responsibility,  that  ^*  due 
diligence  to  prevent"  the  assigned  offense  is  alone  required.  Due  dili- 
gence to  accomplish  the  required  duty  is  all  that  is  demanded,  and  ac- 
cordingly that  distinction  is  preserved.  It  is  made  the  clear  and  abso- 
lute duty  of  a  nation  to  use  due  diligence  to  prevent  the  departure  from 
its  jurisdiction  of  any  vessel  intended  to  cruise  or  carry  on  war  against 
a  power  with  which  it  is  at  peace,  such  vessel  Jiaving  been  specially 
adapted  in  whole  or  in  part  within  such  jurisdiction  to  warlike  use. 
That  is,  when  a  vessel  has  become  ready  to  take  the  seas,  having  its 
character  of  warlike  adaptation  thus  determined  and  thus  evidenced^ 
so  upon  its  subsequent  visit  to  the  neutraPs  port,  as  to  such  a  vessel^ 
the  duty  to  arrest  her  departure  is  limited  only  by  the 

Chief  Justice  Cockburn.  "  What  should  you  think,  Mr.  Evarts,  of 
such  a  case  as  this  ?  Suppose  a  vessel  had  escaped  from  Great  Britain 
with  or  without  due  diligence  being  observed — take  the  case  of  the 
Florida  or  the  Shenandoah — take  either  case.  She  puts  into  a  port  be- 
longing to  the  British  Crown.  You  contend,  if  I  understand  your  argu- 
ment, that  she  ought  to  be  seized.  But  suppose  the  authorities  at  the 
port  into  which  she  puts  are  not  aware  of  the  circumstances  under 
which  the  vessel  originally  left  the  shores  of  Great  Britain.  Is  there  an 
obligation  to  seize  that  vessel  f ' 

Mr.  Evarts.  That,  like  everything  else,  is  left  as  matter  of  fact. 

The  Chief  Justice.  "  But  suppose  the  people  at  the  place  are  per- 
fectly unaware  from  whence  this  vessel ^" 

Mr.  Evarts.  I  understand  the  question.  We  are  not  calling  in  judg- 
ment the  authorities  at  this  or  that  place.  We  are  calling  into  judg- 
ment the  British  nation,  and  if  the  ignorance  and  want  of  knowledge 
in  the  subordinate  officials  at  such  a  port  can  be  brought  to  the  fault  of 
the  Home  Government  in  not  advising  or  keeping  them  informed,  that 
is  exactly  the  condition  from  which  the  responsibility  arises.  It  is  a  ques- 
tion of  ''  due  diligence,"  or  not,  of  the  nation  in  all  its  conduct  in  pro- 
viding, or  not  providing,  for  the  situation,  and  in  preparing,  or  not  pre- 
paring, its  officials  to  act  upon  suitable  knowledge. 

We  find  nothing  of  any  limitation  of  this  second  clause  of  the  first 
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Hule  that  prevents  our  considering  its  proper  application  to  the  case  of 
a  vessel  which,  for  the  purpose  of  the  present  argument,  it  must  be  con- 
ceded ought  to  be  arrested  under  it,  and  detained  in  port  if  the  '*  com- 
mission^ does  not  interpose  an  obstacle. 

We  have  laid  down  at  pages  from  152  to  154  in  our  Argument,  what  we 
consider  the  rules  of  law  in  regard  to  the  effect  of  the 
"commission"  of  a  sovereign  nation,  or  of  a  belligerent  not  r^Vpl^'UUH^i\f^^-^^ 
recognized  as  a  sovereign,  m  the  circumstances  involved  in 
this  inquiry.  They  are  very  simple.  I  find  nothing  in  the  argument  of 
my  learned  friend,  careful  and  intelligent  as  it  is,  that  disturbs  these 
rules  as  rules  of  law.  The  public  ship  of  a  nation,  received  into  the 
waters  or  ports  of  another  nation,  is,  by  the  practice  of 

,.  *  '  J.       j.\  '         ^        ^•  •!  ^        Esti^nt  of  the  right 

nations,  as  a  concession  to  the  sovereigns  dignity,  exempt  of  exi.mtormi.iy 
from  the  jurisdiction  of  the  courts  and  all  judicial  process  of  *"'"*  ^"'^'^^""^  ""■ 
the  nation  whose  waters  it  visits.  This  is  a  concession,  mutual,  recip- 
rocal between  nations  having  this  kind  of  intercourse,  and  resting  upon 
the  best  and  surest  principles  of  international  comity.  But  there  is  no 
concession  of  extra-territoriality  to  the  effect  or  extent  that  the  sov- 
ereign visited  ia predominated  over  by  the  sovereign  receiving  hospitality 
to  its  public  vessels.  The  principle  simply  is,  that  the  treatment  of  the 
vessel  rests  upon  considerations  between  the  nations  as  sovereign,  and 
in  their  political  capacities,  as  matter  to  be  dealt  with  directly  between 
them,  under  reciprocal  responsibility  for  offense  on  either  side,  and 
under  the  duty  of  preserving  relations  of  peace  and  good-will  if  you 
X)lease,  but  nevertheless  to  be  controlled  by  reasons  of  state. 

Any  construction  of  the  rule  that  would  allow  the  visiting  vessel  to 
imi>ose  its  own  sovereignty  upon  the  sovereign  visited,  would  be  to  push 
the  rule  to  an  extreme  that  would  defeat  its  purpose.  It  is  the  equality 
of  sovereigns  that  requires  that  the  process  and  the  jurisdiction  of  courts 
should  not  be  extended  to  public  vessels. 

But  All  other  qualifications  as  to  how  the  sovereign  visited  shall  deal 
with  i)ublic  vessels  rest  in  the  discretion  of  the  sovereign.  If  offense 
is  committed  by  such  vessels,  or  any  duty  arises  in  respect  to  them,  he, 
at  his  discretion  and  under  international  responsibility,  makes  it  tlie 
subject  of  remonstrance,  makes  it  the  subject  of  resentment,  makes  it 
the  subject  of  reprisal,  or  makes  it  the  subject  of  an  immediate  exer- 
cise of  force  if  the  circumstances  seem  to  exact  it. 

What,  then,  is  the  tenor  of  the  authorities,  in  respect  to  a  public  ves- 
sel not  of  a  sovereign,  but  of  a  belligerent,  who  has  not  been  recognized 
as  a  sovereign!  The  courts  of  the  country,  when  the  question  arises  as 
a  judicial  one,  turn  to  the  political  authority,  and  ask  how  that  has  de- 
teimined  the  question  of  the  public  character  of  such  vessels;  and  if 
that  question  (which  is  a  political  one)  has  been  determined  in  recogni- 
tion of  the  belligerency,  then  the  vessel  of  the  belligerent  is  treated  as 
exempt  from  judicial  process  and  from  the  judisdiction  of  the  courts. 
But  that  vessel  remains  subject  to  the  control,  subject  to,  the  domin- 
ion of  the  sovereign  whose  ports  it  has  visited,  and  it  remains  there 
under  the  character  of  a  limited  recognition,  and  not  in  the  public  char- 
acter of  a  representative  of  recognized  sovereignty. 

We  understand  the  motives  by  which  belligerency  is  recognized  while 
sovereignty  is  refused.  They  are  the  motives  of  humanity ;  they  are  the 
motives  of  fair  play;  they  are  the  motives  of  neutral  recognition  of  the 
actual  features  of  the  strife  of  violence  that  is  in  progress.  But  it  is 
in  vain  to  recognize  belligerency  and  deny  sovereignty,  if  you  are  going 
to  attract  one  by  one  all  the  traits  of  sovereignty,  in  the  relations  with 
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a  power  merely  recognized  as  belligerent  and  to  whom  sovereignty  ha* 
been  denied. 
What  is  the  difference  of  predicament !  Why,  the  neutral  nation, 
when  it  has  occasion  to  take  offense  or  exercise  its  rights 
!..erenryoot«rerog-  With  refercnce  to  a  belligerent  vesscl  not  representing  a  sov- 
nuionof.o.e,..ntx.  ^^^.^^  g^^^  ^^  sovcreign  bchind  that  vessel  to  which  it  can 

appeal,  to  which  it  can  remonstrate,  by  which  through  diplomacy,  by 
which  through  reprisals,  by  which  in  resentments,  it  can  make  itself 
felt,  its  dominion  respected,  and  its  authority  obeyed.  It  then  deals 
with  these  belligerent  vessels  not  unjustly,  not  capriciously,  for  injus- 
tice and  caprice  are  wrong  toward  whomsoever  they  are  exercised,  but^ 
nevertheless,  upon  the  responsibility  that  its  dealing  must  reach  the 
conduct,  and  that  the  vessel  and  its  conduct  are  the  only  existing  power 
and  force  to  which  it  can  apply  itself. 

I  apprehend  that  there  is  no  authority  from  any  book  that  disturbs- 
in  the  least  this  proposition,  or  carries  the  respect  to  belligerent  vessels 
beyond  the  exemption  from  jurisdiction  of  courts  and  judicial  process^ 
The  rule  of  law  being  of  this  nature,  the  question,  then,  of  how  a  neutral 
shall  deal  with  one  of  these  cruisers  that  owes  its  existence  to  a  viola- 
tion  of  its  neutral  rights,  and  then  presents  itself  for  hospitality  in  a 
port  of  the  neutral,  is  a  question  for  the  neutral  to  determine  according- 
to  its  duty  to  itself,  in  respect  to  its  violated  neutrality  and  its  duty  ta 
the  sovereign  belligerent,  who  will  lay  to  its  charge  the  consequences- 
•and  the  responsibility  for  this  offending  belligerent. 

Now,  I  find  in  the  propositions  of  the  eminent  Counsel  a  clear  recog- 
nition of  these  principles  of  power  on  the  part  of  the  sovereign,  and  of 
right  on  the  part  of  the  sovereign,  requiring  only  that  the  power  should 
be  exercised  suitably  and  under  circumstances  which  will  prevent  it 
from  working  oppression  or  unnecessary  injury.  That  makes  it  a  ques- 
tion, therefore,  as  to  the  dealing  of  the  sovereign  for  which  the  law  of 
nations  applies  no  absolute  rule.  It  then  becomes  a  question  for  the 
Tribunal  whether  (under  these  circumstances  of  cruisers  that  owe  their 
origin  or  their  power  to  commit  these  injuries  to  their  violation  of  neu- 
trality) Great  Britain  is  responsible  to  the  injured  sovereign,  the  United 
States,  for  this  breach  of  neutrality,  for  this  unlawful  birth,  for  this 
unlawful  support  of  these  offending  cruisers.  As  to  what  the  duty  of  a 
neutral  nation  is  in  these  circumstances  and  in  these  relations,  wlien  the 
offending  cruiser  is  again  placed  within  its  power,  I  find  really  no  objec- 
tion made  to  the  peremptory  course  we  insist  upon,  except  that  seizing 
such  a  vessel,  wWwut  previous  notice^  would  be  impolite,  would  be  a  vio- 
lation of  comity,  would  be  a  violation  of  the  decorous  practice  of  na- 
tions, and  would  be  so  far  a  wrong. 

Well,  let  us  not  discuss  these  questions  in  the  abstract  merely ;  let  us 
Appiic^iion  of  the  ^pply  the  inquiry  to  the  actual  conduct  of  Great  Britain  in 
pn.cipi««.  ^jj^  actual  circumstances  of  the  career  of  these  cruisers.    If 

Great  Britain  claimed  exemption  from  liability  to  the  United  States  by 
saying  that,  when  these  cruisers  had,  confessedly,  in  fact  escaped  in 
violation  of  neutrality,  and  confessedly  were  on  the  seas  propagating 
those  enormous  injuries  to  the  property  and  commerce  of  a  friendly  na- 
tion, it  had  promptly  given  notice  that  no  one  of  them  should  ever  after 
enter  its  ports,  and  that,  if  it  did  enter  its  ports,  it  would  be  seized  and 
detained,  then  this  charge  that  the  conduct  of  Great  Britain  toward 
these  cruisers  in  their  subsequent  visits  to  its  ports  was  such  as  to  make 
it  responsible  for  their  original  escape  or  for  their  subsequent  career, 
would  be  met  by  this  palliation  or  this  defense.  But  no  such  case 
arises  upon  the  proofs.     You  have  then,  on  the  one  hand,  a  clear  duty 
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toward  the  offended  belligerent,  and  on  the  other  only  the  supposed 
obligation  of  courtesy  or  comity  toward  the  offending  belligerent.  This 
coortesy,  this  comity,  it  is  conceded,  can  be  terminated  at  any  time  at 
the  will  of  the  neutral  sovereign.  But  this  comity  or  this  courtesy  has 
not  been  withdrawn  by  any  notice,  or  by  any  act  of  Great  Britain  dur- 
ing the  entire  career  of  these  vessels. 

We  say  then,  in  the  first  place,  that  there  is  no  actual  situation  which 
calls  for  a  consideration  of  this  palliative  defense,  because  the  circum- 
stances do  not  raise  it  for  consideration.  On  the  contrary,  the  facts  as 
recorded  show  the  most  absolute  indifference,  on  the  part  of  Great 
Britain,  to  the  protracted  continuance  of  the  ravages  of  the  Alabama 
and  of  the  Florida,  whose  escape  is  admitted  to  be  a  scandal  and  a  re- 
proach to  Great  Britain,  until  the  very  end  of  the  war. 

And,  yet,  a  subtraction  of  comity,  a  withdrawal  of  courtesy,  was  atU 
that  was  necessary  to  have  determined  their  careets. 

But,  further,  let  us  look  a  little  carefully  at  this  idea  that  a  cruiser, 
illegally  at  sea  by  violation  of  the  neutrality  of  the  nation  which  has 
given  it  birth,  is  in  a  condition,  on  its  first  visit  to  the  ports  of  the 
offended  neutral,  after  the  commission  of  the  offense  to  claim  the  allow- 
ance of  courtesy  or  comity.  Can  it  claim  courtesy  or  comity,  by  reason 
of  anything  that  has  proceeded  from  the  neutral  nation  to  encourage 
that  expectiition  ?  On  the  contrary,  so  far  from  its  being  a  cruiser  that 
has  a  right  to  be  upon  the  sea,  and  to  be  a  claimant  of  hospitality,  it  is 
a  cruiser,  on  the  principles  of  international  law,  (by  reason  of  its  guilty 
origin,  and  of  the  necessary  consequences  of  this  guilt  to  be  visited  upon 
the  offended  neutral,)  for  whose  hostile  ravages  the  British  Government 
is  responsible.  What  courtesy,  then,  does  that  Government  owe  to  a 
belligerent  cruiser  that  thus  practiced  fraud  and  violence  up  its  neu* 
traUty  and  exposed  it  to  this  odious  responsibility  f  Why  does  tiie 
offending  cruiser  need  notice  that  it  will  receive  the  treatment  appro- 
priate to  its  misconduct  and  to  the  interests  and  duty  of  the  offended 
neutral  f  It  is  certainly  aware  of  the  defects  of  its  origin,  of  the  in- 
jury done  to  the  neutral,  and  of  the  responsibility  entailed  upon  the 
neutral  for  the  injury  to  the  other  belligerent.  We  apprehend  that  this 
objection  of  courtesy  to  the  guilty  cruiser  that  is  set  up  as  the  only  ob- 
stacle to  the  exercise  of  an  admitted  power,  that  this  objection  which 
maintains  that  a  power  just  in  itself,  if  executed  without  notice,  thereby 
becomes  an  imposition  and  a  fraud  upon  the  offender  because  no  denial 
•of  hospitality  has  been  previously  announced,  is  an  objection  which 
leaves  the  ravages  of  such  a  cruiser  entirely  at  the  responsibility  of  the 
neutral  which  has  failed  to  intercept  it. 

It  is  said  in  the  special  argument  of  the  learned  Counsel,  that  no  au- 
thority can  be  found  for  this  exercise  of  direct  sovereignty  ou  the  part 
of  an  offended  neutral  toward  a  cruiser  of  either  a  recognized  or  an 
unrecognized  sovereignty.  But  this  after  all  comes  only  to  this,  that 
such  an  exercise  of  direct  control  over  a  cruiser,  on  the  part  of  an  of- 
fended neutral,  without  notice,  is  not  according  to  the  common  course 
of  hospitality  for  public  vessels  whether  of  a  recognized  sovereign  or 
of  a  recogniz3d  belligerent.  As  to  the  right  to  exercise  direct  authority 
on  the  part  of  the  displeased  neutral  to  secure  itself  against  insult  or 
intrusion  on  the  pare  of  a  cruiser  that  has  once  offended  its  neutralityt 
there  is  no  doubt. 

The  argument  that  this  direct  control  may  be  exercised  by  the  dis- 
pleased neutral  without  the  intervention  of  notice,  when  the  gravity 
and  nature  of  the  offense  against  neutrality  on  the  part  of  the  bellig- 
-erent  justify  this  measure  of  resentment  and  resistance,  needs  no  in- 
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stance  and  no  authority  for  its  support.    In  its  nature,  it  is  a  question 
wholly  dependent  upon  circumstances. 

Our  proposition  is,  that  all  of  these  cruisers  drew  their  origin  out  of 
the  violated  neutrality  of  Great  Britain,  exposing  that  nation  to  ac- 
countability to  the  United  States  for  their  hostilities.  Now,  to  say  that 
a  nation  thus  situated  is  required  by  any  principles  of  comity  to  extend 
a  notice  before  exercising  control  over  the  offenders  brought  within  it« 
power,  seems  to  us  to  make  justice  and  right,  in  the  gravest  responsi- 
bilities, yield  to  mere  ceremonial  politeness. 

To  meet,  however,  this  claim  on  our  part,  it  is  insisted,  in  this  special 
argument,  that  the  equipment  and  outfit  of  a  cruiser  in  a  neutral  port, 
if  it  goes  out  unarmed  (though  capable  of  becoming  an  instrument  of 
offensive  or  defensive  war  by  the  mere  addition  of  an  armament)  may 
be  an  illegal  act  as  an  offense  against  municipal  law,  but  is  not  a  vio- 
lation of  neutrality  in  the  sense  of  being  a  hostile  act,  and  does  not 
place  the  offending  cruiser  in  the  position  of  having  violated  neutrality. 
That  is  but  a  recurrence  to  the  subtle  doctrine  that  the  obligations  of 
Great  Britain  in  respect  to  the  first  Eule  of  the  Treaty  are  not,  by  the 
terms  of  the  Treaty,  made  international  obligations,  for  the  observance 
of  which  she  is  responsible  under  the  law  of  nations,  and  for  the  per- 
missive violation  of  which  she  is  liable,  as  having  allowed,  in  the  sense 
of  the  law  of  nations,  a  hostile  act  to  be  perpetrated  on  her  territory. 

This  distinction  between  a  merely  illegal  act  and  a  hostile  act,  which 

.  done  i  r     ^^  ^  violatlou  of  ucutrality,  is  made  of  course,  and  depends 

i«t^cm'or"nlurral'S  whoUy,  upoif  thc  distiuctiou  of  the  evasion  of  an  unarmed 

ATP  QOfltllV  ftCt4.  mm  a  «•  ^     *%     »  i  ^  11^  •■11  JS  .a_ 

ship  of  war  being  prohibited  only  by  municipal  law  and  not 
by  the  law  of  nations,  while  the  evasion  of  an  arined  ship  is  prohibited 
by  the  law  of  nations.  This  is  a  renewal  of  the  debate  between  the 
two  nations  as  to  what  the  rule  of  the  law  of  nations  in  this  respect  was. 
But  this  debate  was  finally  closed  by  the  Treaty.  And,  confessedly,  on 
every  principle  of  reason,  the  moment  you  stamp  an  act  as  a  violation 
of  neutrality,  you  include  it  in  the  list  of  acts  which  by  the  law  of  na- 
tions are  deemed  hostile  vuci^.  There  is  no  act  that  the  law  of  nations 
prohibits  within  the  neu*lral  jurisdiction  that  is  not  in  the  nature  of  a 
hostile  act,  that  is  not  in  the  nature  of  an  act  of  waTj  that  is  not  in  the 
nature  of  an  application  by  the  offending  belligerent  of  thenetitral  territory 
to  the  purposes  of  his  war  against  the  other  belligerent  The  law  of  nations 
prohibits  it,  the  law  of  nations  punishes  it,  the  law  of  nations  exacts 
indemnity  for  it,  only  because  it  is  a  hostile  act. 

Now,  suppose  it  were  debatable  before  the  Tribunal  whether  the 
emission  of  a  war-ship  without  the  addition  of  her  armament,  was  a 
violation  of  the  law  of  nations,  on  the  same  reason,  and  only  on  that 
reason,  it  would  be  debatable  whether  it  were  a  hostile  act.  If  it  were 
a  hostile  act,  it  was  a  violation  of  the  law  of  nations  5  if  it  were  not  a 
violation  of  the  law  of  nations,  it  was  not  so,  only  because  it  was  not  a 
hostile  act.  When,  therefore,  the  Eules  of  the  Treaty  settle  that  de- 
bate in  favor  of  the  construction  claimed  by  the  United  States  in  its 
antecedent  history  and  conduct,  and  determine  that  such  an  act  is  a 
violation  of  the  law  of  nations,  they  determine  that  it  is  a  hostile  act. 
There  is  no  escape  from  the  general  proposition  that  the  law  of  nations 
condemns  nothing  done  in  a  neutral  territory  unless  it  is  done  in  the 
nature  of  a  hostile  act.  And  when  you  debate  the  question  whether 
any  given  act  within  neutral  jurisdiction  is  or  is  not  forbidden  by  the 
law  of  nations,  you  debate  the  question  whether  it  is  a  hostile  aet  or  not, 

Now,  it  is  said  that  this  outfit  without  the  addition  of  an  armament 
is  not  a  hostile  act  under  the  law  of  nations,  antecedent  to  this  Treaty. 


MR.    EV arts'    supplemental   ARGUMENT.  455 

That  is  immaterial  within  the  premises  of  the  controversy  before  this 
Tribunal. 

It  is  a  hostile  act  against  Great  Britain,  which  Great  Britain 

Sir  Alexander  Cockburn.  "  Do  I  understand  you,  Mr.  Evarts,  to 
say  that  such  an  act  is  a  hostile  act  against  Great  Britain  ?" 

Mr.  Evarts.  Yes,  a  hostile  violation  of  the  neutrality  of  Great 
Britain,  which,  if  not  repelled  with  due  diligence,  makes  Great  Britain 
responsible  for  it  as  a  hostile  act  within  its  territory  against  the  United 
States. 

Gthis  argument  of  the  eminent  Counsel  concedes  that  if  an  armament 
is  added  to  a  vessel  within  the  neutral  territory  it  is  a  hostile  act  within 
that  territory,  it  is  a  hostile  expedition  set  forth  from  that  territory.  It 
is  therefore  a  violation  of  the  law  of  nations,  and  if  due  diligence  is 
not  used  to  prevent  it,  it  is  an  act  for  which  Great  Britain  is  respon- 
sible. If  due  diligence  to  prevent  it  be  or  be  not  used,  it  is  an  oflfense 
against  the  neutralnationby  the  belligerent  which  has  consummated  the 
act. 

A  neutral  nation,  against  the  rights  of  which  such  an  act  has  been 
committed,  to  wit,  the  illegally  fitting  out  a  war-ship  with-       ^  ^^^^^^^  ^^^^ 
out  armament,  (condemned  by  the  law  of  nations  as  settled  ;;7]|i™5'r'iV^^ 
by  this  Treaty,)  is  under  no  obligation  whatever  of  courtesy  obilJltion'oTc^miS 

•  A         A         '/■%       t  •  Ti*  J  1  •  J-  to  th«f  Violator. 

or  comity  to  that  cruiser.  If,  under  such  circumstances. 
Great  Britain  prefers  courtesy  and  comity  to  the  offending  cruiser  atid 
its  sponsors,  rather  than  justice  and  duty  to  the  United  States,  she 
does  it  upon  motives  which  satisfy  her  to  continue  her  responsibility 
for  that  cruiser  rather  than  terminate  it.  Great  Britain  has  no  author- 
ity to  exercise  comity  and  courtesy  to  these  cruisers  ^t  the  expense  of 
the  offended  belligerent,  the  United  States,  whatever  her  motives  may 
be.  Undoubtedly  the  authorities  conducting  the  rebellion  would  not 
have  looked  with  equal  favor  upon  Great  Britain  if  she  had  terminated 
the  career  of  these  cruisers  by  seizing  them  or  excluding  them  from  her 
ports.  That  is  a  question  between  Great  Britain  and  the  belligerent 
that  has  violated  her  neutrality.  Having  the  powers,  having  the  right, 
the  question  of  courtesy  in  giving  notice  was  to  be  determined  at  the 
cost  of  Great  Britain  and  not  at  the  expense  of  the  United  States.  But 
it  ceases  to  be  a  question  of  courtesy  when  the  notice  has  not  been 
given  at  all,  and  when  the  choice  has  thus  been  made  that  these  cruis- 
ers shall  be  permitted  to  continue  their  career  unchecked. 

Now  on  this  question,  whether  the  building  of  a  vessel  of  this  kind 
without  the  addition  of  armament  is  proscribed  by  the  law  AuthTities  to 
of  nations,  and  proscribed  as  a  hostile  act  and  as  a  viola-  ;fni!^,.l!r.n'';eu?,^l 
tion  of  neutral  territory,  (outside  of  the  Eules  of  the  Treaty,)  f;[^i!d;rto''Ja*rr;*'oS 
which  is  so  much  debated  in  this  special  argument,  I  ask  rrent"T!'torbidd5^"bi' 
attention  to  a  few  citations,  most  of  which  have  been  »»•'"<'""»•  >"^ 
already  referred  to  in  the  American  Case. 

Hautefeuille,  as  cited  upon  page  170,  says : 

Le  fait  de  construire  nn  biltiment  de  gnerre  pour  le  comte  d'un  bellig<^raut  oa  de 
Parmer  dftDs  les  ^tat8  nentres  est  nne  violation  duterrit-oi re.  *  *  *  *  #  II 
peat  egalement  r<^clamer  le  d^sarmement  du  biltinient  ill^galement  arm^  sur  bod  terri- 
toire  et  m^me  le  ddteoir,  s'il  entre  dans  quelqne  liou  soumis  li  sa  souveraiuetd  jusqu'^ 
ce  qull  ait  6t6  d<S8arm6. 

Ortolan,  as  quoted  on  page  182  of  the  same  Case,  passes  upon  this 
situation,  which  we  are  now  discussing,  as  follows : 

Kons  noas  rattacherons  ponr  r<^udre  en  droit  des  gens  les  difficalt^s  qne  present e 
cette  nouvelle  situation,  h  nn  principe  universellement  6tabli,  <iui  se  formule  en  ce 
pen  de  mots  "  inviolability  du  territoire  neutre."  Cet  inviolability  est  un  droit  pour 
F^tat  neutre,  dont  le  territoire  ne  doit  pas  ^tre  atteint  par  les  faits  de  guerre,  mais  elle 


456  SUPPLEMENTARY   ARGUMENTS   AND   STATEMENTS. 

impose  ausei  h  ce  m^rne  6tat  neutre  ane  €troite  obligatioa,  celle  de  ne  paa  permettoo, 
cello  d'empdcber,  activemeDt  au  besoiD,  Temploi  de  ce  territoire  par  nne  des  parties  oa 
au  profit  de  Fane  des  parties  belligdrantes  dans  un  but  hostile  h  Pautre  partie. 

And  this  very  questioo,  the  distiDction  between  an  armed  vessel  and  a^ 
unarmed  vessel,  was  met  by  Lord  Westbury,  in  observations  made  by 
him,  and  which  are  quoted  in  the  American  Case  at  page  185.  lie 
said: 

There  was  one  rule  of  conduct  which  undoubtedly  civilized  nations  had  agreed  to 
observe,  and  it  was  that  the  territory  of  a  neutral  should  not  be  the  base  of  military 
operations  by  one  of  two  belligerents  against  the  other.  In  speaking  of  the  base  pf 
operations,  he  must,  to  a  certain  degree,  differ  from  the  noble  earl,  (Earl  Russell.)  It 
was  not  a  question  whether  armed  ships  had  actually  left  our  shores ;  but  it  was  a 
question  whether  ships  with  a  view  to  war  had  been  built  in  our  ports  by  one  of  two 
belligerents.  They  need  not  have  been  armed  ;  but  if  they  had  been  laid  down  and 
built  with  a  view  to  warlike  operations  by  one  of  two  belligerents,  and  this  was  know- 
ingly permitted  to  be  done  by  a  neutral  power,  it  was  unquestionably  a  breach  of 
neutraltiy. 

Chancellor  Kent,  in  a  passage  cited  by  the  learned  Counsel  with  ap- 
proval, speaking  of  the  action  of  the  United  States  as  shown  in  the 
rules  of  President  Washington's  administration,  (which  rules  are  also 
subsequently  quoted  with  approval  in  this  Argument,)  says,  (vol.  i, 
page  122 :) 

The  Government  of  the  United  States  was  warranted  by  the  law  and  practice  of 
nations,  in  the  declaration  made  in  1793  of  the  rules  of  neutrality,  which  were  partic- 
ularly recognized  as  necessary  to  be  observed  by  the  belligerent  powers  in  their  inter- 
course with  this  country.  These  rules  were  that  the  oi-iginal  arming  or  equipping  of  rea- 
aeUin  our  ports  hy  any  of  the  powers  at  war  j  for  military  service,  was  unlawful;  and  no  sueh 
vessel  was  entitled  to  an  asylum  in  our  ports, 

No  vessel  thus  equipped  was  entitled  to  an  asylum  in  the  ports  of  the 
nation  whose  neutrality  had  been  violated.  The  Tribunal  will  not  £%il 
to  observe  that  these  principles  were  applied  by  President  Washington 
to  cruisers  even  of  an  independent  nation,  recognized  as  a  sovereign. 
It  was  the  cruisers  of  F|:ance  that  were  under  consideration.  But  the 
propositions  of  this  special  argument,  and  the  course  actually  pursued 
by  Great  Britain  in  according  its  homage  to  their  flag,  placed  these  in- 
surgent cruisers  on  a  much  higher  and  more  inviolable  position  than  it 
is  possible  to  concede  to  cruisers  of  a  recognized  sovereign.  In  truth, 
such  treatment  accorded  to  such  cruisers  all  the  irresponsibility  of  pi- 
rates, and  all  the  sanctity  of  public  ships  of  a  recognized  sovereignty. 
It  accorded  the  irresponsibility  of  pirates,  because  they  were  exempted 
from  all  control,  and  there  was  no  Government  behind  them  to  be  made 
responsible  for  them,  to  be  resorted  to  for  their  correction  or  restraint^ 
and  to  meet  the  resentments  of  the  offended  neutrals  in  the  shape  of 
non-intercourse,  of  reprisals,  or  of  war. 

The  action  of  Great  Britain,  under  this  doctrine  of  comity  and  notice, 
as  applied  to  the  cruisers  of  this  belligerency,  really  exempted  them, 
from  the  beginning  to  the  end  of  their  careers  on  the  ocean,  from  ail 
responsibility  whatever.  How  long  could  such  conduct  toward  Great 
Britain,  in  violation  of  her  neutrality,  as  was  practiced  by  this  belliger- 
ent, l^w  long  could  such  violations  of  the  neutrality  of  Great  Britain 
have  been  exercised  by  belligerent  France  without  remonstrance,  and 
if  that  remonstrance  were  unheeded,  without  reprisals,  followed  finally 
by  war!  Why  was  not  such  recourse  taken  in  respect  to  these  cruisers, 
to  the  power  behind  them  f    There  was  no  power  behind  them. 

I  ask,  also,  in  this  connection,  attention  to  1  Phillimore,  pp.  399  to  404, 
and,  especially,  to  a  passage  extracted  from  the  case  of  the  Santissima 
Trinidad,  commenting  upon  the  case  of  the  Exchange,  which  last  case 
is  cited  at  considerable  length  in  the  argument  of  the  eminent  Counsel. 
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Now  the  Exchange  settles  nothing,  except  that  when  the  political 
authority  of  a  Government  has  recognized  belligerency,  the  courts  will 
not  exercise  jurisdiction  over  the  vessels  although  sovereignty  has  not 
been  conceded  as  well. 

The  only  case  in  the  history  of  our  country  in  which  the  political  au- 
thority was  called  upon  to  deal  with  a  cruiser  that  had  derived  its  on- 
gin  in  violation  of  our  neutrality  was  the  case  of  a  public  ship  of  Fraace^ 
the  Gassius,  originally  Les  Jumeaux.  The  legal  report  of  this  case  is 
copied  in  full  in  the  Appendix  of  the  British  Case.  It  never  came  to 
any  other  determination  than  that  France,  the  recognized  Government 
of  France,  was  the  sponsor  for  the  Cassius,  and  it  was  on  the  respect 
shown  to  a  sovereign  as  well  as  a  public  belligerent  that  the  disposition 
of  the  case,  exempting  the  vessel  from  judicial  process,  was  made. 

Sir  RouNDELL  Palmer.    **  The  vessel  was  restored." 

Mr.  EvABTS.  But  it  was  only  after  her  character  as  a  war- vessel  had 
ceased. 

Sir  Koundell  Palmer.  "It  was  the  Government  of  the  United 
States,  by  its  executive  power,  that  directed  the  ship  to  be  restored.'' 

Mr.  EvARTS.  A  detailed  history  of  this  case,  legal  and  political,  will 
be  found  in  vol.  vii  of  the  American  Appendix,  pp.  18  to  23,  in  Mr. 
Dana's  valuable  note. 

It  will  there  be  seen  that  the  occasion  for  our  Government  to  deter- 
mine its  political  or  executive  action  never  arose  until  after  the  deter- 
mination of  the  judicial  proceedings  and  until  after  the  vessel  had  been 
thrown  up  by  the  French  Minister,  who  abandoned  her  to  the  United 
States  Government,  nor  until  after  she  was  a  worthless  hulk. 

Sir  RouNDELL  Palmer.  "Am  I  not  right  in  saying  that  the  Presi- 
dent of  the  Executive  Government  of  the  United  States  gave  notice  to 
the  French  Minister  that  the  ship  was  at  his  disposal  ^^ 

Mr.  EvARTS.  After  it  had  been  abandoned,  after  it  had  ceased  to  be 
a  cruiser  capable  of  hostilities,  and  after  the  opportunity  for  its  further 
hostilities  had  ceased. 

Lord  Tenterden.    "But  the  war  still  continued." 

Mr.  EvARTs.  But,  I  mean,  after  the  hostilities  of  that  vessel  came 
to  an  end. 

And  permit  me  to  say  that  this  condition  of  things  between  the  United 
States  and  France,  during  the  administration  of  the  first  President 
Adams,  came  substantially  to  a  war  between  the  two  countries.^ 

~-  _.i  ■  ------riiii— ■     1^ 

^  A  paasage  from  Mr.  Dana's  note,  already  referred  to,  puts  this  matter  in  a  very  olQar 
light. 

As  the  Cassius  was  taken  into  judicial  custody,  within  twenty-four  hours  of  her 
arrival,  and  remained  in  that  custody  until  after  she  had  heon  disarmed  and  disman- 
tied  hy  the  French  Minister,  and  formally  abandoned  by  him  to  the  United  States 
Government  with  a  reclamation  for  damages,  the  political  department  of  the  United 
States  Government  never  had  practically  oefore  it  the  question,  what  it  would  do  with 
Sku  armed  foreign  vessel  of  war  within  its  control,  which  had,  on  a  previous  voyage, 
before  it  became  a  vessel  of  war,  and  while  it  was  a  private  vessel  of  French  citizens, 
added  warlike  equipments  to  itself  within  our  ports,  in  violation  of  our  statutes  for 
the  preservation  of  our  neutrality.  When  it  came  out  of  judicial  custody,  it  was  a 
stripped,  deteriorated,  and  abandoned  hulk,  and  was  sold  as  such  by  public  auction. 
The  only  political  action  of  our  Government  consisted  in  this :  It  refused  to  interfere 
to  take  the  vessel  from  the  custody  of  the  judiciary,  but  instructed  its  attorney  to  see 
that  the  fact  of  its  being  a  bona  fide  vessel  of  war  be  proved  and  brought  to  the  atten- 
tion of  the  court,  with  a  motion  for  its  discharge  irom  arrest  on  the  ^onnd  of  its 
exemption  as  a  public  ship,  if  it  turned  out  to  be  so.  What  course  the  Executive 
wonld  have  taken  as  to  the  vessel,  if  it  had  passed  out  of  judicial  custody  before  it 
was  abandoned  and  dismantled,  does  not,  of  course,  appear.  And  that  is  the  only 
question  of  int-erest  to  international  law.—  Vll  Amerimn  Appendix,  p.  23 ;  Choix  de  Pieces, 
^tc.,  t.  ii,  p.  726. 
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Now,  it  is  said  that  the  applicatiOD  of  this  second  claase  of  the  first 
TheappTscHbiiityof  ^^le  of  the  Treaty,  and  this  demand  that  detention  or  ex- 
ISfindlhi'sheZ:  elusion  shall  be  exercised  in  respect  to  cruisers  on  their 
docb.  subsequent  visits  to  ports,  do  not  apply  either  to  the  Georgia 
or  Shenandoah,  because  neither  the  Georgia  nor  the  Shenandoah  received 
their  original  outfit  by  violation  of  the  territory  of  Great  Britain,  not 
even  in  the  view  of  what  would  be  such  a  violation  taken  by  the  United 
States.  I  understand  that  to  be  the  position.  I  will  not  discuss  the 
facts  of  the  Georgia  and  Shenandoah  any  more  than  of  any  other  vessel 
in  this  regard.  If  the  Shenandoah  and  Georgia,  in  the  conclusions 
that  you  shall  arrive  at  upon  the  facts  concerning  their  outfit,  shall  be 
pronounced  in  their  original  evasion  not  to  involve  culpability  on  the 
part  of  Great  Britain,  and  not  to  involve  violation  of  Great  Britain's 
territory  on  the  part  of  either  of  these  cruisers 

Sir  Alexander  Cockbxjrn.  "  Suppose,  Mr.  Evarts,  that  the  departure 
was  of  such  a  nature  as  not  to  involve  Great  Britain  in  any  culpability, 
for  want  of  due  diligence,  still  there  certainly  is  a  violation  of  territory.'' 

Mr.  Evarts.  That  is  the  point  I  was  coming  to,  and  of  that  I  enter- 
tain no  doubt 

You  must  find  upon  the  facts  that  there  was  no  evasion  from  the  ports 
of  Great  Britain  by  either  of  those  vessels  under  circumstances  amount- 
ing to  a  violation  of  the  neutrality  of  Great  Britain  ^on  the  part  of  the 
vessels  and  on  the  part  of  those  who  set  them  forth)  before  you  bring 
them  into  the  situation  where  the  resentment  for  a  violation  of  neu- 
trality, which  I  have  insisted  upon,  was  not  required  to  be  exhibited. 

I  am  not,  however,  here  to  discuss  the  questions  of  fact. 

I  will  take  up  what  is  made  the  subject  of  the  third  chapter  of  the 
special  argument,  which  has  reference  to  coaling  and  'Hhe  base  of  naval 
operations"  and  "military  supplies,'^  as  prohibited  by  the  second  Kule 
of  the  Treaty. 

The  question  of  "coaling"  is  one  question  considered  simply  under 

The  question  of  thc  law  of  hospitcUity  or  asylum  to  belligerent  vessels  in 

ih;''g?ei;e*r''q"^?io°i  neutral  ports,  and  quite  another  considered,  under  given 

^ruTbiSwol?  ^acts  and  circumstances,  as  an  element  in  the  prescribed 

eraiioM.  jjqq  Qf  neutral  ports  as  "a  hose  of  naval  operations.^ 

At  the  outset  of  the  discussion  of  this  subject  it  is  said  that  the 
British  Government  dealt  fairly  and  impartially  in  this  matter  of  coaling 
with  the  vessels  of  the  two  belligerents,  and  that  the  real  complaint  on 
the  part  of  the  United  States  is  of  the  neutrality  which  Great  Britain 
had  chosen  to  assume  for  sudi  impartial  dealing  between  the  two  bel- 
ligerents. If  that  were  our  complaint  it  is,  certainly,  out  of  place  in 
this  controversy,  for  we  are  dealing  with  the  conduct  of  Great  Britain 
in  the  situation  produced  by  the  Queen's  Proclamation,  and  there  is  here 
no  room  for  discussion  of  any  grievance  on  the  part  of  the  United 
States  from  the  public  act  of  Great  Britain  in  issuing  that  Proclama- 
tion. But  nothing  in  the  conduct  of  the  argument  on  our  part  justifies 
this  suggestion  of  the  eminent  Counsel. 

On  the  subject  of  ^^coaling^^  it  is  said  that  it  is  not,  of  itself,  a  supply 
of  contraband  of  war  or  of  military  aid.  Not  of  itself.  The  grounds 
and  occasions  on  which  we  complain  of  coaling,  and  the  question  of  fact, 
whether  it  has  been  fairly  dealt  out  as  between  the  belligerents,  connect 
themselves  with  the  larger  subject,  (which  is  so  fully  discussed  under 
this  head  by  the  eminent  Counsel,)  a  topic  of  discussion  of  which  coaling 
is  merely  a  branch,  that  is  to  say,  the  use  of  neutral  ports  and  waters 
for  coaling,  victualing,  repairs,  supplies  of  sails,  recruitment  of  men  for 
navigation,  et  cet.    These  may  or  may  not  be  obnoxious  to  censure  under 
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the  law  of  nations  according  as  they  have  relation  or  not  with  facts  and 
acts  which,  collectively,  make  up  the  nse  of  the  neutral  ports  and  waters 
as  "the  bases  of  naval  operations"  by  belligerents.  Accordingly,  the 
argument  of  the  eminent  Counsel  does  not  stop  with  so  easy  a  disposi- 
tion of  the  subject  of  coaling,  but  proceeds  to  discuss  the  whole  ques- 
tion of  base  of  operations — what  it  means,  what  it  does  not  mean,  the 
inconvenience  of  a  loose  extension  of  its  meaning ;  the  habit  of  the 
United  States  in  dealing  with  the  question  both  in  acts  of  Government 
and  the  practice  of  its  cruisers ;  the  understanding  of  other  nations, 
giving  the  instances  arising  on  the  correspondence  with  Brazil  on  the 
subject  of  the  Sumter ;  and  produces  as  a  result  of  this  inquiry  the 
conclusion,  that  it  was  not  the  intention  of  the  second  Rule  of  the 
Treaty  to  limit  the  right  of  cisylum. 

In  regard  to  the  special  treatment  of  this  subject  of  coaling  provided 
by  the  Eegulations  established  by  the  British  Government  in  1862,  it  is 
urged  that  they  were  voluntary  regulations,  that  the  essence  of  them 
was  that  they  should  be  fairly  administered  between  the  parties,  and 
that  the  rights  of  asylum  or  hospitality  in  this  regard  should  not  be  ex- 
ceeded. Now,  this  brings  up  the  whole  question,  the  use  of  neutral 
ports  or  waters  as  a  "base  of  naval  operations"  which  is  proscribed  by 
the  second  Rule  of  the  Treaty. 

Yon  will  observe  that  while  the  first  Rule  applies  itself  wholly  to  the 
particular  subject  of  the  illegal  outfit  of  a  vessel  which  the  neutral  had 
reasonable  ground  to  believe  was  to  be  employed  to  cruise,  et  cetj  or  ta 
the  detention  in  port  of  a  vessel  that  was  in  whole  or  in  part  adapted  for 
war — while  the  injunction  and  duty  of  the  first  Rule  are  thus  limited, 
and  the  violation  of  it,  and  the  resiK)nsibility  consequent  upon  such  vio- 
lation, are  restricted  to  those  narrow  subjects,  the  proscription  of  the 
second  Rule  is  as  extensive  as  the  general  subject,  under  the  law  of  na- 
tions, of  the  use  of  ports  and  waters  of  the  neutral  as  the  basis  of  naval 
operations,  or  for  the  renewal  or  augmentation  of  military  supplies,  or 
the  recruitment  of  men. 

What,  then,  is  the  doctrine  of  hospitality  or  asylum,  and  what  is  the 
doctrine  which  prohibits  the  use  (under  cover  of  asylum,  tt,^  docvnne  of 
under  cover  of  hospitality,  or  otherwise)  of  neutral  ports  and  *'^'"'"  conB.aer*d. 
T^aters  as  bases  of  naval  operations  f  It  all  rests  upon  the  principle 
that,  while  a  certain  degree  of  protection  or  refuge,  and  a  certain  peace- 
ftil  and  innocent  aid,  under  the  stress  to  which  maritime  voyages  are 
exposed,  are  not  to  be  denied,  and  are  not  to  be  impeached  as  unlawful, 
yet  anything  that  under  its  circumstances  and  in  its  character  is  the  use 
of  a  i>ort  or  of  waters  for  naval  operations  is  proscribed  although  it 
may  take  the  guise,  much  more  if  it  be  An  abuse,  of  the  i>rivilege  of 
asylum  or  hospitality. 

There  is  no  dilBference  in  principle,  in  morality,  or  in  duty,  between 
neutrality  on  land  and  neutrality  at  sea.  What,  then,  are  the  familiar 
rules  of  neutrality  within  the  territory  of  a  neutral,  in  respect  to  land 
warfare  ? 

Whenever  stress  of  the  enemy,  or  misfortune,  or  cowardice,  or  seek- 
ing an  advantage  of  refreshment,  carries  or  drives  one  of  A„,,o«y  b<.tw«.a 
the  belligerents  or  any  part  of  his  forces  over  the  frontier  ;S  ln"unfa5dT» 
into  the  neutral  territory,  what  is  the  duty  of  the  neutral!  J"^**^- »* •^'^ 
It  is  to  disarm  the  forces  and  send  them  into  the  interior  till  the  war  is 
over.  There  is  to  be  no  practicing  with  this  question  of  neutral  terri- 
tory. The  refugees  are  not  compelled  by  the  neutral  to  face  their 
enemy:  they  are  not  delivered  up  as  prisoners  of  war;  they  are  not 
surrendered  to  the  immediate  stress  of  war  from  which  they  sought 
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refagc.  Bat  from  the  moment  that  they  come  within  nentral  territory 
they  are  to  become  non-combatants,  and  they  are  to  end  their  relations 
to  the  war.  There  are  familiar  examples  of  this  in  the  recent  history 
of  Europe. 

What  is  the  doctrine  of  the  law  of  nations  in  regard  to  asylum^  or 
refuge,  or  hospitalityjiu  reference  to  belligerents  at  sea  during  war?  The 
words  themselves  sufficiently  indicate  it.  The  French,  equivalent  of 
^^reldche  forc^e^  equally  describes  the  only  situation  in  which  a  neutral 
recognizes  the  right  of  asylum  and  refuge ;  not  in  the  sense  of  ship- 
wreck, I  agree,  but  in  the  sense  in  which  the  circumstances  of  ordinary 
navigable  capacity  to  keep  the  seas,  for  the  purposes  of  the  voyage  and 
the  maintenance  of  the  cruise,  render  the  resort  of  a  vessel  to  a  port  or 
ports  suitable  to,  and  convenient  for,  their  navigation,  under  actual  and 
bona  fide  circumstances  requiring  refuge  and  asylum. 

There  is  another  topic  which  needs  to  be  adverted  to  before  I  apply 
Limitation  or  the  thc  argumcut.    I  mean  the  distinction  between  commercial 
i^^iinjf  Tr'cTu'!^!  dejilingin  the  nncombined  materials  of,  war  and  the  con- 
bsQd  of  war.  tribution  of  such  nncombined  materials  of  war,  in  the  service 

of  a  belligerent,  in  making  up  military  and  naval  operations,  by  the  nse 
of  neutral  territory  as  the  base  of  those  contributions.  What  are  really 
commercial  transactions  in  contraband  of  war  are  allowed  by  the  prac- 
tice of  the  United  States  and  of  England  equally,  and  are  not  under- 
stood to  be  proscribed,  as  hostile  acts,  by  the  law  of  nations,  and  it  is 
agreed  between  the  two  countries  that  the  second  Eule  is  not  to  be 
extended  to  embrace,  by  any  largeness  of  construction,  mere  commercial 
transactions  in  contraband  of  war. 

Sir  Alexander  Cockburn.  *'Then  I  understand  you  to  concede 
that  the  private  subject  may  deal  commercially  in  what  is  contraband 
of  war  ?" 

Mr.  EvARTS.  I  will  even  go  further  than  that  and  say  that  commercial 
dealings  or  transactions  are  not  proscribed  by  the  law  of  nations  as 
violations  of  neutral  territory,  because  they  are  in  contraband  of  war. 
Therefore  I  do  not  need  to  seek  any  aid  in  my  present  purpose  of 
exhibiting  the  transactions  under  the  second  Eule  by  these  cruisers,  as 
nsing  Great  Britain  as  the  base  for  these  naval  operations,  from  any 
construction  of  that  rule  which  would  proscribe  a  mere  commercial  deal- 
ing in  what  is  understood  to  be  contraband  of  war.  Such  is  not  the 
true  sense  of  the  article,  nor  does  the  law  of  nations  proscribe  this  com- 
iT«  of  a  n^utmi  mcrclal  dealing  as  a  hostile  act.  But  whenever  the  neutral 
KTe'^rpr'r'rtTouT:  ports,  places,  and  markets  are  really  used  as  the  bases  of 
*h.iiti-.  naval  operations,  when  the  circumstances  show  that  resort 

and  that  relation  and  that  direct  and  efficient  contribution  and  that 
complicity  and  that  origin  and  authorship,  which  exhibit  the  belligerent 
himself,  drawing  military  supplies  for  the  purpose  of  his  naval  opera- 
tions from  neutral  ports,  that  is  a  use  by  a  belligerent  of  neutral  ports 
and  waters  as  a  base  of  his  naval  operations,  and  is  prohibited  by  the 
second  Eule  of  the  Treaty.  Undoubtedly  the  inculpation  of  a  neutral  for 
permitting  this  use  turns  upon  the  question  whether  due  diligence  has 
been  used  to  prevent  it. 

The  argument  upon  the  other  side  is  that  the  meaning  of  '^the  base 
of  operations,"  as  it  has  been  understood  in  authorities  relied  upon  by 
both  nations,  does  not  permit  the  resort  to  such  neutral  ports  and  waters 
for  the  purpose  of  specific  hostile  acts,  but  proceeds  no  further.  The 
illustrative  instances  given  by  Lord  Stowell  or  by  Chancellor  Kent 
in  support  of  the  rule  are  adduced  as  being  the  measure  of  the  rule. 
These  examples  are  of  this  nature :  A  vessel  cannot  make  an  ambush 
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for  itself  in  nentral  waters,  cannot  lie  at  the  mouth  of  a  neatral  river 
'to  sally  oat  to  seize  its  prey,  cannot  lie  within  neatral  waters  and  send 
its  boats  to  make  captures  outside  their  limits.  All  these  things  are 
proscribed.  But  they  are  given  as  instances,  not  of  flagrantj  but  of 
incidental  and  limited  use.  They  are  the  cases  that  the  commentators 
cite  to  show  that  even  casual,  temporary,  and  limited  experiments  of  this 
kind  are  not  allowed,  and  that  they  are  followed  by  all  the  definite  con- 
sequences of  an  offense  to  neutrality  and  of  displeasure  to  a  neutral,  to- 
wit,  the  resort  by  such  neutral  power  to  the  necessary  methods  to  punish 
and  redress  these  violations  of  neutral  territory. 

Now  let  us  see  how  we  may,  by  examples,  contrast  the  asylum  or  hos- 
pitality in  matter  of  coal  or  similar  contributions  in  aid  of  navigable 
capacity,  with  the  use  of  neutral  ports  as  a  base  of  naval  operations. 

I  will  not  trespass  upon  a  disOTSsion  of  questions  of  fact.  The  facts 
are  wholly  within  your  judgment,  and  are  not  embraced  in  ,„th„  ,„^  ^,  ,he 
the  present  argument.  But  take  the  coaling  of  the  Nash-  ''"»>^'"- 
ville.  The  Nashville  left  Charleston  under  circumstances  not  in  dispute, 
and  I  am  not  now  considering  whether  Great  Britain  is  oris  not  respon- 
sible in  reference  to  that  ship  in  any  other  matter  than  that  of  coaling, 
which  I  will  immediately  introduce  to  your  attention. 

The  Nashville  having  a  project  of  a  voyage  from  Charleston,  her  home 
port,  to  Great  Britain,  in  the  course  of  which  she  proposed  to  make  such 
captures  as  might  be,  intended  originally  to  carry  out  Mason  and  Sli- 
dell,  but  abandoned  this  last  intention  before  sailing,  as  exposing  these 
Commissioners  to  unfavorable  hazard  from  the  blockading  squadron. 
This  was  the  project  of  her  voyage,  those  the  naval  operations  which 
she  proposed  to  herself.  How  did  she  prepare  within  her  own  territory, 
to  execute  that  project  of  natal  warfare  f  She  relied  substantially  upon 
steam,  and  in  order  to  be  sure  of  going  over  the  bar,  under  circum- 
stances which  might  give  the  best  chance  of  eluding  the  vigilance  of 
the  blockaders,  she  took  only  two  days'  supply  of  coal,  which  would  carry 
her  to  Bermuda.  The  coal  was  exhausted  when  she  got  there;  she 
there  took  in  six  hundred  tons. 

Sir  Alexander  CockbiTrn.  **I  believe,  Mr.  Evarts,  that  the  figure 
six  afterward  came  down  to  five." 

Mr.  Evarts.  For  the  purpose  of  my  present  argument,  it  is  quite 
immaterial. 

Mr.  Waite.  **  It  was  subsequently  proved  to  be  four  hundred  and 
fifty  tons." 

Mr.  Evarts.  Very  well.  She  had  no  coal,  and  she  took  four  hnndre<l 
and  fifty  tons  or  more  on  board  to  execute  the  naval  operation  which  she 
projected  when  she  left  Charleston  and  did  not  take  the  means  to  accoin- 
plish,  but  relied  upon  getting  them  in  a  nentrel  port  to  enable  her  to 
pursue  her  cruise.  Now,  the  doctrine  of  reldche  forc^e,  or  of  refage,  or 
of  asylum,  or  of  hospitality,  has  nothing  to  do  with  a  transaction  of  that 
kind.  The  vessel  comes  out  of  a  port  of  safety  at  home,  with  a  supply 
from  the  resources  of  the  belligerent  that  will  only  carry  it  to  a  neutral 
port,  to  take  in  the^-e  the  means  of  accomplishing  its  projected  naval 
operations.  And  no  system  of  relief  in  distress,  or  of  allowing  supply 
of  the  means  of  taking  the  seas  for  a  voyage  interrupted  by  the  exhaus- 
tion of  the  resources  originally  provided,  have  anything  to  do  with  a 
case  of  this  kind.  It  was  a  deliberate  plan,  when  the  naval  operation 
was  meditated  and  concluded  upon,  to  use  the  neutral  pwt  as  a  hose  of 
naval  operations^  which  plan  was  carried  out  by  the  actual  use  of  neatral 
territory  as  proposed. 

Now  we  say,  that  if  this  Tribunal,  upon  the  facts  of  that  case,  shall 
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find  that  this  neatral  port  of  Bermuda  was  planned  and  u^  as  the 
base  of  the  naval  operations,  projected  at  the  start  of  the  vessel  from 
Charleston,  that  that  is  the  use  of  a  neutral  port  as  a  base  for  naval 
operations.  On  what  principle  is  it  not  ?  It  is  true  that  the  distance  of 
the  projected  naval  operation,  or  its  continuance,  makes  a  difference  inprin- 
ciple  as  to  the  resort  to  establish  a  base  in  neutral  territory  or  to  obtain 
supplies  from  such  a  base  ?  Why,  certainly  not.  Why,  that  would  be 
to  proscribe  the  slight  and  comparatively  harmless  abuses  of  neutral 
territory,  and  to  permit  the  bold,  impudent,  and  permanent  application 
of  neutral  territory  to  belligerent  operations.  I  will  not  delay  any 
further  upon  this  illustration. 

Let  us  take  next  the  case  of  the  Shenandoah,  separating  it  from  any 
i«  thrrn...  of  th^  inqulrics  as  to  culpable  escape  or  evasion  from  the  original 
shenauaouh.  p^p^  ^f  Llvcrpool.    Thc  project  of  the  Shenandoah's  voyage 

is  known.  It  was  formed  within  the  Confederate  territory.  It  was  that 
the  vessel  should  be  armed  and  supplied,  that  she  should  make  a  cir- 
cuit, passing  round  Cape  Horn  or  the  Cape  of  Good  Hope,  that  she 
should  put  herself  on  reaching  the  proper  longitude  in  a  position  to  pur- 
sue her  cruise  to  the  Arctic  Ocean,  there  to  make  a  prey  of  the  whaling 
fleet  of  the  United  States.  To  break  up  these  whaling  operations  and 
destroy  the  fleet  was  planned  under  motives  and  for  advantages  which 
seemed  to  that  belligerent  to  justify  the  expense,  and  risk,  and  perils  of 
the  undertaking.  That  is  the  naval  operation,  and  all  that  was  done 
inside  the  belligerent  territory  was  to  form  the  project  of  the  naval  oper- 
ation and  to  coipmnnicate  authority  to  execute  it  to  the  officers  who 
were  outside  of  that  territory. 

Now,  either  the  Shenandoah,  if  she  was  to  be  obtained,  prepared, 
armed,  furnished,  and  coaled  for  that  extensive  naval  operation,  was  to 
have  no  base  for  it  at  all,  or  it  was  to  find  a  base  for  it  in  neutral  ports. 

It  is  not  a  phantom  ship,  and  it  must  have  a  base.  Accordingly,  as 
matter  of  fact,  all  that -went  to  make  up  the  execution  of  that  operation 
of  maritime  war  was  derived  from  the  neutral  ports  of  Great  Britain. 
The  ship  was  thence  delivered  and  sallied  forth 

Sir  Alexander  Cockburn.  "  But  that  was  not  known  to  the  Gjov- 
ernment.'' 

Mr.  EvARTS.  I  am  now  only  showing  that  this  occurred  as  matter  of 
fact.  The  question  whether  it  was  known  to  or  permitted  by  the  Gov- 
ernment of  Great  Britain,  as  the  Chief  Justice  suggests,  is  of  an  entirely 
different  aspect,  involving  the  considerations  of  due  diligence  to  prevent 

The  ship,  then,  was  furnished  from  neutral  ports  and  waters.  It 
resorted  to  Madeira  to  await  the  arrival  of  the  Laurel,  which,  by  con- 
cert and  employment  in  advance  of  the  sailing  of  the  Shenandoah,  was 
to  take  the  armament,  munitions  of  war,  officers,  and  a  part  of  the  crew 
to  complete  the  Shenandoah's  fitness  to  take  the  seas  as  a  ship  of  war 
to  execute  the  naval  project  on  which  she  originally  sailed,  and  which 
were  transferred  from  ship  to  ship  at  sea.  The  island  of  ^ladeira  served 
only  as  rendezvous  for  the  two  vessels,  and  if  there  had  been  occasion, 
as  in  fact  there  was  not,  might  have  furnished  shelter  from  storms. 
Thus  made  a  fighting-ship  from  these  neutral  ports,  as  a  base,  and 
furnished  from  the  same  base  with  the  complete  material  for  the  naval 
operation  projected,  the  Shenandoah  made  captures,  as  without  inter- 
ruption of  her  main  project  she  might,  rounded  the  Cape  of  Good  Hope 
and  came  to  Melbourne,  another  British  port,  whence  she  was  to  take 
her  last  departure  for  her  distant  field  of  operations,  the  waters  of  the 
whaling  fleet  of  the  United  States  in  the  Arctic  Ocean. 


/        ,,.*     ^,^.^«,^» 
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Sir  RouNDELL  Palmer.  ^<  I  did  not,  Mr.  Evarts,  enter  upon  a  treat- 
ment of  each  of  the  vessels.'' 

Mr.  Evarts.  I  am  only  showing  that  this  ship  did  use  your  ports  for 
the  purposes  of  its  operations. 

Sir  RouND^LL  Palmer.  "But,  Mr.  Evarts,  I  only  mentioned  these 
vessels." 

Mr.  Evarts.  You  discussed  the  question  of  base  of  naval  operations. 

There  she  obtained  as  matter  of  fact  four  hundred  and  fifty  tons  of 
coal,  or  something  of  that  kind,  and  forty  men,  and  without  both  of 
these,  as  well  as  important  repairs  of  her  machinery,  she  could  not  have 
carried  out  the  naval  project  on  which  she  had  started.  The  coal  taken  at 
Melbourne  was  sent  by  appointment  from  Liverpool,  and  was  there  to 
complete  her  refitment.  The  naval  operation  would  have  failed  if  the 
vessel  had  not  received  the  replenishment  of  power  and  resources  at 
Melbourne  as  a  base.  Kow,  this  Shenandoah  was  able  to  sail  sixteen 
knots  an  hour. 

Sir  Alexander  Cockburn.  "  Do  you  mean  to  say  sixteen  knots  an 
hour?    That  is  faster  than  any  vessel  1  have  ever  heard  of." 

Mr.  Evarts.  Well,  we  will  not  dispute  about  the  facts.  There  is  no 
doubt,  however,  that  it  is  so— she  sailed  on  one  occasion  over  three 
hundred  and  twenty  miles  in  twenty -four  hours. 

Lord  Tenterden.  "  But  that  is  not  sixteen  knots  an  hour." 

Mr.  Evarts.  I  have  not  said  that  she  had  sailed  twenty-four  con- 
secutive hours  at  the  rate  of  sixteen  knots.  But  she  could  sail  sixteen 
knots  an  hour,  and  she  could  only  steam  ten  knots  an  hour.  I  have  not 
invented  this.  Her  remarkable  qualities  are  stated  in  the  proofs.  Her 
steam-power  was  not  necessary  to  her  navigation  or  her  speed,  however, 
except  to  provide  against  calms,  and  give  assurance  of  constancy  of 
progress  in  adverse  weather.  Her  great  advantage,  however,  was  in 
being  one  of  the  fastest  sailing  ships  ever  built.  The  great  importance 
of  her  having  abundance  of  coal  at  the  contemplated  scene  of  her  naval 
operations  was,  that  she  might  capture  these  poor  whalers,  who  under- 
stood those  perilous  seas,  and  if  they  could  only  get  up  steerage  way, 
would  be  able  to  elude  her. 

Sir  Alexander  Cockburn.  "What!  if  she  sailed  sixteen  knots  an 
hour!" 

Mr.  Evarts.  If  the  Chief  Justice  will  mark  the  circumstances  of  Arc- 
tic navigation,  he  will  understand  that,  by  means  of  their  knowledge  of 
the  ice  and  the  region  generally,  they  could  seek  shelter  by  interposing 
barriers  between  themselves  and  their  pursuer.  They  did,  however, 
become  her  prey;  but  it  was  only  when  she  found  them  becalmed. 
Now,  this  case  of  the  Shenandoah  illustrates  by  its  career,  on  a  large 
scale,  the  project  of  a  belligerent  in  maritime  war,  which  sets  forth  a 
vessel  and  furnishes  it  complete  for  war,  plans  its  naval  operations  and 
executes  them,  and  all  this /row  neutral  ports  and  icaters  as  the  only  hase^ 
and  as  a  sufficient  base,  ]\Ielbourne  was  the  only  port  from  which  the 
Shenandoah  received  anything  after  its  first  supply  from  the  home  ports 
of  Great  Britain,  and  it  finally  accomplished  the  main  operation  of  its 
naval  warfare  by  means  of  the  coaling  and  other  refitment  at  Melbourne. 
Whether  it  could  rely  for  the  origin  of  its  naval  power,  and  for  the 
means  of  accomplishing  its  naval  warfare,  upon  the  use  of  neutral  ports 
and  waters,  under  the  cover  of  commercial  dealings  in  contraband  of 
war,  and  under  the  cover  of  the  privilege  of  asylum,  was  the  question 
which  it  proposed  to  itself,  and  which  it  answered  for  itself.  It  is  under 
the  application  of  these  principles  that  the  case  of  the  Shenandoah  is 
supposed  to  be  protected  from  being  a  violation  of  the  law  of  nations. 
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which  prohibits  the  use  of  ports  and  waters  of  a  neatral  as  a  base  of 
naval  operations.  I  do  not  propose  to  argue  upon  the  facts  of  the  ease 
of  the  Shenandoah,  but  only  to  submit  the  principles  on  which  they  are- 
to  be  considered. 

Sir  Alexander  CockSurn.  **1  would  like  to  ask  you,  Mr.  Evarts^ 
whether  your  proposition  involves  this:  That  every  time  a  belligerent 
steam-vessel  puts  into  a  neutral  port  for  the  purpose  of  getting  coal^ 
and  then  goes  forward  upon  her  further  object  of  war,  that  there  is  a 
violation  of  neutral  territory.  I  just  want  to  draw  your  attention  to  this 
point.  What  I  want  to  understand  is,  what  diflference  there  is  between 
the  ships  of  one  nation  and  the  ships  of  another  nation,  as  regards  this 
matter  of  coal.  Would  the  principle  of  your  argument  apply  to  the  ves- 
sels of  other  belligerents!" 

Mr.  EvARTS.  Of  course  it  is  to  be  applied  to  all  belligerents ;  and  when 
the  case  arises  for  complaint,  it  is  to  be  judged  in  view  of  all  the  facta 
and  circumstances,  whether  it  falls  within  the  license  of  hospitality,  or 
whether  it  is  a  resort  as  to  a  base  of  operations — that  is  to  say,  whether 
the  whole  transaction,  in  all  its  features,  amounts  to  a  concerted  and 
planned  use. 

Sir  Alexander  Cockburn.  "Planned  by  whom! '' 

Mr.  EvARTS.  Why,  planned  by  the  belligerent. 

Sir  Alexander  Cockburn.  "A  ship  goes  into  a  neutral  port  without 
intimating  its  purpose  or  disclosing  whether  it  belongs  to  one  bellig- 
erent or  another." 

Mr.  EvARTS.  Take  the  case  of  the  Nashville. 

Lord  Tentekden.  "Take  the  Vanderbilt." 

Sir  Alexander  Cockburn.  "Well,  let  ua  take  that  case.  She  goes 
into  a  neutral  port,  and  wants  coal  for  the  purpose  of  going  forth  again 
on  her  mission  of  war;  no  question  is  asked.  The  ship,  I  grant  you, 
comes  with  the  object  of  getting  coal  for  the  purpose  of  going  out  on  her 
errand  of  war,  and,  in  one  sense,  uses  neutral  territory  as  a  base.  But 
the  neutral  knows  nothing  about  the  course  of  the  vessel  or  its  destina- 
tion, except  he  takes  it  for  granted  it  is  a  ship  of  war.  How  can  he  be 
said  to  allow  the  territory  to  be  made  a  base  of  operations,  except  so  far 
as  it  applies  to  the  ships  of  a  belligerent!" 

Mr.  EvARTS.  It  does  apply,  but  1  have  not  said  that  this  alone  ren- 
dered the  neutral  responsible;  1  have  merely  laid  down  the 
uI'^oT'Ihrn.^^m'i  facts.  The  magnitude  of  the  operations,  and  the  complete- 
JSJ.^*"S  lUZ  ness  of  their  relations  to  the  base  of  supplies,  do  not  alter 
IKqln^^'wh^V.'T  the  application  of  principles.  After  all  there  is  left,  of 
Iiri«e;oi-''.'ile'ni.'l  course,  the  question  of  whether  you  have  suffered  or  allotted 
r.nc«  to  pr^v  „i  ,t.    ^]^^g^  things,  or  have  used  due  diligence  to  prevent  them,  and 

upon  the  discussion  of  that  subject  I  shall  not  trespass. 
Sir  Alexander  Cockburn.  "But  that  is  the  very  question.'' 
Mr.  EvARTS.  But  that  question  could  not  arise  until  it  was  determineii 
whether  the  belligerent  had,  a«  matter  of  fact^  made  the  neutral  port  a 
base  of  operations.  All  that  I  have  said  has  been  intended  to  show  that 
what  was  done  by  these  cruisers  did  make  the  neutral  ports  a  base,  just 
as  much  as  if  a  shallop  was  stationed  at  the  mouth  of  a  neutral  river, 
and  sent  out  a  boat  to  commit  hostilities.  In  either  case,  the  neutral  is 
not  responsible,  unless  it  has  failed  to  exercise  due  diligence.  But  there 
is  this  further  consequence  carrying  responsibility,  that  when  the  neutral 
does  not  know  of  such  an  act  until  after  it  has  been  committed,  it  is  its 
duty  to  resent  it  and  to  prevent  its  repetition,  and  to  deny  hospitality 
to  the  vessels  that  have  consummated  it.  Now,  these  questions  can 
certainly  be  kept  distinct.    If  the  fact  is  not  known,  and  if  there  is  no^ 
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"grant  of  due  diligence,  then  the  neatral  is  not  in  fault:  if  the  facts  are 
afterward  known,  then  the  cruiser  that  has  committea  the  violation  of 
neutrality  is  to  be  proscribed,  to  be  denied  hospitality,  to  be  detained 
in  port,  or  exclnded  from  port,  after  notice,  or  without  notice,  as  the 
case  may  be. 

The  question  then  arises  whether  a  nation  thus  dealt  with  by  a  bellig- 
erent, and  having  the  power  to  stop  the  course  of  naval  operations  thus 
based,  if  it  purposely  omits  so  to  do,  does  not  make  itself  responsible  for 
their  continuance.  I  do  not  desire  to  be  drawn  into  a  discussion  upon 
the  facts  which  are  not  included  in  the  range  of  the  present  argument. 
I  now  am  simply  endeavoring  to  show  that  the  illmtrations  of  Kent  and 
Stowell,  taken  from  navigation  and  maritime  war  then  prevailing,  da 
not  furnish  the  rule  or  the  limit  of  the  responsibility  of  neutrals  in  respect 
of  allowing  such  use  of  naval  bases,  nor  of  the  circumstances  which  make 
up  the  prohibited  uses  of  neutral  ports  for  such  bases. 

I  proceed  to  another  branch  of  the  subject.^ 

It  is  said  that  the  concerted  setting  forth  of  the  Laurel  from  the  neu- 
tral port,  to  carry  the  armament  and  the  munitions  of  wai 
and  the  officers  and  the  crew  to  be  combined  outside  the  «r?*'>>'^t  Z'^d^^v^ 
neutral  jurisdiction  with  the  Shenandoah,  already  issued  "•""^•^'''"''"^"f*'"- 
from  another  port  of  the  same  neutral,  is  only  a  dealing  in  contraband  of 
wwr,  I  deny  that  such  a  transaction  has  any  connection  with  dealing 
in  contraband  of  war.  It  is  a  direct  obtaining  by  a  projected  cruiser  of 
its  supply  of  armament,  munitions,  and  men  and  officers  from  a  neutral 
port 

There  may  be  no  fault  on  the  part  of  the  neutral  in  not  preventing  it 
That  will  depend  on  the  question  of  "  due  diligence  to  prevent,^  "  rea- 
sonable ground  to  believe,^  &c.,  &c.  But  the  principle  of  contraband  of 
war  does  not  protect  such  a  transaction,  and  that  is  the  only  principle 
that  has  been  appealed  to  by  the  British  Government  in  the  discussions 
of  this  matter  to  justify  it  The  facts  of  this  vessel  going  out  were 
known 

Sir  Alexander  Gookburn.  '*  Not  until  afterwards." 

Mr.  EvABTS.  The  law  of  nations  was  violated,  your  territory  had  been 
used,  as  matter  of  fact,  we  claim,  as  the  base  of  naval  operations,  and 
it  was  not  a  dealing  in  contraband  of  war.  It  was  not  a  commercial 
transaction.  It  was  a  direct  furnishing  of  a  cruiser  with  armament  from 
your  port  It  might  as  well  have  been  accomplished  within  three  miles 
of  your  coast.    Yet,  it  is  said  this  is  no  offense  against  your  law. 

Sir  Alexander  Cockburn.  "  I  do  not  say  that.'' 

Mr.  EvARTS.  Unfortunately  for  the  United  States,  through  the  whole 
war,  we  had  quite  other  doctrine  from  those  who  laid  down  the  law  for 
Great  Britain  in  these  matters.  Fortunately,  we  have  better  doctrine 
here  and  now.  But  according  to  the  law  as  administered  in  England 
such  combinations  of  the  materials  of  naval  war  could  be  made  outside 
of  her  ports,  by  the  direct  action  of  the  belligerent  Government,  deriv- 


<  In  connection  with  this  discussion,  I  ask  atten  tion  to  the  coarse  taken  by  the  €k>v- 
emment  of  Brazil  in  resentment  and  piuiishment  for  the  incidental  violation^of  its  nea- 
trality  by  the  Florida,  (within  the  neatral  waters,)  and  by  the  Shenaudoahi  bv  her 
commander  violating  the  Consnlar  seal  of  Brazil  on  board  one  of  the  Shenandoah'B 
prizes.  In  both  instances,  the  offending  craisers  were  perpetnally  excluded  from  the 
ports  of  the  empire;  and  the  exclusion  embraced  any  other  cruiser  that  should  be  com- 
manded by  the  captain  of  the  Shenandoah. 

The  treatment  of  the  Rappahannock  by  the  French  Government,  which  detained  her 
in  port  tiU  the  close  of  the  war,  is  well  worthy  of  attention.  The  transaction  is  de- 
tailed in  the  App.  Am.  Counter  Case,  pp.  917-946. 

30  c 
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ing  all  the  materials  from  her  ports  said  planning  thas  to  combine  themt 
ontside. 

Kr  Albxandbb  Cockbubn.  <<Kthat  had  been  shown." 

Mr.  Eyabts.  The  proofs  do  show  it,  and  that  the  doctrine  was  that  it 
was  lawfdl  and  should  not  be  interfered  with. 

I  disclaim  any  desire  or  purpose  of  arguing  upon  the  facts  of  par- 
ticular Tessels.  I  am  merely  laying  down  principles  applicable  to  sup- 
posed facts.  If  the  principles  were  conceded  I  would  have  no  occasioQ 
to  deal  with  questions  of  fact  at  all. 

The  learned  Chief  Justice  has  very  satisfactorily,  certainly  to  us,  pres- 
ently expressed  certain  legal  opinions  on  this  subject:  but  I  must  say- 
that  they  were  not  entertained  by  the  Government  of  Great  Britain  and 
did  not  control  its  action. 

I  think  that  the  proofs  before  the  Tribunal  can  be  easily  referred  to  to- 
confirm  the  position  I  have  taken  as  to  the  legal  doctrine  held  in  Eng- 
land in  reference  to  this  subject  of  the  base  of  operations.  In  contra- 
diction of  that  doctrine  we  now  insist,  as  our  Government  all  through 
the  war  insisted,  this  is  not  dealing  in  contraband  of  war;  it  is  using 
neutral  territory  as  a  base  of  operations.  Whether  there  was  or  should 
be  no  responsibility  for  it,  because  it  was  not  known  or  could  not  be 
prevente<l,  is  an  entirely  different  question.  But  I  undertake  to  say,  as^ 
matter  of  fact,  that  the  doctrine  of  the  English  law  during  all  those  pro- 
ceedings was  that  such  projects  and  their  execution  as  a  contributory 
concurrence  with  the  outfit  of  the  principal  cruisers  for  naval  operattonS' 
(such  cases  as  those  of  the  Laurel,  the  ^ar,  the  Agrippina,  the  Bahama^ 
and  similar  vessels)  were  lawful,  and  could  not  and  should  not  be  pre- 
vented. 

Sir  ATiBXANDEB  Cockbubn.  "I  would  be  very  much  obliged  if  yoa 
will  refer  me  to  some  authority  for  that." 

Mr.  BvABTS.  I  will.  One  of  the  arbitrators,  (Mr.  Adams,)  from  his- 
knowledge  of  the  course  of  the  correspondence,  knows  that  I  do  not  de- 
ceive myself  in  that  respect.  It  is  this  contributory  furnishing  of  arma- 
ment and  munitions  and  men  which  rendered  the  princip^  cruisers 
efficient  instruments  of  all  the  mischief,  and  without  which  their  eva- 
sions from  port  were  of  little  consequence,  and  without  the  expectation 
of  which  they  never  would  have  been  planned. 

I  now  refer  to  a  paper  that  will  show  that  I  have  been  right  in  my 
proposition  as  to  the  construction  of  English  law  as  held  during  the 
occurrence  of  these  transactions. 

In  vol.  iii  of  American  Appendix,  (p.  53,)  in  a  report  to  the  Board  of 
Trade  by  the  Commissioners  of  Customs,  occurs  this  passage: 

Custom  House,  September  25, 186*2. 

Your  lordships  harim;,  by  Mr.  Arbnthnot's  letter  of  the  16th  instant,  transmitted  to 
ns,  with  reference  to  Mr.  Hamilton's  letter  of  the  2d  nltimo,  the  inclosed  commnnica- 
tion  from  the  Forei^  Office,  with  copies  of  a  further  letter  and  its  inclosures  from  the 
United  States  Minister  at  this  Court,  respecting  the  supply  of  cannon  aud  munitions  of 
war  to  the  gun-boat  No.  290,  recently  built  at  LiYerpool,  and  now  in  the  service  of  the 
so-called  Confederate  States  of  America;  and  your  lordships  having  desired  that  we 
would  take  such  steps  as  might  seem  to  be  required  in  view  of  the  facts  therein  repre- 
sented, and  report  the  result  to  your  lordships,  we  have  now  to  report: 

That,  assuming  the  statement  set  forth  in  the  affidavit  of  Reddin,  (who  sailed  from 
Liverpool  in  the  vessel,)  which  accompanied  Mr.  Adams's  letter  to  £arl  Russell,  to  be 
correct,  the  furnishing  of  arms,  &c.,  to  the  gun-boat  does  not  appear  to  have  ti^en 
place  in  any  part  of  the  United  Kingdom  or  of  Her  Majesty's  dominions,  but  in  or 
near  Angra  Bay,  part  of  the  Azores,  part  of  the  Portuguese  dominions.  No  offense, 
therefore,  cognizable  by  the  laws  of  this  country,  appears  to  have  been  committed  by 
the  parties  engaged  in  the  transaction  alluded  to  in  the  affidavit. 

From  Lord  Kussell's  communication  of  this  Feport  to  the  Americcu]» 
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Minister,  it  will  be  seen  that  the  accepted  opinion  of  the  Government 
was,  that  such  operations  could  not  be  interfered  with,  and  therefore 
would  not  be  interfered  with.  That  may  be  a  correct  view  of  the 
Fcnreign-Enlistment  Act  of  Great  Britain,  and  hence  the  importance  of 
reducing  the  obligations  of  a  neutral  nation  to  prevent  violations  of 
international  law  to  some  settled  meaning. 

TbiB  was  done  by  convention  between  the  High  Contracting  Parties, 
and  appears  in  the  Eules  of  the  Treaty.  Under  these  Bules  is  to  be 
maintained  the  inculpation  which  we  bring  against  Great  Britain,  and 
which  I  have  now  discussed,  because  the  subject  is  treated  in  the 
special  argument  to  which  I  am  replying.  The  instances  of  neutral 
default  announced  under  the  second  Rule  are  made  penal  by  the  law  of 
nations.  They  are  proscribed  by  the  second  Eule.  They  are  not  pro- 
tected as  dealings  in  contraband  of  war.  They  are  not  protected  under 
the  right  of  asylum.  They  are  uses  of  neutral  ports  and  waters  as 
bases  of  naval  operations,  and  if  not  prohibited  by  the  Foreign-Enlist- 
ment Act,  and  if  the  British  Executive  Government  could  not  and 
would  not  prevent  them,  and  that  was  the  limit  of  their  duty  under 
their  Foreign-Enlistment  Act,  still  we  come  here  for  judgment,  whether 
a  nation  is  not  respon^ble  that  deals  thus  in  the  contribution  of 
military  supplies,  that  suffers  ship  after  ship  to  go  on  these  errands, 
makes  no  effort  to  stop  them,  but,  on  the  contrary,  announces,  aa  the 
result  of  the  deliberation  of  the  Law-Officers,  to  the  subordinate  officials, 
to  the  Minister  of  the  TTntted  States^  to  all  the  woiid,  that  these  things 
sure  fwt  prohibited  by  the  law  of  Great  Britain,  and  cannot  be  prohibited 
by  the  Executive  Government,  and  therefore  cannot  and  will  not  be 
stopped.  That  this  was  the  doctrine  of  the  English  Government  will 
be  seen  from  a  letter  dated  the  2d  of  April,  1663,  of  Lord  Russell, 
found,  in  part,  in  vol.  ii,  American  Appendix,  p.  404 ;  and,  in  part,  in 
vol.  i,  iMd.y  p.  590 : 

Bnt  the  question  really  is,  has  there  been  any  act  done  in  England  both  contrary  to 
the  obligations  of  neutrality  as  recognized  by  Great  Britain  and  the  United  States, 
mwd  oapMle  of  heing  nuule  the  evhject  of  a  criminal  prosecution  f  I  can  only  repeat  that, 
in  the  opinion  of  Her  Majesty's  Gk>yernnient,  no  such  act  is  speoitied  in  the  papers 

whieh  you  have  submitted  to  me. 

•  »  «  «  •  «• 

I,  however,  willingly  assure  you  that,  in  view  of  the  statements  contained  in  the 
intercepted  correspondence.  Her  Majesty's  Government  have  renewed  the  instructions 
already  given  to  the  custom-house  authorities  of  the  several  British  ports  where  ships 
of  war  may  be  constructed,  and  by  the  Secretary  of  State  for  the  Home  Department 
to  various  authorities  with  whom  he  is  in  communication,  to  endeavor  to  discover  and 
obtain  legal  evidence  of  any  violation  of  the  Foreign-Enlistment  Act,  with  a  view  to 

the  strict  enforcement  of  that  statute  whenever  it  can  really  be  shown  to  be  infringed. 

«  »  #  #  #*»  ♦ 

It  seems  clear,  on  the  principle  enunciated  in  these  authorities,  that,  except  on  the 
ground  of  any  proved  violation  of  the  Foreign- Enlistment  Act,  Her  Majesty's  Govern- 
ment cannot  interfere  with  commercial  deaUugs  between  British  subjects  and  the  so- 
styled  Confederate  States,  whether  the  subject  of  those  dealings  be  money  or  contra- 
bfuid  goods,  or  even  ^ips  adapted  for  warlike  purposes. 

These  were  instances  in  which  complaints  were  made  of  these  transac- 
tions, and  in  which  it  was  answered  that  the  British  Government  charged 
itself  with  no  duty  of  due  diligence,  with  no  duty  of  remonstrance,  with 
no  duty  of  prevention  or  denunciation,  but  simply  with  municipal  prose- 
cutions for  crimes  against  the  Foreign-Enlistment  Act. 

What  I  have  said  of  the  Shenandoah,  distinguished  her  from  the 
Florida,  and  the  Alabama,  and  the  Georgia,  only  in  the  fact  that,  from 
the  beginning  to  the  end  of  the  Shenandoah's  career,  she  had  no  port  of 
any  kind,  and  had  no  base  of  any  kind,  except  the  ports  of  the  single 
nation  of  Great  Britain.    But  as  to  the  Florida  and  the  Alabama,  one 
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(the  Alabama)  was  supplied  by  a  tug,  or  steamer,  that  took  out  her 
armament  to  Angra  Bay,  the  place  of  her  first  resort ;  the  other  (the 
Florida)  was  supplied  by  a  vessel  sent  out  to  !Nassau  to  meet  her,  car- 
rying all  her  armament  and  munitions  of  war,  and  which  she  took  out 
in  tow,  transshipping  her  freight  of  war-material  outside  the  line  of  neu- 
tral waters. 

That  is  called  dealing  in  contraband,  not  proscribed  by  the  law  of 
nations,  not  proscribed  by  any  municipal  law,  and  not  involving  any 
duty  of  Great  Britain  to  intercept,  to  discourage  or  denounce  it  That 
is  confounding  substance  with  form.  But  let  me  use  the  language  of 
an  Attorney-General  of  England,  employed  in  the  Parliamentary  discus- 
sions which  attended  the  enactment  of  the  Foreign-Enlistment  Act  of 
1819. 

From  this  debate  in  Parliament,  it  will  be  seen  what  the  principal  law- 
adviser  of  the  Crown  then  thought  of  carrying  on  war  by  ^^  commercial 
transactions  :^ 

Snch  an  enactment  [he  said]  was  required  by  every  principle  of  justice;  for  when 
the  state  says,  ^*  We  will  have  nothing;;  to  do  with  the  war  wa^ed  between  two  separate 
powers,"  and  the  subjects  in  opposition  to  it  say,  "  We  will,  however,  interfere  in  it," 
surely  the  House  would  see  the  necessity  of  enacting  some  penal  statutes  to  prevent 
them  from  doing  so ;  unless,  indeed,  it  was  to  be  contended  that  the  State,  and  the  8ab> 
jeots  who  composed  that  State,  might  take  distinct  and  opposite  sides  in  the  quarreL 
He  should  now  aUude  to  the  petitions  which  had  that  evening  been  presented  to  the 
House  against  the  bill ;  and  here  he  could  not  but  observe,  that  they  had  either  totaJly 
misunderstood  or  else  totally  misrepresented  its  intended  object.  They  had  stated 
that  it  was  calculated  to  check  the  commercial  transactions  and  to  iignre  the  com- 
mercial interests  of  this  country.  If  by  the  words  "  commercial  interests  and  comraer- 
ciskl  transactions''  were  meant  *' warlike  adventures,"  he  allowed  that  it  would  ;  but  if 
it  were  intended  to  argue  that  it  would  diminish  a  fair  and  legal  and  pacific  commerce, 
he  must  enter  his  protest  against  any  such  doctrines.  Now,  he  maintained,  ihata$  war 
was  actually  carried  on  against  Spain  hy  what  the  petitioners  called  **  commercial  transao- 
tions,*^  it  was  the  duty  of&e  House  to  check  and  u\fure  them  as  speedily  as  possible, — {Note 
B,  American  Argument^  p.  231 ;  Fr.  tr,  Appendiee,  p.  488.) 

War  against  the  United  States,  maritime  war,  was  carried  on  under 
cover  of  what  was  called  right  of  asylum  and  commercial  transactions 
in  contraband  of  war.  We  are  now  under  the  law  of  nations,  by  virtue 
of  this  second  Bnle,  which  says  that  the  use  of  '<  ports  and  waters  as 
the  base  of  naval  operations,  or  for  the  purpose  of  the  renewal  or  aug- 
mentation of  military  supplies  or  arms  or  the  recruitment  of  men,"  shall 
not  be  allowed,  and  if  the  facts  of  such  dealing  shall  be  found,  and  the 
proof  of  due  diligence  to  prevent  them  shall  not  appear  in  the  proofs, 
under  that  second  Bule  all  four  of  these  cruisers  must  be  condemned  by 
the  Tribunal. 

I  do  not  pass,  nor  venture  to  pass,  in  the  present  argument,  upon  the 
question  whether  there  has  been  in  this  matter  a  lack  of  due  diligence. 
In  the  discussion  of  my  learned  friend  every  one  of  these  instances  is 
regarded  as  a  case  not  within  the  second  Eule,  and  as  a  simple  dealing 
in  contraband  of  war. 

Sir  EouNDELL  Palmeb.  "  I  must  be  permitted  to  say  that  I  have  not 
felt  myself  at  liberty  to  go  into  a  discussion  of  individual  cases.'' 

Mr.  EvABTS.  The  vessels  are  treated  in  the  argument  of  the  learned 
Counsel. 

Sir  EouNDELL  Palmeb.  "  There  may  be  passages  in  reference  to 
some  of  the  principal  topics  which  have  been  mentioned,  but  I  have 
avoided  entering  upon  any  elaborate  consideration  of  each  particular 
vessel.    There  is  no  distinct  enumeration  of  the  vessels." 

Mr.  EvABTS.  There  is,  so  distinct  as  this  :it  is  expressly  stated  that 
under  the  law  neither  the  Georgia,  nor  the  Shenandoah,  nor  the  sub- 
sidiary vessels  that  carried  their  armaments  to  the  Georgia  and  Shenan- 
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doah  and  to  the  Florida  and  Alabama,  had,  in  so  doing,  committed  a 
breach  of  neutrality. 

I  am  argaing  now  under  the  second  Bale.  I  have  not  felt  that  I  was 
transcending  the  proper  limits  of  this  debate,  because,  in  answer  to  the 
special  argument  of  the  eminent  Counsel,  I  have  argued  in  this  way. 
My  own  view  as  to  the  extension  of  the  argument  of  the  learned  Coun- 
sel in  his  discussion  of  what  is  called  ''  due  diligence,"  as  a  doctrine  of 
the  law  of  nations,  would  not  have  inclined  me  to  expect  so  large  a  field 
.of  discussion  as  he  covered.  But,  as  I  have  admitted  in  my  introduc- 
tory remarks,  the  question  of  due  diligence  connects  itself  with  the 
measure  of  duty  and  the  manner  in  which  it  was  performed,  and  I  felt 
no  difficulty  in  thinking  that  the  line  could  not  be  very  distinctly 
drawn. 

1  have  undertaken  to  argue  this  question  under  a  state  of  facts,  which 
shows  that  a  whole  naval  project  is  supplied,  from  the  first  outfit  of  the 
cruiser  to  the  final  end  of  the  cruise,  by  means  of  this  sort  of  connec- 
tion with  neutral  ports  and  waters  as  a  base  of  naval  operations ;  and  I 
have  Insisted  that  such  naval  operations  are  not  excluded  from  the  pro- 
scription of  the  second  Bute,  by  what  is  claimed  in  the  argument  of  the 
learned  Counsel  as  the  doctrine  of  contraband  of  war  and  the  doctrine 
of  asylum. 


At  the  Conference  of  the  Tribunal^  held  on  the  6th  day  of  August,  Mr. 

Evarts  continued  as  foltows: 

I  was  upon  the  point  of  the  doctrine  of  the  British  Government,  and 
its  action  under  that  doctrine,  as  bearing  upon  the  outfit  of 
the  contributory  provisions  of  armament,  munitions,  and  Bntuh argument  on 
men,  set  forth  in  such  vessels  as  the  Bahama,  the  Alar,  and  **"'*~'°*- 
Laurel.    The  correspondence  is  full  of  evidence  that  1  was  correct  in  my 
statement  of  the  doctrine  of  the  British  Government,  and  of  its  ac- 
tion from  beginning  to  end  being  controlled  by  that  doctrine ;  and  all 
the  remonstrances  of  the  United  States  were  met  by  the  answer  that 
the  law  of  nations,  the  Foreign-Enlistment  Act,  the  duty  of  neutrality, 
bad  nothing  whatever  to  do  with  that  subject,  as  it  was  simply  dealing 
in  contraband  of  war.    The  importance  of  this  view,  of  course,  and  its 
immense  influence  in  producing  the  present  controversy  between  the  two 
nations,  are  obvious.  The  whole  mischief  was  wrought  by  the  co-operating 
force  of  the  two  legal  propositions :  (1.)  That  the  unarmed  cruiser  was  not 
itself  a  weapon  of  war,  an  instrument  of  war,  and,  therefore,  was  not  to  be 
intercepted  a«  committing  a  violation  of  the  law  of  nations ;  and,  (2.) 
That  the  contributory  provision  by  means  of  her  supply-ships^  of  her 
armament,  munitions,  and  men,  to  make  her  a  complete  instrument  of 
naval  hostilities,  was  also  not  a  violation  of  the  law  of  nations,  but 
simply  a  commercial  dealing  in  contraband.    It  was  only  under  those 
combined  doctrines  that  the  cruiser  ever  came  to  be  in  the  position  of 
an  instrument  of  ofifensive  and  defensive  war,  and  to  be  able  to  assume 
the  ^^  commission"  prepared  for  her,  and  which  was  thenceforth  to  pro- 
tect her  from  interlerence  on  the  doctrine  of  comity  to  sovereignty. 

So,  too,  it  will  be  found,  when  we  come  to  consider  the  observations 
of  the  eminent  Counsel  on  the  subject  of  due  diligence,  to  which  I  shall 
have  occasion  soon  to  reply,  that  tlie  question  whether  these  were  hoiUle 
aetSj  under  the  law  of  nations,  was  the  turning  point  in  the  doctrine  of 
the  Ctovemment  of  Great  Britain,  and  of  its  action,  as  to  whether  it 
would  intercept  these  enterprises  by  the  exercise  of  executive  power,  as 
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a  neutral  government  would  intercept  anything  in  the  nature  of  a  hostile 
act  under  the  law  of  nations.  The  doctrine  was  that  these  were  not 
hostile  acts  s^aratelyy  and  that  no  hostile  act  arose  unless  these  sepa- 
rate contributions  were  combined  in  the  ports  of  Great  Britain ;  that 
there  was  no  footing  otherwise  for  the  obligation  of  the  law  of  nations 
to  establish  itself  upon ;  that  there  was  no  remissness  of  duty  on  the 
part  of  the  neutral  in  respect  of  them ;  and  finally  that  these  operations 
were  not  violations  of  the  Foreign-Enlistment  Act.  All  this  is  shown 
by  the  whole  correspondence,  and  by  the  decisions  of  the  municipal 
courts  of  England,  in  regard  to  the  only  question  passed  upon  at  all, 
that  of  unarnwd  vessels,  so  far  as  they  ever  passed  even  upon  that  ques- 
tion. 

It  has  seemed  to  be  intimated  by  observations  which  the  learned 
Counsel  has  done  me  the  honor  to  make  during  my  present  considera- 
tion of  this  topic,  that  my  argument  has  transcended  the  proper  limit 
of  reply  to  the  special  argument  which  the  eminent  Counsel  himself  has 
made  on  the  same  topic.  A  reference  to  the  text  of  that  argument  will, 
I  think,  set  this  question  at  rest. 

In  the  fifteenth  section  of  the  first  chapter  of  his  argument,  he  does 
us  the  honor  to  quote  certain  observations  in  our  principal  Argument  to 
which  he  proposes  to  reply.  He  quotes,  at  page  17  of  his  argument,  as 
follows : 

(2.)  The  next  great  failnre  of  Great  Britain  "  to  use  dne  diligence  to  prevent  '^  the 
violation  of  its  neutralitji  in  the  matters  within  the  jurisdiction  of  the  Tribunal,  is 
shown  in  its  entire  omission  to  exert  the  direct  executive  authority,  lodged  in  the 
Boyal  Prerogative,  to  intercept  the  preparations  and  outfits  of  the  offending  vessels, 
and  the  contributory  provisions,  of  armament,  munitions  and  men,  which  were  emitted 
from  various  ports  of  the  United  Kingdom.  We  do  not  find  in  the  British  Case  or 
Counter  Case,  any  serious  contention,  but  that  such  powers  as  pertain  to  the  Preroga- 
tive, in  the  maintenance  of  international  relations,  and  are  exercised  as  such  by  other 
great  powers,  would  have  prevented  the  escape  of  every  one  of  the  offending  vessels 
emitted  from  British  ports,  and  precluded  the  subsidiary  aids  of  warlike  equipm^it 
and  snppUes  which  set  them  forth,  and  kept  them  on  foot,  for  the  maritime  hostilities 
which  tney  maintained.^ 

The  comment  of  the  learned  Counsel  upon  this  passage  is  found  on 
the  same  page  (17)  of  his  argument,  as  follows : 

With  respect  to  the  second  passage,  it  is  to  be  observed,  that  it  not  only  imputes  as 
a  want  of  due  diligence,  the  abstinence  from  the  use  of  arbitrary  power  to  snpplv  a 
supposed  deficiency  of  legal  powers,  but  it  assumes  that  the  Unit€»d  States  had  a  right, 
^  mtemational  law,  to  request  Great  Britain  to  prevent  the  exportation  from  her  ter- 
ntory  of  what  it  describes  as  ''contributory  provisions,"  arms,  munitions, and  ''subsi- 
diary aids  of  warlike  equipment  and  supplies,"  though  such  elements  of  armament 
were  unoombined.  and  were  not  destined  to  be  oombined,  within  British  jurisdietiim, 
but  were  exported  fr(Hn  that  territory  under  the  conditions  of  ordinary  exports  of  arti- 
cles contraband  of  war.  For  such  a  pretension  no  warrsjit  can  be  found,  either  in  in- 
ternational law,  or  in  any  municipal  law  of  Great  Britain,  or  in  any  one  of  the  Three 
Rules  contained  in  the  sixth  Article  of  the  Treaty  of  Washington. 

I  respectfully  submit,  therefore,  that  in  the  observations  I  have  had 
tiie  honor  to  make  upon  this  subject,  I  can  hardly  be  said  to  have  ex- 
ceeded the  due  limits  of  an  argument  in  reply.  I  fail  to  find,  in  what 
the  eminent  Counsel  here  advances  in  behalf  of  his  Government,  any 
answer  to  my  assertion  that,  during  the  whole  course  of  the  war,  (a  pe- 
riod when  he,  as  Solicitor-Oeneral  or  as  Attomey-General  of  England, 
was  one  of  the  law-advisers  of  the  Government,)  the  action  of  Great 
Britain  was  governed  by  the  doctrine  which  I  have  stated.    This  was 

'  An  error  has  occurred  in  the  French  translation  of  this  passage  of  the  Ameriean 
Azgument.  In  the  fifteenth  and  sixteenth  lines  of  page  343,  the  words  "  I'annemaiit  de 
navires  hostiles  et  les  fonmitures  de  vivres,^  should  retA, "  I'equipment  de  naviraa  hca- 
tiles,  et  les  fournitures  subsidialres." 
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pablicly  announoed  and  it  was  so  understood  by  the  rebel  agents,  by  the 
interests  involved  in  these  maritime  hostilities,  by  the  United  States 
Minister,  by  the  officifds  of  the  British  Government,  by  everybody  who 
had  to  act,  or  ask  for  action,  in  the  premises. 

The  first  instance  arising  was  of  the  vessel  that  carried  out  the  arma- 
ment and  munitions  for  the  Alabama,  and  the  answer  was  as  I  read  from 
the  report  of  the  Commissioners  of  Customs  to  the  Board  of  Trade. 
This  official  paper  stated  that  the  Commissioners  found  nothing  in  that 
affair  that  touched*the  obligations  of  Great  Britain.  This  was  commu- 
nicated to  Mr.  Adams,  and  that,  thenceforth,  was  the  doctrine  and  action 
of  the  Government  of  Great  Britain. 

The  view  of  an  eminent  publicist  on  this  point,  as  a  question  of  inter- 
national law,  may  be  seen  from  an  extract  found  at  page  177  of  the  Case 
of  the  United  States.    M.  Eolin- Jacquemyns  says : 

II  none  semble  qne  Tadoption  d'nne  pareille  proposition  ^uivaadrait  k  Vinolinatioa 
d'uD  moyen  facile  d^^luder  la  r^gle  qni  declare  incompatible  avec  la  nentralit6  d'an 
pays  Forganisation,  sor  son  territoire  d'exp^itions  militaires  an  service  d'un  des  bel- 
figurants.  II  snffira,  sMl  s'agit  d'nne  entreprise  maritime,  de  faire  partir  en  deux  on 
trois  fois  les  dements  qui  la  constituent ;  d'abord  le  vaissean,  puis  les  hommes,  pnis  lea 
armes,  et  si  tons  ces  Elements  ne  se  rejoi^ent  que  hors  des  eanx  de  la  puissance  nentre 
qui  les  a  laiss^  partir,  la  neutralit<6  sera  intacte.  Nous  pensons  que  cette  interpr6tatioBL 
•de  la  loi  intemationale  n'est  ni  raisonable,  ni  Suitable. 

It  will  be,  then,  for  the  Tribunal  to  decide  what  the  law  of  nations  is 
on  this  subject.  If  the  Tribunal  shall  assent  to  the  principles  which  I  have 
insisted  upon,  and  shall  find  l^em  to  be  embraced  within  the  provisions 
of  the  three  Kules  of  this  Treaty,  and  that  the  facts  in  the  case  require 
the  application  of  these  principles,  it  stands  admitted  that  Great  Britain 
has  not  used  and  has  refused  to  use  any  means  whatever  for  the  inter- 
ruption of  these  contributory  provisions  of  armament  and  munitions  to 
the  offending  cruisers. 

It  is  not  for  me  to  dispute  the  ruling  of  the  eminent  lawyers  of  Great 
Britain  upon  their  Foreign-Enlistment  Act ;  but,  for  the  life  of  me,  I  can- 
not see  why  the  Alar,  and  the  Alabama,  and  the  Laurel,  when  they 
sailed  from  the  ports  of  England  with  no  cargo  whatever  except  the 
armament  and  munitions  of  war  of  one  of  these  cruisers,  and  with  ne 
errand  and  no  employment  except  that  of  the  Bebel  Gov^nment, 
through  its  agents,  to  transport  these  armaments  and  munitions  to  the 
cruisers  which  awaited  them,  were  not  <^  transports^  in  the  service  at 
one  of  the  belligerents  within  the  meaning  of  the  For^gn-Enlistment  Act 
of  Great  Britain.  That,  however,  is  a  question  of  municipal  law.  It  is 
with  international  law  that  we  are  deiJing  now  and  here.  The  whole 
4urgument,  to  escape  the  consequences  which  international  law  visits  upon 
the  neutral  for  its  infractions,  has  been  that  whatever  was  blameworthy 
was  so  only  as  an  infraction  of  the  municipal  law  of  Great  Britain.  And 
when  you  come  to  transactions  of  the  kind  I  am  now  discussing,  as  they 
were  not  deemed  violations  of  the  Foreign-Enlistment  Act  nor  of  inteima- 
tional  law,  and  as  the  powers  of  the  €k>vemment  by  force  to  int»:cept| 
though  the  exercise  of  prerogative  or  otherwise  did  not  come  into  play, 
the  argument  is  that  there  were  no  oondequmces  whaUver  to  result  from 
these  transactions.  They  were  merely  considered  as  commercial  trans- 
actions in  contraband  of  war. 

But  the  moment  it  is  held  that  these  things  were  forbidden  by  the 
law  of  nations,  then  of  course  it  is  no  answer  to  say,  you  -n,.  umkm  «•« 
cannot  indict  anybody  for  them  under  the  law  of  Great  ^°'^%Mdil 
Britain.  Nor  does  the  law  of  nations,  having  laid  down  a  »»y  »»«»•''«'■«*«-• 
4nty,  and  established  its  violation  as  a  crime,  furnish  no  means  of  re- 
dressing the  injury  or  of  correcting  or  punishing  the  evil.    What  coarse 


472  SUPPLEMENTARY   ARGUMENTS   AND   STATEMENTS. 

does  it  sanction  when  neutral  territory  is  violated  by  taking  prizes 
within  itf  When  the  prize  comes  within  the  jurisdiction  of  the  neu- 
tral,  he  is  authorized  to  take  it  from  the  offending  belligerent  by  force 
and  i^lease  it.  What  course  does  it  sanction  when  a  cruiser  has  been 
armed  within  neutral  territory!  When  the  vessel  comes  within  the 
jurisdiction  of  the  neutral  he  is  authorized  to  disarm  it. 

Now,  our  proposition  is  that  these  cruisers,  thus  deriving  their  force 

The  .bonidther..  ^^^  ^^  ^7,  ^^^^  outflts  of  tcudcrs  wlth  thcuT  armament 
foi^bLt^bLe^^dbi  and  munitions  and  men,  when  brought  within  the  British 
S^  j£r  wHbm  jurisdiction,  should  have  been  disarmed  because  they  had 
Bnu.hporu.  \yeen  anucd,  in  the  sense  of  the  law  of  nations,  by  using  as 
a  base  of  their  maritime  hostilities,  or  their  maritime  fitting  for  hostil- 
ities,  the  ports  and  waters  of  this  neutral  state. 

WTiy,  what  would  be  thought  of  a  cruiser  of  the  United  States  lying 
<^  the  port  of  Liverpool,  or  the  port  of  TJshant  in  France,  and  await- 
ing there  the  arrival  of  a  tender  coming  from  Liverpool,  or  from  South- 
ampton, by  pre-arrangement,  with  an  augmentation  of  her  battery  and 
the  supply  of  her  fighting-crew  f  Would  it,  because  the  vessel  had  not 
entered  the  port  of  Southampton  or  the  port  of  Liverpool,  be  less  a  vio- 
lation of  the  law  of  nations  which  prohibited  the  augmentation  of  the 
force  of  a  fighting- vessel  of  any  belligerent  from  the  contributions  of 
the  ports  of  the  neutral  ? 

The  fourth  chapter  of  this  special  argument  is  occupied,  as  I  have 
already  suggested,  with  the  consideration  of  the  true  inter- 
of^hl  Sw^^rs;  pretation  of  the  rules  of  the  Treaty,  under  general  canons 
Treaty.  ^^  critlclsm,  aud  under  the  light  which  should  be  thrown 

npon  their  interpretation  by  the  doctrines  and  practices  of  nations.  I 
respectfully  submit,  however,  that  the  only  really  useful  instruction 
that  should  be  sought,  or  can  be  applie<l,  in  aid  of  your  interpretation 
of  these  rules,  if  their  interpretation  needs  any  aid,  is  to  be  drawn 
from  the  situation  of  the  parties  and  the  elements  of  the  controversy 
between  them,  for  the  settlement  and  composition  of  which  these  rules 
were  framed ;  and  this  Tribunal  was  created  to  investigate  the  facts  and 
to  apply  the  rules  to  them  in  its  award. 

The  whole  ground  of  this  controversy  is  expressed  in  the  firmest  and 
most  distinct  manner  by  the  statesmen  on  both  sides  who  had  charge 
of  the  negotiations  between  the  two  countries,  and  who  could  not  mis- 
understand what  were  the  situation  and  the  field  of  debate  for  applica- 
tion to  which  the  high  contracting  parties  fram^  these  rules.  And 
what  were  they  f  Why,  primarily,  it  was  this  very  question  of  the  va- 
rious forms  of  contributory  aid  from  the  neutral  ports  and  waters  of 
Great  Britain  by  which  the  Confederate  navy  had  been  made,  by  which 
it  was  armed,  by  which  it  was  supplied,  by  which  it  was  kept  on  foot, 
by  which,  without  any  base  within  the  belligerent  territory,  it  main- 
tained a  maritime  war. 

Anterior  to  thfe  negotiation  which  produced  the  Treaty,  there  is  this 
public  declaration  made  by  Mr.  Gladstone,  and  cited  on  page  215  of 
the  Oase  of  the  United  States,  *' There  is  no  doubt  that  Jefferson  Davis 
and  other  leaders  of  the  South  have  made  an  army ;  they  are  making^  it 
appears,  a  navy.^ 

There  is  the  speech  of  Lord  Bussell  on  the  26th  of  AprU,  1864,  also 
cited  on  the  same  page : 

It  baa  been  usnal  for  a  power  carrying  on  war  npon  tbe  seas  to  possess  ports  of  its 
own  in  wbicb  vessels  are  bnilt,  equipped,  and  ntted,  and  from  whicb  they  issue,  to 
which  tbey  bring  their  prizes,  and  in  wnich  those  prizes,  when  brought  before  a  court, 
Are  either  condemned  or  restored.    But  it  so  happens  that  in  thia  conflict  the  Confed- 


MR.  EVAETS'  SUPPLEMENTAL  ARGUMENT.         473 

erate  States  bave  do  ports  except  those  of  the  Mersey  and  of  the  Clyde,  ftom  which 
thev  fit  out  ships  to  cruise  aeaiost  the  Federals ;  and  having  no  ports  to  which  to  bring 
their  prizes,  they  are  obliged  to  burn  them  on  the  high  seas. 

There  is,  furthermore,  the  declaration  of  Mr.  Fish,  made  as  Secretary 
of  State,  in  his  celebrated  dispatch  of  the  25th  of  September,  1869,  iu 
which  he  distinctly  proposes  to  the  British  Government,  in  regard  to 
the  claim  of  the  United  States  in  this  controversy,  that  the  rebel  coun- 
sels have  made  Great  Britain  ^Hhe  arsenal,  the  navy-yard,  and  the 
treasury  of  the  insurgent  Confederates." 

That  was  the  controversy  between  the  two  countries,  for  the  solution 
of  which  the  Eules  of  this  Treaty  and  the  deliberations  of  this  Tribunal 
were  to  be  called  into  action ;  and  they  are  intended  to  cover,  and  do 
cover,  all  the  forms  in  which  this  use  of  Great  Britain  for  the  means 
and  the  opportunities  of  keeping  on  foot  these  maritime  hostilities  was 
practiced.  The  first  rule  covers  all  questions  of  the  outfit  of  the 
cruisers  themselves ;  the  second  rule  covers  all  the  means  by  which  the 
neutral  ports  and  waters  of  Great  Britain  were  used  as  bases  for  the 
rebel  maritime  operations  of  these  cruisers,  and  for  the  provision^  the 
renewal,  or  the  augmentation  of  their  force  of  armament,  munitions, 
and  men.  Both  nations  so  agreed.  The  eminent  Counsel  lor  the  Brit- 
ish Government,  in  the  special  argument  to  which  I  am  now  replying^ 
^so  agrees  that  the  second  rule,  under  which  the  present  discussion 
arises,  is  conformed  to  the  pre-existing  law  of  nations. 

We  find,  however,  in  this  chapter  of  the  special  argument,  another 
introduction  of  the  retroactive  effect^  as  it  is  called,  of  these  Bules  as  a 
reason  why  their  interpretation  should  be  diflferent  from  what  might 
otherwise  be  insisted  upon.  This  is  but  a  re-appearance  of  what  I  have 
already  exposed  as  a  vice  in  the  argument,  viz,  that  these  Eules,  in 
respect  to  the  very  subject  for  which  they  were  framed,  do  not  mean  the 
same  thing  as  they  are  to  mean  hereafter,  when  new  situations  arise  for 
their  application.  Special  methods  of  criticism,  artificial  limits  of  ap^ 
plication  are  resorted  to  to  disparage  or  distort  them  as  binding  and 
authoriti ve  rules  in  regard  to  the  past  conduct  of  Great  Britain.  Why, 
you  might  as  well  tear  the  Treaty  in  pieces  as  to  introduce  and  insist 
upon  any  proposition,  whether  of  interpretation  or  of  application,  which 
results  in  the  demand  that  the  very  controversy  for  which  they  were 
framed  is  not  really  to  be  governed  by  the  Bules  of  the  Treaty. 

The  concluding  observations  of  this  chapter,  that  the  invitation  to 
other  powers  to  adopt  these  Eules  as  binding  upon  them,  contained  in 
the  Treaty,  should  discourage  a  forced  and  exaggerated  construction  of 
them,  I  assent  to;  not  so  much  upon  the  motive  suggested  as  upon  the 
principle  that  a  forced  and  exaggerated  construction  should  not  be  re- 
sorted to,  upon  either  side,  upon  any  motive  whatever. 

I  now  come  to  the  more  general  chapter  in  the  argument  of  the  learned 
Counsel,  the  first  chapter,  which  presents  under  forty-three  Review  of  sir  r. 
sections  a  very  extensive  and  very  comprehensive,  and  cer-  JjSTui  TiJiiS 
tainly  a  very  able,  criticism  upon  the  main  Argument  of  the  °'  ^  umwdsuu.. 
United  States  upon  <^  due  diligence,''  and  upon  the  duties  in  regard  to 
which  due  diligence  was  required,  and  in  regard  to  the  means  for  the 
I>erformance  of  those  duties,  and  the  application  of  this  due  diligence 
IM>8sessed  by  Great  Britain.  Certainly  these  form  a  very  material  por- 
tion of  the  Argument  of  the  United  States ;  and  that  Argument,  as  I 
have  said,  has  been  subjected  to  a  very  extensive  criticism.  Beferring 
the  Tribunal  to  our  Argument  itself  as  fhmishing,  at  least,  what  we 
suppose  to  be  a  clear  and  intelligible  view  of  our  propositions  of  the 
grounds  upon  which  they  rest,  of  the  reasoning  which  supports  them, 
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of  the  aathorities  which  snstaiai^hem,  of  their  applioability,  and  of  the 
result  which  they  lead  to — ^the  inculpation  of  Great  Britain  in  the  matters 
now  under  judgment — ^we  shall  yet  think  it  right  to  pass  under  review  a 
few  of  the  general  topics  which  are  considered  in  this  discussion  of ''  due 
diligence.'' 

The  sections  from  seven  to  sixteen,  (the  earlier  sections  having  been 
■m.  pf*rof«ureof  alrcody  considered,)  are  occupied  with  a  discussion  of  what 
the  Crown.  2kTe  supposed  to  be  the  views  of  the  American  Argument  on 

the  subject  of  prerogative  or  executive  power,  as  distinguished  from  the 
ordinary  administration  of  authority  through  the  instrumentality  of 
oourts  of  justice  and  their  procedure.  Although  we  may  not  pretend 
to  have  as  accurate  views  of  constitutional  questions  pertaining  to  the 
nation  of  Great  Britain,  or  to  the  general  principles  of  her  common  law, 
or  of  the  effect  of  her  statutory  regulations,  and  of  her  judicial  decisions 
as  the  eminent  Counsel  of  Her  Britannic  Majesty,  yet  I  think  it  will 
be  found  that  the  criticisms  upon  our  Argument  in  these  respects  are 
not,  by  any  means,  sound.  It  is,  of  course,  a  matter  of  the  least  pos- 
sible consequence  to  us,  in  any  position  which  we  occupy,  either  as  a 
nation  before  this  Tribunal  or  as  lawyers  in  our  Argument,  whether  or 
not  the  sum  of  the  obligations  of  Great  Britain  in  this  behalf  under  the 
law  of  nations  was  referred  for  its  execution  to  t^is  or  that  authority 
under  its  constitution,  or  to  this  or  that  official  action  under  its  admin- 
istration. One  object  of  our  Argument  has  been  to  show  that,  if  the 
sum  of  these  obligations  was  not  performed,  it  was  a  matter  of  but  little 
importance  to  us  or  to  this  Tribunal,  wherej  in  the  distribution  of  admin- 
istrative duty,  or  where^  in  the  constitutional  disposition  of  authority, 
the  defect,  either  of  power  or  in  the  due  exercise  of  power,  was  found 
to  be  the  guilty  cause  of  the  result.  Yet,  strangely  enough,  when,  in  a 
eertain  section  of  oui^  Argument,  that  is  laid  down  as  one  proposition, 
we  are  accused  by  the  learned  Counsel  of  a  petitio  principiiy  of  begging 
the  question,  that  the  sum  of  her  obligations  was  not  pmormed  by 
Great  Britain. 

With  regard  to  prerogative^  the  learned  Counsel  seems  to  think  that 
the  existenee  of  the  supposed  executive  powers  under  the  British  Con- 
stitution, and  which  our  Argument  has  assigned  to  the  prerogative  of 
the  Crown,  savors  of  arbitrary  or  despotic  power.  We  have  no  oeea- 
sion  to  go  into  the  history  of  the  prerogative  of  the  British  Crown,  or 
to  consider  through  what  modifications  it  has  reached  its  present  con- 
dition. When  a  free  nation  like  Great  Britain  assigns  certain  functions 
to  be  executed  by  the  Crown,  there  does  not  seem  to  be  any  danger  to 
its  liberties  from  that  distribution  of  authority,  when  we  remember  that 
Parliament  has  full  power  to  arrange,  modify,  or  curtail  the  prerogative 
at  its  pleasure,  and  when  every  instrument  of  the  Crown,  in  the  exer- 
cise of  the  prerogative,  is  subject  to  impeachment  for  its  abuse. 

The  prerogative  is  trusted  under  the  British  Constitution  with  all  thein- 
temational  intercourseof  peace  and  wcur ,  with  all  theduties  andre8XK>nsibil- 
ities  of  changing  peace  to  war,  or  war  to  peace,  and  also  in  regard  to  all 
the  international  obligations  and  responsibilities  which  grow  out  of  a 
declared  or  actual  situation  of  neutrality  when  hostilities  iu*e  pending 
between  other  nations.  Of  that  general  proposition  there  seems  to  be 
no  dispute.  But  it  is  alleged  that  there  is  a  strange  confusion  of  ideas 
In  our  minds  and  in  our  Argument,  in  not  drawing  the  distinotion  be- 
tween what  is  thus  properiy  ascribable  to  extra-territoriality  or  ad  eacirm 
^ministration,  what  deals  with  outward  relations  and  what  has  to  do 
with  persons  and  property  within  the  kingdom.  This  prerogative,  it  is 
insisted,  gives  no  power  over  persons  and  property  within  the  kingdom 
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of  Great  Britain,  and  it  is  further  insisted  that  the  Foreign-Enlistment 
Act  was  the  whole  measure  of  the  authority  of  the  Gk)Yemment,  and 
the  whole  measure,  therefore,  of  its  duty,  mthin  the  Mngdom,  It  is  aaid 
the  Oovemment  had  no  power  by  prerogative  to  make  that  a  crime  in 
the  kingdom  which  is  not  a  crime  by  the  law,  or  of  punishing  a  crime 
in  any  other  manner  than  through  the  courts  of  justice.  This  of  course 
is  sound,  as  well  as  familiar,  Taw.  But  the  interesting  question  is, 
whether  the  nation  is  supplied  with  adequate  legislation,  if  that  is  to 
furnish  the  only  means  for  the  exercise  of  international  duty.  K  it  is 
not  so  supplied,  that  is  a  fault  as  between  the  two  nations ;  if  it  is  so 
supplied,  and  the  powers  are  not  properly  exercised,  that  is  equally  a 
fault  as  between  the  two  nations.  The  course  of  the  American  Argu- 
ment is  to  show  that,  either  on  the  one  or  the  other  of  the  horns  of  this 
dilemma,  the  actual  conduct  of  the  British  Government  must  be  im- 
paled. 

We  are  instructed  in  this  special  Argument  as  to  what,  in  the  opinion 
of  the  eminent  Counsel,  belongs  to  prerogative,  and  what  to  judicial 
action  under  the  statute;  but  we  find  no  limitation  of  what  is  in  the 
power  of  Parliament,  or  in  the  power  of  administration,  if  adequate 
parliamentary  provision  be  made  for  its  exercise.  But  all  this  course 
of  Argument,  ingenious,  subtle,  and  intricate  as  it  is,  finally  brings  the 
eminent  Counsel  around  to  this  point,  that  by  the  common  law  of  Eng- 
land loithin  the  realnij  there  is  power  in  the  Crown  to  use  all  the  execu- 
tive authority  of  the  nation,  civil  and  military,  to  prevent  a  hosHle  aet 
towards  another  nation  within  that  territory.  That  is  but  another 
name  for  prerogative,  there  is  no  statute  on  that  subject,  and  no  writ 
from  any  Court  can  issue  to  accomplish  that  object. 

If  this  is  nndonbtedly  part  of  the  common  law  of  England,  as  the 
learned  Counsel  states,  the  argument  here  turns  ^fpon  nothing  else  bat 
the  old  controversy  between  us,  whether  these  acts  were  in  the  nature 
of  hostile  acts^  nnder  the  condemnation  of  the  law  of  nations  as  such, 
that  ought  to  have  been  intercepted  by  the  exercise  of  prerogative,  or 
by  the  power  of  the  Crown  at  common  law,  whichever  yon  choose  to 
call  it.  The  object  of  all  the  diacusdon  of  the  learned  Counsel  is  con- 
tinually to  bring  it  back  to  the  point  that  within  the  kingdom  of  Great 
Britain,  the  Foreign-EnUstment  Act  was  the  sole  authority  for  action  and 
prevention,  and  if  these  vessels  were  reasonably  proceeded  against, 
under  the  requirements  of  administrative  duty  in  enforcing  the  Foreign- 
Enlistment  Act,  as  against  persons  and  property  for  conf^cation  or  for 
punishment,  that  was  all  that  was  necessary  or  proper. 

Sir  Alexander  Cockburn.  ^^Am  I  to  understand  yon  as  a  lawyer 
to  say  that  it  was  competent  for  the  authorities  at  the  port  whence  such 
a  vessel  escaped  to  order  out  troops  and  command  them  to  fire  f 

Mr.  EvABTS.  That  will  depend  upon  the  question  whether  that  waa 
the  only  way  to  compel  her  to  an  observance. 

Sir  ALEXANDER  CooKBUBN.  ^'  I  put  the  questiou  to  you  in  the  con- 
crete." 

Mr.  EvABTS.  That  would  draw  me  to  another  subject,  viz,  a  discussion 
of  the  facts.  But  I  will  say  that  it  depends  upon  whether  the  act  she 
is  engaged  in  committing  comes  within  the  category  of  hostile  acts. 

Sir  Alexander  Cookbubn.  <'  But  taking  this  case,  and  laying  aside 
the  question  of  due  diligence.  The  vessel  is  going  out  of  the  Mersey. 
Do  you  say  as  a  lawyer  that  she  should  be  fired  upon  f 

Mr.  EvABTS.  Under  proper  circumstances,  yes. 

Sir  Albxandeb  Cookbubn.  ^'  But  I  put  the  circumstances." 

Mr.  EvABTS.  You  must  give  me  the  attending  circumstances  that 


476  SUPPLEMENTARY   ARGUMENTS   AND   STATEMENTS. 

show  such  an  act  of  force  is  necessary  to  secure  the  execution  of  the 
public  authority.  You  do  not  put  in  the  e]ement  that  that  is  the  only 
way  to  bring  such  a  vessel  to.    If  you  add  that  element,  then  I  say  yes. 

Sir  Alexander  Cockburn.  "  She  is  going  out  of  the  port.  They 
know  she  is  trying  to  escape  from  the  port.  Do  you,  I  again  ask — do 
you,  as  a  lawyer,  say  that  it  would  be  competent  for  the  authorities 
without  a  warrant,  simply  because  this  is  a  violation  of  the  law,  to  fire 
on  that  vessel  F 

Mr.  Evarts.  Certainly,  after  the  usual  preliminaries  of  hailing  her, 
and  firing  across  her  bows,  to  bring  her  to.  Finally,  if  she  insists  on 
proceeding  on  her  way,  and  thus  raises  the  issue  of  escape  from  the 
Government,  or  forcible  arrest  by  the  Government,  you  are  to  fire  into 
her.  It  becomes  a  question  whether  the  Government  is  to  surrender 
to  the  ship,  or  the  ship  to  the  Government.  Of  course,  the  lawfulness 
of  this  action  depends  upon  the  question  whether  the  act  committed  is, 
under  the  law  of  nations,  a  violation  of  the  neutrality  of  the  territory^ 
and  a  hostile  acty  as  it  is  conceded  throughout  this  argument,  the  eva- 
sion of  an  armed  ship  would  be. 

In  section  sixteen  of  this  argument  you  will  find  the  statement  of  the 
learned  Counsel  on  this  subject  of  the  executive  powers  of  the  British 
Government  in  this  behalf: 

It  is  impossible  too  pointedly  to  deny  the  trnth  of  this  assumptioD,  or  too  pointedly 
to  state  toat,  if  any  military  or  naval  expeditions,  or  any.  other  acts  or  operations  of 
war,  against  the  United  States,  in  the  true  and  proper  sense  of  these  words,  had  been 
attempted  within  British  territory,  it  would  not  have  been  necessary  for  the  British 
Government,  either  to  suspend  the  habeaa-oorpus  act,  or  to  rely  on  the  Foreign-Enlistment 
Act,  in  order  to  enable  it  to  intercept  and  prevent  by  force  such  expeditions,  or  such 
acts  or  operations  of  war.  The  whole  civil  police,  and  the  whole  naval  and  military 
forces  of  the  British  Cro^;^,  would  have  been  lawfully  available  to  the  Executive  Qov- 
ernment,  hy  the  common  laic  of  the  realm,  for  the  prevention  of  such  proceedings. 

This  is  the  law  of  England  as  understood  by  the  eminent  Counsel 
who  has  presented  this  argument.  Given  the  facts  that  make  the  eva- 
sion from  the  port  of  Liverpool  of  the  vessel  proposed  a  violation  of 
the  law  of  nations — because  it  is  a  hostile  act  against  the  United  States, 
and  exposes  Great  Britain  to  responsibility  for  the  violation  of  neu- 
trality— ^then,  the  situation  has  arisen,  in  the  failure  of  civil  means,  the 
failure  of  remonstrance,  of  arrest  and  of  bringing  to,  for  firing  into  the 
vessel.  For  certainly,  if  we  have  authority  to  stop,  we  are  not  to  have 
that  authority  met  and  frustrated  by  the  persistence  of  violent  resist- 
ance to  it. 

It  certainly  makes  very  little  difference  to  us  whether  this  authority  of 
the  executive  to  use  all  its  forces  for  the  actual  prevention  of  the  occur- 
rence of  these  hostile  transactions  within  the  realm  is  lodged  in  what 
he  calls  the  common  law  of  Great  Britain,  or  is  found,  as  we  suppose, 
in  the  prerogative  of  the  Crown.  Nor  do  I  understand  this  argument, 
throughout,  to  quarrel  with  the  proposition  that  an  armed  ship  that 
should  undertake  to  proceed  out  of  the  port  of  Liverpool  would  be  ex- 
tK>sed  to  the  exercise  of  that  power ;  and,  of  course,  if  the  proper  cir- 
cumstances arose,  even  to  the  extent  to  which  it  has  been  pushed  in 
answer  to  the  questions  put  to  me  by  one  of  the  members  of  the  Tri- 
bunal. For,  if  the  Queen  is  to  use  all  her  power  to  prevent  a  hostile 
Mt,  and  if  an  armed  vessel  is,  in  its  evasion  of  a  port,  committing  a 
hostile  act,  that  power  can  be  exerted  to  the  point  of  firing  into  such 
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vessel,  if  necessary,  as  well  as  of  merely  exerting  the  slightest  toach| 
if  that  proves  sufficient  to  accomplish  the  object.^ 

Sections  seventeen  to  twenty-five  are  occupied  with  a  discussion  con- 
cerning the  preventive  powers  and  punitive  powers  under  the  p^^^^j,,,^ 
legislation  of  Great  Britain  as  compared  with  that  of  the  muIt'iSTiSiiifoSi 
United  States.  While  there  is  here  a  denial  that  the  Brit-  •**'"'"""•■•• 
ish  Government  ever  put  itself  upon  a  necessary  confinement  to  the 
punitive  powers  of  that  Act,  or  that  that  Act  contains  no  preventive 
power,  or  that  it  contains  not  so  much  as  the  Act  of  the  United  States, 
still,  after  all,  I  find  no  progress  made  beyond  this :  that  the  preventive 
I>ower8,  thus  relied  upon  and  thus  asserted,  as  having  origin  under,  and 
by  virtue  of,  the  act,  are  confined  to  the  prevention  that  springs  out  of 
the  ability  to  punishj  or  out  of  the  mode  in  which  the  power  to  punish  is 
exercised. 

Nor  will  the  text  of  the  Foreign  Enlistment  Act  furnish  any  evidence 
that  it  provides  any  power  for  the  prevention  by  law  of  the  evasion  of 
such  a  vessel,  except  in  the  form  of  prosecution  for  confiscation^  which 
is  one  of  the  modes  of  punishment.  And  when  this  Foreign  Enlistment 
Act  was  passed  in  1819,  it  was  thus  left  unaccompanied  by  any  execu- 
tive power  of  interception  and  prevention,  for  the  reason,  as  shown  in 
the  debates,  that  this  interceptive  and  preventive  power  resided  in  the 
prerogative  of  the  Crown,  and  could  be  exercised  by  it  This  will  be 
seen  from  the  debates  which  we  have  appended  in  Note  B  to  our  Argu- 
ment 

In  comparing  that  law  with  'the  preceding  act  passed  in  1818  by  the 
American  Government,  the  debates  in  Parliament  gave  as  the  reason 
for  the  lodgment  of  this  preventive  power  in  the  Executive  of  the 
United  States,  by  the  act  of  Congress,  and  for  its  not  being  necessary 
to  lodge  a  similar  preventive  power  in  the  British  Crown,  that  there 
was  no  prerogative  in  America,  while  there  was  in  Great  Britain. 

To  be  sore,  when  one  of  the  punishments  provided  by  law  is  a  pro- 
ceeding in  rem  for  confiscation  of  the  vessel,  if  you  serve  your  process 
at  a  time  and  under  circumstances  to  prevent  a  departure  of  the  vessel 
on  its  illegal  errand,  you  do  effect  a  detention.  But  that  is  all.  The 
trouble  with  that  detention  is,  that  it  is  only  a  detention  of  process,  to 

^  It  would  seem  to  be  qaite  in  accordance  with  the  ordinary  course  of  Governments 
in  dealing  with  armed  (or  merchant)  ships,  that  refuse  obedience  to  a  peaceful  sum- 
mons of  soyereigntv  to  submit  to  its  authority,  to  enforce  that  summons  by  firing  into 
the  contumacious  ship. 

In  "  PhiUimore/'  vol.  iii,  pp.  231-4,  will  be  found  the  orders  of  the  British  Oovem- 
ment  in  the  matter  of  the  *' Terceira  Expedition,''  and  an  account  of  their  execution. 
Captain  Walpole  ^*  fired  two  shots,  to  bring  them  to,  but  they  continued  their  course. 
The  vessel,  on  board  of  which  was  Saldanha,  although  now  within  point  blank  ran|^e 
of  the  Ranger's  guns,  seemed  determined  to  push  in  at  aU  hazards.  To  prevent  hum 
firom  efeoHng  hi$  objeot.  Captain  Walpole  was  under  the  necessity  of  firing  a  shot  at  the 
vessel,  which  kiUed  one  man  and  wounded  another."    (P.  332.) 

The  eighth  article  of  the  BrazUian  Circular  of  June  23, 1863,  provides  for  the  neces- 
sary exhibition  of  force,  as  foUows : 

'*  8.  FinaUy,  force  shaJl  be  used  Tand  in  the  absence  or  insufficiency  of  this,  a  solemn 
and  earnest  protest  shaU  be  made;  against  a  belligerent  who,  on  being  aotified  and 
warned,  does  not  desist  from  the  viokttion  of  the  neutrality  of  the  Empire,  Forts  and 
vessels  of  war  shaU  be  ordered  to  fire  on  a  belligerent,  who  shall,"  &c.  (7  Am.  App., 
p.  113.) 

Indeed,  there  is  no  alternative,  unless  the  solution  of  the  difficulty  laid  down  by 
I^ggherry  is  preferred : 

*'  SooBSRRY.    You  are  to  bid  any  man  stand  in  the  prince's  name. 

^  Watch.    How  if  he  wiU  not  stand  1 

"  Dogberry.  Why,  then,  take  no  note  of  him,  but  let  him  go ;  and  presently  call 
the  rest  of  the  watch  together,  and  thank  God  you  are  rid  of  a  knave." 

[Shakespeare,  Much  Ado  about  Nothing,  Act  iii,  Sc.  3. 
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Iiring  to  issne  and  to  trial  a  qnestion  of  private  right,  a  confiscation  of 
the  ship,  which  is  to  be  governed  by  all  the  rales  of  law  and  evidence^ 
which  are  attendant  npon  the  exercise  of  authority  by  the  Crown,  in 
taking  away  the  property  of  the  subject. 

It  never  was  of  any  practical  importance  to  the  (Juited  States^ 
whether  the  British  Qovernment  confiscated  a  ship  or  imprisoned  the 
malefiEUstors,  except  so  fkr  as  this  might  indicate  the  feelings  and  sym- 
pathy of  that  nation.  All  we  wished  was,  that  the  Government  should 
prevent  these  vessels  from  going  out.  It  was  not  a  qnestion  with  vtSj. 
whether  they  punished  this  or  that  man,  or  insisted  upon  this  or 
that  confiscation,  provided  the  interception  of  the  cruisers  was  ef- 
fected. When,  therefore,  we  claimed  under  the  Foreign  Bnlistment 
Act  or  otherwise,  that  these  vessels  should  be  seized  and  detained,  one- 
of  the  forms  of  punitive  recourse  under  that  act  would  have  operated  a 
detention,  if  applied  at  the  proper  time  and  under  the  proper  circumstmtees. 
Confiscation  hjwi  its  place  whenever  the  vessel  was  in  the  power  of  the 
Government ;  but  it  was  only  by  interception  of  the  enterprise  that  we 
were  to  be  benefited.  That  interception,  by  some  means  or  other,  we 
had  a  right  to ;  and  if  your  law,  if  your  constitution,  had  so  arranged 
matters  that  it  could  not  be  had,  except  upon  the  ordinary  process,  the 
ordinary  motives,  the  ordinary  evidence,  and  the  ordinary  duty  by 
which  confiscation  of  private  property  was  obtained,  and  that  provisioa 
was  not  adequate  to  our  rights,  then  our  argument  is  that  your  law- 
needed  improvement. 

But  it  is  said  that  nothing  in  the  conduct  of  Great  Britain,  of  practi- 
cal  importance  to  the  United  States,  turned  upon  the  question  whether 
the  British  law,  the  Foreign  Enlistment  Ad,  was  applicable  only  to  an 
armed  vessel,  or  was  applicable  to  a  vessel  that  should  go  out  merely 
prepared  to  take  its  armament.  How  is  it  that  nothing  turned  upoa 
that  question  f  It  is  so  said  because,  as  the  learned  Counsel  contends^ 
the  Government  adopted  the  construction  that  the  statute  did  embrace 
the  case  of  a  vessel  unarmed.  But  take  the  case  of  the  Alabama,  or  the 
Florida,  for  an  illustration,  and  see  how  this  pretension  is  justified  by 
the  facts.  What  occasioned  the  debates  of  administrative  officers  f 
What  raised  the  difficulties  and  doubts  of  custom-house  and  other  offi- 
eiids,  except  that  the  vessel  was  not  armed,  when,  as  regards  both  of 
these  vessels,  the  Executive  Government  had  given  orders  that  they 
should  be  watched!  Watched!  watched,  indeed!  as  they  were  until 
they  went  out  They  were  put  under  the  eye  of  a  watching  supervision^ 
to  have  it  known  whether  an  armament  went  on  board,  in  order  that 
then  they  might  be  reported,  and,  it  may  be,  int^cepted.  The  whole 
administrative  question  of  the  pi*actical  application  of  authority  by  the 
British  Government,  in  our  aid,  for  the  interception  of  these  vessels, 
turned  upon  the  circumstance  of  whether  tl^  vessel  was  armed  or  was 
not  armed.  Under  the  administration  of  that  question,  they  went  out 
without  armaments,  not  wishing  to  be  stopped,  and,  by  pre-arrange 
nient,  took  their  armaments  from  tenders  that  subssqaently  brought 
them,  which,  also,  could  not  be  stopped. 

Certain  observations  of  Baron  Bramwell  are  quoted  by  the  learned 
Counsel  in  this  connection,  which  are  useful  to  us  as  illustrating  the 
turning  point  in  the  question  as  to  armed  and  unarmed  vessels.  They 
are  to  this  effect,  and  exhibit  the  British  doctrine : 

A  vessel  fitted  to  receive  her  armament  and  armed,  is  a  vessel 
that  should  be  stopped  under  an  international  duty.  This  amounts  to 
an  act  of  proximate  hostility  which  a  neutral  is  bound  to  arrest. 
Baron  Bramwell  held  that  the  emission  of  a  vessel  armed  is,  un- 
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doubtedly,  a  hostile  expedition  within  the  meaning  of  the  law 
of  nations.  Bnt  a  vessel  fitted  to  reeeive  her  armament  in  the- 
nentral  port,  and  sent  ont  of  that  port  by  the  belligerent  only 
in  that  condition,  he  held  is  not  an  enterprise  in  violation  of 
the  law  of  nations,  and  is  not  a  hostile  expedition  in  the  sense 
of  tiiat  law.  By  consequence,  Baron  Bramwell  argued,  nothing  in  sncb 
an  enterprise  of  a  belligerent  from  a  neutral  port  calls  for  the  exercise 
of  authority  on  the  part  of  the  neutral,  either  by  law  or  by  executiye 
interference,  and,  until  the  armament  gets  on  board,  there  is  nothing" 
to  bring  the  case  within  the  province  of  international  proscription  and 
of  international  responsibility.  It  was  then,  he  argues,  only  a  question 
for  Great  Britain  whether  the  provisions  of  the  Foreign  Enlistment  Act 
ean  touch  such  a  vessel,  and  the  only  question  for  the  British  Govern- 
ment was  as  towards  the  United  States,  have  they  done  their  duty  to 
themselves  in  the  enforcement  of  the  municipal  law,  which  involves  a 
question"  of  international  responsibility  to  the  United  States  f  We  in- 
sist, therefore,  that  so  far  from  nothing  practical  turning  upon  this  dis- 
tinction, all  the  doubts  and  difficulties  turn  upon  it,  especially  in  con- 
nection with  the  ancillary  proposition  that  these  vessels  could  be  pro- 
vided, by  means  of  their  tenders,  with  armaments,  without  any  account- 
ability for  the  complete  hostile  expedition.^ 

It  is  said  that  we  can  draw  no  argument  as  to  the  deficiency  of  their 
old  Act,  from  the  improved  provisions  of  the  new  Act  of  1870.  Why 
not  f  When  we  say  that  your  Act  of  1819  was  not  adequate  to  the  sit- 
uation, and  that,  if  you  had  no  prerogative  to  supply  its  defects,  you 
should  have  supplied  them  by  Act  of  Parliament — that  you  should  have 
jtonished  by  legidation  the  means  for  the  performance  of  a  duty  which 
required  you  to  prevent  the  commission  of  the  acts  which  we  complain 
of— it  is  certainly  competent  for  Tts  to  resort  to  the  fact  that,  when  our 
war  was  over,  from  thenceforth^  movements  were  made  toward  the 
amendment  of  your  law,  and  that,  when  the  late  war  on  the  continent 
of  Europe  opened,  your  new  Act  was  immediately  passed  containing  all 
the  present  provisions  of  practical  executive  interception  of  such  illegal 
enterprises — ^it  is,  I  say,  competent  for  us  to  refer  to  all  this  as  a  strong 
as  well  asfEiir  argument,  to  show  that,  even  in  the  opinion  of  the  British 
Parliament,  the  old  Act  was  not  adequate  to  the  performance  of  the 
intemational  duties  of  Great  Britain  to  the  United  States. 

Sections  27  to  30  of  the  special  argument  are  occupied  with  a  discos- 
sion  of  that  part  of  our  Argument  which  alleges,  as  want  of  ne  failure  of  Gr»t 
due  diligence,  the  entire  failure  of  Great  Britain  to  have  an  f.i2i"J^on't?lJi' 
active,  effective,  and  spontaneous  investigation,  scrutiny,  *=^^'^' 
report,  and  interceptive  prevention  of  enterprises  of  this  kind.  Well, 
the  comments  upon  this  are  of  two  kinds :  first,  concerning  the  question, 
under  a  somewhat  prolonged  discussion  of  facts,  whether  the  Govern- 
ment did  or  did  not  do  this,  that,  or  the  other  thing  ;^  and,  then,  con- 

'  ■  ■  ■  » 

'  Mr.  Th^dore  Ortolan,  in  a  late  edition  of  his  "  Diplomatic  de  la  mer,^  tome  ii,  says : 
"Nous  nons  rattacherons,  pour  r^soadre  en  droit  des  gens  les  difficnlt^s  qne  pr^nte 
cette  nonvelle  situation,  ^  un  principe  universellement  ^tabli,  qui  se  formule  en  ce  pen 
de  mote:  *  Inviolability  du  territoire  nentre.'  Cette  inviolability  est  un  droit  pour 
r^tat  neutre,  dont  le  territoire  ne  doit  pas  6tre  atteint  par  les  faits  de  guerre,  mats  elle 
impose,  aussi,  k  ce  m6me  ^tat  neutre,  une  ^troite  obligation,  oelle  de  ne  pas  permettre, 
celle  d'emp^ber,  aotivement  au  besoin,  Temploi  de  ce  territoire  par  Tune  des  parties, 
on  an  profit  de  Tune  des  parties  bellig^rantes,  dans  un  but  hostile  ik  Pautre  partie.^' — 
Case  of  the  U.  S,,  p.  182. 

^  It  does  not  seem  jf>rofitable  to  go  into  a  minute  examination  of  the  proofs  before 
the  Tribunal  to  establish  the  propositions  of  our  Argument  specially  controverted  in 
sections  29  and  30  of  the  present  argument  of  the  eminent  Counsel.  Although  the  let- 
ter of  Earl  Russell,  quoted  by  the  learned  Counsel,  doos,  incidentally,  refer  to  certain 


480  SUPPLEMENTARY   AEGUMENTS   AND   STATEMENTS. 

cerning  the  more  general  questioD,  as  to  whether  the  Bales  of  this  Treaty 
call  upon  this  Tribunal  to  inquire  into  any  such  deficiency  of  diligence 
which  was  not  applicable  to  the  case  of  a  vessel  respecting  which  the 
British  Government  ^^had  reasonable  ground  to  believe''  that  a  viola- 
tion of  the  law  was  meditated. 

Our  answer  to  this  latter  question  is,  that  the  Bules  together,  in  their 

The    due  diti   ^^^^  construction,  require  the  application  of  due  diligence 

telJ^^'  r«Suired  by  ( particularfy  under  the  special  emphasis  of  the  third  Bule) 

SS<^"J?pwTenJ'*ii  '* to  prevent''  the  occurrence  of  any  of  the  infractions  of  the 

law  of  nations  proscribed  by  the  Bales. 

There  are  two  propositions  in  these  Bules.  Certain  things  are  as- 
signed as  violations  of  the  law  of  nations,  and  as  involving  a  duty  on 
the  part  of  a  neutral  Government  to  prevent  them ;  and  besides  in  and 
toward  preventing  them,  it  is  its  duty  to  use  due  diligence.  In  regard 
to  every  class  of  alleged  infractions  of  these  Bules,  there  comes  to  be 
an  inquiry,  first,  whether,  in  the  circumstances  and  facts  which  are  as- 
signed, the  alleged  infractions  are  a  violation  of  any  of  the  duties  under 
the  law  of  nations  as  prescribed  by  those  Bules.  If  not,  they  are  dis- 
missed from  your  consideration.  But  if  they  are  so  found,  then  these 
Bules,  by  their  own  vigor,  become  applicable  to  the  situation,  and  thea 
comes  the  inquiry  whether  Great  Britain  did,  in  fact,  use  due  diligence 
to  prevent  the  proscribed  infractions.  It  is  under  the  sections  now 
under  review  that  the  learned  Counsel  suggests  whether  it  is  supposed 
that  this  general  requirement  of  the  use  of  due  diligence  by  Great 
Britain  is  intended  to  cover  the  cases  of  vessels  like  the  Shenandoah 
and  the  Georgia,  (which  it  is  alleged  the  British  Government  had  no 
reasonable  ground  to  believe  were  meditating  or  preparing  an  evasion 
of  the  laws  or  a  violation  of  the  duties  of  Great  Britain,)  or  the  cases 
of  these  tenders  that  supplied  the  Greorgia  and  the  Shenandoah  and 
the  Florida  and  the  Alabama  with  their  armaments  and  munitions  of 
war — ^it  is  under  these  sections  that  this  discussion  arises.  The  answer 
on  our  part  to  this  suggestion  is,  that  the  general  means  of  diligence  to 
keep  the  Government  informed  of  facts  and  enable  it  to  judge  whether 
there  was  ^^  reasonable  ground  to  believe  "  in  any  given  case,  and  thus 
enable  it  to  be  prq^ared  to  intercept  the  illegal  enterprise,  are  required 
in  cases  that  the  Bules  proscribe  as  infractions  of  neutrality. 

I  will  agree  that  under  the  first  clause  of  the  first  Bule  the  duty  is 
applied  to  a  vessel  concerning  which  the  Government  ^^  shall  have  rea- 
sonable ground  to  believe,"  &c.  Under  the  second  clause  of  the  first 
Bule,  this  phrase  is  omitted,  and  the  question  of  ''  reasonable  ground 
to  believe  "  forms  only  an  element  in  the  more  general  question  of  '^  due 
diligence."  Under  the  second  Bule  also,  the  whole  subject  of  the  use 
of  the  neutral  ports  and  waters  as  a  base  of  naval  operations  is  open ; 
and,  if  there  has  been  a  defect  of  diligence  in  providing  the  officers  of 
Great  Britain  with  the  means  of  knowledge  and  the  means  of  action,  to 
prevent  such  use  of  its  ports  and  waters  as  a  base  of  operations,  why, 
thetij  Great  Britain  is  at  fault  in  not  having  used  due  diligence  to  pre- 
vent such  use  of  its  ports  and  waters.  That  is  our  argument ;  and  it 
seems  to  us  it  is  a  sound  argument.  It  is  very  strange  if  it  is  not,  and 
if  the  duty  of  a  government  to  use  due  diligence  to  prevent  its  ports 

inBtmctioDs  having  been  given  to  subordinate  officials,  yet  we  look  in  vain,  through 
the  proofis  of  the  British  Government,  for  the  text  or  date  or  circnh&tion  of  these  in- 
structions. As  for  the  rest,  we  find  nothing  in  the  instances  cited,  in  which  specific 
information  happened  to  be  given  in  r^^ard  to  this  or  that  vessel  or  enterprise,  which 
contravenes  our  general  propositions  offact,  in  this  behalf,  or  the  influence  of  want  of 
due  diligence  on  the  part  of  the  British  Government,  which  we  have  drawn  from  those 
fBMta, 
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au<1  vaters  from  beiog  used  aa  a  base  of  Daval  operations  does  not 
iuclade  tbe  am  of  due  diligence  to  ascertain  whether  they  were  being, 
or  were  to  be,  bo  nsed. 

It  was  a  fault  not  to  nsednediliffeneo  to  prevent  the  ports  and  waters 
of  Great  Britain  from  being  used  as  a  base  of  naval  operations,  or  for 
the  augmentation  of  force,  or  the  recraitment  of  men.  And  to  admit 
that  ii  was  a  fault,  in  any  case,  not  to  act  where  the  Government  had 
caase  to  i>elieve  that  there  was  to  be  a  violation  of  law,  and  yet  to  claim 
that  it  was  no  fault  for  the  Government  to  be  guilty  of  negligence  in 
not  procuring  intelligence  and  information  which  might  give  a  reason- 
able groun<l  to  believe,  seems  to  me  absurd. 

This,  indeed,  would  be  to  stamp  the  lesser  negligence,  of  not  applying 
due  diligence  in  a  particular  case  when  there  was  "reasonable  ground 
to  believe,"  as  a  fault,  entailing  respoustbility  upon  a  neutral  Govern- 
ment, and  to  excuse  the  same  Government  for  the  systematic  want  of 
due  diligence  which,  through  indifference  to  duty  and  voluntary  ignor- 
ance, did  not  allow  itself  to  be  placed  in  a  position  to  judge  whether  the 
ground  of  belief  was  reasonable,  or  whether  there  was  any  ground  at 
all  for  its  action.  The  lesser  fault  infers  that  the  same  or  greater  re- 
sponsibility is  imputable  to  the  greater  fault. 

The  sections  of  the  special  Argument  of  the  learned  Connset  which  are 
occupied  with  aconiparison  between  the  practical  efficiency  of 
the  American  and  of  the  English  Acta,  and  in  which  the  ^pr!'7i'.:'""i.,';.r-; 
propositions  of  our  Argument,  in  this  regard,  are  questioned 
and  commented  upon,  will  be  replied  to  by  my  learned  associate,  Mr. 
Gushing,  in  an  argument  which  he  will  present  to  the  Triboual,  It  is 
enough  for  me  to  repeat  here  the  observation  of  oar  Argnment,  that 
tbe  true  measure  of  the  vigor  of  an  act  is  its  Judicial  interpretation  and 
its  practical  execution.  AVe  do  not  intend  to  allow  onrselves  to  be  in- 
volved in  diseuasions  as  to  the  propriety  of  this  or  that  construction  of 
the  English  act  which  reduced  its  power.  The  question  with  us  is,  what 
were  the  practical  interpretation  and  exercise  of  the  powers  of  that  act, 
as  compared  with  the  practical  interpretation  and  exercise  of  the  powers 
of  the  Neutrality  Act  of  the  United  States ! 

The  propositions  of  our  Argument  seem  to  us  untouched  by  any  of 
the  criticisms  which  the  learned  Counsel  has  applied  to  them.  We, 
rightly  or  wrongly,  have  interpreted  our  act,  from  its  first  enactment  to 
the  present  time,  as  giving  authority  to  the  Executive  of  the  United 
States  to  intercept,  by  direct  exercise  of  power,  all  these  prohibited  en- 
terprises at  any  stage  at  which  he  can  lay  his  hands  upon  them,  for  the 
purpose  of  their  prevention.  The  correspondence  produced  in  our  proofs, 
showing  the  action  of  the  Executive  Government  on  all  the  oceaaions 
in  which  this  statute  has  been  required  to  be  enforced,  will  indicate  that, 
whether  it  has  been  successful  or  not  in  the  execution  of  the  doty,  tbe 
Government  has  recognized  the  duty,  the  Executive  has  undertaken  it, 
and  all  the  subordinates  have  had  their  ad  to  it,  in  the 

sense  and  to  tbe  end  of  prevention.    All  si  ive,  as  well,  al- 

ways been  stimulated  to  the  duty  of  keep  tive,  from  time 

to  time,  fully  and  promptly  supplied  with  secure  the  effi- 

cient execntion  of  the  law.    And  it  is  ui  erbaps,  for  me 

here  to  observe,  that  my  learned  associa  g,  and  myself, 

having  heon  called  upon  to  execute  this  le  office  of  At- 

torney-General of  the  United  States,  we  can  bear  testimony  to  its  vigor 
and  its  efficiency,  in  tbe  every  day  action  of  the  Government.  It  is 
submitted  to  and  not  questioned,  and  produces  its  ett'ect.  Whether  the 
Government  of  the  United  States,  possessing  that  power  under  and  bv 
Sic 
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authority  of  the  statute,  has  always  been  successful  or  not,  or  has  al- 
ways used  due  diligence  in  its  exercise,  and  whether  it  is  accountable 
to  this  or  that  nation  for  a  faulty  execution  of  its  duties  of  neutrality, 
are  questions  which  this  Tribunal  cannot  dispose  of,  and  they  are  only 
i-emotely  collateral  to  any  discussions  proi)erly  before  the  Arbitrators. 

Sir  Alexander  Cockburn.  "If  you  are  arguing  now  upon  that 
point,  Mr.  Evarts,  explain  this  to  me.  By  the  last  English  Act  of  1870, 
the  Secretary  of  State  ha«  power,  under  certain  circumstances,  to  order 
a  vessel  to  be  seized,  and  then  it  is  provided  that  the  owner  of  sacli 
vessel  may  make  claim,  &c.,  which  the  court  shall  as  soon  as  possible 
consider.  1  want  to  ask  you,  what,  under  your  Act  of  1818,  which 
gives  power  to  the  President  to  seize,  under  similar  circumstances, 
would  be  the  course  of  proceedings  in  such  a  case  f  How  would  the 
owner  l>e  able  to  know  whether  his  vessel  was  one  liable  to  seizure  and 
confiscation  f  How  would  he  get  his  vessel  back  again  according  to 
your  form  of  procedure  ! 

Mr.  Evarts.  I  take  it  for  granted  that  the  detention  which  the  Pres- 
ident might  authorize,  or  cause  to  be  made,  would  not  be  an  indefinite 
detention.  By  the  terms  of  the  Act,  however,  that  exercise  of  the  ex- 
ecutive power  is  not,  necessarily,  terminated  by  a  judicial  appeal  of  any 
kind. 

Sir  Alexander  Cockburn.  "Do  you  menu  to  say  that  the  ship  shall 
remain  in  the  hands  of  the  Government  T 

Mr.  Evarts.  If  the  party  chooses  so  to  leave  it  without  satisfactory 
explanation.  The  President  interposes  in  the  discharge  of  a  public 
duty,  to  prevent  the  commission  of  an  act  in  violation  of  neutrality, 
which  he  believes  to  be  illegal.  On  representation  to  him  by  the  ag- 
grieved party,  he  will  release  the  vessel,  if  he  finds  reason.  If  he  does 
not  so  release,  then  the  vessel  remains  subject  to  the  continued  exer- 
cise of  Executive  control,  under  the  same  motives  that  first  induced  it. 

Sir  Alexander  Cockburn.  "  Would  not  the  President,  in  the  or- 
dinary practice  of  things,  direct  that  the  matter  should  be  submitted 
to  judicial  determination  T 

Mr.  Evarts.  This  Executive  interception  carries  no  confiscation.  It 
merely  detains  the  vessel  and  the  owner  can  apply  for  its  release,  giving 
an  explanation  of  the  matter.  But  the  Executive  may  say,  "  I  am  not 
satisfied  with  your  explanation ;  if  you  have  nothing  else  to  say,  I  will 
keep  your  vessel  f  or  he  may  send  it  to  the  courts  to  enforce  its  con- 
fiscation. 

Sir  Alexander  Cockburn.  "  Which  does  he  practically  do?*^ 

Mr.  Evarts.  He  practically,  when  not  satisfied  to  release  it,  usually 
sends  it  to  the  court,  because  the  situation  admits  of  that  disposition 
of  it  Under  the  Act  of  the  United  States,  there  is  the  same  actual  in- 
terception by  the  Executive  which  your  Act  of  1870- 

Sir.  Alexander  Cockburn.  "  Under  our  Act  the  Executive  has  no 
discretion  ^  it  must  send  it  to  the  courts.^ 

Mr.  EvABTS.  Under  our  Act,  we  trust  the  Executive  for  a  proper  ex- 
ercise of  the  official  authority  intrusted  to  him. 

In  the  American  Case,  some  instances  of  the  exercise  of  this  power 
on  a  very  considerable  scale  will  be  found.  (Page  126  of  the  French 
translation.)  The  documents  explaining  these  transactions  are  col- 
lected at  length  in  the  Appendix  to  the  American  Counter-Case. 

Seotions  ^  to  41  of  the  special  argument  call  in  question  our  po- 

n.-  bnr.irnor  sitiott  ds  to  (mu8  probandi.    It  is  said  that  we  improperly 

"""'  undertake  to  shift,  generally,  the  burden  of  proof  and  re- 

f|uire  Great  Britain  to  discharge  itself  from  liability  by  affirmative 
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proof  iu  all  cases  where  we  charge  that  the  act  done  is  within  the  obli- 
gation of  the  Three  Rales.  This  criticism  is  enforced  by  reference  to  a 
case  arising  in  the  public  action  of  the  United  States  under  the  Treaty 
of  1794  with  Great  Britain. 

I  will  spend  but  few  words  here.  The  propositions  of  our  Argu- 
ment are  easily  understood  ui>on  that  point.  They  come  to  thisc  that, 
whenever  the  United  States,  by  its  proofs,  have  brought  the  case  in 
hand  to  this  stage,  that  the  acts  which  are  complained  of,  the  action 
and  the  result  which  have  arisen  from  it,  are  violations  of  the  require- 
ments of  the  law  of  nations  as  laid  down  in  the  Three  Eules,  and  this 
action  has  taken  place  within  the  jurisdiction  of  Great  Britain,  (so  that 
the  principal  fact  of  accountability  within  the  nation  is  established,) 
thtHj  on  the  ordinary  principle  that  the  affirmative  is  to  be  taken  up 
by  that  party  which  needs  its  exercise,  the  proof  of  ^'  due  diligence^  is 
to  be  supplied  by  Great  Britain.  How  is  a  foreigner,  outside  of  the 
Government,  uninformed  of  its  conduct,  having  no  access  to  its  delib- 
erations or  the  movements  of  the  Government,  to  supply  the  proof  of 
the  want  of  due  diligence  !  We  repose,  then,  upon  the  ordinary  prin- 
ciples of  forensic  and  judicial  reasoning.  When  the  act  complained 
of  is  at  the  fault  of  the  natiorij  having  been  done  within  its  jurisdiction, 
and  is  a  violation  of  the  law  of  oiations  for  which  there  is  an  accounta- 
bility provided  by  these  Three  Rules,  the  point  of  determination 
whether  due  diligence  has  been  exercised  by  the  authorities  of  the  coun- 
try to  prevent  it,  or  it  has  happened  in  spit^  of  the  exercise  of  due  dili- 
gence— the  burden  of  the  proof  of  "due  diligence''  is  upon  the  party 
charged  with  its  exercise. 

Let  us  look  at  the  case  of  the  Elizabeth,  which  is  quoted  in  section 
41.  It  is  a  long  quotation  and  I  will  read,  therefore,  only  the  conclud- 
ing part.  It  will  be  found  on  page  50  of  the  French  translation  of  the 
special  argument  The  question  was  as  to  the  burden  of  proof  under 
the  obligation  that  had  been  assumed  by  the  United  States : 

The  promise  was  conditional.  We  will  restore  in  all  those  cases  of  complaint  where 
it  shaU  be  established  by  sufticient  testimoiiy  that  the  facts  are  tnie  which  form  the 
basis  of  oar  promise ;  that  is,  that  the  property  claimed  belongs  to  British  subjects ; 
that  it  was  taken  either  within  the  line  of  jnrisdictioual  protection,  or,  if  on  the  high 
8eas,  then  by  some  vessel  illegally  armed  in  our  ports ;  and  that  the  property  so  taken 
has  been  brought  within  our  ports.  By  whom  were  these  facts  to  be  proved  ?  Accord- 
ing to  every  principle  of  reason,  justice,  or  e<iuity,  it  belongs  to  him  who  claims  the 
benefit  of  a  promise  to  prove  that  he  is  the  person  in  whose  favor,  or  under  the  cir- 
cumstances in  which  the  promise  was  intended  to  operate. 

A  careful  perusal  of  this  passage  is  sufficient  to  show  that  thQf(tets  here 
insisted  upon  as  necessary  to  be  proved  by  the  claimant  are  precisely 
equivalent  to  the  facts  which  the  United  States  are  called  upon  to  prove 
in  this  case.  The  facts,  as  I  have  before  stated,  bring  the  circumstances 
of  the  claim  to  the  point  where  it  appears  that  the  responsibility 
for  the  injury  reBt6  upon  Great  Britain  unless  due  diligence  was  used 
by  the  Government  to  prevent  the  mischievous  conduct  of  the  subjects 
or  residents  of  that  kingdom  which  has  produced  the  injuries  complained 
of.  In  the  absence  of  this  due  diligence  on  the  part  of  that  Government, 
the  apparent  responsibility  rests  undisturbed  by  the  exculpation  which 
the  presence  of  due  diligence  will  furnish.  The  party  needing  the  ben- 
efit of  this  proof,  upon  every  principle  of  sound  reason,  must  furnish  it. 
This  is  all  we  have  insisted  upon  in  the  matter  of  the  burden  of  proof. 

In  conclusion  of  the  first  chapter  of  this  special  argument,  the  em- 
inent Counsel,  at  section  43,  takes  up  the  "  Terceira  af- 
fair ^''^Bjid  insiststhat  if  Great  Britain,  in  a  particular  situation    ^'  ^*'"^*^'"'  "'^'"' 
for  the  exercise  of  duties  of  neutrality,  took  extraordinary  measures,  it 
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does  not  prove  that  the  Government  were  under  obligation  to  take  the 
same  measures  in  every  similar  or  comparable  situation. 

We  referred  to  the  Terceira  affair  for  the  purpose  of  showing  that  the 
Crown  by  its  prerogative  possessed  authority  for  the  interception  of  en- 
terprises originating  within  the  kingdom  for  the  violation  of  neutrality. 
The  question,  whether  the  Executive  will  use  it,  is  at  its  discretion.  The 
power  we  prove,  and,  in  the  discussions  in  both  Houses  of  Parliament,  it 
was  not  denied,  in  any  quarter,  that  the  power  existed  to  the  extent  that 
we  call  for  its  exercise  within  British  jurisdiction.  The  question  in  contro- 
versy then  was  (although  a  great  majority  of  both  Houses  vot^d  against 
the  resolutions  condemning  the  action  of  the  Government)  whether,  in 
the  waters  of  Portugal  or  upon  the  seas,  the  Government  could,  with 
strong  hand,  seize  or  punish  vessels  which  had  violated  the  neutrality 
of  Great  Britain  by  a  hostile  though  unarmed  expedition  from  its 
ports.  The  resolutions  in  both  Houses  of  Parliament  received  the  sup- 
port of  only  a  small  minority.  Mr.  PhMimore^  however,  says  the  learned 
Counsel,  expresses  the  opinion  in  his  valuable  work  that  the  minority 
were  right. 

Sir   Alexander   Coc^kburn.  "  I  confess    I  always   thought   so 
myself.'' 

Mr.  EvAETS.  But  the  point  now  and  here  in  discussion  is,  what  were 
the  powers  of  the  Crown  within  the  limits  of  British  jurisdiction,  and  it 
is  not  necessary  to  consider  who  were  right  or  who  were  wrong  in  the 
divisions  in  Parliament.  What  all  agreed  in  was,  that  the  fault  charged 
upon  the  Government  was  the  invasion  of  the  tenltorial  rights  of 
another  nation. 

But  we  cited  the  Terceira  affair  for  the  additional  purpose  of  showing 
the  actual  exercise  of  the  power  in  question  by  the  Crown  in  that  case. 
This  was  important  to  us  in  our  argument ;  it  justly  gave  support  to  the 
imputation  that  the  powers  of  the  Government  were  not  diligently  exer- 
cised during  the  American  Rebellion  in  our  behalf.  Where  there  is  a 
will,  there  is  a  way  ;  and  diligence  means  the  use  of  all  the  faculties 
necessary  and  suitable  to  the  accojnplishment  of  the  i>roposed  end. 

Now,  in  conclusion,  it  must  be  apparent  that  the  great  interest,  both 
in  regard  to  the  important  controversy  between  the  High 
Contracting  Parties,  and  in  regard  to  the  principles  of  the 
law  of  nations  to  be  here  established,  turns  upon  your  award.  That 
award  is  to  settle  two  great  questions:  whether  the  acts  which  form  the 
subject  of  the  accusation  and  the  defense,  are  shown  to  be  acts  that  are 
proscribed  by  the  law  of  nations,  as  expressed  in  the  Three  Kules  of  the 
Treaty.  You  cannot  alter  the  nature  of  the  case  between  the  two 
nations,  as  shown  by  the  proofs.  The  facts  being  indisputably  establisheil 
in  the  proofs,  you  are  then  to  pass  upon  the  question  whether  the  outfit 
of  these  tenders  to  carry  forward  the  armament  of  the  hostile  expedition 
to  be  joined  to  it  outside  of  Great  Britain  is  according  to  the  law  of 
nations  or  not. 

When  you  pass  upon  the  question  whether  this  is  a  violation  of  the 
second  Bule,  you  pass  upon  the  question,  under  the  law  of  nations, 
whether  an  obligation  of  a  neutral  not  to  allow  a  hostile  expedition  to 
go  forth  from  its  ports  can  be  evaded  by  having  it  sent  forth  in  parcels* 
and  having  the  combination  made  outside  its  waters.  Yon  cannot  so 
decide  in  this  case,  and  between  these  parties,  without  establishing  by 
your  award,  as  a  general  proposition,  that  the  law  of  nations  proscrib- 
ing such  hostile  expeditions  may  be  wholly  evaded,  wholly  set  at  naught 
by  this  equivocation  and  fraud  practiced  upon  it;  that  this  can  be  done, 
not  by  surprise — for  anything  can  be  done  by  surprise — but  that  it  can 
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be  done*op€nly  and  of  right  These  methods  of  combination  outside  of 
the  neutral  territory  may  be  resorted  to,  for  the  violation  of  the  obliga- 
tions of  neutrality,  and  yet  the  neutral  nation,  knowingly  suffering  and 
permitting  it,  is  free  from  responsibility !  This  certainly  is  a  great  ques- 
tion. 

If,  as  we  must  anticipate,  you  decide  that  these  things  are  proscribed 
by  the  law  of  nations,  the  next  question  is,  was  "  due  diligence "  used 
by  Great  Britain  to  prevent  them  f 

The  measure  of  diligence  actually  used  by  Great  Britain,  the  ill  con- 
sequences to  the  United  States  from  a  failure  on  the  part  of  Great 
Britain  to  use  a  greater  and  better  measure  of  diligence,  are  evident  to 
all  the  world.  Your  judgment,  then,  upon  the  second  question,  is  to 
pronounce  whether  that  measure  of  diligence  which  was  used  and  is 
known  to  have  been  used,  and  which  produced  no  other  result  than  the 
maintenance,  for  four  years,  of  a  maritime  war,  upon  no  other  base  than 
that  furnished  from  the  ports  and  waters  of  a  neutral  territory,  is  the 
measure  of  ''due  diligence,''  to  prevent  such  use  of  neutral  territory, 
which  is  required  by  the  Three  Rules  of  the  Treaty  of  Washington  for 
the  exculpation  of  Great  Britain. 


[Translation.^] 

V -ARGUMENT  OF  MR.  GUSHING,  IN  REPLY  TO  THE  SPECIAL 
ARGUMENT  OF  SIR  ROUNDELL  PALMER,  AUGUST  6.  (SEE 
PROTOCOL  XVIII.) 


Mr.  Pbesident  and  Gentlemen  of  the  Tribunal  :  We  are  ap- 
proaching, as  I  hope  at  least,  the  end  of  these  long  debates. 

The  two  Governments  had  presented  their  Cases  and  Counter  Case^?;, 
supported  by  voluminous  documents.  They  had  also  presented  their 
respective  Arguments,  the  whole  in  conformity  with  the  stipulations  of 
the  Treaty  of  Washington,  (Articles  IV  and  V.) 

Thus  the  regular  arguments  x)rescribed  by  the  Treaty  have  been 
closed. 

!Now,  at  the  request  of  one  of  the  honorable  Arbitrators,  the  Tribunal 
has  requested  from  England,  as  it  had  the  right  to  do,  explanations  on 
certain  definite  points,  namely : 

1.  The  question  of  due  diligence,  generally  considered. 

2.  The  special  question  as  to  the  eflfect  of  the  commissions  held  by 
Confederate  ships  of  war  entering  British  ports. 

3.  The  special  question  as  to  supplies  of  coal  in  British  ports  to  Con- 
federate ships. 

The  Counsel  of  Great  Britain  has  taken  advantage  of  this  oppor- 
tunity to  discuss  the  points  laid  down,  and  in  reference  to  them  to  com- 
ment on  the  Argument  of  the  United  States. 

I  do  not  complain  of  this,  but  I  state  the  fact. 

We,  the  Counsel  of  the  United  States,  accept  the  situation  such  as  it 
is  made  for  us ;  for  we  had  no  desire  further  to  occupy  the  attention  of 
the  Tribunal. 


v.— PLAIDOYER  DE  MR.  GUSHING.  CONSEIL  DE8  fiTATS-UNIS,  DEVANT  LE 
TRIBUNAL  ARBITRAL  DE  GENEVE,  EN  RfiPONSE  A  L'ARGUMENT  DU 
CONSEIL  DE  SA  MAJESTfi  BRITANNIQUE. 

Monsieur  le  President  et  Messieurs  du  Tribunal  :  Nous  approchous,  je  resi>er© 
du  moins,  de  la  fin  de  oes  longs  d<Sbats. 

Les  deux  gouvemements  avaient  pr^sent^  lenrs  m^moires  et  lenrs  contTe-m^moires, 
appuy^s  8ur  des  documents  volumineux.  lis  avaient  aussi  pr^nt^  lenrs  plaidoyers 
respecti&,  le  tout  conform^ment  aux  stipulations  du  traits  de  Washington,  (Art.  IV 
etV.) 

Ainsi  out  ^t^  clos  les  d^ats  r^gnliers  presents  par  le  traits. 

Maintenanty  sur  la  demande  d'un  des  honorables  arbitres,  le  tribunal  a  reqnie  de 
rAngleterre,  comme  11  en  avait  le  droit,  des  explications  sur  certains  points  d<5termin<Fs, 
h  savoir : 

1.  La  question  des  dues  diligences,  trait^e  d'une  mani^re  g6n^rale. 

2.  La  question  sp^ciale  de  savoir  quel  a  6t6  Feffet  des  commissions  poss^d^  par  les 
vaisseaux  de  guerre  conf6d^r^  qui  sont  entrds  dans  les  ports  britanniques. 

3.  La  question  sp<Sciale  des  approvisionnements  de  charbon  accordes  aux  vaisseaux 
conf(6d^r6s  dans  les  ports  britanniques. 

Le  conseil  de  la  Grande-Bretagne  a  usd  de  cette  occasion  pour  discuter  les  points 
pos^,  et,  h  propos  de  cela,  pour  commenter  le  plaidoyer  des  £tats-Unis. 

Je  ne  me  plains  pas  de  ceci,  mais  je  constate  le  fait. 

Nous,  conseils  des  l^tats-Unis,  acceptons  la  situation  telle  qu'elle  nous  est  faite  :  car 
nous  n'avions  nul  d6sir  d^occuper  davantage  Tattention  du  tribunal. 


^  This  argument  was  written  and  presented  in  the  French  text  as  shown  in  the  note. 
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My  two  colleagaes  have  discussed  fully  tbe  second  and  third  points. 
Scarcely  have  they  left  me  a  few  words  to  say  on  tbe  subject  of  the  first 
l>oint. 

In  fact,  tbe  task  which  has  devolved  on  me  is  merely  that  of  summing 
up  the  question,  and  adding  some  special  observations. 

I  venture  to  address  the  Tribunal  in  French,  in  order  to  economize 
its  precious  time,  and  to  reach  the  close  of  the  discussion  as  soon  as 
l>ossible.  For  this  object  I  willingly  sacrifice  all  oratorical  pretensions ; 
I  endeavor  to  make  myself  understood ;  that  is  all  I  aspire  to. 

THE  QUESTION  OF  DUE  DILIGENCE.  j»k    u  ., 

We  have  now  to  consider  the  question  of  due  diligence  generally 
treated. 

What  does  this  expression  mean  ?  Does  the  Tribunal  require  the 
theoretical  lecture  of  a  professor  on  due  diligence  f  I  do  not  think  so. 
Such  a  discussion  would  be  perfectly  idle,  for  the  following  reasons : 

1.  This  theoretical  <iuestion  has  already  been  discussed  to  satiety. 
Great  Britain  has  discussed  it  three  times  in  her  Case,  a  ii.r.  miL. 
Counter  Case,  and  Argument,  and  she  has  allowed  herself  '^"''"*'"  "^'  '" "^' 
twelve  whole  months  to  reflect  on  it,  and  accumulate  arguments  and 
quotations  for  the  instruction  of  the  Tribunal.  We,  in  the  name  of  the 
United  States,  have  not  expended  so  many  words,  but  we  have  said  all 
we  wished  and  desired  to  bring  before  the  honorable  Arbitrators. 

2.  The  two  Parties  were  agreed  that  the  theoretical  question  no  longer 
deserved  their  attention. 

Her  Majestj^s  Government,  [says  the  British  Counter  Case,]  (page  22,)  has  not  at- 
tempted a  task  which  has  baftled,  as  it  believes,  the  ingennity  of  jurists  of  aU  times 
and  countries, — that  of  defining  with  any  approach  to  precision,  apart  from  the  cir- 
cnmstances  of  any  particular  case,  what  shall  be  deemed  due  diligence  or  reasonable 
care. 

And  the  Counter  Case  quotes  and  adopts  the  following  passage,  (page 
'^^  note:) 


Mes  deux  collogues  viennent  de  discut-er  amplement  le  second  et  le  tToi8i^me  points. 
C'est  k  peine  s'ils  m'ont  laissd  quelque  chose  ^  dire  li  r<^gard  dn  premier  point. 

En  effet^  ce  u'est  que  la  charge  de  ii^sumer  la  question  et  d'^outer  quelques  observa- 
tions sp^iales  qui  m'est  d<^volue. 

J'ose  m'adresser  au  tribunal  en  frangais,  afin  d^conomiser  son  temps  pr<^cieux  et 
d'arrlver  an  plus  tAt  h  la  cloture  des  d^bats.  Dans  ce  but  je  sacrifie  volontiers  toute 
pretention  oratolre ;  j'essaie  de  me  faire  comprende ;  c'est  tout  ce  que  j'ambitionne. 

L.V  QUESTION  DES  DUES  DDLIGEXCES. 

Maintenant  il  s'agit  de  la  question  dea  dues  diligences  trait^e  d*une  maniere  g(5n<5- 
rale. 

Que  vent  dire  cette  phrase  f  Est-ce  que  le  tribunal  demande  nne  le^on  th^riqne  de 
professenr  snr  les  dues  diligences  7  Je  ne  le  crois  pas.  Uue  telle  discussion  serait  par- 
faitement  oisense  x>our  les  raisons  snivantes : 

1.  On  a  d6i^  discut^  a  sati^t^  cette  question  thdorique.  La  Grande-Bretagne  Ta  dis- 
cnt^  trois  fois,  dans  ses  m^moires  et  son  plaidoyer,  et  elle  s'est  donn^e  douze  mois 
entiers  pour  y  r6fl6chir  et  accnmnler  des  arguments  et  des  citations  pour  Finstructiou 
dn  tribunal.  Nous,  au  nom  des  ^tats-Unis,  nous  n'avons  pas  d<^pen3<^  taut  de  paroles, 
mais  nous  avons  dit  tout  ce  quUl  dtait  dans  notre  d<5sir  et  notro  volout^  de  faire  savoir 
anx  honorables  arbitres. 

2.  Les  deux  parties  6taient  d*accord  que  la  question  th<5oriqne  ne  mdritait  plus  leur 
attention. 

"  Le  gonvemement  de  sa  Majestd,"  dit  le  contre-m<5moire  britannique,  p.  24,  "  ne 
s'est  pas  impost  une  t^he  qui  a  d^jou^,  i!l  ce  qu'il  croit,  FhabiletcS  des  jurisconsnltes  do 
tons  les  temps  et  de  tons  les  pays;  il  n'a  pas  cherch^  k  d<5finer  aveo  nne  precision  ap- 
proximative, en  dehors  des  circonstances  sp^ciales  k  un  oas  particulier,  la  me^ure  <\c 
ce  qu'ou  devra  reconnaltre  comme  la  due  diligence  ou  le  soin  raisonnable." 

Et  le  contre-mdmoire  adopte  en  citant  ce  qui  suit,  (page  24,  note:) 
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For  the  rest,  [says  a  distinguished  French  jurist,  treating  of  this  subject  iu  connec- 
tiou  with  private  law,]  for  the  rest,  whether  the  obligation  in  question  is  for  a  thing  to 
}ye  given,  (»r  for  one  to  be  done,  the  imputation  of  default  is,  in  practice,  hardly  a  question 
of  law.  The  question  of  fact  is  always  the  dominant  point,  even  if  it  is  not  the  sole 
one.  (Larombiere,  "  Theorie  et  pratique  des  obligations,"  vol.  i,  p.  417.) 

The  Counsel  of  the  United  States,  accepting  the  doctrine  laid  down  by 
England,  have  replied  as  follows : 

We  concur  in  the  final  considerations  of  the  British  Counter  Ca.se  on  this  subject  of 
due  diligence,  iu  leaving  "  the  Arbitrators  to  judge  of  the  facts  presented  to  them  by 
the  light  of  reason  and  justice,  aided  by  the  knowledge  of  the  general  powers  and 
duties  of  administration  which  they  possess,  as  persons  long  conversant  with  public 
a£^airs.'^    British  Counter  Case,  p.  125.    (Argument  of  the  United  States,  p.  158.) 

We  remain  of  this  opinion ;  we  refuse  to  retrace  our  steps  and  to  dis- 
cuss afresh  questions  completely  exhausted  long  ago,  and  which  have 
been  even  admitted  to  be  inopportune  by  both  parties. 

3.  I  recognize  do  diligence  but  the  diligence  prescribed  by  the  Treaty. 
The  Counsel  of  Great  Britain  appears  to  endeavor  to  establish  rules  of 
due  diligence  outside  of  the  Treaty.  It  is  too  late  to  enter  on  this  path. 
After  the  progress  which  the  Tribunal  has  already  made  in  its  labors, 
it  is  no  longer  worth  while  to  re-embark  on  the  open  sea,  the  vagae^ 
region  of  international  law  outside  of  the  Treaty.  We  take  onr  stand 
on  the  explicit  words  of  the  Treaty,  which  subordinates  general  interna- 
tional law  to  the  compact  of  the  three  Kules,  which  is  retrospective,  and 
which  expressly  applies  due  diligence  to  the  special  cases  and  objects 
contemplated  by  those  Rules. 

For  this  last  reason  I  refuse  to  follow  the  Counsel  of  Great  Britain  in 
his  discussion  of  the  question  of  the  difference,  if  any  exists,  according  to 
international  law,  between  the  duty  of  neutrals  with  regard  to  armed 
vessels  and  their  duty  with  regard  to  vessels  equipped  for  war  but  not 
yet  armed. 


**  Du  reste,"  a  dit  un  jnriscousulte  <5uiiuent  de  France,  qui  examine  la  question  au 
point  de  vuo  de  droit  priv^,  '*Du  reste,  soit  qu'il  s'agisse  d'uue  obligation  de  donner 
ou  de  faire,  la  prestation  des  fautes  est,  dans  la  pratique,  h  peine  une  question  de  droit. 
Le  point  de  faite  y  est  toujours  dominant,  quaud  il  n'y  est  pas  tout.*'  (Larombiere, 
"  Theorie  et  pratique  des  obligations,"  tome  i,  p.  417.) 

L9S  oonseils  des  !^tat8-Uuis  ont  r^pondu,  en  acceptant  la  doctrine  de  la  Grande- 
Bretagne,  oomme  suit: 

^'Nous  sommes  d'accord  avec  les  considerations  qui  termiuent  le  contre-mdmoire 
britannique  sor  cette  question  de  la  diligence  sufiisante,  pour  laisser  les  arbitres  jnger 
les  faits  qui  leur  sont  sonmis,  d'apr^s  les  lumi^res  de  la  raison  et  de  la  justice,  aid^es 
par  la  connaissance  des  pouvoirs  et  des  devoirs  gdn^raux  de  Tadmiuistration  qne  leur 
a  don  u6e  leur  longue  pratique  des  affairs  publiques.  Contre-m^moire  britannique, 
p.  151,  texte  franyais."    (Plaidoyer  des  ^tats-Uuis,  p.  328.) 

Nous  restons  de  cet  avis ;  nous  refusons  de  revenir  sur  nos  pas  et  de  discuter  de 
nouvean  des  questions  depuis  longtemps  d6j^  compl^toment  ^puis^es,  et  m6me  recon- 
nues  inopportuues  par  les  deux  parties. 

3.  Je  ne  reconnais  pas  d'autres  diligences  qne  les  diligences  du  traits.  Le  conseil 
de  la  Grande-Bretagne  paralt  s'efforoer  d'^tablir  des  regies  des  diligences  dues  en  de- 
hors du  traits.  II  est  trop  tard  pour  entrer  dans  cette  voie.  Apr^s  les  pas  en  avant 
qne  le  tribunal  a  d^j^  faits  dans  ses  travaux,  il  ue  vaut  plus  la  peine  de  uoos  rembar- 
(iuer  sor  ia  vague,  on  le  vague  da  droit  des  gens  en  dehors  du  traits.  Nous  nous  ap- 
X>uyon8  sur  les  paroles  explicites  du  trait<S,  qui  subordonne  le  droit  des  gens  gdn^ral  aa 
pacte  des  trois  regies,  qui  est  rdtroactif  et  qui  applique  express^ment  les  diligences 
dues  anx  cas  et  aux  objets  sp^cianx  de  ces  regies. 

Pour  cette  derui^re  consideration  je  refuse  de  suivre  le  conseil  de  la  Grande-Bretagne 
dans  sa  discussion  sur  la  question  de  la  difference  qui  existe  d'apr^  le  droit  des  gens, 
s'il  en  existe  une,  entre  le  devoir  des  neutres  k  I'^gard  des  navires  arm<Ss  en  guerre  et 
leur  devoir  k  regard  des  navires  eqaipes  pour  la  guerre  et  pas  encore  armes. 


^  There  is  a  play  on  the  words  "  la  vague"  and  "  le  vague"  in  the  original  which 
cannot  be  translated. 
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The  Treaty  cuts  short  this  question  absolutely.  It  is  sufficient  to  call 
attention  to  the  first  Eule : 

A  neutral  Government  is  bound — 

First.  To  nse  due  diligence  to  prevent  the  fitting  out,  arming,  or  equipping,  within  its 
jurisdiction,  of  any  vessel  which  it  has  reasonable  ground  to  believe  is  intended  to 
cruise  or  to  carry  on  war  against  a  Power  with  which  it  is  at  peace;  and  also  to  use 
like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  any  vassel  intended  to 
cruise  or  carry  on  war  as  above,  such  vessel  having  been  specially  adapted,  in  whole  or 
in  part,  within  such  jurisdiction,  to  warlike  use. 

Note  the  three  first  conditions  clearly  laid  down  by  the  Rule, — *^  the 
fitting  out,"  (which  has  been  omitted,  without  sufficient  reason,  in  the 
English  translation,)  "  arming,''  *'  or  equipping." 

Note  also  the  two  following  conditions,  which  are  equally  clear,  "  any 
vessel  intended  to  cruise  or  carry  on  war,''  or  "any  vessel  having  been 
specially  adapted  in  whole  or  in  part  to  warlike  use." 

Looking  to  these  conditions,  so  precise  and  definite,  to  which  the  dili- 
gence of  the  Treaty  is  to  be  applied,  and  considering  the  manifest  use- 
lessness  of  any  discussion  outside  of  these  three  Rules,  it  may  well  be 
suspected  that  the  object  of  the  Counsel  of  Great  Britain,  in  thus  digress- 
ing from  the  Treaty,  was  to  make  a  fitting  preface  to  the  observations 
which  follow,  designed  to  weaken,  if  possible,  the  force  of  the  words  of 
Sir  Robert  Phillimore  and  Sir  Roundell  Palmer  quoted  in  the  Argument 
of  the  United  States. 

SIR  ROBERT   PHILLIMORE. 

We  have  quoted  from  Sir  Robert  Phillimore's  Commen-  -vi^w^ofs.r  Rob. 
taries  on  International  Law  the  following  passages :  en  ph.iiimonr. 

There  remains  one  question  of  the  gravest  importanoe,  namely,  the  responsihillty  of  a 
State  for  the  acta  of  her  citizenSy  involving  the  duty  of  a  neutral  to  prevent  armaments 


Le  traits  tranche  absolument  cette  question.  II  snffit  d^appeler  Fattention  sur  la 
premiere  ^^gle  : 

*'  Un  gouvernement  ueutre  est  oblige — 

''  1.  X  faire  toutes  les  diligences  ndcessaires  pour  s^opposer  dans  les  limites  de  sa  juri- 
diction  si  ce  qu'uu  vaisseau  soit  mis  en  meeure  de  prendre  la  mer,  d.  ce  qu'il  soit  armd 
ou  ^{uip<5,  quand  ce  gouvernement  a  des  motifs  sufiisants  pour  penser  que  ce  vaisseau 
est  destisn^  h,  croiser  ou  k  faire  des  actes  de  guerre  con t re  une  puissance  avec  laquelle 
il  est  lui-m^me  en  paix.  Ce  gouvernement  doit  fair  ^galement  toutes  les  diligences 
uecessaires  pour  s'opposer  h  ce  qu'uu  vaisseau  destine  ^  croiser  ou  k  faire  des  actes  de 
guerre,  comme  il  est  dit  ci-dessus,  quitte  les  limites  dela  Juridictiou  territoriale  dans  le 
cas  oil  il  y  aurait  6t6  sp^cialement  adapts,  soit  en  totality,  soit  en  partie,  k  des  usages 
bellig<Srants." 

Notons  les  trois  premieres  conditions  tr^s  claires  de  la  r^gle :  '*  ii  oe  qu'nn  vaisseau 
soit  mis  en  mesure  de  prendre  la  mer/'(oe  qui  est  omis,  sans  raison  suffisante,  dans  la 
traduction  angiaise ;)  "  ^  ce  qu'il  soit  arm6,"  "  ou  6quip^." 

NotonSy  aussi,  les  deux  conditions  suivantes,  ^galement  claires,  "  un  vaisseau  destind 
k  croiser  ou  k  faire  des  actes  de  guerre/'  ou  *^  un  vaisseau  sp^cialement  adapts,  soit  en 
totality  8oit  en  partie,  k  des  usages  bellig^rants." 

£n  voyant  ces  conditions,  si  d^tinies  et  si  nettes,  anxqnelles  les  diligences  dn  trait<^ 
doivent  Stre  appliqu^,  et  en  consid6rant  I'inntilit^  manifestede  tonte  disonssion  en  de- 
hors des  trois  regies,  on  pourrait  bien  soupyonner  que  le  conseil  de  la  Grande-Bretimfne, 
en  s'^cartant  ainsi  du  traits,  avait  pour  objet  de  faire  une  preface  oonvenable  aux  ob- 
servations qui  suivent,  destinies  k  att6nuer,  sHl  edt  ^t^  possible,  la  force  des  paroles  de 
Sir  Robert  Phillimore  etde  Sir  RoundeU  Palmer,  cities  dans  le  plaidoyer  des  £tats- 
Unis. 

SIR  ROBERT  PUILLTMORE. 

Nous  avons  cit6  des  Commentaires  du  droit  international  de  Sir  Robert  Phillimore 
les  passages  snivants : 

''II  reste  une  question  de  la  plus  grande  importance,  ^  sa  voir,  la  r^vpon^abilif^^fMn 
etai  par  rapport  anx  actes  de  see  oitoyens,  laquelle  implique  le  devoir  d*un  nentre  d'em- 
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and  ships  of  war  issning  from  ber  shores  for  the  service  of  a  belligerent,  though  suob 
armaments  were  furnished  and  ships  were  equipped,  built,  and  sent  without  the  knowl- 
edge and  contrary  to  the  orders  of  her  Grovernment. 

It  is  a  maxim  of  general  law,  that  so  far  as  foreign  States  are  concerned,  the  will  of 
the  subject  must  be  considered  as  bound  np  in  that  of  his  Sovereign. 

It  is  also  a  maxim  that  each  State  has  a  right  to  expect  from  another  the  observance 
of  international  observations,  without  regard  to  what  may  be  the  municipal  means 
which  it  possesses  for  enforcing  this  observance. 

The  act  of  an  individual  citizen,  or  of  a  small  nnmberof  citizens,  is  not  to  be  imputed 
without  clear  proof  to  the  Government  of  which  they  are  subjects. 

A  Government  may  by  knottledge  and  sufferance,  as  weU  as  by  direct  jie)iHW»«ion,  become 
responsible  for  the  acts  of  subjects  whom  it  does  not  prevent  from  the  commission  i»f 
an  injury  to  a  foreign  State. 

A  Government  is  presumed  to  be  able  to  restrain  the  subject  within  its  territory 
from  contravening  the  obligations  of  neutrality  to  which  the  State  is  bound. 

A  State  19  prima  facie  responsible  for  whatever  is  done  within  its  jurisdiction  ;  ft»r  ir 
must  he  presumed  to  be  capable  of  preventing  or  punishing  offenses  committed  within 
its  boundaries.  A  body  politic  is  therefore  responsible  for  the  acts  of  individuals, 
wl\ich  are  acts  of  actual  or  meditated  hostility  toward  a  nation  with  which  the  Gov- 
ernment of  these  subjects  professes  to  maintain  relations  of  friendship  or  neutrality. 

The  Counsel  of  Great  Britain  now  aflBrms  that  all  these  expressions 
of  Sir  Robert  Phillimore  must  be  considered  as  limited  to  the  case  of  an 
armed  vessel,  or  of  a  military^  and  not  a  naval  crpeditian. 

I  deny  the  possibility  of  such  a  distinction.  It  has  no  foundation  in 
the  words  of  the  author.  I  appeal  in  that  respect  to  the  appreciation  of 
the  honorable  Arbitrators. 

But,  supposing  that  this  distinction  were  well  founded,  it  would  not 
justify  the  conclusions  of  the  Counsel  of  Great  Britain,  because  the  prin- 
ciples laid  down  by  Sir  Robert  Phillimore  are  of  general  application, 
and  comprise  all  possible  cases.  Take  any  duty  whatever  of  due 
diligence  to  be  fulfilled  on  the  part  of  a  neutral  Government  toward  a 


p^her  que  des  armements  et  des  vaisseaax  de  guerre  sortent  de  ses  ports  pour  le  ser- 
vice d'un  bellig^rant,qnoique  ces  armements  aient  6t^  fournis,  et  les  navires  construits. 
<^(iuip^  et  expidi^s  ^  rinsn  et  contre  les  ordres  de  son  gonvernement.  •  •  «  C*est 
une  maxima  de  droit  g^n6ral  qn'en  ce  qui  conceme  lee  dtats  Strangers,  la  volont^  du 
snjet  doit  6tre  ooDsid^r^  comme  li^  h  celle  de  son  souverain. 

*'  C'est  aussi  une  maxime  que  chaque  ^tat  a  le  droit  d'attendre  d'un  autre  Taccoin- 
plissement  dee  obligations  Internationales,  sane  ^gard  h  ce  que  peuvent  {'tre  les  moyens 
municipaux  qu'il  p^es^de  pour  les  faire  observer. 

**  L'acte  d^nn  simple  citoyen  on  d'un  petit  nombre  de  oitoyens  ne  doit  pas  ^tre  im- 
put<$  sans  prenvee  evidentee  an  gonvernement  dont  ils  sont  sujets. 

"  Un  gonvernement  pent,  par  connaissance  et  tol^ance  aussi  bien  que  par  permission 
directe,  devenir  responsable  dee  actes  de  see  ei^ets,  qu'il  u'emp^che  pas  de  commettre 
dee  dommages  &  nn  ^tat  stranger. 

^*  Un  gonvernement  eet  pr^nm^  ponvoir  emp^her  ses  snjets,  dans  les  limites  de  son 
territoire,  de  contrevenir  aux  obligations  de  la  neutrality  ^ni  lient  F^tat.  *  * 
**  *  Un  ^tat  eat  ptrima  facie  responsable  de  tout  ce  qui  se  fait  dans  T^tendae  de 
sa  Jnridiction,  car  11  doit  6tre  j>r^um«  capable  d'emp^cher  on  de  punir  lee  ofiensee  com- 
misee  en-de^^  de  eee  fronti^ree.  Un  corpe  politique  est,  par  consequent,  responsable  des 
actee  d'individus  qui  sont  des  actes  d'hostilit^  effective  ou  pr6medit^e  contre  une  na- 
tion avec  laquelle  le  gonvernement  de  ces  individus  declare  entretenir  des  relations 
d'amiti^  on  de  neutrality." 

Main  tenant  le  conseil  de  la  Grande-Bretagne  pretend  que  tontes  ces  expreseions  de 
Sir  Robert  PhiUimore  sont  cens^es  devoir  £tre  bomdes  an  cas  d'un  vaissean  arm^  en 
guerre  on  d'une  expedition  militaire  et  iton  navale. 

Je  nie  la  possibility  de  oette  distinction.  Elle  n^a  ancnn  fondement  dans  les  paroles 
de  Tantenr.    Je  m'en  rapporte  ^  Pappr^iation  des  honorablee  arbitres. 

Mais,  en  snpposant  que  cette  distinction  soit  bien  fond<5e,  elle  ne  justifierait  pas  les 
conolnsions  du  conseil  de  la  Grande-Bretagne,  parceque  les  prinoipes  ^nonc<Ss  par  Sir 
Robert  Phillimore  sont  d'une  application  g^n^rale  et  oomprennent  tons  les  cas  possi- 
bles. Prenons  un  devoir  des  dues  diligences  quelconqnes  &  remplir  de  la  part  d'an 
gonvernement  neutre  envers  un  gouvernement  belligerant,  et  alors,  dans  ce  cas,  Sir 
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belligerent  Government,  and  then,  in  that  case,  Sir  Kobert  Phillimore 
tells  us  in  what  manner  and  according  to  what  principles  the  nentral 
Government  should  act.  It  must  fulfill  its  international  obligations 
^'  without  regard  to  what  may  be  the  municipal  means  which  it  posses- 
ses for  enforcing  them."  Moreover,  "  a  Government  may  by  Icnoxcledge 
and  suj^eraruie^  as  well  as  by  ^irec^jjemi /«« /on,  become  responsible  for  the 
acts  of  subjects  whom  it  does  not  prevent  from  the  commission  of  an  in- 
jury to  a  foreign  State.^ 

Such  is  the  thesis,  on  the  subject  of  due  diligence  generally  considered ^ 
which  the  Counsel  of  the  United  States  have  constantly  maintained, 
and  which  Great  Britain  has  constantly  contested  in  her  Case,  Counter 
Case,  and  Argument 

Now,  the  duty  which  is  incumbent  on  Great  Britain  is  defined  by  the 
three  Kules,  and  we  have  the  right  to  consider  the  general  maxims  of 
Sir  Eobert  Phillimore  in  the  light  of  these  Rules.  This  is  what  we  have 
done  in  our  Argument. 

THE  LAIRB  RAM8. 

But  we  hasten  to  see  what  the  Counsel  of  Great  Britain  has  to  say 
concerning  the  quotation  we  have  made  from  a  speech  of  Sir  Itoundell 
Palmer  on  the  subject  of  the  '<  Laird  Rams.'' 

I  beg  to  call  the  attention  of  the  Tribunal  to  the  words  of  the  speech 
itself: 

I  do  not  hesitate,  [says  Sir  Ronndell  Palmer,]  to  say  boldly,  and  in  the  face  of  the 
country,  that  the  Government,  cm  their  own  responsibilHyf  detained  them. 
They  were  prosecuting  inquiries  which,  though  imperfect,  left  on  the     v.ew*  orsir  rou!. 
mind  of  the  Government  strong  reasons  for  believing  that  the  result  c^  or'ihrrala*/* 
might  prove  to  be  that  these  ships  were  intended  for  an  illegal  purpose, 
and  that  if  they  left  the  country  the  law  would  be  violated,  and  a  great  iiyury  done 
to  a  friendlv  Power.    The  Government  did  not  seize  the  ships  ;  they  did  not  by  any  act  takt 
possession  of  or  interfere  mth  them  ;  but,  on  their  own  responsibility,  they  gave  notice  to 
the  parties  interested  that  the  law  should  not  be  evaded  until  the  pending  inquiry 
should  be  brought  to  a  conclusion,  when  the  Government  would  know  whether  the 
inquiry  would  result  in  affording  conclusive  grounds  for  seizing  the  ships  or  not. 

Robert  Phillimore  nous  apprend  de  quelle  manibre,et  conform<^ment  h  quels  principes, 
le  gonvemement  neutre  doit  agir.  II  doit  remplir  ses  obligations  iuternationales, 
*'  sans  avoir  ^gard  k  ce  que  peuvent  dtre  les  moyens  municipaux  qu41  poss^de  pour  les 
faire  observer?'  De  plus,  **  un  gonvemement  pent,  par  connaissance  et  toUrance  aussi 
bien  que  ^&r  permission  dirocfe,  devenir  responsable  de  ses  s^jets,  qu'il  n'emp^che  pas  de 
commettre  des  dommages  ik  un  4ttkt  stranger." 

Telle  est  la  th^se,  an  sujet  des  dues  diligences  traits  d'une  manih^  g^niraUy  que  les 
conseils  des  £tats-Unis  ont  constamment  soutenne,  et  que  la  Grande-firetagne  a  con- 
stamment  combattue  dans  ses  m^moires  et  son  plaidoyer. 

Maintenant,  le  devoir  qui  incombe  ^  la  Grande-Bretagne  est  d^fini  par  les  trois 
regies;  et  nous  avons  le  droit  de  consid^rer  les  maximes  g^n^rales  de  Sir  Robert 
Phillimore  ^  la  lumi^re  de  ces  regies.  C'est  1^  oe  que  nous  avons  fait  dans  notre 
plaidoyer. 

LES  LAIRD  RAMS. 

Mais  nous  avons  h4te  de  voir  ce  que  le  conseil  de  la  Grande-Bretagne  veut  dire 
concemant  la  citation  que  nous  avons  faite  d'un  discours  de  Sir  Roundell  Palmer  li 
propos  des  ^'  Laird  rams.'' 
J'appelle  Fatten tion  du  tribunal  sur  les  mots  m^mes  de  ce  discours: 
"Je  n'h^ite  pas,"  dit  Sir  RoundeU  Palmer,  "  k  dire  hardiment  et  ili  la  face  du  pay» 
que  le  gouvernement,  sous  sapro^e  responsabiUt^^  les  a  detenus.  On  poursuivait  une 
enqn6t«  qui,  quoiqu'imparfaite,  laissait  dans  Pesprit  du  gouvernement  ae  fortes  raisons 
de  croire  qu'on  parviendrait  ^  constater  que  ces  navires  ^taient  destine  ^  un  but 
illegal,  et  que,  s'iis  quittaient  le  pays,  la  loi  serait  viol^e  et  un  grand  prejudice  caus^  k 
une  puissance  amie.  Le  aouvemement  n''a  pas  saisi  les  navires;  il  n^a  rienfait  pour  s^en 
emparer  ou  pour  les  arriter,  mais,  sous  sa  respoDsabilit<5,  il  a  pr^venu  les  parties 
inUSress^es  <][ue  la  loi  ne  serait  pas  €lud6e  jusqu'ii  ce  que  Venqu^te  commenc^e  fCit 
termin^e,  et  jusqu'^  ce  que  le  gouvernement  stlt  si  Fenqu^te  r<5ussirait  h  <5tabUr  det» 
raisons  suffisantes  pour  autoriser,  oui  ou  uon,  la  suisie  des  navires. 
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If  any  otiier  great  crime  or  mischief  were  in  progress,  could  it  be  donbted  that  tbe 
Government  would  be  justified  in  taking  steps  to  prevent  the  eyasion  from  justice  of 
the  person  whose  conduct  was  under  investigation  until  the  completion  of  the  inquiry  f 
In  a  criminal  case,  we  know  that  it  is  an  ordinary  course  to  go  before  a  magistrate, 
and  some  information  is  taken,  of  a  most  imperfect  character,  to  justify  the  aocused^s 
committal  to  prison  for  trial,  the  prisoner  being  remanded  from  time  to  time.  That 
course  cannot  be  adopted  in  cases  of  seizures  of  vessels  of  this  description.  The  law 
gives  no  means  for  that,  and  therefore  it  is  that  the  Government,  on  their  own  respon- 
sibility, must  act,  and  have  acted,  in  determining  that  what  had  taken  place  with  re- 
gard to  the  Alabama  should  not  take  place  with  respect  to  these  ships ;  that  they 
should  not  slip  out  of  the  Mersey,  and  join  the  navy  of  the  belligerent  Power,  contrary 
to  our  law,  if  that  were  the  intention,  until  the  inquiry  in  progress  should  be  so  fai 
brought  to  a  conclusion  as  to  enable  the  Goverhment  to  judge  whether  the  ships  were 
really  intended  for  innocent  purposes  or  not. 

The  Government  were  determined  that  the  inquiries  which  they  were  making  should 
be  brought  to  a  legitimate  conclusion,  that  it  might  be  seen  whether  those  inquiries 
resulted  in  evidence,  or  not,  of  the  vessels  being  intended  for  the  Confederates,  and 
that,  in  the  mean  time,  they  would  not  permit  the  ends  of  justice  to  be  baffled  by  the 
sudden  removal  of  the  ships  from  the  river. 

^t  is  impossible  that  the  case  of  the  Grovemment  can  now  be  brought  before  tbe 
House ;  but  the  Government  have  acted  under  a  serious  sense  of  their  duty  to  them- 
selves, to  Her  Majesty,  to  our  allies  in  the  United  States,  and  to  every  other  nation  tcUk  whom 
Her  Majesty  is  infi'tendship  and  alliance,  and  loith  whom  questions  of  this  kind  may  be  liable 
hereafter  to  arise. 

Under  a  sense  of  that  duty,  they  have  felt  that  this  is  not  a  question  to  be  treated 
lightly,  or  as  one  of  no  great  importance.  If  an  invasion  of  the  statute  law  of  the 
land  was  really  about  to  take  place,  it  was  the  duty  of  the  Government  to  use  all 
possible  means  to  ascertain  the  truth,  and  to  prevent  the  escape  of  vessels  of  this  kind, 
to  be  used  against  a  friendly  Power. 

The  sentiments  expressed  in  this  speech  do  honor  to  the  man  and  tbe 
statesman.  Here,  at  last,  we  recognize  the  language  of  an  enlightened 
conscience,  and  of  a  lawyer  equal  to  his  high  duties,  instead  of  the  ex- 

**  Si  tout  autre  grand  crime  ou  ro^fait  ^tait  en  train  de  se  commettre,  pourrait^n 
douter  que  le  gouvemement  ne  f(tt  justifi^  k  prendre  des  mesures  pour  empteber 
d'6chapper  h  la  justice  toute  personne  dont  la  condnite  serait  sous  le  coup  d'ane 
enqu^te  jnsqu'ii  ce  que  cette  enqn^te  fdt  termin^ef  Dans  une  cause  criminelle,  nous 
savons  que  la  marche  ordinaire  consiste  k  aller  devant  nn  magistrat ;  on  procMe  k  une 
information  d'un  caract^re  fort  imparfait  pour  iustifier  Ten  vol  de  Taccus^  en  prison  en 
attendant  son  jugement.  Dans  Fintervalle,  le  prisonnier  est  amen^  k  diff^rentes 
reprises  devant  le  juge  instructeur.  Mais  cette  marche  ne  pent  pas  6tre  suivie  dans 
les  cas  de  saisie  de  vaisseaux  de  cette  esp^ce.  La  loi  ne  nous  en  doune  pas  les  raoyens. 
Et  c'est  ainsi,  par  consequent,  que  le  gouvemement,  sous  sa  propre  responsabilit^,  a 
dh  agir  et  a  agi  en  d^cidont  que  ce  qui  avait  en  lieu  relativement  k  1' Alabama  ne  se 
renouvellerait  pas  par  rapport  ^  ces  navires,  et  quails  ne  sortiraient  pas  de  la  Mersey 
pour  aUer  rejoindre  la  marine  des  puissances  bellig^rantee,  contrairement  ^  nos  lois, 
s'ils  en  avaient  Pintention,  taut  que Tenqu^te  pendante  n'anrait  pas  abouti  k  une  con- 
clusion propre  k  mettre  le  gouvemement  en  mesure  de  juger  si  ces  b^timents  ^talent 
r^llement  destine  k  un  but  inoffensif. 

^'  Le  gouvemement  est  d^cid^  k  pousser  jusqu*i^  une  conclusion  legitime  Penqufite 
quMl  fait  faire,  afin  que  Ton  pnisse  voir  si  ces  investigations  aboutissent  k  prouver,oui 
ou  non,  si  ces  vaisseaux  sout  destines  aux  conf^d^res  ;  en  attendant,  il  n'a  pas  youlu 
permettre  qu'on  d<^jouA.t  les  fins  de  la  justice  en  ^loignant  subitement  les  navires  des 
eaux  du  fleuve. 

"II  est  impossible  de  porter  la  cause  du  gouvemement  devant  la  Chambre;  mais  le 
gouvemement  a  agi  sous  Tempire  d'un  sentiment  s^rieux  de  ses  devoirs  envers  lai- 
m^me,  envers  sa  Majesty,  envers  les  £tats-Unis,  nos  alli^Sy  envers  toute  autre  nation  avec  qui 
sa  Majesty  est  en  relations  d^amUU  et  d^alliance,  et  acec  qui  des  questions  de  oe  genre  peuvent 
par  la  suite  t^ilever. 

"Le  sentiment  de  son  devoir  Ini  a  fait  voir  que  ce  n'est  \k  nl  une  question  k  tralter 
l^g^rement  ni  une  question  sans  importance.  Si  Ton  avait  r^ellement  rintention 
d'^luder  la  loi  du  royaume,  c'<^tait  le  devoir  du  gouvemement  de  se  servir  de  tous  les 
moyens  possibles  pour  eonstater  la  v^rit^  et  pour  empdcher  F^vasion  de  vaisseaux  des- 
tines k  attaquer  une  puissance  amie.'^ 

Les  sentiments  exprim^  dans  ce  disconrs  font  honnenr  k  Thomme,  et  k  lliomme 
dYtat.  Ici,  enfin,  on  reconnatt  le  lan^^ge  d'une  conscience  ^clair^,  et  d'un  Jnrisoon- 
sulte  ii  la  hauteur  de  ses  grands  devoirs,  an  lieu  des  excuses  et  des  faiblesses  qui  rem- 
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cuses  and  weaknesses  with  which  Lord  RusselPs  correspondence  is  filled. 
Every  word  of  this  memorable  speech  is  worthy  of  consideration. 

Here,  it  was  the  Government  which  acted  on  its  own  responsibility, 
and  which  detained  the  suspected  vessels.  It  was  the  Government 
which  gave  notice  to  the  parties  interested  that  the  law  should  not  be 
evaded,  and  that  the  vessels  should  not  leave  the  Mersey  until  the  pend- 
ing inquiry  should  result  in  proving  whether  or  not  these  vessels  were 
intended  for  the  confederates.  It  was  the  Government  which  must  act 
in  determining  that  what  had  taken  place  with  regard  to  the  Alabama* 
(and  I  add  in  parenthesis,  with  regard  to  the  Florida)  should  not  be  re- 
peated with  respect  to  these  ships.  And  the  Government  acted  under 
a  serious  sense  of  its  duty  to  itself,  to  Her  Majesty,  to  the  United  States, 
and  to  every  other  nation  with  which  Her  Majesty  has  the  same  rela- 
tions of  amity  and  alliance  as  with  the  United  States. 

It  must  be  remembered  that,  in  conformity  with  the  advice  of  Sir 
Boundell  Palmer,  the  Government  had  already  instituted  regular  judi- 
cial proceedings  against  the  Alexandra  and  the  Pampero. 

And  it  was  the  Government  which  acted,  prompted  by  the  sense  of 
its  duty  toward  the  United  States.  What  a  contrast  to  that  which  the 
Government  did  not  do  in  regard  to  the  Alabama  and  Florida ! 

The  Government  had  thrown  on  Mr.  Adams  and  on  Mr.  Dudley  all 
the  cares  with  regard  to  the  Alabama  and  Florida;  refusing  to 
act  on  its  own  responsibility,  it  had  disdainfully  invited  the  United 
States  to  act  on  their  responsibility.  It  remained  with  its  arms  folded, 
whilst  rogues  devoid  of  honesty  or  shame  were  unworthily  deceiving  it 
on  the  subject  of  the  ownership  and  destination  of  these  vessels.  There 
was  no  provisional  investigation,  no  initiative,  on  the  part  of  the  Govern- 
ment, but  an  absolute  refusal  to  act  otherwise  than  by  legal  proceedings, 
and  those  to  be  originated  by  the  United  States. 

Now,  what  did  the  Government  do,  acting  of  its  own  accord  and  on 
its  own  responsibility,  in  the  case  of  the  "  rams?^  Did  it  institute  judi- 
cial proceedings  f    Did  it  seize  the  vessels  ?    Did  it  arrest  them  !    Was 

plissent  la  correspondance  do  Lord  Russell.  Chaque  mot  do  ce  ni<5morable  discours  est 
diffne  de  cousid^ratioD. 

Ici,  c'est  le  gouYoruement  qui  a  agi  sons  sa  propre  responsabilit^,  et  qui  a  d<5teuu  les 
vaisseanx  suspects.  C'est  le  gouvernemeut  qui  a  pr^veuu  les  parties  int^ressees  que  la 
lot  lie  serait  pas  61ud€e  et  que  les  uavires  do  sortiraient  de  la  Mersey  qu'apr^s  que  Veu- 
qndte  coniniencde  aurait  abouti  ^  prouver  si,  oui  ou  Don,  ces  vaisseanx  ^taieut  destiudt^ 
aux  conf6ddr6s.  C^est  le  gonverDeiiieDt  qui  a  dO  agir  en  ddcidaut  que  ce  qui  avait  eu 
lien  relativement  k  TAlabama  (et  j'ajoute,  par  |>areDtb^se,  relativeineut  k  la  Florida) 
ne  se  renouvellerait  pas  par  rapport  &  ces  navires.  Et  le  gouvernemoDt  a  agi  sous 
Fempire  d'un  sentiment  s<5rieux  de  ses  devoirs  envers  Ini-m^me,  envers  sa  Miyestd,  en- 
vers  les  £tats-Unis  et  envers  toute  autre  nation  avec  laquelle  sa  M^est^  a  des  rela- 
tions d'amiti^  et  d'alliance  comme  avec  les  £tats-Unis. 

Sonvenons-nons  que,  conformdment  anx  conseils  de  Sir  Ronndell  Palmer,  le  gonvenie- 
ment  avait  ddj^  iuteutd  des  poursuites  judiciares  en  r^gle  contre  TAlexaudra  et  le  Pam- 
pero. 

£t  c'est  le  gonvernement  qui  agissait,  ponssd  par  le  sentiment  de  ses  devoirs  envers 
les  £tats-Unis.  Quel  contraste  avec  ce  que'le  gouvernemeut  ne  faisait  pas  relative- 
ment k  FAlabama  et  &  la  Florida ! 

Le  gouvernemeut  avait  rejet^  snr  Mr.  Adams  et  sur  Mr.  Dudley  tous  soins  relatifs  h 
FAlabama  et  k  la  Florida ;  refusant  d'agir  sous  sarespousabilitd,  il  avait  d^aigneusement 
invito  les  ^tats-Unis  k  a^r  sous  leur  responsabilitd.  II  est  restd,  les  bras  crois^,  tan- 
dis  que  desescrocs,  sans  foi  et  sans  honte,  le  trompaient  indignement  an  snjet  de  la  pro- 
pri^t^  et  de  la  destination  de  ces  navires.  NuUe  euqudte  provisoire,  nuUe  initiative  de 
la  part  dn  gonvernement;  refus  absolu  d'agir  antrement  que  par  nue  poursnite  jadici- 
aire,  et  oeUe-ci  due  k  Tinitiative  des  £tat8-Unis. 

Or,  qu'a  faitle  gouvernemeut,  agissant  de  lui-mdme  et  sons  sa  propre  responsabilitd, 
dans  le  cas  des  "ranisf  A-t-il  provoc[u6  une  poursuite  Judiciairef  A-t-il  saisi  lee^ 
navires  f    Les  a-t-il  arrStds?    A-t-on  agi  sur  des  't<5moignages  suffisancs  pour  jnstifier 
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action  taken  on  evidence  sufficient  to  justify  the  seizure,  and  such  as  had 
been  required  Irom  Mr.  Adams  and  Mr.  Dudley  with  regard  to  the 
Florida  and  the  Alabama  f  No,  none  of  these  precautions  were  taken. 
But  the  Government  ordered  an  inquiry  similar  to  that  which  Mr.  Adams 
had  begged  it  to  make  in  the  case  of  the  Florida,  and  detained  the  "  rams^ 
pending  the^result  of  the  inquiry,  "in  order  to  use  all  possible  means  to 
ascertain  the  truth,  and  to  prevent  the  escape  of  vessels  intended  to  be 
used  against  a  friendly  Power." 

•    This  is  the  due  diligence  of  the  Treaty:  "To  use  all  possible  means 
ivfuuiion  of  .lue  to  asccrtaiu  the  truth  and  prevent  the  escape  of  the  ves- 

In  order,  then,  to  prove  in  the  most  convinciug  manner  that  the  British 
Government  did  not  employ  due  diligence  in  the  ca^ie  of  the  Florida 
and  in  that  of  the  Alabama,  it  is  sufficient  to  notice  what  the  Government 
obstinately  refused  or  certainly  neglected  to  do  with  respect  to  those 
vessels,  and  what  it  did  actively  and  on  its  own  initiative  with  regard 
to  the  "rams."  The  comparison  necessarily  leads  to  a  conclusion  ad- 
verse to  Great  Britain.  And  Sir  Hugh  Cairns  was  perfectly  right  ia 
saying  on  that  occasion — "Either  the  Government  must  contend  that 
what  they  did  in  the  affair  of  the  *rams'  was  unconstitutional,  or  they 
ought  to  have  done  the  same  with  regard  to  the  Alabama,"  (and  I  add 
with  regard  to  the  Florida,)  "and  they  are  liable." 

It  remains  to  be  seen  exactly  what  the  Government  did  with  regard 
to  the  "rams."  Sir  lioundell  Palmer  categorically  affirms  that  fiese 
vessels  had  not  been  seized,  but  that  they  had  been  detained.  He 
repeats  this  declaration. 

In  another  speech,  it  is  true,  he  says,  speaking  of  the  Alexandra,  that 
the  Government  thought  it  its  duty  to  seize  the  ship  or  vessel,  accord- 
ing to  the  form  of  proceeding  under  the  Customs  Acts,  (Argument,  p.  15.) 

But  such  was  not  the  course  followed  with  regard  to  the  rams,  for 
they  were  not  seized  at  all,  they  were  simply  detained.  But  how  de- 
tained !  The  context  clearly  implies  that  they  were  detained  by  means 
of  a  notification  on  the  part  of  the  Government  to  the  builders  and  to 


la  saisie,  et  pareils  k  ceax  qii'on  avait  r(?Glamds  de  Mr.  Adams  et  de  Mr.  Dudley  &  T^^ard 
de  la  Florida  et  de  TAlabama  f  Non,  aucune  de  ces  precautions  n^a  6t6  prise.  Mais  le 
^ouvememeut  a  ordonnd  one  enqudte  semblable  k  celle  que  Mr.  Adams  Tavait  pri^  de 
taire  pour  la  Florida  et  k  d<^tenu  les  ^'rams/'  en  attendant  ler^snltat  de  Fenqu^te,  "afin 
lie  se  servir  de  tons  les  moyens  possibles  pour  coustater  la  v^rit^^  et  pour  emp^her 
r^^vasion  de  vaisseaux:  destinds  k  attaquer  une  puissance  amie." 

Voici  les  dues  diligences  des  regies  du  trait<^. :  "  Se  servir  de  tons  les  moyens  possi- 
bles pour  coustater  la  v<^rit<^  et  pour  empdcher  Pdvasion  des  vaisseaux." 

Done,  pour  <Stablir  jusqn'^  T^vidence  la  plus  absolne  que  le  gouvernemeut  anglais 
n*avait  pas  employ<^  les  dues  diligences,  dans  le  cas  de  la  Florida  et  dans  celui  de 
TAlabama,  il  suffit  de  noter  ce  que  le  gouvemement  a  obstin6ment  refus^,  on  certaioe- 
ment  n^glig^,  de  faire  relativement  k  ces  vaisseaux,  et  ce  qu^il  a  fait  activement  et  de 
8a  propre  initiative  relativement  aux  **  rams.''  ha,  comparaison  am^ne  forc6ment  ane 
conclusion  qui  est  k  la  charge  de  la  Grande- Bretagne.  £t  Sir  Hugh  Cairns  avait  pleine- 
ment  raison  de  dire  k  cette  occasion:  "Ou  le  gouvemement  doit  sontenir  que  ce 
qn'il  a  fftit  dans  Faffaire  des  '*  rams''  n'^tait  pas  constitutionnel,  aa  il  anrait  dt  agir  de 
uiAme  k  regard  de  FAlabama,  [et  j'l^oute  de  la  Florida,]  et  il  est  responsable." 

Reste  k  savoir  exactement  ce  que  le  gouvemement  a  fait  k  regard  des  **  rams."  Sir 
Ronndell  Palmer  aflirme  cat^goriqaement  que  ces  navires  n'avaient  pas  6t6  saisis,  mais 
qu'ils  avaient  ^t6  detenus.    Ilr^it^re  cette  declaration. 

Dans  un  autre  discours,  il  est  vrai,  en  parlant  de  FAlexandra.  il  dit  que  le  goa- 
vemement  oroyait  de  son  devoir  de  saisir  ce  navire  on  b&timent,  selon  la  procedure  im- 
pos^e  par  les  lois  de  la  douane.    (Argument,  ptLge  15.) 
\     Mais  telle  n'etait  pas  la  procedure  snivie  &  regard  des  "  rams/'  car  lis  n'^taient  pas 
^» ws  du  tout ;  ils  <$taient  simplement  detenus.    Mais  detenus,  comment  t    Le  contexts 

plique  clairement  qn'ils  i^taient  d<$tenus  au  moyen  d'une  notification,  de  la  part  d« 


waists 
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the  pretended  owners,  no  doubt  accompanied  by  corresponding  orders 
addressed  to  the  officers  of  the  Customs. 

The  Counsel  of  Great  Britain  loudly  and  positively  affirms  that  the 
means  adopted  on  the  responsibility  of  the  Government,  that  is  to  say, 
by  the  spontaneous  action  of  the  Ministers  intrusted  with  the  executive 
l)ower  of  the  Crown,  were  perfectly  legal  and  constitutional.  We,  the 
Counsel  of  the  United  States,  are  happy  to  be,  on  this  point,  of  the  same 
opinion  as  the  Counsel  of  Great  Britain. 

But  in  that  case  due  diligence  was  not  exercised  with  regard  to  the 
Florida  and  the  Alabama.    The  consequence  is  inevitable. 

In  the  extract  from  Sir  lioundell  Palmer's  speech  on  the  subject  of  the 
Alexandra,  I  find  an  expression  which  strikes  me.  He  says :  "  You 
cannot  stop  the  ship  by  going  before  a  magistrate;  it  must  be  done 
upon  the  responsibility  of  the  Government." 

How  !  It  must  be  done  upon  the  responsibility  of  the  Government. 
Then  the  officers  of  the  Customs  were  laughing  at  Mr.  Dudley,  or  else 
they  willfully  deceived  him,  when  they  recommended  him  to  begin  legal 
proceedings  on  his  own  (Dudley's)  responsibility.  Then,  moreover, 
when  Lord  Bussell  asked  Mr.  Adams  for  evidence,  the  latter  was  en- 
tirely right  in  replying  that  he  had  neither  the  power,  nor  the  means,  of 
instituting  legal  proceedings  in  England.  Then,  too,  the  Government 
totally  failed  in  its  duty  of  due  diligence  with  regard  to  the  Florida  and 
Alabama. 

OF  THE  POWERS  OF  THE  CROWN  IN  ENGLAND. 

The  Counsel  of  Great  Britain  endeavors  to  repl^'  to  the  arguments  of 
the  United  States  with  regard  to  the  powers  of  the  Crown,    p^,,,„  ^^  i,,. 
by  raising  loud  cries  of  arbitrary  power,  and  violation  of  ' "' '' 
the  laws  and  constitution  of  England. 

Let  us  understand  one  another.  Either  England  possesses  the  means 
of  preventing,  within  her  territorial  jurisdiction,  the  belligerent  enter- 
prises of  unauthorized  individuals ;  or  else  she  does  not  possess  them. 
There  is  no  escape  from  this  dilemma. 

gouvememeiit,  aux  constructeurs  et  aux  pr^teudus  propritHaires,  sans  iloute  avec  des 
ordres  correspondants  adressds  aax  ofticiers  de  la  donane. 

Le  conseil  de  la  Grande-Bretagoe  affirme,  haatement  et  positivement,  que  les  moyens 
adopt<58  sons  la  reeponsabilit^  du  gou  veraemen  t, — c'est-^i-dire,  par  le  mouvement  spontaii<^ 
des  ministres  d^positaires  du  pouvoir  ex<^cutif  de  la  Couronne, — 6taieut  parfaitement 
l^gaux  et  constitntionnels.  Nous,  couseils  des  ^tats-Unis,  nous  sommes  heureux  d'dtre^ 
socrs  ce  rapport,  du  m^me  avis  que  le  conseil  de  la  Grande-Bretague. 

Mais  alors  ou  n'a  pas  pratique  les  dues  diligences  au  snjet  de  la  Florida  et  de  FAla- 
bama.    La  cons^uence  est  inevitable. 

Dans  Textrait  du  disconrs  de  Sir  Ronndell  Palmer,  au  si\jet  de  TAlexandra,  Je  trouve 
uue  phrase  qui  me  frappe.  U  dit :  *^  Vons  ne  pouvez  pas  Farrdter  en  aUant  chez  un 
inagistrat ;  il  faut  que  cela  se  passe  sons  la  responsabilit<5  du  gouvemement/' 

Comment?  t? /ant  que  cela  se  passe  sdns  la  responsabiiit6  an  gouvernement  f  Alors 
les  officiers  de  la  douane  se  sont  moqu^^s  de  Mr.  Dudley,  ou  bien  ils  Font  soiemment 
tromp^,  quand  ils  lul  ont  recommandd  de  commencer  des  poursuites  Jndiciaires  sons  sa 
propre  responsabilit^,  k  lui,  Dudley.  Alors  aussi,  quand  Lord  Russell  a  demand^  deH 
preuves  k  Mr.  Adams,  celui-ci  avait  mille  fois  raison  de  r^pondre  qu'il  n'avait  ni  le  pou- 
voir ni  les  moyens  d^ntenter  des  poursuites  jndiciaires  en  Angleterre.  Alors,  aussi,  le 
gouvemement  a  totalemeut  failli  it  son  devoir  des  dues  diligences  rolativenient  a  la 
Florida  et  ;\  T Alabama. 

DES  POU\'OIRS  DE  LA  COUROXXE  D*AXGLETEURE. 

Le  conseil  de  la  Grande-Bretague  essaie  de  r^pondre  aux  arguments  des  £tats-Uni8, 
relativement  aux  pouvoirs  de  la  Couronne,  en  ponssant  les  hauts  cris,  en  parlamt  d'ar- 
bitraire  et  de  violation  dee  lois  et  de  la  constitution  d'Angleterre. 

Entendons-nons.  Ou  bien  I'Angleterre  possMe  les  moyens  d^emp^ber  dans  sajuri- 
diction  territoriale  les  entreprises  bellig^^rantes  d'individus  non-autorisds,  ou  bien  elle 
ne  les  pos8<'de  pas.    On  ne  pent  pas  ^chapper  i\  ce  dilemme. 
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If  sbe  possesses  those  means  and  does  not  exercise  them,  she  is  want- 
ing in  the  due  diligence  of  the  Treaty. 

If  she  does  not  possess  them,  in  consequence  of  the  impediments  she 
has  allowed  her  jurists  to  impose  on  her,  and  if  she  has  gone  so  far  as 
to  abdicate  all  real  national  sovereignty,  she  is  still  wanting  in  the  due 
diligence  of  the  Treaty. 

As  is  well  said  by  Vattel :  'Mf  a  sovereign  who  could  retain  his  sub- 
jects in  the  rules  of  justice  and  peace  suffers  them  to  ill-treat  a  nation, 
either  in  its  body  or  members,  he  does  no  less  harm  to  the  whole  nation 
than  if  he  ill-treated  it  himself.'' 

As  Phillimore  says :  *'  Each  State  has  a  right  to  expect  from  another 
obii  tion«  im-  *^®  observance  of  international  obligations,  without  regard 
po^ed'tyinter'nl-  to  what  may  be  the  municipal  means  which  it  possesses  for 
8u.*hed  from  n.uai  eniorciug  it8  observauce." 

As  says  Dana,  on  the  subject  of  the  law  of  the  United 
States : 

Our  obligation  arises  from  tbe  law  of  nations,  and  not  from  our  own  statutes,  and  is 
measured  by  tbe  law  of  nations.  Our  statutes  are  only  means  for  enabling  ns  to  per- 
form our  international  duty,  and  not  tbe  affirmative  limits  of  tbat  duty.  We  are  as 
mncb  responsible  for  insufficient  macbinery,  when  tbei'e  is  knowledge  and  opportunity 
for  remedying  it,  as  for  any  otber  form  of  neglect.  Indeed,  a  nation  may  be  said  to  be 
more  responsible  for  a  neglect  or  refusal,  wbicb  is  an  imperial,  continuous  act,  and  gen- 
eral in  its  operation,  than  for  neglect  in  a  special  case,  which  may  be  a  fault  of  snb- 
ordi  nates. 

Such  is  the  recognized  law  of.nations.  The  Counsel  of  Great  Britain 
admits  it.    Then  what  is  the  use  of  a  dissertation  on  arbitrary  power! 

The  Counsel  appears  to  assert  tbat  what  is  done  by  any  Government 

beyond  the  provisions  of  a  written  late  is  arbitrary. 

I  understand  this  notion  when  speaking  of  a  really  constitutional 

consiitnf  ion«i  Govcmment,  like  Italy,  Brazil,  Switzerland,  or  the  United 

<i.r.u"oi'ih"  Bf/tM,  States.     In  those  countries  the  executive  functionaries. 

King,  Emperor,  President,  no  matter  what  the  title,  and 


Si  elle  possede  ces  moyens  et  ne  les  exerce  pas,  elle  maufjue  aux  dues  diligences  dii 
irait<S. 

Si  elle  ne  les  possede  pas,  h  cause  des  entraves  qu'elle  a  permis  ji  ses  li^gistes  de  lui 
imposer,  et  si  elle  en  est  arrivde  au  point  d^abdiquer  toute  veritable  souveraiaeti' 
nationale,  elle  manque  encore  aux  dues  diligences  du  trait<5. 

Comrae  le  dit  bien  Vattel :  "Si  un  sonveraiu,  qui  pourrait  retenir  ses  sujets  dans  les 
rt'glesde  la  justice  et  de  lapaix,  souffrequHls  maltraitent  une  nation,  on  dans  son  corps 
ou  dans  ses  membres,  il  ne  fait  pas  moins  de  tort  ^  toute  la  nation  que  S'il  la  maltraitait 
lui-mdme." 

Comuie  le  dit  Phillimore :  "  Cbaque  dtat  a  le  droit  d'attendre  d'un  autre  raccomplit«e- 
ment  des  obligations  internationales  sans  <^gard  k>  ce  que  peuveut  Otre  les  moyen.>4 
municipanx  qu'il  possMe  pour  les  faire  observer." 

Comme  le  dit  Dana,  k  propos  des  lois  des  £tats-Uuis : 

"  Notre  obligation  ualt  du  droit  des  gens  et  non  de  nos  propres  statuts,  et  c'ebt  du 
droit  des  gens  qu'elle  re^oit  sa  mesure.  Nos  statute  ne  sont  qu'uu  moyen  de  nous  mettre 
en  ^tat  de  remplir  notre  devoir  international,  et  non  les  limites  affirmatives  de  ce  de- 
voir. Nous  sommes  autaut  respousables  de  Tinsuffisance  d^une  machine,  quand  nous 
connaissons  les  moyens  et  avons  Toccasion  d'y  porter  remade,  que  de  tout  antre  genre 
de  negligence.  Certes,  on  peut  dire  qu'une  nation  est  plus  responsable  d'une  negligence 
ou  d'un  refus  qni  est  nn  acte  souveraio,  coutiuu,  et  ayant  uu  caract^ro  de  gdudralitt' 
dans  sa  consommation,  que  d'uue  negligence  dans  no  cas  particulier  qui  peut  proveuir 
de  la  faute  de  snbordonnes." 

Tel  est  le  droit  des  gens  reconnu.  Le  conseil  de  la  Grande- Bretagne  I'admet.  Alors, 
:\  quoi  bou  disserter  sur  I'arbitraire  f 

Le  conseil  paralt  prdteudre  iyxe  ce  qui  est  fait  par  nn  gouvememeut  quelconque  en 
dehors  des  provisions  d'une  loi  ecrite  est  I'arbitraire. 

Je  comprends  cette  id^e  qnand  on  parle  d'un  gouveruement  vt'iitahlement  constitu- 
tionnel,  comme  I'ltalie,  comme  le  Brdsii,  comme  la  Suisse,  comme  les  £tats-Unis.  Dans 
ces  pays,  les  fonctionnaires  ^xecutifs,  Roi,  Empereur,  President,  n'importe  le  titre,  et 
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the  legislative  functionaries,  have  each  their  duties  and  their  powers 
traced  beforehand  by  a  written  national  compact.  There,  when  the 
Government^  that  is  to  say,  the  totality  of  the  national  powers,  acts,  it 
acts  in  conformity  with  the  compact,  with  the  Constitution,  and  by  means 
of  the  functionaries  specially  designated  according  to  the  Constitution. 
But  where  is  one  to  find  the  Constitution  of  England  ?  No  one  is  ignor- 
ant that  what  in  Englwd  is  called  "the  Constitution^  is  but  the  com- 
bination of  the  legislative  acts,  of  the  recognized  customs,  usages,  and 
traditions,  and  of  the  public  opinion  of  the  Kingdom.  For  the  execu- 
tive administration  there  is  the  Crown,  represented  by  its  responsible 
Ministers,  who,  in  these  latter  times,  have  arrogated  to  themselves  the 
title  of  "  Government  j''  there  is  the  Parliament,  which  makes  laws  and 
controls  the  Ministers,  and,  through  them,  the  Crown ;  there  are  the 
Courts,  which  interpret  the  written  laws,  and  which  also  interpret  the 
customs,  usages,  and  traditions  having  the  force  of  law ;  and  for  public 
opinion,  why,  there  are  the  newspapers  of  London. 

Now,  the  Ministers,  as  holding  powers  from  the  Crown  and  Parlia- 
ment, declare  war,  acknowledge  foreign  belligerence,  conclude  Treaties, 
recognize  new  States,  in  a  word  supervise  and  direct  the  foreign  rela- 
tions of  the  kingdom. 

Is  that  arbitrary  power  f  I  deny  it.  It  is  the  late  which  has  been 
established  by  tradition,  just  as  the  existence  of  Parliament,  the  right  of 
primogeniture,  the  privileges  of  the  peerage,  have  been  established. 

But  the  act  of  a  declaration  of  war  by  the  Crown,  or  the  conclusion  of 
any  Treaty,  profoundly  affects  private  interests.  Among  the  least  of  its 
effects  would  be  that  of  imposing  obstacles  to  the  departure  of  merchant- 
vessels  from  the  ports  of  the  kingdom.  Nevertheless,  in  this  contro- 
vers}',  we  are  asked  to  believe  that  it  would  be  arbitrary  to  detain  pro- 
visionally a  merchant- vessel  for  the  object  of  a  simple  inquiry  caused  by 
suspicions  as  to  the  legality  of  its  equipment  and  destination. 

Look  at  the  power  of  Parliament, — there  you  have  arbitrary  power. 
A  Parliament  held  to  be  omnipotent,  which  can  banish  and  even  try  a 


Jes  fouctionnaires  I<5gi8latif8,  ont  chacim  leiirs  devoirs  et  lenre  ponvoirs  tracds  d^avance 
par  nn  pacte  natioual  <5crit.  Lifc,  quand  le  gouvei^emenlf—c'est-ii-diTef  la  totality  dea 
ponvoirs  natiooaux, — agit,  il  agit  conform^ment  an  pacte,  dk  la  constitution,  et  par  Tiu- 
tenn^iaire  des  fooctionnaires  8p<Scialement  d^signds  d'apr^s  la  Constitution.  Mais  oil 
trouverla  constitution  de  I'Angleterre  T  Personne  nMgnore  que  ce  qu'en  Angleterre  on 
'appelle  '*la  constitution''  n'est  que  Vensemble  des  actes  Idgislatife,  des  contumeSi  des 
usaffes,  et  des  traditions  reconnues,  et  de  I'opinion  pnbliqne  du  royannie.  Ponr  Tad- 
ininiBtration  executive,  il  y  a  la  Couronne,  Tei)r^6ent^  par  ses  ministres  responsables, 
qui  dans  ces  demiers  temps  se  sont  arrog^  le  titre  de  "  gonvernemeut ; ''  il  y  a  le  Parle- 
ment,  qui  fait  des  lois  et  qui  oontr61e  )es  ministros  et,  par  enx,  la  Couronne ;  il  y  lea 
tribnnanx,  qni  interpr^tent  les  lois  Writes  et  qui  interpr^tent  aussi  les  contumes,  lea 
nsaffes,  les  traditions  ayant  force  de  lois ;  et,  ponr  Popinion,  U  y  a,  ma  foi,  les  Joumaux 
de  Londres. 

Maintenant,  les  ministres,  en  lenr  quality  de  fond^  de  pouvoir  de  la  Conronne  et  dn 
Parlement,  d^clarent  la  guerre,  constatent  la  belllg6rance  <^t1rangbrc,  concluent  des 
trait^s,  reconnaissent  des  ^tats  nouveaux,  eniin,  surveiUent  et  dirigent  les  relations 
^t^iieures  dn  royaume. 

£8t-ce  }h  de  Varbitraire  f  Je  le  nie.  C'est  la  Joi,  qui  s'est  dtablie  par  tradition,  pr<5- 
cis^ment  oomme  se  sont  6tablis  Texistence  dn  Parlement,  le  droit  de  primogeniture,  les 
privil^^gesdela  pairie. 

Mais  Facte  d'une  d^laration  de  gnerre  par  la  Couronne,  on  la  conclusion  d'un  traits 
qnelconque,  trouble  profonddment  lee  interdts  particuliers.  Parmi  les  moindres  de  ses 
eflfets,  serait  celni  d'imposer  des  entraves  ^  la  sortie  des  vaisseaux  marchands  des  ports 
dn  royanme.  Cependant,  dans  cette  controverse,  on  nous  invite  k  croire  qn'U  serait 
arbitraire  de  faire  d^tenir  provisoirement  nn  vaissean  marcband  pour  les  fins  d'une 
simple  enqudte  motiv^e  par  des  soupf  ons  sur  la  l^galit^  de  son  6quipement  et  de  sa 
destination. 

Le  poQToir  dn  Parlement,  voilii  Varbitraire.    Un  Parlement  cens^  omnipotent,  qui 
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King,  introduce  a  new  dynasty,  abolish  hereditary  succession  and  all  its 
legislative  and  judicial  privileges,  change  the  religion  of  the  State,  con- 
fiscate the  goods  of  the  Church,  take  from  the  Crown  the  administration 
of  the  international  relations  of  the  country, — ^is  not  this  the  reign  of 
despotism  ? 

But,  up  to  the  present  time.  Parliament  has  not  taken  from  the  Crown, 
that  is  say  from  the  Ministers,  the  direction  of  foreign  ait'airs.  It  may 
arrogate  to  itself  a  part  of  that  direction,  as  has  been  done  in  other  con- 
stutional  countries;  but  as  to  assuming  it  entirely,  that  would  be  diffi- 
cult in  the  present  state  of  Europe.      ' 

I  honor  England.  The  substance,  and  even  the  forms  of  the  institu- 
tions of  the  United  States  are  borrowed  from  the  mother-country.  We 
are  what  we  are,  first  of  all,  because  we  are  of  British  race,  language^ 
religion,  genius,  education,  and  character.  I  have  studied  England  at 
home,  in  her  Colonies,  in  her  establishments  beyond  the  seas,  and,  above 
all,  in  her  magnificent  Indian  Empire.  She  is  rich,  great,  and  powerful 
as  a  State,  not,  in  my  opinion,  because  of  the  subjection  of  her  Ministers 
to  the  scrupulous  and  daily  criticism  of  the  House  of  Commons,  but  in 
spite  of  it,  as  I  remember  to  have  heard  said  by  the  late  Lord  Palmer- 
ston.  It  is  not  the  strong,  but  rather  the  weak  side  of  her  Government, 
as  one  sees,  moreover,  in  the  present  controversy.  It  is  not  worth  while, 
therefore,  to  deny  to  the  Crown  executive  powers  necessary  for  the  peace 
of  the  kingdom;  nor,  in  the  present  case,  to  raise  cries  of  arbitrary 
power,  in  the  face  of  the  admitted  omnipotence,  that  is  to  say,  of  the 
absolute  despotic  power  of  Parliament,  whose  real  force  tends  every  day 
to  concentrate  itself  more  and  more  in  the  House  of  Commons  alone. 

Such  a  Constitution,  so  undefined,  continues  to  work,  thanks  above 
all  to  the  practical  good  sense  of  the  English  people,  to  their  wholesome 
respect  for  trailitions,  to  their  special  talent  for  government,  to  their 
praiseworthy  national  pride,  and  to  the  elasticity  of  their  political 
forms,  which  allows  of  every  one  being  received  and  placed  in  the  govern- 
ing clasSy  who,  no  matter  where  within  the  limits  of  the  empire,  is  dis- 
tinguished by  eminent  qualities. 


peut  cbasser  et  rapine  ja^er  nn  roi,  introdnire  nne  dynastie  noavelle,  abolir  I'h^rMit^ 
et  tons  868  pnvil<^ge8  l^gislatifs  et  judicial  res,  changer  la  religion  de  P^tat,  confisqaer 
les  biens  de  P^glise,  enlever  ^laCouronne  I'admiuistrationdes  relations intemationales 
da  pays, — n'est-ce  pas  le  rfegne  de  I'arbitraire  t 

Mais,  jusqu'ii  pr^nt,  le  Parlement  n'a  pasenlev6  h  la  Couronne^^'est-^-dire,  anx 
ininistres, — la  direction  des  affaires  ^traIlg^re8.  II  pent  s*arroger  nne  partie  de  cette 
direction,  comme  on  Pa  fait  dans  d'antres  pays  constitntionnels ;  mais  qnant  ^  seTarro- 
ger  enti^reinent,  ce  serait  difficile  dans  IMtat  actuel  de  I'finrope. 

J'honore  TAngleterre.  Le  fond  et  m^me  la  forme  des  institutions  des  fitats-Uuis  sent 
emprnnt<Ss  k  la  m^re-patrie.  Noussommes  ce  que  nous  somnies,  d'abord  parce  qne  nous 
sommes  de  race,  de  langue,  de  religion,  de  g^uie,  d'^ncation  et  de  caract^re  britan- 
uiques.  J'ai  ^tudi^  I'Augleterre  chez  elle,  dans  ses  colonies,  dans  ses  ^tablissements 
d'outre-mer  et  surtout  dans  son  magnifique  empire  des  Indes.  £Ue  est  riche,  grande, 
pnissante,  comme  <5tat ;  uon,  selon  moi,  k  cause  de  la  sm'^tion  de  ses  ministres  h  la 
critique  m<^ticulease  et  jonrnalii^re  de  la  Cbambre  des  communes,  mais  en  d^pit  de 
cela,  comme  je  me  souviens  de  I'avoir  entendu  dire  par  feu  Lord  Palmerston.  Ce  n'est. 
pas  le  c6t^  fort,  c'est  plut6t  le  c6t^  faible,  de  son  gouvernement;  on  le  voit  du  reste  dans 
cette  controverse.  II  ne  vaut  done  pas  la  peine  de  refuser  k  la  Courpnne  des  ponvoirs 
ex^cutifs  n<Sce8saires  k  la  paix  du  royaume,  ni  dans  le  cas  actuel  de  crier  k  Parbitraire, 
en  presence  de  Pomnipotence  reconnne,  c'e8t-il-dire,de  I'arbitraire  absolu  du  Parlemeut, 
dont  la  force  r^llo  tend  chaque  jour  k  se  concentrer  de  plus  en  plus  dans  la  seule 
Cbambre  des  communes. 

Une  telle  constitution,  aussi  ind^termin<Se,  continue  de  fonctiouner,  grftce  snrtont  an 
bon  sens  pratique  du  peuple  anglais,  k  son  respect  salutaire  des  traditions,  k  son  g^nie 
gouvememental  particulier,  k  sa  louable  fiert6  nationale  et  k  IVlasticit^  de  ses  formes 
politiques, — <^la8ticit<5  qui  pennet  de  recevoir  et  de  placer  dans  la  clas&e  gouretiiaHte  tout 
ce  qui,  n'importe  oti,  dans  les  limltes  de  I'empire,  se  met  en  relief  par  des  qualit<^8  <^mi- 
uentes. 
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Thus  liberty  aud  order  are  reconciled.  But  liberty  and  order  equally 
require  that  the  public  peace  should  not  be  disturbed  by  the  intrigues 
and  mercenary  interests  of  individuals  for  wane  of  a  little  repressive 
power  placed  in  the  hands  of  the  Crown. 

Parliament  in  its  omnipotence  might  easily  have  remedied  the  defects 
of  the  municipal  law  if  it  had  chosen.  It  has  since  done  so.  But  it  did 
not  do  it  in  proper  time,  and  this  it  is  which  constitutes  a  failure  in  the 
due  diligence  of  the  Treaty^. 

America,  on  the  contrary-,  has  several  times  done  this  at  the  right 
moment,  in  the  interests  of  her  friendly  relations  with  Great  Britain. 

THE  RUSSIAN  SHIPS. 

The  British  Counsel  quotes  and  approves  the  opinion  of  the  English 
Judges  given  in  Fortescue's  Eeports.    They  were  of  opinion    cn*e  or  the  ru.. 
"  that  the  Crown  had  no  power  by  law  to  prohibit  the  build-  ''••'•»''i«- 
ing  of  ships  of  war,  or  ships  of  great  force,  for  foreigners  in  any  of  His 
Majesty's  dominions.''    (P.  18.) 

Two  Judges  had  given  this  opinion  in  1713  5  other  Judges  (it  is  not 
said  how  many)  gave  the  same  opinion  in  1721.  The  vessels  were  built 
for  Russia,  and  contrary  to  the  remonstrances  of  Sweden. 

In  1713  there  was  open  war  between  Eussia  and  Sweden.  It  was  four 
yeai«  after  the  battle  of  Pultowa.  Charles  XII  had  taken  refuge  in  Tur- 
key, and  the  Sultan  was  in  vain  endeavoring  to  persuade  him  that  he 
oagnt  to  return  to  his  own  States. 

The  Elector  of  Hanover,  who  had  become  King  of  England,  had  just 
taken  part  in  the  spoliation  of  Charles  XII.  Eussia  had  conquered 
Finland. 

In  1714  the  Eussians  burned  and  destroy e4f  the  Swedish  fleet  off  the 
Island  of  Aland.  If  it  is  true  that  the  Czar  had  had  vessels  of  war  built 
in  England,  there  is  no  doubt  that  these  vessels  contributed  to  the  vic- 
tory of  Aland. 

Conclusidn:  that  in  1713  the  interests  of  the  Elector  of  Hanover 


Ainsi  se  tronyent  concili^s  la  liberty  et  Pordre.  Mais  la  liberty,  antant  que  I'ordre, 
demande  qne  la  paix  pnbliqne  ne  soit  pas  troobl^  par  les  intrigues  et  les  int^rdts 
merc^naires  des  indiviaus,  faute  d'un  peu  de  pouvoir  r^pressif  confix  aox  mains  de  la 
Cooroune. 

Le  Parlement  dans  son  omnipotence  aurait  bien  pa  rem^ier  anx  d^fants  de  la  lol 
rounicipale,  sMl  I'avait  voulu.  II  Fa  fait  depnis  lore.  Mais  ii  ne  Fa  pas  fait  en  temps 
utile,  et  c'est  \ii  ce  qui  constitue  un  manquement  aux  dues  diligences  dn  traits. 

L'Am^riqne,  au  coutraire,  Ta  fait  plnsienre  fois  en  tempd  utile,  dans  I'int^rdt  de  ses 
relations  amicales  avec  la  Grande-Bretague. 

LES  VAI8SEAUX  RUSSBS. 

Le  conseil  cit«  et  approuve  Topinion  des  juges  anglais  dans  les  rapports  de  For- 
tescue.  lis  fnrent  d'avis  *^  qne  la  Couronne  u'avait  pas  le  pouvoir,  selon  les  lois,  de 
d^fendre  la  construction  des  navires  de  guerre,  ou  des  navires  d'nne  grande  force^  pour 
le  compte  des  ^trangere  dans  un  des  ^tats  de  sa  Majesty,  (p.  16.) 

Beux  juges  avaient  6mis  cet  avis  en  1713;  d'autres  juges  (on  ne  dit  pas  combien) 
^mirent  le  mdme  avis  en  1721.  On  constrnisit  les  vaisseaux  pour  la  Russie,  et  en  oppo- 
sition aux  remon  trances  de  la  Su^e. 

£n  1713,  il  y  avait  guerre  ouverte  entre  la  Russie  et  la  SuMe.  C^tait  quatre  ans 
apr^  la  bataille  de  Pultava.  Charles  XII  s'^tait  r^fugi^  en  Turquie,  et  le  Sultan 
s'effor^ait  en  vain  de  Ini  pereuader  qu'il  devait  retoumer  dans  ses  propres  ^tats. 

L'£lectenr  de  Hanovre,  devenn  Roi  d'Angleterre,  venait  de  prendre  sa  part  dans  les 
d^ponilles  de  Charles  XII.    La  Rnssie  avait  cononis  la  Finlande. 

En  1714,  les  Russes  brtkl^rent  et  d^truisirent  la  flotte  suMoise  devant  Vile  d' Aland. 
S'il  est  vrai  que  le  Czar  avait  fait  construire  des  vaisseaux  de  guerre  en  Angleterre,  il 
est  hors  de  donte  que  ces  vaisseaux  contribn^rent  k  la  victoire  d' Aland. 

Conclusion  :  en  1713  les  intdrdts  de  Tfilecteur  de  Hanovre  le  portaient  k  favoriser. 
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indaced  him  to  favor,  or  at  least  not  to  oppose,  the  policy  of  the  Czar ; 
aud  the  opinion  of  the  two  Judges  at  that  period  were  onofficial  opinions 
of  no  value. 

As  to  the  opinion  of  1723,  the  wind  then  blew  the  other  way :  Eng- 
land was  in  favor  of  Sweden ;  the  peace  of  Neustadt  had  just  been  con- 
cluded ;  and  the  construction  of  vessels  of  war  for  the  service  of  the 
Czar  was  no  longer  contrary  to  European  international  law. 

To  return  to  the  question  of  the  power  of  the  Crown.  Were  they 
armed  or  unarmed  vessels  which  were  being  built  for'  the  Czar  ?  His- 
tory is  not  explicit  on  this  point.  In  the  former  case,  there  would  have 
been,  in  1713,  open  violation  of  international  law.  There  is,  then,  reason 
to  believe  that  these  vessels  were  not  armed. 

The  Report  speaks  of  "  His  Majesties  dominions.^  What  dominions? 
England  ?    I  doubt  it. 

Kow  suppose  that  from  1713  till  the  Act  of  1819,  there  was  in  England 
no  law,  no  power  of  coercion,  capable  of  preventing  the  building,  equip- 
ping, arming,  and  sending  forth  of  vessels  of  war  intended  to  fight 
against  a  State,  the  friend  aud  ally  of  England. 

Then,  during  that  great  eighteenth  century,  and  during  no  one  can 
tell  how  many  centuries  previous,  England  had  been  entirely  powerless 
to  defend  her  own  sovereignty,  and  to  protect  her  friends  against  the 
crimes  of  foreigners  making  her  territory  the  base  of  their  l^lligefent 
operations. 

I  do  not  believe,  I  will  never  believe,  that  such  was  the  national  impo- 
tence of  England,  and  I  do  not  understand  how  any  one  can  attempt  to 
push  the  exaggeration  of  private  liberty  so  far  as  to  annihilate  all 
national  sovereignty,  and  to  make  England  the  involuntary  accomplice 
of  all  the  maritime  wars  <ff  Europe. 

Consequently,  I  leave  out  of  the  question  the  opinions  reported  by 
Fortescue.  It  is  not  my  business  to  fathom  this  mystery,  but  assuredly 
a  mystery  there  is ;  and  I  beg  the  Arbitrators  to  be  so  good  as  to  con- 
sult the  numerous  contrary  opinions  collected  in  Note  (B)  annexed  to 
the  Argument  for  the  United  States. 


on  tont  an  nioios  k  ne  pas  entraver,  la  politiqae  da  Czar;  et  Tavis  des  denx  juf^es 
d'alors  ^taient  des  avis  officieux,  sans  valenr  ancnne. 

Quant  k  Tavis  de  1723,  le  vent  avait  alors  tourn^  :  PAuj^leterre  favorisait  la  Sn^de ; 
la  paix  de  Neustadt  venait  d'etre  conclne ;  et  la  construction  des  vaisseanx  de  gnerre 
ponr  le  service  du  Czar  n'^tait  plus  en  conflit  avec  le  droit  des  gens  de  I'Enrope. 

Kevenons  h  la  qnestiou  du  ponvoir  de  la  Conronne.  £taient-ce  des  vaisseanx 
arm^  en  gnerre  on  des  vaisseanx  non  arm^  en  guerre  qu'on  coustmisit  ponr  le 
Czar  f  L'histoire  n'est  pas  explicite  snr  ce  point.  Dans  le  premier  pas,  il  y  anrait  eu, 
en  1713,  violation  manifeste  du  droit  des  gens.  Done,  il  y  a  lieu  de  croire  que  oes 
vaisseanx  n'dtaient  pas  arni^  en  guerre. 

Le  rapport  parle  "  des  4tat»  de  sa  MajesW*  Quels  6tat8  f  L'Xngleterre  T  J'en  donte. 

Or,  supposons  qne,  depuis  1713  jusqu'A.  la  loi  de  1819,  11  n'y  ait  en  en  Angleterre 
ancnne  loi,  ancnn  ponvoir  coercitif,  capables  d'emp4ober  dans  ses  ports  la  constrnotion, 
r^qnipement,  Tarmement  et  Texp^ditiou  des  vaisseanx  de  guerre  destines  k  combattre 
contre  nn  <Stat  ami  et  allid  de  I'Angletcrre. 

Alon,  dnrant  ce  grand  dix-hniti^me  sibcle,  et  durant  on  ne  salt  combien  de  si^eles 
ant^rietirs,  TAngldterre  anrait  vdcn  dans  nn  ^tat  de  complete  impnissance  li  d^^fendre 
sa  propre  sonverainet^  et  j^  prot^ger  ses  amis  contre  les  attentate  dee  strangers  qni 
faisftient  de  son  territoire  la  base  de  leurs  operations  bellig^rantes. 

Je  ne  crois  pas,  je  lie  oroirai  Jamais,  que  telle  ait  ^te  Timpnissance  nationale  de 
FAnglet-erre,  et  Je  n^  comprends  pas  qu^on  venille  pousser  I'exag^ration  de  la  liberty 


n'ai  pas  k  pen^trer  ce  myst^re ;  mais  assnr^ment  il  y  a  un  mystt^re ;  et  je  prie  les  ar- 
bitres  de  vonloir  bien  consulter  les  nombreux  avis  contraires  rassembl^  dans  la  note 
(B)  annex^e  auplaidoyer  des  fitats-Unis. 
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LAWS  OF  FOREIGN  COUNTRIES. 

The  British  Case  had  afBrmed  that  the  United  States  and  Great 
Britain  were  the  only  two  countries  having  municipal  laws  romp^ratire  uw 
fitted  to  secure  the  observance  of  neutrality.  In  reply  to  «f  «>'>«''«>"»»""' 
this  assertion  we  have  quoted  and  commented  on  the  laws  of  various 
foreign  countries,  and  the  observations  of  jurists  of  those  countries ; 
and  these  quotations  prove  that  such  laws  exist  everywhere  throughout 
Europe  and  America. 

The  British  Counsel  disputes  this  proposition  on  the  ground  of  the 
hrevity  of  most  of  these  foreign  laws,  and  of  the  imperfect  judgment  of 
a  Netherlands  statesman,  without  closely  examining  the  text  of  these 
laws,  or  the  commentaries  of  native  jurists  which  establish  their  true 
nature. 

In  this  the  British  Counsel  misapprehends  the  characteristic  quality 
of  all  the  laws  of  these  countries,  I  mean  their  brevity,  when  compared 
with  the  laws  of  Great  Britain,  and  of  her  imitators,  the  United  States. 

In  all  the  laws  called  "  neutrality  laws,"  of  whatever  country,  there 
are  two  principal  objects :  first,  to  defend  the  national  territory  against 
any  encroachment  on  the  part  of  foreigners  ;  and,  secondly,  to  prevent 
individuals,  whether  natives  or  foreigners,  from  committing  on  their 
own  authority  acts  of  hostility  to  foreigners  on  the  national  territory, 
which  might  expose  the  State  to  a  declaration  of  war,  or  to  reprisals  on 
the  part  of  another  State.^ 

Such  are  the  provisions  of  many  codes ;  as,  for  example,  those  of 
France,  Italy,  the  Netherlands,  Portugal,  Spain,  and  Belgium. 

It  is  obvious  that  these  provisions  of  the  penal  codes  of  the  diflTerent 
countries  of  Europe  comprise  the  same  subject,  and  have  the  same 
objects  as  the  English  and  American  law ;  omitting,  however,  the  details 
of  procedure.  But  in  France,  in  Italy,  and  elsewhere,  the  rules  of  pro- 
cedure are  to  be  found  in  the  coiles  of  procedure,  and  it  becomes  useless 
and  inexpedient  to  repeat  these  rules  with  regard  to  each  article  of  the 
penal  code. 


I>KS  LOIS  DE8  PAYS  ^:TRANGElt8. 

Le  m^moire  de  la  Grande-Uretagne  avait  affirm^  qne  les  ^tats-Unis  ot  la  Grande- 
Bretagne  sout  les  deox  senls  pays  qui  aieut  des  lois  lunnicipales  propres  4  assurer  Pob- 
servation  de  la  neutrality.  £q  response  k  cette  assertion,  nous  avons  cit<$  et  com- 
ment<^  les  lois  de  divers  pays  c'^trangers  et  les  observations  des  juristes  de  ces  pays  ; 
et  ces  citations  d^^montrent  que  de  telles  lois  existent  partout  en  Europe  et  en  Am^rique. 

Le  coDseil  con  teste  cette  proposition  en  se  fondant  snr  la  hriheU  de  la  plupart  de 
ces  lois  6trang^res,  et  sur  Tappr^^ciation  iuiparfaite  d*un  homme  d^<!!tat  n<^erlandai8, 
sans  examiner  de  pr^a  le  texte  de  ces  lois,  ainsi  qne  les  commentaires  de  juristes  nxi- 
tionaux  c^ni  en  <^tauli8seDt  la  veritable  nature. 

En  ceci;  le  couseil  se  m^prend  sur  la  quality  caract^ristique  de  toutes  les  lois  de 
ces  pays ;  je  veux  dire  leur  bri^vet^S^comparativemeut  anx  lois  de  la  Grande-Bretagne 
et  de  ses  imitateurs,  les  J^tats-Unis. 

Dans  toutes  les  lois  dites  '^  de  neutrality,"  dans  quelqne  pays  que  ce  soit,  il  y  a 
deux  objets  capitaux :  premi^rement,  d<Sfendre  le  ten*itoire  national  contre  tout  em- 
pi^tement  de  la  part  desdtraueers ;  et,  secondement,  emp^cher  desindividus,  nationanx 
on  ^tran^ers,  de  comniettre  de  leur  propre  autoritiS  des  actes  d'hostiliUS  <^trang^re  sur 
le  territoire  national,  pouvant  exposer  I'^tat  li  nne  d<5claration  de  guerre  ou  k  des  re- 
pr^sailles  de  la  part  d'un  autre  ^tat. 

Telles  sont  les  provisions  de  plusieurs  oodeSi  comme,  par  exemple,  ceux  de  France, 
d'ltalie,  des  Pays-Bas,  de  Portugal,  d'Espague  et  de  Belgique. 

II  saute  anx  yeux  que  ces  provisions  des  codes  pdnaux  des  divers  pays  de  rEurope 
embrassent  le  mdme  sujet  et  out  les  monies  objets  qne  la  loi  anglaise  et  que  la  loi 
am^ricaine,  en  oniettant  toutefois  les  d<^tai]s  de  proc^ure.  Mais,  en  France,  en  Italie 
et  ailleurs,  on  trouve  les  r^gles  de  proc4S<lure  dans  les  codes  de  procedure,  et  il  devient 
inopportun  et  inutile  de  n^p<5ter  ces  regies  i\  propos  de  chaijne  article  du  code  p<^qal. 
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The  Netherlands  Minister,  in  the  dispatch  referred  to,  points  out  the 
neutrality  law  of  his  country  after  having  inconsiderately  said  that  no 
such  law  existed.  It  is  only  on  a  quibble  of  words  that  the  British 
Counsel  bases  the  extravagant  inferences  to  which  this  dispatch  has 
given  rise.  But  the  Netherlands  law  is  copied  from  the  French  Penal 
Code.    It  is  impossible  to  mistake  its  tenor  and  signification. 

Moreover,  this  law  is  commented  on  at  length  by  French  writers  of 
undisputed  authority,  Dalloz,  Chauveau  and  H^li^,  Bourguignon,  Car- 
not,  and  others,  who  all  express  themselves  entirely  in  the  sense  of  our 
Argument.  All  this  will  be  found  in  the  documents  annexed  to  our 
Counter  Case.  And  we  have  added  an  opinion  by  the  late  M.  Berryer, 
which  shows  that  these  articles  of  the  French  code  apply  to  certain 
proceedings  of  the  Confederates  in  France  with  regard  to  the  equip- 
^ment  of  vessels  of  war,  proceedings  entirely  identical  with  those  which 
took  place  in  England,  (Counter  Case  of  the  United  States,  French  trans- 
lation, p.  490.) 

In  support  of  this  conclusion  we  have  cited  decisions  of  the  French 
Courts. 

It  is  the  same  with  Italy :  we  have  quoted  Italian  commentators  in 
support  of  our  proposition,  and  these  commentators,  in  explaining  their 
own  law,  adopt  the  conclusions  of  the  French  commentators. 

The  same  ideas  are  found  in  the  Spanish  and  Portuguese  commenta- 
tors on  the  subject  of  the  similar  provisions  of  their  codes.  We  cite 
Silva  Ferrao,  for  Portugal,  and  Pacheco  and  Gomez  de  la  Serna,  for 
Spain,  (tibi  supra^  pp.  553,  576.)  These  commentators  reason  as  well  as 
we,  it  seems  to  me,  on  the  subject  of  military  expeilitions  and  priva- 
teers. I  do  not  understand  this  contemptuous  tone  on  the  subject  of 
foreign  laws.  It  cannot  be  believed  that  all  juridical  knowledge,  all 
morality  of  thought  in  legislative  matters,  are  the  exclusive  and  abso- 
lute property  of  England  and  the  United  States. 

The  British  Counsel  passes  very  lightly  over  the  laws  of  Switzerland 
and  Brazil. 

On  a  study  of  the  laws  of  Brazil  it  is  found  that  the  definitions  of 


Le  ministre  n6erlandais,  dans  la  d6p6che  cit^e,  sij^naW  la  loi  de  neatra1it<^  de  son 
pays,  apres  avoir  dit  inconsid^r^ment  qu'il  o'existait  pas  de  loi  pareiUe.  Ce  n'est  one 
BUT  uue  <5quivoque  de  motsqae  le  conseil  fr^nde  les  iuductions  extra vagantes  auxquelles 
cette  di^pdche  a  donn^  liea.  Mais  la  loi  n^erlandaise  est  cop\6e  sar  le  code  p<5nal  fran- 
(ais.   II  est  impossible  de  se  ra^prendre  snr  sa  teneur  et  sa  si^nifioatioa. 

De  plus,  cette  loi  est  loDguement  comments  par  des  ^riyains  fran^ais  d'ane  aatorit^ 
incontest^e,  Dalloz,  Chauveau  et  Il^lie,  Bourguignon,  Carnot et  autres,  qui  tous  abondent 
dans  la  sense  de  notre  plaidoyer.  Tout  cela  se  trouve  dans  les  pieces  justificativeB 
annex6e8  li  notre  contre-m6moire.  £t  nous  y  avons  %jout<5  une  consultation  de  fea 
M.  Berryer  qui  d^niontre  que  ces  articles  du  code  fran9ais  s'appliqnent  k  certaines 
inendes  des  conf6d6r^  en  France  an  sujet  de  r^quipement  des  b&timents  de  guerre, 
menses  -en  tout  identiques  h  celles  qui  ont  en  lieu  en  Angleterre,  (contre-ui^moire  des 
fitats-Unis,  tr.  fran^aise,  p.  490.) 

A  Fappni  de  cette  conclusion  nous  avons  cit^  des  decisions  des  tribunaux  fran^ais. 

II  en  est  de  mdme  pour  Tltalie :  nous  avons  c\t6  des  comuientateurs  italiens  ^  Tappoi 
de  notre  proposition ;  et  ces  commeutateurs,  eu  expliquaut  leur  propre  loi,  adoptent  les 
conclusions  des  commeutateurs  fran^ais. 

On  retrouve  les  m^mes  id^es  dans  les  commeutateurs  espagnols  et  portugais  an  sujet 
de  provisions  semblables  de  leurs  codes.  Nous  citons  Silva  Ferrao,  pour  le  Portugal, 
et  Pacheco  et  Gomez  de  la  Serna,  pour  I'Espagne,  {ubi  supra,  pp.  553,  576.)  Ces  com- 
mentatenrs  raisonnent  aussi  bien  que  nous,  ce  me  semble,  au  sujet  des  expeditions 
militaires  et  des  corsaires.  Je  ne  conyois  pas  ces  allures  dedaigneuses  au  sujet  des  lois 
<^trang^res.  H  ne  faut  pant  croire  que  tout  savoir  juridique,  que  toute  moralit<$  des 
id<5cs  legislatives,  soient  Tapanage  exclnsif  et  absolu  de  TAugleterre  et  des  £tats-Unis. 
.    Le  conseil  glisse  tres-IOg^rement  sur  les  lois  de  la  Suisse  et  du  BrOsil. 

En  etudiant  les  lois  du  Brdsil  on  y  trouve  que  les  definitions  des  crimes  de  cette 
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crimes  of  this  category  are  more  comprehensive  aud  more  complete  than 
those  of  the  laws  of  Eugland,  (tibi  supra,,  p,  594.) 

Among  the  documents  annexed  to  the  British  Case  are  two  letters 
which  furnish  matter  for  reflection. 

Sir  A.  Paget,  British  Minister  in  Portugal,  acknowledging  the  receipt 
of  a  dispatch  from  the  Portuguese  Minister  of  State,  adds : 

There  is  one  point,  however,  upon  which  Her  Majesty's  Government  are  most  de- 
sirous of  information,  to  which  your  ExceUency's  note  and  the  inclosures  it  contains 
do  not  refer,  namely,  what  laws  or  reticulations,  or  any  other  means,  are  at  the  disposal 
of  the  Portneuese  Government  for  preventing  within  its  territory  any  acts  which 
would  be  violations  of  the  Portuguese  neutrality  laws,  as  contained  in  the  declarations 
of  neutrality  which  your  Excellency  has  transmitted  to  me  ? 

And  M.  Gazal  Eibeiro  replies  as  follows : 

In  reply»it  is  my  duty  to  state  to  your  Excellency  that  the  laws  and  regulations  iu 
the  matter  are  those  which  were  inclosed  in  my  note  of  the  25th  of  that  mouth,  or 
were  mentioned  in  those  documents,  and  the  means  of  execution,  in  the  case  of  any 
violation  of  neutrality,  are  criminal  proceedings,  the  use  of  force,  complaints  addressed 
to  foreign  Governments,  or  any  other  means,  in  order  to  meet  some  particular  occur- 
rence. 

I  can  well  believe  it.  Where  there  is  a  will  the  means  are  not  want- 
ing. 

The  British  Counsel  is  mistaken  when  he  maintains  that  the  United 
States  do  not  understand  these  laws,  so  clearly  commented  on  by  the 
writers  referred  to,  and  applied  by  courts  of  law  and  jurists  with  at 
least  as  much  learning  as  the  corresponding  laws  of  England. 

As  for  Switzerland,  we  have  collected  in  our  evidence  valuable  docu- 
ments showing  the  zeal  and  good-will  with  which  that  Republic  main- 
tains its  neutrality  in  the  midst  of  the  great  wars  of  Europe. 

I  beg  also  to  refer  to  the  explanations  of  the  law  of  Switzerland  by 
the  Federal  Council,  on  the  occasion  of  the  Concini  affair,  to  show  that 
the  Counsel  of  Great  Britain  is  utterly  mistaken  in  his  appreciation  of 


categoric  sont  plus  compr<5hen8ives  et  plus  completes  que  celles  des  lois  d'Angleterre, 
{ubi  supra,  p.  594.) 

Parmi  les  pibces  annex^Ses  au  m<^moire  britannique,  il  y  a  deux  lettres  qui  donnent  ^ 
r^fl^chir. 

Sir  A.  Paget,  ministre  anglais  en  Portugal,  en  accusant  reception  d'une  d<Sp^he  da 
ministre  d'dtat  portngais,  ajoute: 

^'  II  y  a  n<5anmoins  un  point  sur  lequel  le  gouvernement  de  sa  Majesty  ddsire  beancoup 
avoir  des  renseignements,  et  auquel  la  note  de  votre  excellence  et  les  pieces  qu'elle 
renferme  n'ont  pas  trait,  c'est,  h  savoir,  qnelles  lois  oa  quels  r^glements,  on  quels  autres 
moyens,  sont  ^  la  disposition  du  gouvernement  portugais  pour  empScher  sur  son  terri- 
toire  les  actes  qui  seraient  en  violation  avec  (He)  les  lois  de  la  neutraliUS  portngaise, 
comme  il  est  contenu  dans  les  ddclaratious  que  votre  excellence  m'a  transmises  ?^ 

£t  M.  Cazal  Ribeiro  rdpond  comme  suit: 

"  En  r^ponse,  il  est  de  mon  devoir  d'informer  votre  excellence  que  les  lois  et  les 
r^glements  sur  cette  matibre  sont  ceux  qui  dtaient  contenus  dans  ma  note  du  25  de  ce 
mois  ou  mentionn6}  dans  ces  document-s  ;  et  les  moyens  d'ex6cutioa,  dans  le  oas  d'une 
violation  de  neutralit^S,  sont  des  pror^^dures  crimlnellas,  Pemploi  de  la  force,  les  plalntes 
adLress^es  aux  gouvernements  strangers  ou  d'antres  moyens  pouvant  amener  quclques 
circonstances  particuliferes." 

Je  le  crois  bien.    L^  oti  la  volont<5  se  trouve,  les  moyens  ne  manquent  pas. 

Le  conseil  se  trompe  quand  il  soutient  que  les  ^tats-Unis  ne  comprennent  pas  ces  lois 
comment<5es  si  clairement  par  des  ^crivaius  cit^,  et  appliqudes  par  des  tribunaux  et 
•des  jnrisconsultes  du  moins  aussi  savamment  que  les  lois  oorrespondantes  de  PAugle- 
terre. 

Pour  la  Suisse,  nous  avons  rassembld  dans  nos  pieces  jnstificatives  des  documents 
pr€cieux,  qui  d^montrent  le  zMe  et  la  bonne  volont6  que  cette  rdpnblique  apporte  au 
maintien  de  sa  neutrality  an  milieu  des  grandes  guerres  europdennes. 

Je  cite  aussi  I'explication  des  lois  de  la  Suisse  uonn<^e  par  le  Conseil  f<5d<^ral  k  propos 
de  Tatfaire  Concini,  pour  d^niontrer  que  le  conseil  de  la  Grande-Bretagne  se  mcprend 
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these  lays,  as  well  as  of  those  of  Italy  and  Brazil.  («'  Droit  public  Suisse,'^ 
vol.  i,  p.  459.) 

2Jow,  I  appeal  to  the  honorable  Arbitrators :  let  them  judge  and  de- 
cide which  is  right  with  regard  to  these  laws, — Great  Britain  reljing 
upon  an  equivocal  expression  in  a  diplomatic  dispatch,  or  the  United 
States,  who  rely  upon  the  text  of  these  laws  and  on  the  commentaries 
of  the  best  jurists  of  France,  Italy,  Spain,  Portugal,  and  Brazil. 

I  refer  particularly  to  the  honorable  Arbitrators  on  the  question 
whether  the  institutions  of  England  are  in  reality  more  constitutional 
than  those  of  Italy,  Brazil,  and  Switzerland.  According  to  the  opinion 
of  the  British  Counsel,  these  countries  possess  no  neutrality  laws.  But 
they  observe  the  duties  of  neutrality,  and  they  observe  them  without 
infringing  their  Cbnstitution.  Which  then  is  mistaken  with  regard  to 
them  ?    England  or  America  ! 

THE  LAWS  OF  THE   UNITED  STATES. 

The  Counsel  of  Great  Britain  devotes  much  space  to  the  discussion 
of  the  laws  of  the  United  States.    1  shall,  I  think,  require 

Tlie   Ihws  of   the    ...  ,  1        1.       ■»    •  A  i  '  ' 

inted  5i«ie,  ♦^ x    Icss  timc  to  Tcply  to  his  Argument. 

The  Counsel  endeavors  to  prove  that  the  law  of  the 
United  States,  in  so  far  as  it  relates  to  this  question,  is  limited  to  the 
caee  of  an  armed  vessel. 

With  this  object  he  quotes  expressions  from  the  third  section  of  the 
law,  which  enacts  certain  penalties  against  *^  any  person  who  shall, 
within  the  limits  of  the  United  States,  flt  out  and  arm^  or  attempt  to  fit 
out  and  arm^  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting 
outy  or  arming  of  any  vessel,"  with  intent  that  such  ship  or  vessel  should 
be  employed  in  the  service  of  a  belligerent  foreign  Power. 

Arguing  from  these  expressions  in  the  law  he  believes  that  to  con- 
stitute an  ofitense  the  vessel  must  have  been  armed,  or  an  attempt  must 
have  been  made  to  arm  her. 


du  tout  au  tont  dans  son  appr^iation  de  ces  lois  aussi  bien  qne  dans  ^appreciation  de 
cell«8  de  I'ltalie  et  du  Br^il,  (Droit  public  Suisse,  tome  i,  p.  459.) 

Maintenant,  je  me  rapporte  anx  bonorables  arbitres:  qu'ils  jugent  et  ddcident  qal 
a  raison,  au  sujet  de  ces  lois,  de  la  Grande-Bretag^e,  se  fondant  snr  un  root  <Squivoque 
dans  une  d6p^*che  diplomatique,  ou  des  £tats-Unis,  se  fondant  sur  le  texte  m^roe  de^ 
lois  et  les  commentaires  des  meilleurs  juriscon^ultes  de  la  France,  de  I'ltalie,  de 
I'Espagne,  du  Portugal  et  du  Br^^il. 

Je  m'eu  rdf^re  snrtout  aux  bonorables  arbitres  pour  savoir  si  les  institutions  de 
TAngleterre  sent  vrairaent  plus  constitutionelles  que  celles  de  Tltalie,  du  Brdsil,  de  la 
Suisse.  D'apr^  Topiuion  du  conseil  de  la  Grande-Bretagne,  ces  pa.ys  ne  poss^dent  pas- 
des  lois  de  neutrality.  Mais  ils  observent  les  devoirs  de  la  neutrality,  et  ils  les  observent 
Kans  porter  attcint^  ^  lenr  constitution.  Qui  done  se  trompe  ^  leur  6gard  ?  £st-ce 
rAngleterre  ?    Est-ce  TAm^rique  f 

LES  LOIS  DE8   ^TATS-UNIS. 

Le  conseil  de  la  Grande-Bretagne  consacre  beaucoup  d'ospace  li  la  discussion  de» 
lois  des  £tats-Uni8.  II  me  faudra,  je  crois,  moius  de  temps  pour  r(^pondre  A.  son  argn> 
mentation. 

Le  conseil  s^eflforce  de  ptouver  que  la  loi  des  £tats-Unis,  en  taut  ce  qui  regarde  la 
question,  est  limits  au  cas  d'un  vaisseau  arm^  en  guerre. 

A  cet  effet,  11  cite  les  expressions  du  3™"  article  de  la  loi,  qui  frappe  de  certaine» 
peines  *^  toute  personne  qui  dans  les  fronti^res  des  £tats-Unis  <5quipe  et  arme  en  guerre, 
ou  tiche  d*6quiper  et  armer  en  gtierre,  ou  prend  une  part  intelligente  ^  Vapprovifnonne- 
ment,  V^uipewient  ou  I'armement  en  guerre  d'aucun  navire  ou  bdtiment,^  dans  le  but 
d'employer  ce  navire  ou  bdtiment  au  service  d'uue  puissance  belligdraute  ^trang^re. 

Appuyd  sur  ces  expressions  de  la  loi,  11  croit  que  pour  constituer  le  criuie  11  faut 
que  le  navire  ait  6i6.  arm<5  en  guerre  ou  qu'on  ait  tent<^.  de  Farmer  en  guerre. 
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But  as  a  question  of  jurisprudence  this  interpretation  of  the  law2is 
entirely  erroneous:  It  is  established  in  the  United  States  that  it  is  not 
the  nature  of  the  preparations  which  constitutes  the  offense,  but  the 
intention  which  dictates  the  acts.  The  doctrine  is  thus  stated  by 
Dana: 

As  to  the  preparing  of  vessels  within  on r  jurisdiction  for  subsequent  hostile  opera- 
tions, the  test  we  have  applied  has  not  been  the  extent  and  character  of  the  prepara- 
tions, but  the  intent  with  which  the  particular  acts  are  done.  If  any  person  does  anj 
act,  or  attempts  to  do  any  act,  toward  such  preparation,  with  the  intent  that  the  ves- 
sel shall  be  employed  in  hostile  operations,  he  is  guilty,  without  reference  to  the  com- 
Eletion  of  the  preparations  or  the  extent  to  which  they  may  have  gone,  and  although 
is  attempt  may  have  resulted  in  no  definite  progress  toward  the  completion  of  the 
preparations,  the  procuring  of  materials  to  be  used  knowingly  and  with  intent,  <&;o., 
IS  an  offense.  Accordingly  it  is  not  necessary  to  show  that  the  vessel  was  armed,  or 
was  in  any  way,  or  at  any  time,  before  or  after  the  act  charged,  in  a  condition  to  com- 
mit acts  of  hostility. 

No  cases  have  arisen  as  to  the  combination  of  materials  which,  separated,  cannot  do 
acts  of  hostility,  but,  united,  constitute  a  hostile  instrumentality ;  for  the  intent  cov- 
ers all  cases  and  furnishes  the  test.  It  must  be  immaterial  where  the  combination  is 
to  take  place,  whether  here  or  elsewhere,  if  the  acts  done  in  our  territory — whether 
acts  of  building,  fitting,  arming,  or  of  procuring  materials  for  these  acts — be  done  as 
part  of  a  plan  by  which  a  vessel  is  to  be  sent  out  with  intent  that  she  shaU  be  em- 
ployed to  cruise.    (Argument  of  the  United  States,  pp.  363,  3G4.) 

These  extracts  from  Dana  are  authoritative  on  the  question.  The 
true  interpretation  of  the  law  has  been  laid  down  in  a  decision  of  the 
Sapreme  Court  of  the  United  States.  The*  Court  determined  ''that  it  is 
not  necessary  that  the  vessel  should  be  armed  or  in  a  condition  to  com- 
mit hostilities  on  leaving  the  United  States."  (United  States  vs. 
Qaincy,  Peters's  Eeports,  vol.  vi,  p.  445 ;  ride  Opinions,  vol.  iii,  i)p.  738, 
741.) 

Such  is  the  law  as  understood  and  practiced  in  America.  Two  of  the 
Counsel  of  the  United  States,  Mr.  Evarts  and  myself,  have  administered 

Mais,  en  mati^re  de  jurispnidence,  cette  interpretation  de  la  loi  est  parfaitement 
erron^.  II  est  ^tabli  aux  £tats-Unis  que  ce  n'est  pas  le  caract^re  des  preparatifs  qui 
constitue  le  crime,  mais  Tintentiou  qui  pr^ide  aux  actes.  La  doctrine  est  expos<Separ 
Dana,  comme  suit : 

"Quant  k  la  preparation  de  navires  dans  notre  juridiction  pour  des  actes  d'hostilite 
nlt^rieurs,  le  oriterium  que  nous  invoquons  n'<5st  pas  Petendue  et  le  caractere  des  pr^- 
paratife,  mais  Tintention  qui  preside  aux  actes  particuliers.  Si  une  personne  accom- 
plit  ou  tonte  d'accomplir  uu  acte  tendantii  ces  preparatifs  dans  Fin  ten  tion  quele  navire 
soit  employe  h  des  actes  d'hostilite,  cette  personne  est  coupable,  sans  qu'on  ait  egard 
h  rach^vement  des  preparatifs  ou  au  degre  auquel  ils  peuvent  avoir  ete  pousses,  et 
quoique  sa  tentative  n^ait  en  rien  fait  avancer  I'ach^vement  de  ces  preparatifs.  Four- 
nir  des  materiaux  dont  il  doit  t^tre  fait  usage,  en  connaissance  de  cause  et  avec  inten- 
tion, constitue  uu  deiit.  C'est  pourquoi  U  n^est  pas  necessaire  de  demontror  que  le^ 
navire  etait  arme,  ou  etait,pusqu'ii  un  certain  point,  ou  k  nHmporte  quelle  epoqne 
avant  ou  apr^s  Facte  incrimme,  en  etat  de  commettre  des  actes  d'hostilite. 

"On  u'a  point  souleve  de  litiges  relativemeut  ti  la  reunion  des  materiaux  qui,  pria 
isoiement,  ne  peuvent  servir  h  des  actes  d'hostilite,  mais  qui,  reunis,  constituent  des 
instruments  d'hostilite ;  car  I'intention  couvre  tous  les  cas  et  fouruit  le  criterium  de  la 
culpabilite.  Pen  importe  oh  la  reunion  doit  avoir  lieu,  dans  tel  endroit  ou  dans  tel 
autre,  si  les  actes  commis  sur  notre  territoire, — qu'il  s'agisse  de  construction,  d*equipe- 
ment,  d'armement  ou  de  foumiture  de  materiaux  pour  ces  actes, — font  partie  d'un 
plan  par  suite  duquel  nn  navire  doit  Mre  expedie  dansle  but  d'etre  employe  en  crositTc."' 
(Plaidoyer  des  fitats-Unis,  pp.  349, 350.) 

Ces  extraits  de  Dana  font  autorite  dans  la  matit^re.  La  veritable  interpretation  de 
la  loi  a  ete  etablie  par  une  decision  de  la  Cour  suprt^me  des  !^tats-Unis.  La  Cour  a 
determine  "  qu'il  n'est  pas  necessaire  que  le  vaisseau  soit  arme  ou  dans  une  condition 
qui  lui  permetf/e  de  commettre  des  hostilites  au  moment  de  son  depart  des  ^tats-Unis.'^ 
(United  States  tr«.  Quiucy,  Peters's  Eeports,  vol.  vi,  p.  445:  ride  Opinions,  vol.  iii.  pp. 
738,741.) 

Telle  est  la  loi  comme  on  I'entend  et  comme  on  la  pratique  en  Amerique.  Deux  des 
oonseils  des  £tats-Unis,  M.  Evarts  et  moi-mAme,  avons  administre  le  DepartennMit  de 
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the  Department  of  Justice,  and  we  have  so  personal  a  knowledge  of  this 
law  that  we  also  can  speak  anthoritatively  on  the  subject.  I  affirm  that 
the  interpretation  of  this  law  propounded  by  the  British  Counsel  is  abso- 
lutely contrary  to  the  interpretation  recognized  in  the  United  States. 

I  beg  to  call  attention  to  the  expressions  of  the  temporary  Act  of  1838, 
reported  by  myself  to  the  Congress  of  the  United  States.  That  Act 
allows  the  seizure  "of  any  vessel  or  vehicUj^  armed  or  unarmed,  when 
there  are  any  circumstances  which  give  probable  cause  to  believe  that 
such  "  vessel  or  vehicle"  is  intended  for  military  operations  against  a 
foreign  State.    (United  States  Statutes,  vol.  v,  p.  213.) 

This  Act  had  oeen  drawn  up  according  to  the  received  interpretation 
of  the  permanent  Act. 

It  follows  that  the  whole  structure  of  criticism  which  is  built  up  by 
the  Counsel  on  the  subject  of  the  preventive  powers  of  the  President  of 
the  United  States  falls  to  the  ground.  He  supposes  that  that  power  is 
limited  to  the  case  of  an  armed  vessel,  because  he  supposes  that  the 
penal  clauses  have  only  that  extent.  He  is  mistaken  on  both  points. 
The  preventive  powers  of  the  President  apply  to  all  cases  within  the 
Act,  to  "  all  the  prohibitions  and  penalties  of  the  Act."  Now  the  Act 
does  not  require  that  the  vessel  should  be  armed ;  it  is  sufficient  that 
its  owner  should  have  an  intention  of  employing  it  in  acts  of  hostility 
against  a  Power  friendly  to  the  United  States. 

The  case  of  Gelston  vs.  Hoyt,  cited  by  the  British  Counsel,  relates 
only  to  the  manner  of  exercising  the  preventive  powers  of  the  law,  and 
in  no  way  affects  the  powers  themselves. 

In  the  documents  annexed  to  the  Counter  Case  of  the  United  States 
will  be  found  numerous  examples  of  the  exercise  of  this  preventive 
power  by  the  President.  The  fact  of  being  armed  or  not  is  only  a  cir- 
cumstance which  bears  with  more  or  less  weight  on  the  real  question,— 
that  of  the  intentions  of  the  owner  of  the  vessel. 

The  British  Counsel  enumerates  the  cases  in  which  adventurers  have 
at  different  dates  evaded  the  American  law. 

We  have  protested  in  our  Argument,  and  we  continue  to  protest, 

la  Justice,  et  nous  avons  de  cette  loi  une  conuaissance  si  persoDDello  c^ae  nous  aussi 
pouvons  en  parler  d'autorit6.  J'afflrme  que  Vintorpr^tation  de  cette  lot  ^misQ  par  le 
conseil  est  absolument  contraire  ji  I'interpr^tation  reconuue  aux  ^tats-Unis. 

J'appene  Tatteution  sur  les  expressions  de  la  loi  temporaire  de  1838^  rapportde  par 
moi-mdme  au  Congr^s  des  ^tats-Uuis.  Cette  loi  permet  la  saisie  ^'  de  tout  vaisseau  ou 
v^hiculcj"  armd  ou  nou>arm<5y  quand  il  y  a  des  circonstances  quelconqnes  qui  pormet- 
tent  de  croire  que  ce  '^  vaisseau  ou  vdhicule "  est  destind  ii  des  operations  militaires 
contre  un  6tat  etranger^.    (United  States  Statutes,  vol.  v,  p.  213.) 

Cette  loi  avait  6t6  r^dig^e  selon  Tinterprdtation  re^uo  de  la  loi  permanente. 

II  s'ensuit  que  tout  r<5cuafaudage  de  critiaue  que  le  cousoil  coustruit  au  sujet  des 
pouvoirs  pr6ventife  du  President  des  fitats-Unis  s'^croule.  IX  suppose  que  ce  pouvoir 
est  limits  au  cas  d'nn  vaisseau  arm6  en  guerre,  parcequMl  suppose  que  les  clauses 
p^nales  n^ont  que  cette  ^tendue.  II  se  trompe  sur  cbaque  point.  Le  pouvoir  pr^ventif 
du  President  s'applique  h  tons  les  cas  de  la  loi,  ^  "  toutes  les  prohibitions  et  p^nalit^s 
de  la  loi.^'  Or,  la  loi  n'exige  pas  que  le  vaisseau  soit  tirn\6  eu  guerre  ;  11  snfflt  que  son 
propridtaire  ait  Tintentiou  de  Teniployer  dans  des  actes  d'hostilit^  contre  un  dtat  ami 
des  Ctats-Unis. 

Le  cas  de  Gelston  vs.  Hoyt,  cit<^  par  le  conseil,  ne  toucbe  que  la  mani^re  d'exercer  les 
pouvoirs  prdventifs  de  la  loi,  et  il  n'affecte  eu  rien  les  pouvoirs  eux-m^mes. 

Dans  les  pieces  justificatives  annexdes  au  con tre-md moire  des  fitats-Unis  se  trouvent 
de  nombreux  exemples  de  Texercico  de  ce  pouvoir  pr^ventif  par  le  President.  Le  fait 
4l^6tre  armd  ou  uon  n'est  qu'une  circonstance  qui  p^se  avec  plus  ou  moins  de  poids  sur 
la  vraie  question,  la  question  des  intentions  du  propridtaire  du  vaisseau. 

Le  conseil  ^num^e  les  cas,  de  dates  di verses,  oUdes  aventuriers  se  sont  sonstraits  h 
la  loi  amdricaine. 

Nous  avons  protests  dans  notre  plaidoyer,  et  nous  persistans  h  protester,  contre 
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agaiust  the  applicability  of  such  argameuts.  Euglaiid  is  before'the 
Tribanal,  charged  with  having  been  wanting  in  the  due  diligence  re- 
quired by  the  Conventional  Eules  of  the  Treaty  of  Washington. 
Whether  America  has  failed  or  not  in  her  neutral  duties  according  to 
the  law  of  nations,  is  not  the  question  submitted  to  the  Tribunal. 
America  will  answer  for  her  acts  at  the  proper  time  and  place  to  those 
whom  they  may  have  injured. 

The  Counsel  has  quoted  extracts  from  the  correspondence  of  officers 
of  the  United  States  having  reference  to  legal  questions,  which  arise 
from  time  to  time  in  the  application  of  the  law.  These  questions  are, 
doubtless,  similar  to  questions  which  arise  in  England.  Unfortunately, 
the  American  law,  though  anterior  to  the  English  one,  originates  in  a 
school  of  legislation  common  to  both  countries,  which  gives  much  work 
both  to  the  lawyers  and  to  the  Courts. 

We  have  discussed  these  questions  in  our  Argument.  But  we  cannot 
discuss  in  detail  all  these  facts  laboriously  amassed  by  the  British  Coun- 
sel without  longer  preparation,  which  we  do  not  wish  to  ask  of  the  Tri- 
bunal. 

The  capital  question  is  that  of  the  powers  of  the  President.  The 
matter  is  elucidated  by  Dana.    He  says : 

Ab  to  penalties  and  remedies,  parties  gailty  are  liable  to  fine  and  iroprisonraent ;  and 
the  vessel,  her  apparel  and  furniture,  and  all  materials  procured  for  the  purpose  of 
equipping,  are  forfeit.  In  cases  of  suspicion  revenue  officers  may  detain  vessels,  and 
parties  may  be  required  to  give  security  against  the  hostile  employment ;  and  the 
{^resident  is  allowed  to  use  tne  Army  and  Navy  or  militia,  as  well  as  civil  force,  to 
seize  vessels,  or  to  compel  offending  vessels,  not  subject  to  seizure,  to  depart  from  our 
pnorts.  What  vessels  shall  be  required  to  depart  is  left  to  the  Judgment  of  the  Execu- 
tive.   (Argument  of  the  United  States,  p.  168.) 

A  single  example  is  sufficient  to  give  an  idea  of  the  admitted  extent 
of  the  powers  of  the  President.  • 

Spain  was  having  built,  in  the  ship-yards  at  New  York,  thirty  gun- 
boats, intended  to  operate  against  the  insurgents  of  the  island  of  Cuba. 

• 

Topportunit^  de  tela  arguments.  L'Angleterre  est  devant  le  tribunal,  accus^e  d*avoir 
manqu^  aux  dues  diligences  des  regies  convention nelles  du  trait<$de  Washington.  Si 
TAm^rique  a  failli  ou  uou  k  ses  devoirs  de  neutrality  d'apr^  le  droit  des  gens,  1^  n'est 
pas  la  question  sonmise  au  tribunal.  UAmdrique  riSpond  en  temps  et  lieu  de  ses 
actee  k  ceux  k  qui  ils  ont  pu  nuire. 

Le  conseil  a  cit^  des  extraits  de  la  correspondance  des  officiers  des  fitats-Unis, 
ayant  rapport  aux  questions  l^gales,  qui  surgisseut  de  temps  en  temps  dans  Tapplica- 
tion  de  la  loi.  Ces  questions  sont,  sans  dout«,  analogues  aux  (|uestions  qui  se  pr<^- 
seutent  en  Angleterre.  Malheureusement  la  loi  am<$ricaine,  quoique  antdrieure  a  la 
loi  anglaise,  sorte  d'une  6cole  de  legislation  commune  aux  deux  pays,  ce  qui  donne 
beaucoup  ^faire  aux  jurisconsultes  et  aux  tribunaux. 

Nous  avons  di8Cut<S  ces  q^nestions  dans  notre  plaidoyer.  Mais  nous  ne  pouvons  dis- 
cuter  en  detail  tons  ces  laits,  laborieusement  araass<^s  par  le  conseil,  sans  une  plus 
longue  preparation  :  ce  que  nous  ne  voulons  pas  demander  au  tribunal. 

La  question  eapitale  est  celle  des  pouvoirs  du  President.  La  ulati^re  est  eiuoid^e 
par  Dana.    II  dit : 

''  Quant  aux  peines  et  aux  reparations  h  infliger,  les  coupables  sont  passibles  d'amende 
et  d'emprisonnement,  et  le  navire,  son  equipement  et  ses  meubles,  ainsi  que  tons  les 
raateriaux  foumis  pour  son  equipemeut,  sont  confisques.  £n  cas  de  soup^on,  les  em- 
ployes des  douanes  peuvent  detenir  les  navires,  et  Ton  pent  exiger  que  les  parties 
mteressees  fournissent  caution  pour  repondre  qu'elles  ne  I'emploieront  point  k  des  actes 
d'hostilite :  et  le  President  a  la  faculte  d'employer  I'armee  et  la  marine,  ou  la  milice, 
ainsi  que  les  forces  civiles,  pour  saisir  les  navires,  ou  pour  contraindre  les  navires 
coupables  qui  ne  sont  pas  sujets  k  la  saisie  k  sortir  de  nos  ports.  II  est  laisse  k  la  dis- 
cretion de  I'executif  de  jnger  quels  sout  les  navires  dout  on  doit  exiger  le  depart." 
(Plaidoyer  americain,  p.  350.) 

Un  seul  exemple  sumt  pour  donner  une  idee  de  Veteudue  reconnue  des  pouvoirs  du 
President. 

L'Espagne  faisait  construire  dans  les  chan tiers  de  New  York  treuto  canonni^re8 
destinees  A  operer  contre  les  insurges  de  lie  de  Cuba.    Cetaient  des  vaisseaux  impropres 
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They  were  vessels  unfitted  for  long  voyages.  They  were  not  armed, 
and  had  on  board  neither  cannon,  nor  gun-carriages,  nor  any  other 
engine  of  warfare.  War  existed  dejure,  if  not  defactOy  between  Spain 
and  Peru.  The  Minister  of  Peru,  in  the  United  States,  lodged  a  com- 
I)laint  on  the  subject  of  these  gun-boats.  He  did  not  pretend  that  they 
were  intended  to  operate  against  Peru,  since  they  could  not  round  Cape 
Horn.  But  he  asserted  that  if  used  to  guard  the  coasts  of  Cuba,  they 
would  free  from  that  service  other  vessels,  which  might  thus  attack 
Peru. 

The  President  admitted  this  argument,  and  ordered  the  detention  of 
the  whole  thirty  vessels,  until  Spain  and  Peru  had  settled  their  differ- 
ences through  the  mediation  of  the  United  States. 

JURISDICTION  OF  THE  TRIBUNAL. 

A  question  of  diligence  presents  itself  with  regard  to  'an  erroneous 
decree  of  a  Court  of  Admiralty  of  INassau. 

I  lay  down  as  principle  that  the  Government  which  institutes  legal 
proceedings,  and  submits,  without  appeal,  to  an  erroneous  decree,  has 
not  the  right  of  pleading  this  decree  as  an  excuse  for  subsequent  wrongs 
belonging  to  the  same  class  of  facts.  It  is,  in  my  opinion,  a  double 
failure  in  the  due  diligence  prescribed  by  the  Eules  of  the  Treaty.  I 
abstain  from  discussing  this  question. 

But  I  aflBrm  that  the  erroneous  decree  is  in  no  way  binding.  This, 
indeed,  is  evident.  Furthermore,  and  above  all,  I  affirm  that  the  decree 
is  in  no  way  binding  on  an  international  Tribunal. 

The  principle  is  laid  down  and  sufficiently  discussed  in  Eutherforth's 
Institutes,  an  English  work  of  merit  and  authority. 

Wheaton  and  other  writers  adopt  also  the  views  of  Rutherforth. 

The  question  was  raised  by  the  English  and  American  Commissioners 
nominated  to  carry  out  the  stipulations  of  Jay's  Treaty.    The  following 

»— ^— — ^— ^— ^— »— ^^ 

h  de  loDgnes  courses.  lis  n'^taient  pas  amKSs,  et  D'avaient  h  bord  ni  canons,  ni  affiits^ 
ni  ancun  antre  engin  de  combat.  La  guerre  existait  de  droit,  sinon  de  fait,  entre 
I'Espague  et  le  Perou.  Le  ministre  da  PiSrou  aux  ^tats-Unis  porfca  plainte  au  smet  de 
ces  canonni^res.  II  ne  pr^tendit  pas  qu'elles  fussent  destinies  a  opdrer  centre  le  P<5rou, 
attendu  qu^elles  ne  pouvaient  pas  passer  le  cap  Horn.  Mais  11  pr^tendit  qu*appliqu6eft 
'X  la  garde  des  c6tes  de  Cuba,  elles  lib^reraient  de  ce  service  d'autres  vaisseaux,  qai 
pourraient  ainsi  atta<iuer  le  P<^rou. 

Le  President  se  rendit  h  ces  raisons  et  ordonna  la  distention  en  bloc  de  ces  trent© 
vaisseanx,  jusqu'^  ce  que  Tfispagne  et  le  P<5rou  eusisent  r<^gM  leurs  diff(^rends,  gr&ce  ^ 
hi  m<^diation  des  fitats-Unis. 

JURIDICTION   I)U  TRIBUNAL. 

Une  question  des  diligences  se  prdsente  au  sujet  d*un  d<5cret  erron^  d'une  conr 
d'aniiraut^  de  Nassau. 

Je  pose  en  principe  que  le  gouvernement  qui  intente  des  poursuites  judioiaires,  et 
qui  se  soumet,  sans  appeler,  k  un  d^cret  erron^t  n^a  .pas  le  droit  d^alMguer  ce  d<5cret 
pour  excnser  des  torts  ult^rieurs  appartenant  h  la  m^nie  classe  de  faits.  C'est,  je  crois^ 
faillir  doublement  aux  dues  diligences  prescrites  par  les  regies  du  traits.  Je  m'abstiena 
de  discnter  cette  question. 

Mais  j'affirme  que  le  d<5cret  erron<^  ne  lie  en  aucune  mani^re.  Cela,  du  reste,  est 
<^vident.  De  plus,  j'afiirme  surtout  que  le  d<^cret  ne  lie  d'aucune  mani^re  un  tribunal 
international. 

Le  principe  se  tronve  <5nonc<5  et  snfllsaminent  discut^  dans  les  Instituts  de  Rutber- 
forth,  ouvrage  anglais  de  m^rite  et  d'autorit^.  / 

Wbeaton,  et  d'autres  ^crivaius  d'autorit<S,  eux  au^i,  adoptent  les  ynes  de  Rutber- 
fortb. 

La  question  a  6t6  80ulev<^e  par  les  commissaires  anglais  et  am<Sricaius,  nomm^ 
pour  statuer  sur  des  stipulations  du  trait<5  dit  de  Jay.    La  oirconstance  suivante  est 
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circumstance  is  reported  in  the  memoirs  of  Mr.  Trumbnll,  one  of  the 
Secretaries  of  that  Commission.  It  appears  that,  being  in  donbt,  the 
Commissioners  consulted  the  Earl  of  Loughborough,  then  Lord  Chancel- 
lor. The  latter  decided  that  the  Commissioners,  in  their  capacity  of  an 
international  tribunal,  possessed  complete  jurisdiction  to  revise  the  de 
crees  of  any  municipal  tribunal,  and  to  decree  compensation  to  the 
Government  injured  in  its  interests  or  in  those  of  its  subjects. .  The 
Commissioners  acted  accordingly. 

I  conceive  that  such  is  the  jurisdiction  recognized  in  the  case  of 
private  claims  by  numerous  international  Commissions  which  have 
since  set  in  England  and  America. 

rOXCLI^SION. 

I  have  now  treated  some  of  the  questions  argued  by  the  Counsel  of 
Great  Britain,  solely  to  relieve  my  conscience.  I  do  not  think  they  are 
of  a  nature  to  exercise  preponderating  influence  on  the  conclusions 
of  the  Arbitrators.  The  Rules  of  the  Treaty  are  decisive  in  all  the 
questions  raised  by  the  United  States.  If  those  Rules  are  the  true 
expression  of  the  law  of  nations,  as  I  am  convinced  they  are,  well  and 
good ;  if  they  exceed  the  law  of  nations,  they  necessarily  constitute 
the  conventional  law  of  the  Tribunal. 

The  interpretation  of  the  municipal  law  of  England  is  of  little  moment. 
Of  still  less  moment  is  the  interpretation  of  the  law  of  the  United  States. 
The  laws  of  other  European  States  are  of  no  importance  whatever.  The 
conduct  of  the  United  States  toward  Spain  or  Mexico,  or  even  toward 
Great  Britain,  is  not  here  in  question.  There  is  but  one  single  question, 
and  it  is  this :  Has  England  failed  or  not  in  the  due  diligence  required 
by  the  Treaty  of  Washington! 

The  United  States  are  here  maintaining  principles  which  are,  in  their 
opinion,  of  great  importance  to  all  maritime  nations,  and  especially  to 


rapport ^e  dans  les  ra^moires  de  M.  Trumbull,  Tun  des  secretaires  de  cette  commission. 
11  paralt  que,  daus  le  doute,  les  coinmissaires  ont  consnlUS  le  Comte  de  Lougbborongb, 
^and  chancelier  d'alors.  Celni-ci  d6cida  que  les  commissaires,  en  leur  quality  de 
tribunal  international,  poss^daient  une  iuridiction  complete  pour  r<$vi8er  les  dik^rets 
d'un  tribunal  municipal  quelconque  et  de  faire  droit  an  gouvernement  l^s^  dans  ses 
int^r6ts  on  dans  ceux  de  see  sujets.    Les  commissaires  ont  agi  en  consequence. 

J'estime  que  telle  estltt  juridiction  reconnue,  dans  le  cas  de  reclamations  particuli^res, 
par  de  nombreuses  commissions  Internationales  qui  ont  sidge  depuis  lors  en  Angle- 
terre  et  en  Amerique. 

COKCLUSIOX. 

Je  viens  de  traitor  qoelques-nnes  des  questions  pOBRSes  par  le  conseil  de  la  Grande- 
Bretagne  uniqueraent  pour  I'acquit  de  ma  conscience.  ~  Je  ne  crois  pas  qu'elles  soient 
de  nature  h  exercer  une  influence  pr^ponderante  snr  les  conclusions  des  arbiires.  Les 
regies  dn  traite  sont  deeisivee  dans  tontes  les  qumtions  soulevees  par  les  fitats-Unis. 
8i  ces  regies  sont  Pexpression  yraie  du  droit  des  gens,  comme  yen  suis  convaincu,  c'est 
bien ;  si  elles  d^passent  le  droit  des  gens,  eUes  constituent  forc^ment  le  droit  conveu- 
UoDuel  dn  tribunal. 

Pea  importe  Tintorpretation  de  la  loi  mnnicipale  d'Angletetre.  L^interpr^tation 
de  la  loi  des  £tat8-Unis  importe  moins  encore.  Les  lois  des  antres  etats  de  TCurope 
nMmportent  en  rien.  La  conduite  des  £tat8-Unis  envers  I'Espagne  on  le  Mexique,  ou 
m^me  envers  la  Grande-Bretagne,  n'est  pas  ici  en  cause.  11  nW  a  qu'une  seule  question, 
et  la  voici :  L'Angleterre  a-t-dle  failli,  oai  on  non,  aux  dues  diligences  reqnises  par  le 
traite  de  Wasbington  T 

Les  £tats-Unis  soutiennent  ici  des  principes  qui  sont,  k  leur  avis,  d'une  haute  im- 
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Great  Britain,  still  more  so  than  to  the  United  States.  In  consequence, 
we  await,  with  respect  and  submission,  but  also  without  uneasiness, 
the  judgment  of  this  august  Tribunal. 

C.  CusHiNa. 


:j5roTE. 


In  case  the  Arbitrators  should  think  it  worth  while  to  study  the  sub- 
ject attentively,  we  refer  them  to  the  following  documents,  which  clearly 
prove  the  spontaneous  activity  ©f  the  Executive  at  all  times  to  prevent 
equipments  and  expeditions  in  contravention  of  the  law  of  nations,  at- 
tempted in  the  ports  of  the  United  States : 

I. — Counter  Case  of  the  United  States  and  Appendix,    {French  translation,) 
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portance  pour  toutes  les  nations  maritimes^  et  surtout  pour  la  Grande-Bretagne  plus 
encore  que  pour  les  £tats-Unis.  £u  consequence,  nous  attendons  avec  respect  et  avec 
soumission,  mais  aussi  sans  inquietude,  le  jngement  de  cet  anguste  tribunal. 

C     CuSITING 

Caottt.     (Wde  Protoeole  XVTTL) 


NOTE. 


Dans  le  cas  ou  Ics  arbitres  penseraient  qu'il  vaut  la  peine  d'^tndier  attentivement 
lesujet,  nous  les  renvoyons  aux  documents  8uiyants,quidemontrentjnsqu'^PevideDce 
Pactivite  spontande  que  rex^cutif  a  mise  de  tout  temps  ^  prevenir  des  ^quipements 
et  des  expeditions  contraires  au  droit  des  gens,  e8say6s  dans  les  ports  des  £tat8-Uni8 : 
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II. — Correspondence  relative  to  the  Affairs  of  Cuba  in  the  English  Supplement  to  the  Counter 

Case  of  the  United  States. 

Pages. 

The  SpaniHb  gun-boats 454-485 

The  case  of  the  Orientalc 3-6 

Thecafleof  theR.R.Cuyler 12-16 

Mr.  Ilerron  to  Mr.  Browniug 17 

Mr.  £  varts  to  Mr.  Courtney 22 

Mr.  Fish  to  Messrs.  Pierrepont  and  Barlow 9S 

Do.  do.  103 

Correspondence  of  Messrs.  Potestad,  Davis,  Milledge,  and  Hoar 107-116 


II.—  CorrespondavcB  relative  aux  affaires  de  Cuba  dans  le  supplement  en  anglais  an  contre- 
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VI.-REPLY  OF  MR.  WAITE,  AUGUST  8,  TO  THE  ARGUMENT  OF 
SIR  ROUxNDELL  PALMER,  UPON  THE  SPECIAL  QUESTION  AS  TO 
SUPPLIES  OF  COAL  IN  BRITISH  PORTS  TO  CONFEDERATE 
SHIPS.  (SEE  PROTOCOL  XIX.) 


The  "  special  question  as  to  supplies  of  coal  in  British  ports  to  Confeder- 
ate shipSy^  necessarily  involves  an  examination  of  tbe  facts  and  circam- 
stances  under  wbich  permission  to  take  such  supplies  was  granted. 

It  is  not  contended  by  tbe  Counsel  of  the  United  States,  that  all  sup- 
plies of  coal  in  neutral  ports  to  tbe  ships  of  war  of  belligerents,  are 
necessarily  violations  of  neutrality,  and,  therefore,  unlawful.  It  will  be 
sufficient  for  the  purposes  of  this  controversy,  if  it  shall  be  found  that 
Great  Britain  permitted  or  suffered  the  insurgents  "  to  make  use  of  its 
ports  or  waters  as  the  base  of  naval  operations  against  tbe  United 
States,"  and  that  the  supplies  of  coal  were  obtained  at  such  ports  to 
facilitate  belligerent  operations. 

1.  All  naval  warfare  must,  of  necessity,  have  upon  land  a  "  base  of 
operations."    To  deprive  a  belligerent  of  that  is  equivalent 

to  depriving  him  ot  the  power  to  carry  on  such  a  warfare  t.ot„  n^entui  i« 
successfully  for  any  great  length  of  time.    Without  it  he 
cannot  maintain  his  ships  upon  the  Ocean. 

2.  A  "  base  of  operations''  for  naval  warfare  is  not  alone,  as  seems  to 
be  contendecl  by  the  distinguished  Counsel  of  Great  Britain, 

(sec.  3,  chap,  iii,  of  his  Argument,)  "a  place  from  which  ^^»>.t.iM 

operations  of  naval  warfare  are  to  be  carried  into  effect."  It  is  not,  of 
necessity,  tbe  place  where  the  belligerent  watches  for,  and  from  which 
he  moves  against,  the  enemy  5  but  it  is  any  place  at  which  the  necessary 
preparations  for  the  warfare  are  made ;  any  place  from  which  ships, 
arms,  ammunition,  stores,  equipment,  or  men  are  furnisbed,  and  to 
which  the  ships  of  the  navy  look  for  warlike  supplies  and  for  the  means 
of  effecting  tbe  necessary  repairs.  It  is,  in  short,  what  its  name  im- 
plies— the  support,  the  foundation,  whicb  upholds  and  sustains  the  oper- 
ations of  a  naval  war. 

This  was  the  doctrine  recognized  by  Earl  Eusseil  on  the  25th  of 
March,  1862,  three  days  after  the  Florida  got  out  from  the  port  of  Liv- 
erpool, and  while  the  Correspondence  in  reference  to  her  construction 
and  outfit  was  fresh  in  his  mind.  In  writing  to  Mr.  Adams,  at  that 
time,  in  reference  to  complaints  made  of  the  treatment  of  the  United 
States  vessel  of  war  Flambeau  at  Nassau,  in  the  month  of  December 
previous,  he  used  this  language : 

On  the  other  hand,  the  Flambeau  was  avowedly  an  armed  vessel  in  the  service  of 
the  Federal  Gevernment.  She  had  entered  the  port  of  Nassau,  and  had  remained  there 
for  some  days,  without  any  apparent  necessity  for  doing  so,  and  the  authorities  had 
not  been  informed  of  the  object  of  her  visit.  To  supply  her  with  coal  might,  therefore, 
he  to  fadUiate  her  belligerent  operatious,  and  this  would  constitute  an  infraction  of  the 
neutrality  prescribed  by  the  Quooii'h  proclamation  ofthe  13th  of  May  last.  (Am.  App., 
vol.  1,  p.  :J4H.) 

3.  This  ^'base  of  operations''  must  be  within  the  territory  of  the  bel- 
ligerent or  of  bis  ally.  A  neutral  which  supplies  it  violates  ^ ^^..^w ^^^,^ 
his  neutrality,  and  may  be  treated  as  an  ally.    A  bellig-  '^^t^»»t«"'-"'T 
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erent  asing  withoat  permission  the  territory  of  a  neatral  for  sach  a 
parpose,  commits  an  offense  against  the  laws  of  nentrality,  and 
subjects  himself  to  the  forcible  expulsion  of  his  ships  of  war,  and  to 
all  other  means  of  punishment  and  redress  which  may  be  requisite  for 
the  vindication  of  the  offended  neutral  sovereign. 

4.  After  the  end  of  the  summer  of  1861,  the  ifisnrgents  never  had  any 

available  base  of  operations  for  naval  warfare  within  the 
Bo.uclTbSrwiihm  limits  of  their  own  territory.  From  that  time  forward  until 
iheirownternunr.   ^^^  ^^^  ^^  ^^^  coutcst,  thc  Uuitcd  Statos  maintained  a 

blockade  of  all  the  insurgent  ports,  which  was  recognized  by  all  neutral 
nations  as  lawful,  and  was  so  far  effective  as  to  prevent  any  vessel  of 
war  (unless  the  Tallahassee  and  Chickamanga,  with  perhaps  some  other 
small  vessels,  should  be  excepted)  from  using  these  ports  as  a  base  for 
hostile  operations  upon  the  sea.  l^o  supplies  for  such  operations  were 
ever  obtained  there,  nor  were  any  repairs  effected. 

It  is  true,  the  Nashville  escaped  through  the  blockade  from  the  port 
of  Ohnrleston,  but  when  she  escaped  she  was  in  no  condition  for  war, 
and  within  three  days  was  at  Bermuda  in  want  of  coal.  After  there 
taking  on  board  a  full  supply,  she  was  enabled  to  make  her  voyage  of 
eighteen  days  to  Southampton.  The  Florida  ran  the  blockade  inwards 
and  reached  Mobile,  where  she  was  detained,  more  than  four  months,  by 
the  naval  forces  of  the  United  States.  At  the  end  of  that  time  she 
effected  an  escape,  but  with  only  a  short  supply  of  coal,  for  within  teu 
days  after  her  escape  she  appeared  at  Nassau  "in  distress  for  want  of 
coal.''  After  having  been  fairly  set  upon  her  cruise  from  Nassau,  she 
not  unfreqnently  remained  at  sea  two  months  and  more  without  renew- 
ing her  supply. 

5.  This  was  at  all  times  known  to  the  Brftish  Government  The  block- 
GrwitBritiiinkDew  «<!©  was  thc  subjcct  of  frequent  correspondence  between  Mr. 

^^^  Adams  and  Earl  Russell,  and  was  acknowledged  to  be  suffi- 

ciently effective  to  bind  neutrals. 

6.  By  depriving  the  insurgents  of  the  use  of  their  base  of  naval 

operations  at  home,  the  United  States  obtained  a  decided 
thSf  fiii°*!r*ih*/  and  important  advantage  in  the  progress  of  the  war.  It  was 
United  Slate.        ^  ^^^^  ^^  ^^^  ^^^^  ^^  ^j^^  Uultcd  Statcs,  for  the  suppression 

of  a  widespread  rebellion  against  the  authority  of  the  Government.  At 
the  outset,  the  power  of  the  insurgents  appeared  so  great,  and  their 
organization  was  so  complete,  that,  in  the  opinion  of  the  British  Govern- 
ment, it  was  proper  they  should  stand  before  the  world  and  be  recog- 
nized as  beligerents.  The  territory-,  which  they  claimed  as  their  own 
and  sought  to  control,  embraced  a  large  extent  of  seacoast,  well  sup- 
plied with  XK)rts  and  harbors,  available  for  all  the  purposes  of  commerce 
and  naval  warfare.  In  fact,  it  embraced  two  out  of  the  five  navy -yards 
of  the  United  States,  and  a  port  at  which  extensive  preparations  had 
be>en  made  for  the  establishment  of  a  sixth. 

The  people  of  the  States  not  in  rebellion,  but  remaining  loyal  to  the 
Government,  were  a  commercial  people,  and  largely  engaged  in  naviga- 
tion. At  the  commencement  of  hostilities,  the  insurgents  proclaimed 
their  intention  of  making  war  upon  this  commerce.  To  prevent  this, 
and  to  keep  such  ports  as  were  in  the  possession  of  the  insurgents  from 
being  used  as  bases  of  the  operations  for  such  a  war,  the  United  States 
at  once  determined  to  establish  and  effect  their  blockade.  With  the 
superior  power  and  resources  under  the  control  of  the  Government,  it 
was  able  to  accomplish  this  work;  and  before  the  insurgents  could 
supply  themselves  with  ships  of  war,  their  ports  were  closed  against  all 
effective  operations  from  their  own  territory  as  a  base. 
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This  advantage  was  one  the  Uuited  States  had  the  right  to  retaiu  if 
within  their  power  so  to  do.  No  neutral  nation  could  interfere  to  pre- 
vent it. 

7.  The  loss  which  the  insurgents  had  thus  sustained  at  home,  they 
endeavored  to  repair  by  the  use  of  the  ports  and  territorial  Effort,  of  th«  in- 
waters  of  neutral  nations ;  and,  in  point  of  fact,  they  did  carry  Koyoii^tfo^n^Tin 
on  substantially  their  entire  naval  warfare  against  the  com-  "^^^"^  territory. 
merce  of  the  United  States  from  a  base  of  operations  outside  of  their  own 
territory.  This  fact  is  not  denied.  It  is  entirely  separate  and  distinct 
from  that  of  "permission''  or  "sufferance,''  which  only  becomes  im- 
portant when  it  is  sought  to  charge  the  neutral,  whose  territory  is  used, 
with  the  consequences  of  the  use. 

8.  Toleration  by  a  neutral  of  the  use  of  its  ports  and  waters  by  the 
ships  of  war  of  a  belligerent  to  facilitate  the  operations  of 

his  naval  warfare,  is  equivalent  to  a  permission  to  use  such  equi^aunt  to  per- 
ports  and  waters  as  a  base  of  naval  operations. 

This  principle  was  recognized  by  the  Emperor  of  Brazil  in  his  instruc- 
tions to  the  presidents  of  his  provinces  on  the  23d  of  June,  1863,  (Brit. 
App.,  vol.  i,  p.  292.)  It  was  adopted  by  Earl  Eussell  on  the  12th  of  June, 
1862,  after  the  original  escape  of  the  Florida  from  Liverpool,  and  before 
the  commencement  of  the  correspondence  in  reference  to  the  construc- 
tion and  outfit  of  the  Alabama,  when,  in  a  letter  addressed  to  Mr.  Adams, 
he  said : 

Attempts  on  the  part  of  the  snbjects  of  a  noatral  government  to  take  part  in  a  war, 
or  to  makense  of  the  nentral  territory  as  an  arsenal  or  barrack  for  the  preparation  and 
inception  of  direct  and  immediate  hostilities  against  a  state  with  which  their  goyem- 
ment  is  at  peace,  as  by  enlisting  soldiers  or  fitting  oat  ships  of  war,  and  so  converting, 
as  it  were,  neutral  territory  into  a  hostile  depot  or  post,  in  order  to  carry  on  hostilities 
therefrom,  have  an  obvions  tendency  to  involve  in  the  war  the  nentral  government 
which  tolerates  snch  proceedings.  Snch  attempts,  if  unchecked,  might  imply,  at  least, 
an  indirect  participation  in  hostile  acts,  and  they  are,  therefore,  consistently  treated 
by  the  government  of  the  neutral  state  as  offenses  against  its  public  policy  and  safety, 
which  may  thereby  be  implicated.    (Am.  App.,  vol.  i,  p.  665.) 

If  such  proceedings  by  subjectSj  when  "tolerated''  or  **  unchecked," 
may  imply  an  indirect  participation  by  the  neutral  in  the  hostile  acts  of 
a  belligerent,  how  much  stronger  is  the  implication  when  the  proceed- 
ings are  those  of  the  belligerent  himself. 

9.  It  will  not  be  denied  that  *' toleration,"  "permission,"  or  "suffer- 
ance," by  a  neutral,  in  this  connection,  implies  a  knowledge    Toiemtio.  impne. 
of  the  act  or  thing  tolerated,  permitted,  or  suffered ;  or,  that  k*"'"''^* 
which  is  equivalent,  a  culpable  neglect  in  employing  the  means  of  ob- 
taining such  knowledge. 

10.  As  early  as  the  escape  of  the  Florida  from  Liverpool,  on  the  22d 
of  March,  1862,  the  British  Government  had  knowledge,  or, 

to  say  the  least,  had  "  reasonable  grounds  to  believe,"  that  re«^«bi?'iU;i."nd'to 

/Ji       ,  i_.  jit_Ji»  i.1  !•  *       believe  thHt  the  in- 

an  enort  was  being  made  by  the  insurgents  to  supply,  in  part,  •urs«nu  intended  to 
the  loss  of  their  own  ports,  for  all  the  purposes  of  war  upon  '••'"^'** 
the  Ocean,  by  the  use  of  those  of  Great  Britain.  From  that  time  for- 
ward it  knew  that  the  insurgents  relied  entirely  upon  the  porta  and 
waters  of  neutral  nations  for  the  success  of  their  naval  warfare.  This 
fact  was  so  notorious,  and  so  well  understood  in  Great  Britain,  that  it 
was  made  the  subject  of  special  comment  by  Earl  Eussell  in  the  House 
of  Commons  during  the  progress  of  the  war.    (Am.  App.,  vol.  v,  p.  535.) 

11.  All  the  really  effective  vessels  of  war  ever  used  by  the  insurgents 
were  obtained  from  Great  Britain.    This  is  an  undisputed 

fact.    Two,  certainly,  tlie  Florida  and  the  Alabama,  were  «ei!?**if'^J'^«me 
constructed  and  specially  adapted  for  warlike  use  in  Great  '""°°"**^"^'*' 
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Britain,  under  contracts  for  that  purpose  made  directly  with  the  insur- 
gent authorities.  All  this  was  known  by  the  British  Government,  long 
before  either  of  these  vessels,  after  completing  their  armament  and 
receiving  their  commissions,  appeared  at  any  of  the  XK)rts  of  the  King- 
dom, asking  permission  to  coal  or  to  repair ;  in  fact,  it  was  known  before 
they  had  appeared  in  the  ports  of  any  nation. 

For  the  purposes  of  this  argument,  it  matters  not  whether  Great 
Britain  did  or  did  not  use  due  diligence  to  prevent  the  construction  or 
escape  of  these  vesselg.  The  fact  that  the  insurgents,  in  procuring  them, 
committed  an  ofieuse  against  the  neutrality  laws  of  the  realm,  and  sub- 
jected themselves  to  punishment  therefor,  remains  undisputed.  The 
individual  agents,  who,  within  British  jurisdiction,  committed  this 
crime  against  British  municipal  law,  made  themselves  subject  to  the 
penalties  of  that  law.  The  authorities  of  the  insurgents,  who  promoted 
the  crime,  subjected  themselves  to  such  measures  as  Great  Britain  might 
sec  fit  to  adopt  in  order  to  resent  the  wrongs  inflicted  on  her,  and  to 
cause  her  sovereignty  to  be  respected. 

12.  When  these  vessels  were  upon  the  sea,  armed  and  fitted  for  war, 
wh^nobtain-d  tho  insurgcuts  had  advanced  one  step  towards  providing 

^rthouTT  bH^'Tf  themselves  with  the  means  of  prosecuting  a  war  against 
op.K.tiu.u..  ^i^Q  commerce  of  the  United  States;  but  they  needed  one 

thing  more  to  make  any  war  they  might  wage  successful,  and  that  was 
a  base  of  operations.  Without  this,  the  United  States  would  still,  to  a 
limited  extent,  have  remained  in  the  possession  of  the  advantages  they 
had  gained  by  a  successful  blockade.  The  great  difficulty  to  be  over- 
come was  the  supply  of  coals.  To  no  nation  could  this  fact  be  more 
apparent  than  to  Great  Britain,  the  flag  of  whoso  magnificent  navy  was 
at  that  time  almost  constantly  afloat  in  all  the  principal  seas  of  the 
world. 

13.  Great  Britain  had  the  undoubted  right,  upon  the  discovery  of 

these  offenses  committed  by  the  insurgents  against  her 

They    might    havp  ••««  t        t*   ^t       *  •     i     j_*  •!  ^  »x.  r» 

be^n  excluded  froia  muuicipal  laws,  and  of  their  violations  in  her  territory  of 
Bniisb  port-.  ^^^  \b,ws  of  uatlous,  to  exclude  by  force,  if  necessary,  the 
vessels,  in  this  manner  i)laced  upon  the  seas,  from  all  the  hospitalities 
usually  accorded  to  naval  belligerents,  in  the  ports  and  waters  of  the 
kingdom. 

This  was  the  prompt  decree  of  Brazil,  when  her  hospitality  was 
abused  by  one  of  these  vessels.  (Brit.  App.,  vol.  i,  p.  293.)  The  Counsel 
of  Great  Britain  does  not  deny  the  power  of  the  British  Government  to 
make  the  same  orders. 

14.  In  this  way  Great  Britain  might,  to  a  great  extent,  have  prevented 

the  consequences  of  the  original  crime  committed  within 
pJveuici°"L  iijiu'  her  own  jurisdiction.  It  was  her  duty  to  use  due  diligence 
ncs  which  followed.   .^  ^^^  ^^^  ports  and  waters,  and,  as  to  all  persons  within 

her  jurisdiction,  to  prevent  the  departure  of  such  a  vessel  from  her  terri- 
tory. If,  notwithstanding  her  diligence,  such  a  vessel  was  constructed 
within,  and  departed  from,  her  jurisdiction,  then  good  faith  toward  a 
nation  with  which  she  was  at  peace  required  that  she  should,  as  far  as 
possible,  curtail  the  injurious  consequences  of  the  unlawful  act  which 
she  had  been  unable  to  prevent.  She  owed  no  comity  to  a  nation  that 
had  abused  her  hospitality.  She  was  under  no  obligations  to  open  her 
ports  to  a  belligerent  that  had  violated  her  neutrality.  No  belligerent 
had  the  right  to  demand  the  use  of  her  ports  for  the  accommodation  of 
his  ships  of  war.  It  was  a  privilege  she  could  grant  or  not  as  she 
pleased,  and  if  in  this  respect  she  treated  both  belligerents  alike,  neither 
had  the  right  to  complain.    An  order  which  excluded  all  guilty  of  the 
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same  offense  would  have  operated  alike  on  all  who  were  guilty,  but 
would  uot  have  included  the  innocent. 

15.  The  United  States  had  the  right,  as  they  did,  to  demand  of  Great 
Britain,  that  she  should  use  ail  means  within  her  power  to 
avoid  the  consequence  of  her  failure  to  prevent  the  use  of  reque.ied  « r  c«t 
her  territory  for  these  unlawful  purposes.  As  has  been  ihw»bu,eufu.  ter. 
seen,  the  insurgents  commenced  in  Great  Britain  their  vio-  "^'^ 
lations  of  these  particular  laws  of  neutrality.  They  were  flagrant  acts. 
They  were  accomplished  in  spite  of  the  United  States.  They  were  high 
offenses  against  the  authority  and  dignity  of  the  government  of  Great 
Britain,  and,  as  Earl  Eussell  afterward  said,  ^'totally  unjustifiable  and 
manifestly  offensive  to  the  British  Crown."  (Am.  App,,  vol.  i,  p.  63J.) 
To  permit  them  to  pass  unrebuked  was  to  excuse  them,  and  was  to 
encourage  future  transgressions. 

As  was  subsequently,  on  the  27th  of  March,  18G3,  said  by  Mr.  Adams, 
in  a  conversation  with  Earl  Russell  upon  this  subject : 

What  was  uiiich  needed  in  America  was  uot  solely  evidence  of  action  to  prevent  these 
armaments.  It  was  the  moral  power  that  might  he  extended  hy  the  Ministry  in  signi- 
fying its  atter  disapproval  of  all  the  machinations  of  the  conspirators  against  the 
pnbhc  peace.  Hitherto  the  impression  was  quite  general,  as  well  in  America  as  in  this 
coantry,  that  the  Ministry  held  no  common  sentiment,  and  were  quite  disposed  to  be 
tolerant  of  all  the  labors  of  these  people,  if  not  indifferent  to  them.  Here  they  were 
absolutely  snstaining  the  rebels  in  the  prosecution  of  the  war  by  the  advance  of  money, 
of  ships,  and  of  all  the  necessaries  with  which  to  carry  on  as  well  by  sea  as  on  the  land ; 
and  upon  such  notorious  offenses  Ministers  had  never  yet  given  out  any  other  than  an 
uncertain  sound.  The  effect  of  this  miist  be  obvious.  It  encouraged  the  operations  of  Bntish 
instigators  of  the  trouble  oh  this  side^  icho  believed  that  they  were  connived  atj  and^  so  believing ^ 
carried  on  their  schemes  with  new  vigor,    (Am.  App.,  vol.  iii,  p.  1*25.) 

Nothing  cau  add  to  the  force  of  these  words.  Omission  by  the  British 
Government  to  act  under  such  circumstances  was  nothing  less  than 
toleration  of  the  abuses  complained  of.  It  was,  in  short,  an  implied 
permission  to  continue  the  unlawful  practices. 

10.  Great  Britain  not  only  neglected  during  the  whole  war  to  take 
any  measures  by  which  any  of  the  offending  vessels  of  the  t-.r^ui  nruain  re 
insurgents  would  be  excluded  from  the  hospitalities  of  her  ''-j^- ^^^^v.m.u 
ports,  and  their  agents  prevented  from  using  her  territory  for  facilitat- 
ing their  belligerent  operations,  but  she  in  effect  refused  so  to  doi  She 
did  not  even  send  remonstrances  to  the  government  of  the  insurgents, 
or  to  any  of  its  agents  residing  and  conducting  its  affairs  within  her 
own  jurisdiction. 

On  the  4th  of  September,  1802,  Mr.  Adams,  in  a  communication  to 
Earl  Ilussell,  called  attention  to  the  fact  that  the  Agrippina,  the  bark 
which  had  taken  a  part  of  the  armament  to  the  Alabama,  was  preparing 
to  take  out  another  cargo  of  coal  to  her,  and  asked  that  something 
might  be  done  which  would  prevent  the  accomplishment  of  this  object, 
(Brit.  App.,  vol.  i,  p.  209.)  This  communication,  in  due  course  of  busi- 
ness, was  referred  to  the  Commissioners  of  Customs,  who,  on  the  25th  of 
the  same  month,  reported:  "That  there  would  be  great  difficulty  in  as- 
certaining the  intention  of  any  parties  making  such  a  shipment,  and  we 
do  not  apprehend  that  our  ofticers  would  have  any  power  of  interfering 
with  it,  were  the  coals  cleared  outward  for  some  foreign  port  in  com- 
pliance with  the  law.  (Brit.  App.,  vol.  i,  p.  213.)  Thus  the  matter 
ended. 

If  there  was  no  power  in  the  officers  of  the  customs  to  interfere  with 
the  shipment  of  the  coals,  there  certainly  was  ample  power  in  the  Gov- 
ernment to  prohibit  any  offending  belligerent  vessel  from  coming  into 
the  ports  of  Great  Britain  to  receive  them.    That,  if  it  would  not  have 
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stopped  the  offending  vessels  entirely,  might  to  some  extent  have  em- 
barrassed their  operations. 

Again,  on  the  7th  of  December,  1863,  Mr.  Adams  submitted  to  Earl 
Bassell  evidence  of  the  existence  of  a  regular  office  in  the  port  of  Liver- 
pool for  the  enlistment  and  payment  of  British  subjects,  for  the  purpose 
of  carrying  on  war  against  the  Government  and  people  of  the  United 
States.  (Brit.  App.,  vol.  i,  p.  428.)  This  communication  was  by  Earl 
Eussell  referred  to  the  Law  Officers  of  the  Crown,  who,  on  the  i2th  of 
the  same  month,  reported :  **  We  have  to  observe  that  the  facts  dis- 
closed in  the  depositions  furnish  additional  grounds  to  those  already 
existing  for  strong  remonstrance  to  the  Confederate  Government  on 
account  of  the  systematic  violation  of  our  neutrality  by  their  agents  in 
this  country.^  (Brit.  App.,  vol.  i,  p.  440.)  There  is  no  evidence  tending 
to  prove  that  any  such  remonstrance  was  then  sent.  In  fact,  the  first 
action  of  that  kind  which  appears  in  the  proof  was  taken  on  the  13th 
day  of  February,  1865,  less  than  sixty  days  before  the  close  of  the  war. 

17.  The  conduct  of  Great  Britain  from  the  commencement  was  such 
Grc.t  Briuin  en-  ^s  to  cncourage  the  insurgents,  rather  than  discourage 
rr'Sfru^b^thTim  them,  as  to  the  use  of  her  ports  and  waters  for  necessary 
ZT%\h'tS'al^  repairs  and  for  obtaining  provisions  and  coal. 
proTUionB.«dcoaL  »ji|jg  Alabama  first  appeared  in  a  British  port,  at  Jamaica, 
on  the  20th  of  January,  1863,  nearly  six  months  after  her  escape  from 
Liverpool,  and  after  a  lapse  of  much  more  time  than  was  sufficient  to 
notify  the  most  distant  colonies  of  the  offense  which  had  been  committed 
by  her,  and  of  any  restrictions  which  the  Government  at  home  had  seen 
fit  to  place  upon  her  use  of  the  hospitalities  of  ports  of  the  Kingdom. 
No  such  notice  was  ever  given,  nor  was  any  such  restriction  ever 
ordered. 

The  Alabama  went  to  Jamaica  for  the  reason  that  in  an  engagement 
with  the  Hatteras,  a  United  States  naval  vessel,  she  had  received  such 
injuries  as  to  make  extensive  repairs  necessary.  This  engagement  took 
place  only  twenty-five  miles  from  a  home  port,  but  instead  of  attempting 
to  enter  it,  and  make  her  repairs  there,  she  sailed  more  than  fifteen 
hundred  miles  to  reach  this  port  of  Great  Britain.  In  doing  this  she 
had  sailed  far  enough,  and  spent  time  enough,  to  have  enabled  her  to 
reach  any  of  the  ports  of  the  insurgents ;  but  the  blockade  prevented 
her  entering  them,  and  she  was  compelled  to  rely  upon  the  hospitalities 
of  neutral  waters.  At  Jamaica,  she  was  permitted  without  objection  to 
make  her  repairs,  and  to  take  in  such  coal  and  other  supplies  as  she  re- 
quired for  her  cruise.  She  was  treated.  Commodore  Dunlop  said,  as  any 
United  States  man-of-war  would  have  been  treated  by  him. 

On  the  25th  of  the  same  month  (January,  1863)  the  Florida  appeared 
at  Nassau  short  of  coal.  Although  she  was  only  ten  days  from  a  home 
port,  she  was  permitted  to  supply  herself  with  coal  and  other  necessa-' 
riBS.  On  the  24th  of  the  next  month  she  again  appeared  at  Barbsklos, 
*^  bound  for  distant  waters,''  but  she  was  in  distress,  and  unless  permit- 
ted to  repair  the  captain  said  he  would  be  compelled  to  land  his  men 
and  strip  his  ship.  Notwithstanding  her  past  offenses,  permission  to 
repair  and  take  on  supplies  was  granted. 

These  were  the  first  visits  of  any  of  the  offending  cruisers  to  British 
waters.  They  were  substantially  their  first  visits  to  any  ports  of  a 
neutral  nation.  The  Florida  stopped  for  a  short  time  at  Havana,  on  her 
way  from  Mobile  to  Nassau,  and  the  Alabama  was  for  a  few  hours  at 
Martinique ;  but  at  neither  of  these  places  did  they  take  on  any  coal  or 
make  any  repairs. 

Thus  the  nation,  whose  authority  and  dignity  had  been  so  grossly 
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offended  iu  the  constractioii  and  outfit  of  these  vessels,  was  the  first  to 
grant  them  neutral  hospitalities.  From  that  time  her  ports  were  never 
closed  to  any  insurgent  vessel  of  war;  and  permission  to  coal,  provis- 
ion, and  repair  was  never  refused. 

It  is  said  in  the  British  Counter  Case,  p.  118,  that,  during  the  course 
of  the  war,  ten  insurgent  cruisers  visited  British  ports.  The  total  num- 
ber of  their  visits  was  twenty-five,  eleven  of  which  were  made  for  the 
purpose  of  effecting  repairs.  Goal  was  taken  at  sixteen  of  these  visits. 
The  total  amount  of  coal  taken  was  twenty-eight  hundred  tons. 

The  number  of  visits  made  by  these  cruisers  to  all  the  ports  of  all 
•other  neutral  nations  during  the  war  did  not  exceed  twenty.  So  it  ap- 
pears that  the  hospitalities  extended  by  Great  Britain  in  this  form  to 
the  insurgents  were  greater  than  those  of  all  the  world  beside;  and 
yet  more  serious  offenses  had  been  committed  against  her  than  any  other 
neutral  nation. 

They  required  repairs  at  about  one-half  their  visits  and  coal  at  about 
two-thirds. 

The  average  supply  of  coal  to  vessels  of  the  insurgents  was  one  hun- 
dred and  seventy-five  tons.         • 

Because,  therefore,  the  insurgents  did  make  use  of  the  ports  of  Great 
Britain  as  a  base  for  their  naval  operations,  and  the  British  ^u  thi.  coo.t, 
Government  did  not  use  due  diligence  to  prevent,  but  on  the  iel^muj  whS^ei;' 
contrary  suffered  and  permitted  it,  all  supplies  of  coal  in  t^»«*«»po"'»>iity. 
those  ports  to  Confederate  ships  were  iu  violation  of  the  neutrality  of 
Great  Britain,  and  rendered  her  responsible  therefor  to  the  United 
•States. 

M.  R.  Waitk. 


VII -ARGUMENT  OF  SIR  ROUNDELL  PALMER  ON  THE  QUES- 
TION OF  THE  RECRUITMENT  OF  MEN  FOR  THE  SHENANDOAH 
AT  STELBOURNE. 


Her  Britannic  Majesty's  Counsel,  being  permitted  to  oflfer  some 
farther  observations  in  explanation  of  the  facts  as  to  the  recmitment 
of  men  by  the  Shenandoah  at  Melboarne,  as  to  which  there  appeared 
to  the  President  to  be  some  obscurity  in  the  evidence,  takes  the  liberty 
to  submit  the  following  statement : 

Before  the  Tribunal  can  hold  Great  Britain  responsible,  by  re^ison  of 
this  recruitment  of  men,  for  the  subsequent  captures  of  the  Shenan- 
doah, it  must  be  satisfied  (1)  that  the  Government  of  Great  Britain,  by 
its  Kepresentatives  in  the  Colony  of  Victoria,  "  permittted  or  suffered  ^ 
the  use  of  its  ports  or  waters  by  the  Shenandoah  for  this  purpose,  if  not 
directly,  at  least  by  the  want  of  due  diligence  to  prevent  such  recruit- 
ment, and  (2)  that  the  recruitment  so  made  was  an  augmentation  of 
force  necessary  to  enable  the  Shenandoah  to  effect  the  captures  for 
which  Great  Britain  is  sought  to  be  held  responsible,  and  without  which 
those  captures  could  not  have  been  made,  and  was  in  this  way  a  direct 
and  proximate  cause  of  those  captures. 

It  cannot  be  pretended,  on  the  one  hand,  that  Great  Britain  ought  to 
be  held  responsible  for  a  recruitment  of  men  by  a  belligerent  vessel 
which  the  local  Government  in  no  sense  *•  permitted  or  suffered  j'' nor, 
on  the  other  hand,  that  every  act  prohibited  by  the  Second  Bule  of  the 
Treaty  of  Washington  can  render  the  neutral  Government  responsible 
for  all  captures  after  such  act,  however  remote,  indirect,  partial,  or  in- 
significant may  have  been  the  relation  of  that  act,  as  a  cause,  to  those 
captures  as  an  effect. 

The  Shenandoah  arrived  at  Melbourne  on  the  25th  of  January,  1865, 
and  the  next  day  she  was  visited  by  Captain  King,  Naval  Agent  on 
board  of  the  Bombay,  who  found  that  her  crew  (it  is  presumed  including 
officers  and  petty  officers)  then  consisted  of  seventy  nien^  Of  these 
seventy,  about  twenty-three  appear  to  have  soon  afterward  de- 
serted, having  previously  served  on  board  of  some  of  the  ships  which 
the  Shenandoah  had  taken  on  her  cruise  between  October,  1864,  and 
January,  1865.  Her  force  was  thus  reduced  to  about  forty-seven  men, 
being  the  same,  or  nearly  the  same,  number  with  which  her  cruise  from 
the  Desertas  originally  commenced ;  and  less  by  twenty-three  men  than 
her  force  was  when  she  arrived  at  Melbourne.* 

On  the  day  of  his  entrance  into  Port  Philip,  Captain  Waddell,  when 
asking  permission  to  make  the  repairs  and  obtain  the  supply  of  co^s 
necessary  to  enable  him  to  get  to  sea  a«  quickly  as  possible,  and  also  to 
land  his  prisoners,  gave  a  spontaneous  promise  to  *' observe '^  Her  Maj- 
es^'s  "  neutrality .""•* 

Care  was  taken  to  ascertain,  by  a  proper  survey,  what  repairs  were 
necessary ;  and,  while  allowing  them  to  be  made,  the  (rovernor  (3d 
February,  1865)  ordered  a  strict  supervision,  and  daily  reports,  by  the 

1  British  App./ vol.  i,  p.  499.  ^  Ibid.,  pp.  523,  557,  and  571. 

3 Llea tenant  WaddeU  to  Governor  Darling,  January  25, 1865.  British  App.,  vol.  i,  p. 
500. 
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Castoms  authorities,  directing  every  precaution  in  their  power  to  be 
taken  "  against  the  possibility  of  the  commander  of  that  vessel  in  any 
degree  extending  its  armament  or  rendering  the  present  armament  more 
eflfective.^  These  orders  were  transmitted  by  the  Head  of  the  Customs 
Department  to  the  Harbor  Master,  (February  6, 1865,)  with  a  direction 
that  "the  proceedings  on  board  the  Shenandoah  must  be  carefully 
observed,  and  any  apparent  abuse  of  the  permission  granted  to  that 
vessel  with  respect  to  repairs  at  once  reported.^^  These  orders  were 
strictly  acted  upon. 

On  the  7th  February  leave  to  land  "  surplus  stores"  from  the  Shenan- 
doah was  refused,  under  the  advice  of  the  Attorney-General ;  and,  on 
the  same  day.  Captain  Waddell  was  informed  that  "  the  use  of  appli- 
ances, the  property  of  the  Government,  could  not  be  granted  nor  any 
assistance  rendered  by  it,  directly  or  indirectly,  toward  effecting  the 
repairs  of  the  Shenandoah."^ 

So  matters  stood,  the  most  scrupulous  and  anxious  care  being  taken 
to  prevent  any  breach  of  neutrality,  till  the  10th  of  February,  when 
Consul  Blanchard  forwarded  to  the  Governor  an  affidavit  of  one  John 
Williams,  a  colored  man,  who  had  joined  the  crew  of  the  Shenandoah 
from  the  captured  ship  D.  Godfrey,  in  which  he  stated  that  on  Monday, 
the  6th  February,  when  he  left  the  ship,  "  there  were  fifteen  or  twenty 
men  concealed  in  different  parts  of  the  ship,  who  came  on  board  since 
the  Shenandoah  arrived  in  Hobson^s  Bay,  and  who  told  him  they  came 
on  board  to  join  the  ship ;  that  he  had  cooked  for  these  men ;  and  that 
three  others,  who  bad  also  joined  the  Shenandoah  in  the  port,  were  at 
the  same  time  working  on  board  in  the  uniform  of  the  crew  of  the  Shen- 
andoah." On  the  l^th  another  affidavit  of  one  Madden,  who  had  also 
belonged  to  the  crew  of  the  D.  Godfrey,  was  added,  in  which  Madden 
said  that,  "when  he  left  the  vessel  on  the  7th  February,  there  were  men 
hid  in  the  forecastle  of  the  ship,  and  two  working  in  the  galley,  all  of 
whom  came  on  board  the  vessel  since  she  arrived  in  the  port ;  and  that 
the  officers  pretended  they  did  not  know  that  these  men  were  so  hid.''^ 

The  letter  of  the  10th  February  was  the  first  intimation  which  the 
Governor  ever  received  of  any  attempt  at  a  recruitment  of  men.  On 
the  next  day,  the  11th  February,  Detective  Kennedy  was  directed  to 
make  inquiries  on  that  subject ;  and  he,  on  the  13th  February,  reported 
"  that  twenty  men  have  been  discharged  from  the  Shenandoah  since  her 
arrival  at  this  port.  That  Captain  Waddell  intends  to  ship  forty  hands 
here,  who  are  to  be  taken  on  board  during  the  night  and  to  sign  articles 
when  they  are  outside  the  Heads ;"  adding,  "  it  is  said  that  the  captain 
wishes,  if  possible,  to  ship  foreign  seamen  only,  and  all  Englishmen 
shipped  here  are  to  assume  a  foreign  name.^  He  also  mentioned  certain 
persons  said  to  be  engaged  in  getting  the  requisite  number  of  men ;  and 
he  named  one  man,  who  stated,  "  about  a  fortnight  ago,^  that  Captain 
Waddell  had  offered  him  £17  to  ship  as  carpenter,  and  another,  as 
"  either  already  enlisted  or  about  to  be  so."  But,  as  to  the  persons  so- 
named,  no  evidence  was  then,  or  at  any  time  afterward  before  the  de- 
parture of  the  ship,  produced  by  any  person  in  support  of  the  informa- 
tion which  had  been  so  given  to  the  detective  officer. 

To  this  Report  Mr.  Nicolson,  the  Superintendent  of  Detectives,  made 
the  following  important  addition  on  the  same  13th  February : 

Mr.  Scott,  resident  clerk,  has  been  informed— in  fact,  he  overheard  a  person  repre- 
sented as  an  assistant  purser  state — that  about  sixty  men,  engaged  here,  were  to  be 

^British  App.,  vol.  i,  p.  519.    The  same  as  to  supplies.    British  App.,  vol.  i,  p.  517. 
^  British  App.,  vol.  v,  pp.  76,  77. 
»  Ibid.,  vol.  I,  pp.  606,  608. 
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«hipped  on  board  an  old  vessel,  believed  to  be  the  Eli  Whitney,  together  with  a  qnan- 
tity  of  aromnnition,  &c.,  about  two  or  three  days  before  the  Shenandoah  sails.  The  for- 
mer vessel  is  to  be  cleared  oat  for  Portland  or  Warnambool,  but  is  to  wait  outside  the 
Heads  for  the  Shenandoah,  t^  whom  her  cargo  and  passengers  are  to  be  transported.^ 

This  Statement  of  Mr.  Nicolson,  while  suggesting  that  the  number  of 
intended  recruits  might  be  even  larger  than  that  of  which  Detective  Ken- 
nedy had  received  information,  pointed  to  certain  definite  means,  viz, 
transshipment  from  another  vessel,  (the  Eli  Whitney  being  named,)  as 
those  by  which  the  recruitment  was  intended  to  be  made. 

The  Governor  in  Council  on  the  same  day  took  these  Reports,  and  also 
Oonsul  Blanchard's  letter  of  the  10th  February,  and  Williams's  affidavit, 
into  consideration.  The  Law-Officers  of  the  (Jolonial  Government  had 
already  directed  informations  to  issue,  and  warrants  to  be  obtained, 
■against  such  persons  as  Williams  could  identify  as  being  on  board  the 
Shenandoah  for  the  purpose  of  enlistment;  and  it  was  resolved  that  the 
movements  of  the  Eli  Whitney  (then  lying  in  the  bay)  should  be  care- 
fully watched  by  the  Customs  Department.  This  watch  was  successful 
in  preventing  the  accomplishment  of  the  suspected  design  by  means  of 
that  vessel,  if  it  had,  in  fact,  been  entertained.^ 

A  circumstance  which  occurred  on  the  following  day,  the  14th  of  Feb- 
ruary, was  calculated  to  confirm  the  impression  that,  if  any  such  pur- 
pose really  existed,  its  accomplishment  was  likely  to  be  attempted  by 
means  of  some  auxiliary  vessel  lying  outside  the  line  of  British  juris- 
diction. Captain  Waddell  on  that  day  inquired  by  letter  of  the  Attor- 
ney-General in  what  precise  way  the  lineof  British  jurisdiction  at  Port 
Philip  was  considered  to  be  measured  by  the  authorities.  An  answer 
to  this  inquiry,  without  explanation  of  the  purpose  with  which  it  has 
been  made,  was  most  properly  refused.^ 

A  warrant  having  been  issued  for  the  apprehension  of  one  of  the  men, 
said  to  be  on  board  the  Shenandoah  and  passing  by  the  name  of  Charley, 
Mr.  Ly ttelton.  Superintendent  of  Police,  went  on  the  13th  February  on 
board  the  ship  to  execute  it,  but  was  met  by  the  objection  of  the  privi- 
leged character  of  the  vessel  as  a  public  ship  of  war.  Captain  Waddell 
was  then  absent;  but  on  the  next  day,  the  14th,  when  Mr.  Ly  ttelton 
returned,  he  repeated  this  objection,  adding : 

I  pledffe  you  my  toord  of  honor,  as  an  officer  and  a  gentleman ^  that  I  bave  not  any  one 
on  board,  nor  have  I  engaged  tmy  one,  nor  will  I  while  I  am  hereJ^  * 

The  Governor  then  considered  it  right,  since  Captain  Waddell  refused 
to  permit  the  execution  of  the  warrant  on  board  the  ship,  to  suspend 
the  permission  which  had  been  given  for  her  repairs,  and  to  take  care 
that  a  sufficient  force  was  in  readiness  to  enforce  that  order  of  suspen- 
sion. This  was  done,  by  a  public  notice,  on  the  same  day,  (14th  Febru- 
ary, 1865.)^  Captain  Waddell  thereupon  remonstrated  by  letter  of  that 
date.^ 

Tbe  execntion  [be  said]  of  the  warrant  was  not  refusetli  as  no  such  person  as  the 
one  specified  was  on  board  ;  but  permission  to  search  the  ship  was  refused.  *  *  * 
Our  Shipping  Articles  have  been  shown  to  the  Superintendent  of  Police.  AU  stran- 
gers have  Deen  sent  out  of  the  ship,  and  two  commissioned  officers  were  ordered  to  search  \f 
4Lny  such  have  been  left  on  hoard.  They  have  reported  to  me  that,  after  making  a  thorough 
search,  they  can  find  no  person  on  board  except  those  who  entered  this  port  as  part  of  the  com- 
jilement  of  men,  I,  ther^ore,  as  Commander  of  Hie  ship,  representing  my  Government  in 
British  waters,  have  to  iirform  his  Excellency  that  there  are  no  persons  on  board  this  ship 
except  those  whose  names  are  on  my  Shipping  Articles,  and  that  no  one  has  been  enlisted  in 
the  service  of  the  CJonfederate  States  since  my  arrival  in  this  port ;  nor  have  I,  in  any  %cay, 
violated  the  neutrality  of  the  port. 

*  British  App.,  vol.  v,  p.  523.        ^gni^ig]!  Appendix,  vol.  v,  pp.  78,79.        *Ibid.,  p.  5^k 
^  Ibid.,  p.  521.  <  Ibid.,  vol.  i,  p.  524.  ^  Ibid.,  p.  644. 


BRITISH   ARGUMENT SHENANDOAH.  523 

On  the  next  day,  however,  (the  15th,)  certain  men  who  had  been  on 
board,  as  described  in  Williams^s  and  Madden's  affidavits,  left  the  She- 
nandoah, four  of  whom,  being  observed,  were  captured  on  landing; 
and  among  these  was  Charley,  for  whose  apprehension  the  warrant  had 
been  issued.  'An  officer  of  the  Shenandoah  was  seen  at  the  gangway 
of  the  ship,  apparently  directing  the  boatmen  who  took  those  four  men 
on  shore;  and  the  men  themselves  stated  to  the  Superintendent  of  Po- 
lice "  that  they  liad  been  on  board  a  few  days  unknown  to  the  Captain  ; 
and  that  J  as  soon  as  hefqund  they  were  on  board,  he  ordered  them  on  shoreP  * 
Captain  Waddell,  when  informed  by  the  head  of  the  Customs  Depart- 
ment (15th  February,  1865)  of  the  arrest  of  these  men,  and  reminded 
by  him  that  they  were  thus  proved  to  have  been  on  board  on  the  two 
previous  days,  when  their  presence  was  denied  by  the  officer  in  charge, 
and  by  himself,  "  necessarily  without  having  ascertained  by  a  search 
that  such  men  were  not  on  board,"  answered  thus : 

The  four  men  alladed  to  in  your  communication  are  no  part  of  this  vessers  comple- 
ment of  men  ;  they  were  detected  bif  ifie  ahip^s  policCf  after  all  strangers  were  reported  out  of 
the  vesself  and  they  were  ordered  and  seen  out  of  the  vessel  by  the  shijy^s  police  immediately  on 
their  discovery,  which  was  after  my  letter  had  been  dispatched  informing  his  Excellency 
the  Qovemor  that  there  were  no  such  persons  on  board.  These  men  were  here  tcithout 
my  knowledge,  and  I  have  no  doubt  can  properly  be  called  stowaways  ;  and  such  they  would 
have  remained^  but  for  the  vigilance  of  the  ship's  police,  inasmuch  as  they  were  detected  after 
the  third  search;  but  in  no  way  can  I  be  accused,  in  truth,  of  being  cognizant  of  an  eva- 
sion of  the  Foreign-Enlistment  Act.'^ 

In  the  depositions  of  Williams  and  Madden,  taken  before  the  magis- 
trate on  the  16th  February,  it  was  stated  that  certain  of  the  subordinate 
officers  of  the  ship  (not  Captain  Waddell)  were  cognizant  of  the  presence 
of  Charley  in  the  forecastle  of  the  ship ;  but  these  statements  were  not 
confirmed  by  the  other  witnesses;  and  no  similar  evidence  was  given  as 
to  the  rest  of  the  prisoners.^  The  paiticular  officers  of  the  Shenandoah, 
as  to  whom  these  statements  were  m^de  by  Williams  and  Madden,  pub- 
lished on  the  same  day  in  the  Argus,  a  Melbourne  newspaper,  declara- 
tions, signed  with  their  names,  most  positively  denying  all  the  statements 
affecting  them  ;  and  one  of  them,  Acting-Master  Bullock,  said  that  he 
had  been  often  asked  by  persons  on  board  if  they  could  be  shipped ;  and 
had  invariably  answered  :  "  We  can  ship  no  man  in  this  port j  not  even  a 
Southern  citizen,^  * 

This  was  the  position  of  matters  when  the  17th  of  February  arrived : 
the  reports  of  the  detective  officers  had  preceded,  not  followed,  the  in- 
vestigations with  respect  to  the  men  alleged  to  be  actually  on  board  for 
the  purpose  of  enlistment,  and  the  solemn  and  repeated  declarations 
and  promise  of  Captain  Waddell,  on  the  word  of  a  gentleman  and  an 
officer,  confirmed  by  the  declarations  of  the  other  officers  of  the  ship. 
The  Eli  Whitney  had  been  strictly  watched.  No  further  definite  infor- 
mation had  reached  the  Government,  who  believed  that  all  the  men 
who  had  been  secreted  on  board  the  Shenandoah  had  actually  left  the 
vessel.^  Mr.  McCulloch,  the  Chief  Secretarj^  of  the  Government,  and 
Mr.  Harvey,  the  Minister  of  Public  Works,  expressly  so  stated  in  the 
Debates  of  the  Legislative  Council  of  the  loth  and  16th  February,  the 

British  App.,  vol.  v,  pp.  527, 542,  545,  572.     «  Ibid.,  pp.  645,  646.      » Ibid.,  pp.  537,  545. 

*  British  Appendix,  vol.  i,  pp.  547-548.  It  appears  from  the  depositions  that  there  were 
at  this  time  (and,  indeed,  until  the  vessel  left  the  poi-t)  many  men  working  on  board ; 
and  it  may  be  collected  also  from  the  depositions  that  the  foar  prisoners  came  or 
remained  on  board  of  their  own  accord,  being  desirous  of  going  to  sea  in  her ;  although 
the  fact  that  they  were  there  may  subsequently  have  come  to  the  knowledge  of  some 
of  the  officers. 

*See,  also,  Lord  Canterbury's  dispatch  of  November  6,  1871 ;  British  Appendix,  vol. 
V,  p.  6i. 
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latter  minister  sayiug,  (15th  February :)  *  "  It  was  now  knowu  that  sev- 
eral men  who  shipped  in  Hobson's  Bay  had  escaped,  in  addition  to  the 
four  who  were  captured."  And  although,  on  the  17th  February,  Con- 
sul Blanchard  again  requested  attention  to  the  statement  contained  in 
the  afSdavits  originally  sent,  (and  in  certain  other  affidavits  of  persons 
who  were  also  produced  as  witnesses  against  the  four  prisoners,)  that 
there  had  been,  at  the  dates  when  those  witnesses  left  the  vessel,  ten 
or  more  persons  on  board  under  similar  cu^cumstances,  (the  witnesses 
speaking  with  wide  variations  as  to  the  number;)^  this  was  not  incon- 
sistent with  the  belief  of  the  Government  that  all  such  persons  had  af- 
terward left  the  ship,  especially  as,  in  the  depositions  of  the  same  wit- 
nesses before  the  magistrate,  (except  that  of  Williams  in  one  case,  ou 
cross-examination,)  no  mention  whatever  was  made  of  any  such  other 
persons ;  which  was  also  the  case  on  the  subsequent  trial,  in  March  fol- 
lowing.^ It  is  farther  to  be  remembered  that  on  the  17th  February  the 
prosecutions  against  these  four  men  (who  were  not  tried  till  the  17th 
March)  were  actually  pending. 

As  matters  then  stood,  however  unsatisfactory  some  of  the  circum- 
stances might  have  been,  it  would  be  very  difficult  for  any  candid  mind 
to  draw  a  sound  distinction  between  the  position  of  Captain  Waddell 
with  respect  to  the  men  alleged  by  him  to  be  "  stowaways,'^  and  that  of 
Captain  Winslow,  of  the  United  States  ship  Kearsarge,  with  resi>ect  to 
the  sixteen  or  se\enteen  men  taken  in  that  ship  from  Queenstown  to 
the  coast  of  France.^  If  Captain  Winslow,  as  a  man  of  honor,  was 
properly  exonerated,  upon  his  own  solemn  assurance,  from  responsibility 
for  that  act,  in  which  some  of  his  subordinates  must  have,  to  some  ex- 
tent, participated,  and  as  to  which  his  own  conduct  on  the  French  coast, 
before  he  sent  the  men  back,  was  certainly  not  free  from  indiscretion, 
can  it  be  imputed  as  a  want  of  due  diligence  to  the  Government  of  Mel- 
bourne (whose  good  faith  and  vigilance  had  otherwise  been  so  mani- 
festly proved)  that,  although  not  entirely  satisfied  with  Captain  Wad- 
dell's  demeanor  or  conduct,  they  accepted  the  solemn  assurances  of  not 
one,  but  several  officers,  of  the  same  race  and  blood,  and  with  the  same 
claims  to  the  character  of  gentlemen  as  the  officers  of  the  United  States  t 

In  the  memorandum  sent  home  by  Lord  Canterbury  on  the  6th  of 
November,  1871,  signed  by  the  gentlemen  who  were  the  Chief  Secretary, 
Commissioner  of  Customs,  Minister  of  Justice,  and  Attorney -General  of 
the  Colony  when  the  Shenandoah  was  at  Melbourne,  it  is  thus  stated : 

While  the  SheDandoah  was  in  port  there  were  many  vague  rumors  in  circniation 
that  it  was  the  intention  of  a  number  of  men  to  sail  in  her ;  but  although  the  police  au- 
thoriiies  vuKle  every  exertion  U>  ascertain  the  truth  of  these  rwnorSy  yet  (with  the  exception 
of  the  four  men  alluded  to)  nothing  sufficiently  definite  to  justify  criminal  proceedings 
could  be  ascertained;  indeed,  at  the  best,  those  rnmors  justified  nothing  more  than 
suspicion,  and  called  only  for  that  watchfulness  which  the  Government  exercised  to  ike  fullest 
extent  in  its  power.  It  was  not  until  after  the  Shenandoah  had  left  the  waters  of  Vic- 
toria that  the  Government  received  information  confirming  in  a  manner  the  truth  of 
these  rumors.^ 

In  the  report  from  the  office  of  the  Chief  Commissioner  of  Police,  dated 
October  26,  1871,  it'is  also  stated  that  "on  the  16th  February  repre- 
sentations were  again  made  to  the  Government  that  the  Foreign  En- 
listment Act  was  being  violated ;  and  the  police  were  imtructed  to  use 
their  utmost  efforts  to  prevent  this ;  but,  as  no  visitors  were  allowed  on 

1  British  Appendix,  vol.  i,  pp.  633,  6.36.  -  Ibid.,  pp.  606,  611,  615. 

3  Ibid.,  pp.  537,  545,  563,  571. 

*  See  United  States   Appendix,  vol.  ii,  pp.  419-454 ;  particularly  pp.  429,  430,  434, 
and  448. 
^  British  A  pp.,  vol.  v,  p.  6*2. 
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board  tbe  Shenandoab,  under  any  pretense,  for  three  days  before  she 
sailed,  and  in  the  absence  of  any  of  Her  Majesty's  ships  in  our  waters 
at  the  time,  the  efforts  of  the  water-police  were  necessarily  of  little 
avail.''  ^ 

Late  in  the  afternoon  ^abont  6  p.  m.)  of  the  17th  February,  the  United 
States  Consul  received  information  from  one  Forbes,  which  was  after- 
ward, on  the  same  evening,  reduced  into  the  shape  of  an  affidavit,  and 
intrusted  to  a  Mr.  Lord,  with  a  view  to  being  placed  in  the  hands  of 
the  water-police,  too  late,  however,  (in  Mr.  Lord's  judgment,)  to  be  so 
acted  upon.  From  the  haste  with  which  the  Consul  was  obliged  to  act 
in  this  matter,  and  the  inability  of  the  Crown  Solicitor  to  take  the  affi- 
davit, some  misunderstanding  arose,  which,  however,  ceases  to  be  in 
any  way  material,  when  the  substance  of  the  information  is  regarded. 
What  was  that  information?  That  live  persons,  named  by  Forbes, 
standing  on  the  railway  pier  at  Sandridge,  at  4  o'clock  p.  m.,  on  the  17th 
of  February,  admitted  to  him  (by  the  statement  of  one  of  them,  made  in 
the  presence  of  the  rest)  that  they  were  ^^  going  on  hoard  the  Maria  Boss, 
then  lying  in  the  bay  ready  for  sea  ;"  and  that,  "  ichen  the  8fiena)idoah  got 
outside  the  Heads^  the  boats  from  the  Maria  Ross  were  to  come  to  take  them 
on  hoard  at  r^  o'c?ocA-/"  adding,  ^'that  there  were  many  more ^  hemdes  his 
party ^  going  the  same  way,^"^^ 

This  statement,  so  far  as  it  may  be  considered  to  have  reached  any 
officer  of  the  Government  in  time  for  action,  directed  their  attention 
positively  and  exclusively  to  the  Maria  lloss  as  the  medium  intended 
to  be  used  for  the  apprehended  recruitment.  The  Government  did  their 
duty  vigilantly  with  respect  to  this  ship,  the  Maria  Koss.  She  was  twice 
searched :  once  by  the  crew  of  the  Customs  boat  and  once  again  at  the 
Heads ;  and  it  was  proved  to  the  satisfaction  of  Detective  Kennedy  (nor 
is  there  any  reason  now  to  doubt  the  fact)  that,  when  she  sailed  on  the 
morning  of  the  18t*h  February,  there  were  no  men  on  board  her,  except 
her  crew.^ 

The  information  which  had  thus  been  given  as  to  the  supposed  inten- 
tion to  transfer  men  to  the  Shenandoah  from  the  Maria  Boss  may  per- 
haps supply  an  intelligent  reason  for  the  fact  that,  on  the  night  of  the 
17th,  the  police-boat,  instead  of  remaining  offshore,  pulled  in  the  direc- 
tion of  that  part  of  the  bay  in  or  near  which  the  Shenandoah  was  lying.* 

Of  the  shipment  of  men,  which  did  undoubtedly  take  place  on  the 
night  of  the  17th  February  just  before  the  Shenandoah  left,  whatever 
may  have  been  its  real  amount,  and  of  the  means  by  which  it  was 
accomplished,  the  Government  of  Victoria  had  neither  knowledge  nor 
means  of  information.  The  best  evidence  of  the  facts  relating  to  it 
is  that  which  was  collected  shortly  after  the  Shenandoah  had  sailed  by 
the  Government  of  Melbourne  itself,  and  which  was  published  at  the 
time,  without  the  least  disguise,  by  Her  Majesty's  Government.  The 
substance  of  that  evidence  shall  here  be  concisely  stated ;  and  some 
remarks  must  afterward  be  made  on  the  affidavit  of  Temple,  sworn  at 
Liverpool  in  December,  1865,  and  on  that  of  Ebenezer  Nye,  sworn  in 
the  United  States  on  the  22d  September,  1871. 

The  Melbourne  newspapers  of  the  20th  February,  1865,  spoke  of  cer- 
tain rumors  (which  were  believed  to  be  partially  true,  though  exagger- 
ated as  to  number)  that  the  Shenandoah  had  taken  away  with  her 
"  about  eighty  men."  These  reports  were  at  once  ordered  to  be  investi- 
gated by  the  police.    It  appeared  that  seven  men  of  Williamstown, 


•  British  App.,  vol.  v,  p.  121. 
-  Ibid.,  vol.  i,  p.  iVifi. 


'Ibid.,  vol.  V,  pp.  120,  121. 
*  Ibid.,  vol.  i,  p.  551. 
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who  had  been  employed  iu  coaling  the  Shenandoah,  went  on  board  her 
on  the  morning  of  the  18th,  just  as  she  sailed,  under  pretense  of  get- 
ting paid  for  their  work,  and  did  not  return.  So  far,  inquiry  seems  to- 
have  been  made  as  to  the  occasion  for  their  going.  They  went  by  day- 
light, and  the  occasion  alleged  was  credible  and  lawful.  Other  men 
were  taken  off  in  boats  between  9  o'clock  p.  m.  and  midnight  on  the  17th,. 
from  the  Sandridge  Kailway  Pier;  their  numbers  were  variously  re- 
ported. According  to  the  information  obtained  by  Detective  Kennedy, 
chiefly  from  Itobbins,  there  were  five  boats  employed ;  according  to  that 
of  Superintendent  Lyttelton,  about  40  men  were  in  the  scrub  near  the 
pier,  and  three  other  boats  went  off  with  eighteen  men.  There  was 
(according  to  the  boatmen)  an  officer  of  the  Shenandoah  standing  on 
the  pier.  Constable  Minto,  who  was  on  duty  at  the  pier  at  9  p.  m.  on 
that  evening,  "  observed  three  watermen's  boats  leave  the  pier  and  pull 
toward  the  Shenandoah,  each  boat  containing  about  six  passengers,'* 
and  saw  a  person  in  plain  clothes,  whom  he  believed  to  be  an  officer  of 
that  ship,  superintending  the  embarkation.  He  was  succeeded  on  duty 
by  another  constable,  named  Knox,  who,  on  Minto's  return  at  midnight, 
told  him  that,  "  during  the  absence  of  the  police-boat,  (which  had 
pulled  off,  as  already  stated,  into  the  bay,)  three  or  four  boats  had  left 
the  pier  for  the  Shenandoah,  containing  in  all  about  twenty  passen- 
gers."^ Besides  these,  it  appears  that  one  officer  (Blacker)  joined  the 
Shenandoah,  from  a  ship  called  the  Saxonia,  under  circumstances  of 
which  the  Colonial  Government  could  have  had  no  notice  whatever. 

It  is  impossible  to  rely  on  the  accuracy,  as  to  numbers,  of  these 
estimates,  which,  if  taken  at  their  maximum,  would  appear  to  give 
about  thirty-eight  or  forty  meu,  exclusive  of  the  seven  others  from 
Williamstown,  who  went  on  the  morning  of  the  18th  February.  But  of 
these,  again,  it  would  be  very  hazardous  to  assume  that  all  were  re- 
cruits, whether  British  subjects  or  foreigners.  Some  (a  very  few  only 
were  identified  by  name)  were  undoubtedly  both  recruits  and  British 
subjects ;  and  whether  the  number  of  them  was  greater  or  less,  the 
offense  of  Captain  Waddell  was  very  justly  regard^  by  Governor  Dar- 
ling as  a  serious  one  against  Her  Majesty's  neutrality.  But  it  is  con- 
sistent with  all  probability  and  experience  that  some  of  the  proper  crew 
of  the  Shenandoah  may  have  remained  on  shore  (as  sailors  constantly 
do)  to  the  last  moment,  and  may  have  returned  with  or  without  baggage. 
Justice  would  hardly  be  done  to  the  policemen,  Minto  and  Knox,  if  tbi& 
habit  of  sailors,  and  also  the  fact  that  they  are  often  accompanied  by 
their  friends  to  the  ship,  when  nothing  wrong  is  intended,  were  not 
borne  in  mind.  Those  two  policemen  appear  to  have  told  their  story 
without  any  sign  of  consciousness  that  the  circumstances  had  made  it 
their  duty  to  interfere  with  the  boats  and  persons  in  question.  If,  in 
this  respect,  they  should  be  deemed  to  have  misconceived  or  to  have 
failed  in  their  duty,  it  is  surely  out  of  the  question  to  hold  Great 
Britain  responsible  on  that  account. 

It  now  becomes  necessary  to  advert  to  the  part  taken  by  George 
Washington  Bobbins  (whose  affidavit,  sworn  on  the  21st  of  September, 
1871,  is  made  part  of  their  evidence  by  the  United  States)  as  to  this 
transaction.  Bobbins  was  a  stevedore  at  Melbourne ;  he  gave  informa- 
tion, at  the  time  of  the  inquiry  there,  as  to  these  events,  to  the  Mel- 
bourne police  and  others.  He  stated  to  Detective  Kennedy*  that  be- 
tween 10  and  11  o'clock  at  night,  on  the  17th  of  February,  he  was  him- 
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self  ill  a  boat  alongside  the  Shenandoah,  and  saw  Biley's  boat,  (with 
twelve  men,)  and  four  other  boats,  put  men  on  board  that  vessel.  He- 
also  stated  to  Superintendent  Lyttleton^  that  ^^he  passed  across  the  bay 
on  that  night,  with  a  message  from  the  American  Consul  to  the  police, 
to  the  effect  that  the  Shenandoah  was  shipping  men  on  board ;  and,  on 
his  way,  saw  a  boat  pulled  by  Jack  Eiley  and  a  man  named  Muir ;  they 
had  about  twelve  men  in  the  boat.  On  his  return,  Biley  and  Muir,  be- 
ing alone,  pulled  off  from  the  Shenandoah." 
Consul  Blanchard  (to  Mr.  Seward,  February  23)  says  ;* 

DuriDg  the  night  several  persons  endeavored  to  find  me,  to  give  information  of  the 
'Shipment  of  men  for  said  vessel.  Qne  RohbinSt  a  master  stevedore^  found  me  at  11  o'clock 
p,  tn.,  and  informed  me  that  boat-loads  of  men  ^with  their  luggage  were  leaving  the 
wharf  at  Sandridge,  and  going  directly  on  board  said  vessel;  and  that  the  ordinary 
police-boats  were  not  to  be  seen  in  the  bay.  I  informed  said  Robbius  that  Mr.  Sturt, 
police  magistrate,  told  me  the  water-police  were  the  proper  persons  to  lodge  any  in- 
formation with;  and  that  he,  as  a  good  subject,  was  bound  to  inform  them  of  any 
violation  of  law  that  came  under  his  notice,  which  he  promised  to  do.  *  *  *  On 
the  18th  of  February  the  aforesaid  Mr.  Robbius  called  at  the  Consulate,  and  informed 
me  that  six  boat-loads  of  men  left  the  wharf  with  their  luggage  during  the  previous 
night,  and  that  they  were  taken  on  board  said  vessel  through  the  propeller's  hoist- 
hole.  When  asked  to  give  his  affidavit,  he  said,  as  the  officials  would  take  no  notice 
he  would  only  ii^ure  his  business  by  so  doing,  and  he  declined.  He  stated  that  about 
seventy  men  went  on  board  said  vessel  on  the  night  of  the  17th  February,  and  that 
Home  of  them  took  and  used  his  boat  to  go  in.  Captain  Sears,  of  the  American  bark 
Mustang,  was  on  the  wharf  watching;  who  informs  me  that  he  saw  several  boat-loads 
of  men  with  luggage  go  to  said  vessel  while  lying  in  the  bay  ;  and  that  he  also  saw 
Robbins  go  to  the  police. 

It  is  manifest,  from  all  the  foregoing  evidence,  that  Eobbins  did  not. 
go  to  the  police  till  after  midnight  on  the  17th  February,  when  all  the 
men  in  question  had  already  been  shipped.  And,  if  the  nature  of  what 
was  being  done  was  at  the  time  clearly  manifest,  it  might  have  been  ex- 
pected that  some  interference  by  the  police  would  have  been  previously 
invited  by  the  American  Captain  Sears,  who  witnessed  the  departure 
of  so  many  boats  full  of  men.  Bobbins,  in  his  affidavit  of  the  2l8t 
September,  1871,  does  not  undertake  to  say  more  as  to  the  number  of 
men  who  were  shipped  than  this:  "I  know  that  several  men,  residents 
of  this  port,  went  on  board  the  Shenandoah  in  this  port,  as  addition  to 
her  crew,  and  went  away  in  her,^  naming  two  individuals  who  did  so. 
He  also  there  says,  "  I  reported  to  the  water-police  at  Williamstown'^ 
(i.  6.,  on  the  opposite  side  of  the  bay,  where  their  station  was)  "  the 
shipping  of  the  men,  but  they  said  they  were  powerless  to  interfere 
without  directions  from  the  head  authorities  in  Melbourne.''^  At  that 
time  the  recruitment  of  the  night  in  question  had  been  fully  accom- 
plished. 

It  is  submitted,  that  nothing  can  more  plainly  establish  the  good  faith 
and  zeal,  in  this  whole  matter,  of  the  Government  of  Victoria,  than  the 
resentment  which  they  immediately  manifested  at  the  breach  of  Captain 
Waddell's  honorable  engagement  and  at  the  violation  of  Her  Majesty's 
neutrality  which  had  thus  taken  place.  A  resolution  was  at  once  passed 
to  refuse  all  further  hospitalities  to  the  Shenandoah  in  the  event  of  her 
return ;  and  information  was  promptly  given  (February  27, 1865)  to  the 
Governors  of  all  the  neighboring  British  Colonies  that  they  might  adopt 
a  similar  course.* 

With  respect,  to  Temple's  affidavit,  its  only  bearing  is  upon  the  ques- 
tion what  number  of  men  were  shipped  by  the  Shenandoah  at  Mel- 
bourne, and  whether  those  were,  or  were  not,  British  subjects.    Apart 
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from  auy  extriDsic  coufirmatiou  which  it  may  be  considered  to  receive 
from  more  trastworthy  quarters,  no  reliance  can  be  placed  upon  the 
truth  of  any  word  spoken  by  this  man.  He  is  proved^  to  have  offered, 
in  the  case  of  Captain  Corbett,  to  give  evidence  then  admitted  by  him- 
self to  be  willfully  false ;  and  in  this  very  affidavit  he  states  several  fla- 
grant falsehoods,  which  he  must  have  well  known  to  be  such,  as  to  en- 
tertainments alleged  by  him  to  have  been  given  on  board  the  Shenan- 
doah, not  only  to  other  officers  of  the  Colonial  Government,  but  to  the 
Governor  of  Victoria,  Sir  Charles  Darling,  himself;  and  also  as  to  as- 
sistance in  like  manner  alleged  by  him  to  have  been  given  to  Captain 
VVaddell,  in  the  repairs  of  the  ship,  by  the  Government  Surveyor  at  Mel- 
bourne.*-^ 

What  Temple  says  is,  that  when  the  Shenandoah  left  Port  Philip  she 
had  on  board  "  some  fifty  or  sixty  persons  as  stowaways,  all  British  sub- 
jects.'^  His  means  of  knowledge  as  to  who  were,  and  who  were  not, 
really  British  subjects,  do  not  appear,  and  cannot  be  assumed.  In  the 
list  appended  to  his  affidavit,  the  composition  of  the  crew,  when  the  ship 
arrived  at  Liverpool  in  the  autumn  of  1865,  purports  to  be  stated.  B3' 
that  list  it  is  made  to  appear  that  she  then  had  twenty-four  officers,  and 
thirty  petty  officers  and  men,  who  were  on  board  her  at  the  time  of  her 
arrival  at  Melbourne;  one  officer  (Blanker,  in  place  of  another  who  had 
left  her  there)  and  forty-three  petty  officers  and  men,  (thirty-seven  said 
to  be  British,  and  six  American,)  who  joined  her  at  Melbourne;  and 
thirty-eight  men,  obtained  from  the  crews  of  vessels  captured  subse- 
quently to  her  departure  from  Melbourne.  "Some  fifty  or  sixty"  thus 
became,  even  on  his  own  showing,  reduced  to  forty-four. 

It  is  submitted  that  nothing  is  added  to  the  credit  or  weight  of  Tem- 
ple's evidence,  on  these  points,  by  the  remarks  made  upon  it  in  Gover- 
nor Darling's  dispatch  to  Mr.  Card  well  of  the  21st  March,  1866  :^ 

Having  expressed  to  yon  in  my  dispatches,  to  which  you  refer,  my  belief  that  Cap- 
tain WaddeU  had,  notwithstanding  his  honorable  protestations,  flagrantly  violat^' 
the  neutrality  he  was  bound  to  observe,  in  the  shipment  of  British  citizens  to  serve  on 
board  his  vessel,  I  have  read  without  surprise,  but  with  deep  regret,  the  long  list  of 
names  furnished  by  Mr.  Temple,  which  compleiel if  proves  that  thUi  belief  was  Justly  founded. 

The  Governor,  without  going  into  any  exact  computation,  was  content 
to  take  the  statement  of  a  man  whom  in  other  respects  he  proved  in  the 
same  letter  to  have  swoni  to  deliberate  untruths,  as  sufficient  to  con- 
firm his  own  general  belief,  previously  formed  and  expressed.  If  Tem- 
ple is  not  a  trustworthy  witness  as  to  details,  this  cannot  make  him  so; 
the  original  grounds  of  the  Governor's  own  belief  remain,  as  they  were 
before,  a  far  better  source  of  information. 

With  respect  to  the  affidavit  of  Ebenezer  Nye,  of  the  Abigail,  (United 
States  Appendix,  vol.  vii,  p.  93,)  he  says  nothing  of  his  own  knowledge, 
but  simply  reports  information  said  to  have  been  given  to  him,  after 
May,  1865,  on  board  the  Shenandoah,  by  Mr.  Hunt,  the  master's  mate 
of  that  ship.  Even  if  there  were  nothing  else  by  which  to  test  the 
value  of  such  miscalled  evidence,  it  would  plainly  be  of  no  value.  Hunt 
is  here  represented  as  saying  that  "  forty -two  men  joined  the  Shenan- 
doah at  Melbourne ;  that  some  of  them  came  on  board  when  she  first  ar- 
rived ;  that  the  United  States  Consul  protested  against  their  joining, 
and  the  Governor  finally  attempted  to  stop  them,  and  to  search  the 
ship ;  but  that  Captain  Waddell  would  not  allow  the  ship  to  be  searched, 
though  a  number  of  recruits  were  then  on  board;  that  the  Governor 
was  then  about  to  seize  the  vessel,  but  that  Captain  Waddell  by  his 
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firmness,  and  threats  to  leave  the  ship  npon  the  Governor's  hands,  and 
to  retarn  and  report  the  matter  to  his  Government,  obtained  her  re- 
lease." 

The  Tribunal  knows,  from  the  contemporaneous  documents,  what 
were  the  real  facts,  of  which  this  is  a  ^rbled  and  inaccurate  version. 
This  same  Mr.  Hunt  also  wrote  a  pamphlet  called  '^  The  Cruise  of  the 
Shenandoah,"  some  extracts  from  which  the  United  States  have  made 
part  of  their  evidence.^  In  this  narrative,^  after  speaking  of  the  pro- 
gress of  the  repairs  of  the  Shenandoah  at  Melbourne,  a  story,  in  some 
i-espects  similar,  is  told,  but  with  the  omission  of  all  the  particulars 
material  to  the  present  inquiry.  Not  one  word  is  there  said  about  re- 
cruits ;  on  the  contrary,  there  is  an  implied  denial  that,  when  the  tem- 
porary suspension  of  the  repairs  took  place,  any  recruitment  had  been 
attempted  or  was  intended.  "  The  work,"  he  there  says,  "  was  nearly 
completed  when  an  order  came  from  the  governor  to  seize  the  ship,  a 
rumor  having  been  widely  circulated  and  believed  that  he  had  a  num- 
ber of  men  on  board,  intending  to  take  them  to  sea  and  enlist  them  in 
violation  of  the  well-esiablisJied  rvXes.of  International  Laxo.^  Either  Mr. 
Bbenezer  Nye's  memory  after  six  years  confounded  things  elsewhere 
read  with  Mr.  Hunt's  representations,  or  those  representations  must 
have  had  in  them,  as  his '^Cruise"  itself  has,  a  large  element  of  ^^ ro- 
mance." Whatever  view  may  be  adopted,  Mr.  Nye's  affidavit  really 
adds  nothing  to  the  original  evidence,  from  which  alone  the  truth  on 
this  subject  can  be  ascertained. 

Let  it,  however,  be  supposed  that  the  statements  of  Temple,  and  of 
Hunt,  according  to  Nye,  might  be  accepted  as  accurate ;  that,  in  all, 
forty<two  or  even  forty-four  men  were  taken  on  boar<l  the  Shenandoah 
at  or  from  Melbourne.  The  Shenandoah  had  lost,  at  Melbourne,  one 
officer  and  twenty-three  men  out  of  those  who  constituted  her  crew 
when  she  arrived  there,  (being  the  men,  or  the  greater  number  of  them, 
who  had  previously  joined  her  from  captured  vessels.)  By  this  assumed 
addition  her  number  of  officers  when  she  left  was  the  same,  and  her 
complement  of  men  was  greater  by  about  twenty  only  than  when  she 
arrived  in  the  colony.  If  such  an  addition  (supposing  it  were  deemed, 
contrary  to  the  effect  of  the  whole  evidence,  to  have  been  improperly 
'•  suffered"  by  the  Colonial  Government)  were  deemed  a  sufficient  ground 
for  holding  Great  Britain  responsible  to  the  United  States  for  all  her 
subsequent  captures,  it  seems  impossible  to  escape  from  the  conclusion 
that  if  the  Kearsarge  had  gone  to  sea,  and  made  captures  with  the 
sixteen  or  seventeen  men  on  board  whom  she  shipped  from  Queenstown, 
the  Confederates  (had  they  been  successful  in  the  war)  might  have  held 
Great  Britain  responsible  for  all  the  subsequent  captures  of  the  Kear- 
sarge ;  nay,  further,  that  France  is  at  this  moment  ^  fortiori  respon- 
sible to  the  United  States  for  all  the  captures  made  by  the  Florida 
after  she  had  been  permitted  to  renovate  her  crew  in  that  country. 

On  what  ground  is  it  to  be  assumed  that  the  addition  of  this  number 
of  men  was  a  direct  or  proximate  cause  of  all  or  any  of  those  captures 
so  as  to  make  Great  Britain  responsible  for  them  f 

True  it  is,  that  when  the  Shenandoah  came  into  Port  Philip,  on  the 
25th  of  January,  with  seventy  hands  on  board.  Captain  King  reported 
that  "  from  the  paucity  of  her  crew  at  present  she  could  not  be  very 
efficient  for  fighting  purposes."^  But  she  never  was  meant,  and  she 
never  was  used,  for  fighting  purposes.    Her  first  cruise,  after  leaving 
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Desertas,  began  with  a  complement  of  officers  and  men  certainly  not 
larger  than  that  which  remained  in  her  at  Melbourne,  after  all  the  de- 
sertions which  took  place  there,  and  before  any  new  enlistments.  Yet, 
with  that  limited  number,  she  began  a  series  of  captures  ;  and,  as  she 
made  these  captures,  she  increased  her  crew  successively  from  the  ves- 
sels taken — the  Alina,  the  D.  Godfrey,  the  L.  Stacey,  the  Edward,  and 
the  Susan.  If  she  had  left  Melbourne  without  any  recruitment  what- 
ever, she  would  have  been  in  quite  as  good  a  condition  for  her  subse- 
quent cruise  as  she  was  for  her  original  cruise,  when  she  left  Desertas. 
The  whaling  vessels,  which  she  met  with  afterward,  could  no  more 
have  offered  resistance  to  her  than  the  merchant  and  whaling  ships 
which  she  had  met  before. 

On  the  day  of  her  leaving  Port  Philip,  (18th  February,)  Consul  Blan- 
chard,  who  had  then  received  all  the  information  which  Robbins  and 
others  could  give  him  as  to  the  number  of  men  taken  on  board  during 
the  preceding  night,  wrote  thus  to  Mr.  McPherson,  the  American  Vice- 
Oonsul  at  Hobart  Town  :  ^^  My  opinion  is  that  she  intends  coming  there, 
with  a  view  to  complete  her  equipment,  she  having  much  yet  to  do  to 
make  her  formidable.  She  cannot  fight  the  guns  she  has  on  board."^ 
In  point  of  fact,  her  subsequent  cruise  was  conducted  exactly  as  her 
previous  cruise  had  been,  and,  on  Temple's  showing,  she  added  to  her 
crew,  during  the  interval  between  her  leaving  Melbourne  and  her  arrival 
at  Liverpool,  thirty-eight  more  men,  taken  from  subsequently-captured 
vessels — the  Hector,  Pearl,  General  Williams,  Abigail,  Gypsey,  W.  C. 
Nye,  and  Favorite.  It  is,  therefore,  perfectly  apparent  from  the  whole 
history  of  the  ship  and  of  both  her  cruises,  that  she  was  not  dependent 
for  her  power  to  make  captures  upon  any  addition  to  the  strength  of  her 
crew  which  she  received  at  Melbourne,  and  that  her  proceedings  would, 
in  all  probability,  have  been  exactly  the  same  if  she  had  never  receive<l 
that  addition.  Can  the  Tribunal  possibly  decide  that,  for  the  whole 
losses  caused  to  American  citizens  by  those  subsequent  proceedings, 
the  nation,  in  one  of  whose  colonies  this  recruitment  of  men  (not  shown 
to  be  a  proximate  cause  of  any  loss  whatever)  took  place,  is  to  be  held 
responsible  T 

Finally,  it  is  right  that,  on  the  part  of  Great  Britain,  but  in  the  in- 
terest not  of  Great  Britain  alone,  but  of  civilized  States  in  general,  the 
attention  of  the  Tribunal  should  be  seriously  directed  to  the  general  im- 
portance of  the  question  on  which  it  is  now  about  to  determine. 

The  facts,  to  which  the  discu}sion  relates,  occurred  seven  years  ago 
in  a  remote  colony  distant  several  thousand  leagues  from  Great  Britain. 
The  Governor,  who  then  administered  the  affairs  of  the  Colony,  ha^ 
long  been  dead.  To  hold  personal  communication  with  the  officials,  to 
obtain  from  them  renewed  explanations  and  interrogate  them  on  points 
of  detail,  has  been  impossible.  To  expect  that  the  British  Government 
should  be  able  to  state  with  exactness  every  measure  of  precaution  then 
adopted,  and  every  order  or  instruction  orally  given  by  the  police 
authorities  of  the  Colony  to  their  subordinates,  and  to  account  for  and 
explain  every  circumstance  as  to  which  a  doubt  may  be  suggested, 
would  be  unreasdnable  in  the  highest  degree.  Nevertheless,  the  Gov- 
ernment of  Her  Majesty  has,  with  an  openness,  fullness,  and  precision 
which  it  believes  to  be  entirely  without  example  in  the  history  of  inter- 
national controversies,  placed  before  the  eyes  of  the  Arbitrators  every 
fact,  every  direction  given  to  its  officers,  every  act  of  the  Governor  of 
the  Colo.iy  and  his  Council,  which  could  be  gathered  from  the  records 

1  British  Appendix,  vol  i,  p.  617. 
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of  the  Colony  or  of  the  Home  Government,  or  could  be  ascertained  by 
a  strict  and  careful  inquiry.  This  narrative  shows  that,  whatever  might 
have  been  the  feelings  and  sympathies  of  the  people  of  the  Colony, 
(feelings  which,  in  a  free  community,  no  Government  attempts  to  con- 
trol,) there  was,  from  first  to  last,  on  the  part  of  the  Colonial  Govern- 
ment, a  sincere  and  anxious  desire  to  adhere  strictly  to  the  line  of 
neatral  duty.  It  is  a  narrative  of  renewed  and  continued  precautions, 
renewed  and  continued  from  day  to  day  during  the  whole  time  that  the 
cruiser  remained  in  the  waters  of  the  Colony.  !No  reasonable  person 
can  doubt  that  any  increase  of  the  Shenandoah^s  armament,  any  aug- 
mentation of  her  crew,  was  a  thing  which  the  Colonial  Government 
was  really  desirous  of  preventing  by  all  means  within  its  power.  No 
reasonable  person  can  fail  to  see  that  prevention,  in  the  latter  case,  was 
embarrassed  by  difficulties,  which  could  only  be  fully  understood  by  per- 
sons actually  on  the  spot,  and  for  which,  in  judging  of  the  conduct  of  the 
local  authorities,  fair  allowance  ought  to  be  made.  On  the  night  before 
the  Shenandoah  left  Melbourne,  a  number  of  men,  taking  advantage  of 
those  difficulties,  contrived  to  elude  the  vigilance  of  the  authorities  and 
to  get  on  board  the  ship,  some  under  cover  of  the  darkness,  others  un- 
der a  plausible  pretext,  which  could  not  l>e  known  to  be  untrue. 

Whether,  on  these  facts.  Great  Britain  is  to  be  charged  with  a  failure 
of  international  duty,  rendering  her  liable  for  all  captures  subsequently 
made  by  the  Shenandoah,  is  the  question  now  before  the  Tribunal ;  and 
it  is  the  duty  of  the  Arbitrators  to  weigh  deliberately  the  responsi- 
bility they  would  undertake  by  deciding  this  question  in  the  affirma- 
tive. 

They  will  not  fail  to  observe  that  the  principle  of  such  a  decision  is 
wholly  independent  of  the  three  liules.  It  is  a  decision  on  the  nature 
of  the  proof,  on  the  character  of  the  facts,  upon  which  a  belligerent 
nation  is  entitled  to  found  a  claim  against  a  neutral,  and  that  claim  a 
demand  for  indemnity  against  losses  sustained  in  war  in  which  the 
neutral  has  no  part  or  concern.  It  is  not  confined  to  maritime  wars. 
It  extends,  and  may  be  applied,  at  the  will  of  the  belligerent,  to  any 
act  which  a  neutral  Government  is  under  any  recognized  obligation  to 
enileavor  to  prevent.  Is  it  necessary  to  point  out  tbat  such  a  decision 
will  certainly  prove  a  fertile  precedent ! 

Throughout  the  whole  of  this  controversy  Great  Britain  has  steadily 
maintained  one  thing — that,  before  a  heavy  indemnity  is  exacted  from 
a  neutral  nation  for  an  alleged  violation  of  neutrality,  the  facts  charged 
should,  at  any  rate,  be  proved.  This  is  demanded  alike  by  the  plainest 
considerations  of  expedie.icy  and  by  the  most  elementary  principles  of 
justice.  If  this  Tribunal  decides  that,  in  a  case  of  doubt  or  obscurity — 
a  case,  in  other  words,  in  which  the  proof  is  imperfect,  the  fact  of  negli- 
gence not  clearly  made  out,  auil  in  which  recourse  must  be  had  to  vague 
presumptions  and  conjectures — the  culpability  and  burden  are  to  be 
thrown  upon  the  neutral  nation,  it  will  have  established  a  grave  and 
most  dangerous  precedent — a  precedent  of  which,  in  the  future,  power- 
ful States,  under  circumstances  of  irritation,  will  certainly  not  be  slow 
to  take  advantage. 

BouNDELL  Palmer. 


[Translatiou.] 

VIIL-OBSERVATIONS  ADDRESSED  TO  THE  TRIBUNAL  BY  MR. 
GUSHING,  IN  THE  NAME  OF  THE  COUNSEL  OF  THE  UNITED 
STATES,  ON  THE  21ST  AUGUST,  1872,  AND  MEMORANDUM  AS 
TO  THE  ENLISTMENTS  FOR  THE  SHENANDOAH  AT  MELBOURNE. 


Mr.  President  and  Gentlemen  of  the  Tribunal  :  The  present 
discussion  has  its  origin  in  the  doubts  expressed  at  the  last  meeting  on 
the  subject  of  the  number  of  men  enlisted  for  the  Shenandoah  at  Mel- 
bourne. Previously  to  the  expression  of  those  doubts,  all  the  members 
of  the  Tribunal  in  succession  had  announced  their  opinion  on  the  points 
involved  in  the  general  question  of  the  responsibility  of  Great  Britain 
with  regard  to  the  prizes  made  by  the  Shenandoah  after  her  departure 
from  Melbourne. 

We  have  prepared  a  Memorandum,  which  proves  conclusively  the 
correctness  of  the  statements  of  Temple,  the  perfect  agreement  between 
his  statements  and  those  of  Nye,  who,  in  support  of  these  same  state- 
ments, produces  the  evidence  of  Hunt,  an  officer  of  the  Shenandoah. 
This  Memorandum  also  adduces  the  declarations  of  other  witnesses, 
which  confirm  the  evidence  of  Temple,  Nye,  and  Hunt.  In  fact,  it  is 
beyond  doubt, — 

1.  That  the  Shenandoah  enlisted  at  least  forty-three  men  at  Melbourne. 
This  number  is  indeed  now  admitted  by  Sir  Koundell  Palmer. 

2.  That  the  Shenandoah  discharged  at  Melbourne  only  seven  men  of 
her  crew,  although  thirteen  others  left  her ;  but  that  these  thirteen  were 
prisoners  of  war,  who  did  not  form  part  of  the  crew,  and  there  is  reason 
to  believe  that  the  six  or  seven  others  who,  it  is  asserted,  were  dis- 
charged at  Melbourne,  were  also  prisoners  of  war. 

It  follows  that  the  strength  of  the  crew  of  the  Shenandoah  was  in- 
creased by  forty-three  men. 

OBSERVATIONS  ADRESSEES  AU  TRIBUNAL  PAR  M.  CUSHINa  AU  NOM  DU 
CONSEIL  DES  fiTATS-UNIS,  LE  21  AOtTT  1872,  ET  MEMORANDUM  SUR 
LES  ENROLEMENTS  pour  LE  SHENANDOAH  1  MELBOURNE. 

Monsieur  le  President,  Messieurs  du  Tribunal:  La  disoassion  aotnelle  a  sod  ori  - 
gine  dans  les doutes exprimds  lorsdo  la derui^re  s^anceau  siijet du  chiffredes enrOlements 
nae  le  Shenandoah  a  faits  k  Melbourne.  Avant  d'^mettre  ces  doutes,  tous  les  membres 
du  tribunal,  Tun  apr^s  Pautre,  avaient  annonc<5  leur  opinion  ^  IVgard  des  points  com- 
pris  dans  la  question  g^n^rale  de  la  responsabilit^  de  la  Graude-Bretagne  au  si^et  de» 
prises  faites  par  le  Shenandoah  apres  son  depart  de  Melbourne. 

Nous  avons  pr^par^  un  ni^iuoire  qui  d^montre,  jusqu'^  Tdvidence,  Texactitude  des 
declarations  de  Temple,  le  parfait  accord  entre  ses  declarations  et  celles  de  Nye,  et 
qui,  k  Tappui  de  ces  m^mes  declarations,  produit  le  t^moignage  de  Hunt,  officier  du 
Shenandoah.  Ce  memoire  fait  valoir  aussi  les  declarations  d'autres  temoins,  qui  c  on- 
firroent  le  temoignage  de  Temple,  de  Nye  et  de  Hunt.    En  effet  il  est  hors  de  doute : 

1.  Que  le  Shenandoah  a  eur6ie  an  moins  43  hommes  k  Melbourne.  Ce  chiffre  est 
admis  aujourd'hni,  m^me  par  Sir  Rouudell  Palmer. 

2.  Que  le  Shenandoah  n'a  liceucie  k  Melbourne  que  7  hommes  de  son  equipage, 
quoique  13  autres  Faient  quitte ;  mais  que  ces  13  etaient  des  prisonniers  de  guerre, 
qui  ne  faisaient  point  partie  de  I'equipage,  et  il  y  a  lieu  de  croire  que  les  6  on  7  autres, 
que  Ton  pretend  avoir  licencies  t\  Melbourne,  etaient  aussi  des  prisonniers  de  guerre. 

II  s'ensuit  quMl  y  eut  une  augmentation  de  43  hommes  dans  Teffectif  de  I'equipage 
du  Shenandoah. 
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3.  That  the  word  ''seamen^  employed  by  Nye  means  "  sailors,''  ia  ad- 
dition to  whom  there  were  on  board  the  Shenandoah,  according  to  Nye's 
own  account,  sixty  or  fifty-five  other  persons,  officers,  firemen,  &c.,  in 
conformity  with  the  narrative  of  Temple  and  Hunt. 

4.  That  without  the  re-enforcement  of  her  crew  effected  by  means  ot 
these  enlistments  at  Melbourne,  the  Shenandoah  could  neither  have 
continued  her  cruise,  nor  consequently  have  captured  the  American 
whalers  in  the  North  Pacific. 

5.  That  all  this  constituted  a  flagrant  violation  of  international  law, 
and  even  of  British  municipal  law,  in  the  opinion  of  the  Governor,  Sir 
Obarles  Darling,  himself. 

6.  That  finally,  and  above  all,  it  constituted  a  manifest  violation,  on 
the  part  of  the  British  authorities,  of  the  second  Rule  of  the  Treaty, 
which  runs  thus : 

A  nentral  Government  is  bound  not  to  pennit  or  saffer  either  beHi^erent  to  make 
Qse  of  its  ports  or  waters  as  the  base  of  naval  operations  against  the  other,  or  for  the 
purpose  of  the  renewal  or  angraentdtion  of  military  sapplies  or  arms,  or  the  recruit- 
ment of  men. 

The  Counsel  of  Great  Britain  ha^  just  addressed  to  the  Tribunal  ob- 
servations, not  merely  with  regard  to  the  number  of  men  enlisted  at 
Melbourne,  but  also  on  the  subject  of  the  legal  bearing  of  the  question 
of  these  enlistments  as  a  thesis  of  the  law  of  nations,  or  of  that  laid 
down  by  the  Treaty. 

We  frankly  confess  that  we  did  not  contemplate  so  wide  a  discussion. 
We  therefore  respectfully  beg  the  Tribunal  to  inform  us  if  the  new 
questions  raised  by  Sir  Eoundell  Palmer  remain  open  before  the  Tri- 
bunal. 

C.  OusHiNa. 


3.  Que  le  mot  ^^9eamm"  employ^  par  Nye,  veut  dire  "matelottt;  "  en  dehors  deaqnels 
11  y  avait  k  bord  du  Shenandoah,  d'apr^  le  r^it  de  Nye  lui-mdme,  60  on  55  antree 
persounes,  officiers,  chauffeurs,  et  cetera,  conforra^ment  au  r^cit  de  Temple  et  de  Hunt. 

4.^  Que,  sans  le  renfort  apport^  4  son  Equipage  au  moyen  de  ces  enr61eroents  k  Mel- 
bourne, le  Shenandoah  n'aurait  pu  ni  contiuuer  sa  croisiure  ui,  par  consequent,  cap- 
turer  les  baleiniers  am^ricans  dans  le  haut  Pacifique. 

5.  Que,  dans  tout  ceci,  il  y  a  eu  nne  violation  flagrante  du  droit  des  gens,  et  mdme 
de  la  loi  municipale  britannique,  de  I'avis  raAme  du  gouverneur  sir  Charles  Darling. 

6.  Qu'enfin,  et  surtont,  il  y  a  ici  nne  violation  manifeste,  de  la  part  des  autorit^s  de 
la  Orande-Bretagne,  de  la  seconde  rt^gle  du  traits,  r^gle  ainsi  conyue : 

'*Un  gouvernemeut  neutre  ne  doit  ni  permettre  ni  tol^rer  que  Pun  des  beUigr^rants 
se  serve  de  ses  ports  ou  de  ses  eaux  comme  d'nne  base  d'operation  navale  contre  nn 
autre  bellig^rant;  il  ue  doit  ui  permettre,  ni  tol<^rer  uoo  plus,  que  Fun  des  bellig^rants 
Tenouvelle  ou  augmente  ses  appro  vision  nements  militaires,  qu^il  se  procure  des  armes 
on  bien  encore  quMl  recrute  des  hommes." 

Maintenant  le  conseil  de  la  Qrande-Bretagne  vieut  d'adresser  au  tribunal  des  obser- 
vations, non-seulement  h  I'c^gard  du  chifre  des  enr^lements  h  Melbourne,  niais  aussi  an 
siijet  des  relations  juridiques  de  la  question  de  ces  enrdlements,  comme  th^se  du  droit 
des  gens  ou  du  traits. 

Nous  avouons  francheraent  qu'nne  discussion  aussi  ^tendue  n'en trait  pas  dans  nos 
pr<5visions.  Dhs  lors,  nous  prions  le  tribunal  tr^-humblement  de  nous  faire  savoir  si 
les  questions  nouvelles  soulevees  par  sir  Roundt4l  Palmer  restent  ouvertes  devant  le 
tribunal. 

C.  GUSHING. 
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> 

EECRUITMENT  OF  MEN  FOR  THE  SHENANDOAH  AT  MEL 

BOURNE. 

Mr.  Grattan,  British  Consul  at  Teneriflfe,  gives  the  earliest  account  of 
the  number  of  the  men  who  were  on  board  the  Shenandoah  when  she 
parted  from  the  Laurel.  He  says  that  the  Laurel  brought "  seventeen  sea- 
men and  twenty-four  supposed  officers,"  and  that  •'  some  of  the  crew  of 
the  Laurel  joined  the  Sea  King.''  (British  Appendix,  vol.  i,  p.  477.)  He 
makes  no  mention  of  any  of  the  crew  of  the  Sea  King  remaining  on  her; 
but  the  dei>ositions  of  two  persons  transmitted  by  him  in  his  dispatch 
(Ellison,  p.  455,  and  Allen,  p.  479,  Brit.  App.,  vol.  i)  show  that  one 
officer  came  out  from  London  on  the  Sea  King,  and  that  three  of  the 
crew  of  the  Sea  King  remained  on  her. 

William  A.  Temple,  a  sailor  on  board,  gives  the  next  account,  in  a 
deposition  sworn  to  in  Liverpool  on  the  6th  day  of  December,  1865. 
He  gives  the  names  of  two  officers  who  came  out  in  the  Sea  King  from 
London,  of  twenty- two  officers  who  joined  her  from  the  Laurel,  of  ten 
petty  officers  who  joined  her  from  the  same  vessel,  of  four  seamen  and 
two  firemen  who  joined  her  from  the  same  vessel,  and  of  one  seaman 
and  two  firemen  who  came  out  in  her  from  London.  It  appears  by  the 
affidavit  of  George  Sylvester  (Am.  App.,  vol.  vi,  p.  608)  that  he  also 
came  out  in  the  laurel  as  a  common  sailor,  and  left  the  Shenandoah  at 
Melbourne.  His  name,  therefore,  should  be  added  to  Temple's  list. 
Assuming,  what  is  undoubtedly  the  fact,  that  Mr.  Gratton,  under  the 
term  "  crew," embraced  petty  officers,  seamen,  and  firemen,  there  is  no 
discrepancy  between  these  statements.  Mr.  Gratton  gives  twenty-four 
officers  to  the  Shenandoah ;  Temple  gives  twenty-four  also,  twenty-two 
of  whom  are  from  the  Laurel.  Mr.  Gratton  says  that  out  of  seventeen 
seamen  by  the  Laurel  "  some  did  not  join  the  Shenandoah.'^  Temple, 
adding  Sylvester's  name  to  his  list,  gives  the  names  of  sixteen  i)etty 
officers,  seamen,  and  firemen  who  did  join  from  the  Laurel,  and  also  of 
three  seamen  and  firemen  who  joined  from  the  Sea  King.    So  far  as  the 

MEMORANDUM 
Sur  les  enrolements  pour  le  Shenandoah  a  Melbout^e. 

M.  Grattau,  consul  britannique  h  T6n6r\ffe  rend  compte  le  premier  du  uombro  de» 
hommes  qui  se  trouvaient  h  bord  du  Shenandoah  lorsque  ce  vaisseau  quitta  le  Laurel. 
II  dit  que  le  Laurel  amena  "  dix-sept  niatelots  et  vinj^t-quatre  officiers  supposes ; "  et 
'*  que  qnelques  hommes  de  Tequipage  du  Laurel  monterent  sur  le  Sea  King.*'  (Brit. 
App.,  vol.  4,  $.477.) 

li  ne  dit  pas  s'il  resta  des  hommes faisant  partie  de  r<5quipage  du  Sea  King  h  bord  de 
ce  Taisseau  ;  mais  les  depositions  de  deux  personues  trausmises  par  lui  dans  sa  depSche 
(Allison,  p.  478;  Allen,  p. 479;  Brit.  App.,  vol.1)  moutrent  qn'uu  oilicierarrivadeLondres 
8ur  le  Sea  King  et  que  trois  hommes  de  Tdquipage  rest^rent  h  bord  de  ce  vaisseau. 

William  A.  Temple,  matelot  h  bord  du  vaisseau,  dans  une  deposition  faite  sons  ser- 
ment  h  Liverpool,  le  6  d^cembre  1865,  donne  les  noms  de  deux  officiers  qui  arriv^rent 
de  Londres  snr  le  Sea  King,  de  vingt-denx  officiers  qui  pass^rentdu  Sea  King  h  bord  du 
Shenandoah,  de  quatre  matelots  et  de  deux  pompiers-mecauicicns  qui  firent  de  m^me, 
et  d'uu  matelot  et  deux  pompiers-nidcaniciens  qui  arriv^rent  de  Londres  h  bord  du 
m^me  vaisseau.  II  paralt  par  Vaffidarit  de  George  Silvester  (Am.  App.,  vol.  6,  p.  608)  que 
ce  dernier  arriva  aussi  sur  le  Laurel  comme  matelot  et  quMl  quitta  le  Shenandoah  h. 
Melbourne  ;  ce  serait  done  encore  un  nom  h  ajouter  ill  la  liste  de  Temple. 

En  supposante  cequi  est  dvidemment  le  fait,  que  M.  Grattan,  sous  le  terme  Equipage, 
a  compris  les  officiers  subalternes,  les  matelots  et  les  miScaniciens-pompiers,  il  n'existe 
aucune  contradiction  entre  ces  declarations.  M.  Grattan  donne  vingt-quatre  officiers  an 
Shenandoah,  Temple  lui  en  donne  vingt-quatre  aussi,  dont  vingt-deux  sont  du  Shenan- 
doah. M.  Grattan  dit  que  des  dix-sept  matelots  du  Laurel,  il  y  en  eut  qui  nVntr^rent 
pas  dans  I'dquipage  du  Shenandoah  ;  Temple,  en  ajoutant  h  sa  liste  lenom  de  Sylvester, 
donne  les  noms  de  seize  officiers  subalternes,  matelots  et  mecaniciens-pompiers,  qui 
ouitt^rent  le  Laurel  pour  s'embarquer  snr  le  Shenandoah  et  aussi  de  trois  matelots  et- 
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Sea  King  is  coDcerned  this  account  is  conQrmed  by  Sylvester's  affidavit. 
(Vol  vi.  Am.  App.,  p.  609.) 

The  next  account  of  this  event  is  contained  iu  a  book  called  the 
"  Graise  of  the  Shenandoah,''  written  by  Hunt,  one  of  her  officers,  after 
her  cruise  was  finished,  and  published  in  London  and  in  New  York  in 
1867.  He  says  that  when  they  parted  from  the  Laurel,  "officers  and 
men  only  numbered  forty-two  souls,  less  than  half  her  regular  comple- 
ment."   (Cruise  of  the  Shenandoah,  page  1^4,  cited  in  the  American  Case.) 

Temple's  detailed  account  as  corrected  gives  the  names  of  forty-three 
persons  on  board.  There  is,  therefore,  almost  absolute  identity  of  re- 
collection of  three  independent  witnesses  on  this  point. 

We  have  two  accounts  of  the  number  of  men  enlisted  between  the 
time  of  leaving  the  Laurel  and  the  arrival  of  the  vessel  at  Melbourne, 
which  are  thus  stated  in  the  American  Case : 

The  author  of  the  Cruise  of  the  Shenandoah  says  that  fourteen  were  enlisted  in  this- 
way:  ten  from  the  Alina  and  the  Godfrey,  two  from  the  Susan,  and  two  from  the  Stacey. 

Temple,  in  his  affidavit,  gives  the  names  of  three  from  the  Alina,  five  from  the  God- 
frey, one  from  the  Susan,  two  fi*om  the  Stacey,  and  one  from  the  Edward ;  iu  all  twelve. 

Here,  again,  the  trifling  discrepancy  confirms  the  general  truthfulness 
of  the  recollection  of  each  witness.  According  to  Hunt's  account,  she 
had,  on  arriving  in  Melbourne,  fifty-five  men  all  told.  In  Temple's  affi- 
davit, with  the  addition  of  Sylvester,  we  have  the  names  of  fifty-four 
men,  viz,  twenty-five  officers  and  thirty  men. 

Other  corroborating  testimony  sustains  the  truth  of  the  statements. 
In  the  sixth  volume  of  the  American  Appendix  there  are  several  affida- 
vits of  persons  who  left  the  ship  at  Melbourne.  Brackett  (on  page  615) 
says,  "  during  the  whole  time  I  was  on  board,  out  of  about  thirty-five, 
making  the  crew  of  the  said  steamer,  there  was,"  &c.,  &c.  He  also'states 
that  he,  and  four  others  named  by  him,  to  avoid  punishment,  consented 
to  serve  as  seamen  on  the  steamer.  Bolin,  (page  615,)  Scandall,  (page 
615,)  Ford,  (page  612,)  Scott,  (page  616,)  Lindburg,  (page  617,)  Wicke, 


ni^aniciens-pompiers,  qui  qnitt^ront  le  Sea  King  dans  le  mAme  but.  Quant  aa  Sea 
King,  ce  compte  est  confirm^  par  Vaffidatit  de  8yTve^^te^  (vol.  6,  Am.  App.,  p.  607). 

Un  troisi^me  r^cit  de  cet  ^v^nement  se  trouve  dans  un  livre  intituM  "Croiei^re  da 
Shenandoah ''  6crit  par  Hunt,  I'un  de  see  officient  apr^s  la  fin  de  sa  croisi^re,  et  public  t\ 
Londres  et  h  New  York  en  1867.  II  dit  que  lorsquMls  quitt^rent  le  Laurel,  il  n'y  avait 
en  tout  en  fait  d'oOiciers  et  de  matelotsquequarante-deuxhorames,  moins  de  la  moiti^ 
de  I'effectif  r<^gulier  (Croisifere  du  Shenandoah,  p.  24,  cit^  dans  le  cas  am^ricain). 

Le  T^cit  d^tailld  de  Temple  ainsi  corrigd,  donne  les  noms  de  quarante-trois  personnes 
se  trouvant  k  bord.  Lett  souvenirs  de  trois  t(^moins  ind<5pendants  sont  done  suv  ce 
point  presque  absolument  identiques. 

Nous  avons  deux  rapports  quant  au  nombre  des  hommes  enrAl<5s  eutre  le  depart  du 
Laurel  et  Farrivi^e  du  vaisseau  h.  Melbourne ;  ils  se  tronvent  exprim<5s  comme  suit 
dans  le  cas  de  TAm^rique : 

"  L'auteur  de  la  Croisiere  du  Shenandoah  dit  que  qnatorze  hommes  fnrent  enrAl^s  do 
la  mani^re  suivante :  dix  fureut  tri^4§  de  I'Aliua  et  du  Godfrey,  deux  de  la  Susan  et 
deux  du  Stacer. 

"Temple  dans  son  affidavU,  donne  les  noms  de  trois  hommes  tir^s  de  TAlina,  de  cinq 
du  Godfrey,  d*un  de  la  Susan,  de  denx  du  Stacer,  et  d*uu  de  Tfidouard,  en  tout  douze.'^ 

Ici  encore,  la  petite  difference  coniirme  Texactitude  des  souvenirs  de  chaque  tc5nioin. 

Selon  Hunt,  le  Shenandoah  avait  en  arrivant  h  Melbourne,  55  hommes  tout  compris. 
Dans  I'affidavit  de  Temple,  en  ajoutant  Silvester,  nous  trouvons  les  noms  de  55 
hommes,  soit  25  officers  et  30  hommes. 

D'autres  t^moignages  corroborant  conx-ci,  dc^montrcnt  la  v^rit^  de  ces  ddclarations. 
Dans  le  6«  volume  de  I'appendice  amdricain,  se  tronvent  plusionrs  affidavits  de  per- 
sonnes qui  out  quitt<S  le  vaisseau  k  Mell>ourne.  Brackett  (p.  615)  dit:  "Pendant 
tout  le  temps  quej'ai  pas*6  k  bord  du  vaisseau,  des  35  hommes  environ  composant 
IVquipage  du  dit  vapeur,  il  y  avait,  etc.,  etc."  II  d^^clare  anssi,  qu*avec  quatre  cama- 
rades  dont  il  donne  les  noms,  ils  consentirent,  pour  <5viter  d*etre  punis,  it  servir  comme 
matelots  sur  le  navire.    Bolin  (p.  615),  Ford  (p.  612),  Scandall  (p.  615),  Scott  (p.  616), 
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(page  625^)  and  Behiecke,  (page  626,)  %ay  the  same  thing;  in  all  twelve 
persons.  Two  of  the  names  mentioned  by  Brackett  are  on  Temple's  list 
of  enlisted  men.  Adding  ten  to  Temple's  list,  it  makes  forty,  or  five 
more  than  the  number  given  by  Brackett  tis  ^^  about"  the  crew.  Adding 
it  to  Hunt's  list  it  gives  forty-one. 

An  estimate  derived  in  a  roundabout  way  from  the  United  States 
Consul  at  Eio  de  Janeiro,  from  the  accounts  of  masters  of  vessels  cap- 
tured by  the  Shenandoah,  who  had  reached  there  on  their  way  home, 
confirms  the  truth  of  these  figures.  He  says :  ^'  The  following  state- 
ment in  regard  to  the  Shenandoah  is  made  by  ship-masters  who  have 
been  prisoners  on  board  of  her.  •  •  •  she  has  forty -three  men, 
nearly  all  English,  besides  the  officers."  These  statements  were  made 
to  Consul  Munro  by  persons  who  left  the  Shenandoah  after  she  had 
received  the  additions  made  to  her  crew  before  arriving  at  Melbourne. 

We  are  justified  in  assuming  that  Hunt's  and  Temple's  accounts  rep- 
resent the  number  of  men  she  had  on  board  on  arriving  in  Melbourne. 

The  next  inquiry  is  how  many  did  she  lose  there. 

Police-officer  Kennedy,  of  Melbourne,  in  his  report  dated  February 
13  states  that  '^  twenty  men  have  been  discharged  from  the  Shenandoah 
since  arrival  at  this  port.    (Brit.  App.,  vol.  5,  p.  108.) 

Temple  gives  us  the  names  of  two  who  were  discharged,  Williams  and 
Bruce,  and  says,  in  addition,  ^'  there  were  some  men  who  left  the  ship 
at  Melbourne,  whose  names  I  do  not  know."  Sylvester  says  that  he  left 
at  Melbourne.  (Am.  App.,  vol.  6,  p.  609.)  Brackett  gives  us  the  names 
of  himself,  Madden,  and  Flood,  three  in  all.  Bolin,  Scandall,  Scott, 
Landberg,  Wicke,  and  Berucke  make  twelve.  It  appears  by  the  affi- 
davit of  Bruce  (Am.  App.,  vol.  6,  p.  605)  and  of  Colby  (same,  p.  607) 
that  they  also  worked  on  the  vessel  as  part  of  the  crew,  and  left  at 
Melbourne.  Thus  it  appears  that  out  of  the  twenty  thirteen  were  pris- 
oners who  had  been  captured  and  forced  to  serve  on  the  ShenandoaJi^ 
and  who  seized  the  first  opportunity  to  leave  the  compulsory  service. 


Landberg  (p.  617),  Wioke  (p.  625),  et  Benioke  (p.  696),  disent !»  mdine  oboee,  soit  en 
tout  douze  persoones.  Deux  dee  noms  mentionn^  par  Brackett  se  trooveot  ear  la 
li(»te  de  Temple.  En  ^joatant  dix  noma  ^  la  liste  de  Temple  nous  avons  40,  c'est-^ 
dire  cinq  de  plus  que  le  nombre  donu^  par  Brackett  comme  composant  d  pen  prh« 
I'^quipage.  £n  I'^joutant  ^  la  liste  de  Hunt,  nous  avons  41,  qui  est  le  obiffre  approx- 
imatif  donn6  par  le  consul  des  £tats-Unis  k  Rio  Janeiro,  d'api^  les  r<$cits  des  maltres 
de  vaisseaux  pris  par  le  Shenandoab,  qui,  en  entrant  cbez  eux,  avaient  pass^  par  cette 
ville.  Le  consul  dit :  ^'  Le  r6cit  suivant  quant  au  Shenandoah  a  ^t^^  fait  par  des  mat- 
tres  de  vaisseaux  qui  out  ^t^  prisonniers  k  bord  de  ce  vaisseau  *'  *  II  a  43  hommes, 
presque  tons  anglais,  outre  les  ofiSciers."  Ces  r^its  iurent  donuds  au  consul  Mnnn> 
par  des  personnes  qui  avaient  quittd  le  Shenandoab,  aprbs  quMl  cut  augments  son 
Equipage,  avant  d'arriver  k  Melbourne. 

Nous  pouvons  par  consequent  supposer  que  les  cbiffres  indiqu^  par  Hunt  et  Temple 
reprdsentent  le  nombre  des  hommes  que  le  vaisseau  avait  k  bord  en  arrivant  k  Mel- 
bourne. 

Cberchons  mainteuant  k  savoir  combien  il  en  perdit  dans  cette  ville. 

L'officier  de  police,  Kennedy  de  Melbourne,  dans  son  rapport  du  13  ft^vrier,  ddclare 
quo  vingt  hommes  ont  616  renvoyes  du  Shenandoah  depuis  son  arriv^e  dans  le  port. 
(Brit.  App.,  vol.  5,  p.  108.) 

Temple  nous  doune  les  noms  de  deux  hommes  qui  furent  renvoy<5es,  Williams  et 
Bruce;  et  il  ajoute:  ^'Quelqnes  hommes  qnitt^rent  le  vaisseau  li  Melbourne,  mais 
j'ignore  leurs  noms."  Silvester  dit  quMl  qnitta  le  vaisseau  k  Melbourne  (Am.  App.,  voL 
6,  p.  609,)  Bracket  nous  donne  avec  son  noro  ceux  de  Madden  et  de  llood,  trois  en 
tout;  Bolin,  Scandall,  Scott,  Landberg,  Wicke  et  Berucke  font  douze.  II  paralt, 
d'apres  les  affidavits  de  Bruce  (Am.  App.,  vol.  6,  p.  505)  et  de  Colby  (id.,  p.  607),  qn'enx 
anssi  travaill^rent  k  bord  du  vaisseau  comme  membres  de  I'^uipa^e  et  le  quitt6rent  k 
Melbourne.  Ainsi  il  paratt  que  des  vingt  hommes,  treize  <^taient  des  prisonniers  qui 
avaient  6f^  obli^ds  de  travailler  et  de  servir  sur  le  Shenandoah,  pour  dvitor  une  puni- 
tion  et  quUls  saisirent  la  premiere  occasion  de  quitter  ce  service  U)Tc6. 
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We  have  uo  means  of  positively  knowing  the  circumstances  under 
which  the  others  enlisted ;  but  from  the  identity  of  result  which  will 
hereafter  appear  as  derived  from  several  independent  sources,  we  think 
that  they  were  not  among  the  persons  either  referred  to  by  Hunt  or 
named  by  Temple  as  among  the  permanent  crew  of  the  vessel  when  she 
arrived  in  Melbourne,  but  were,  like  the  thirteen  whose  names  we  cau 
give^  prisoners  who  had  been  forced  into  an  unwilling  service. 

We  feel  perfectly  convinced  that,  except  Sylvester,  no  person  was  dis- 
charged from  the  Shenandoah  at  Mell)ourne  except  persons  enlisted 
from  captured  vessels  of  the  United  States  against  their  own  will. 

We  next  direct  our  inquiries  to  the  number  of  enlistments  made  at 
Melbourne. 

On  the  27th  of  February,  1865,  which  was  about  a  week  after  the 
Shenandoah  left  Melbourne,  and  wben  the  facts  were  fresh  in  his  mind, 
Governor  Sir  Charles  Darling  said  that  the  reports  and  statements  and 
letters  from  tbe  chief  commissioner  of  police  in  Victoria  left  "  no  doubt 
that  the  neutrality  had  been  flagrantly  violated  by  the  commander  of 
the  Shenandoah,^  who  had  »  •  •  received  on  board  of  his  vessel, 
before  he  left  the  port  on  the  18th  instant,  a  considerable  number  of 
men  destined  to  augment  the  ship's  company.  (Brit.  App.,  vol.  i,  p. 
565.) 

Tbe  report  which  is  referred  to  in  this  statement  is  probably  the  one 
found  on  page  117  of  vol.  5,  of  the  British  Appendix.  In  this  report 
the  detective  states  that  five  boat-loads  of  reciiiited  men  were  seen  to 
go  on  board  the  Shenandoah  on  the  night  of  the  17th,  one  of  which  had 
ten  or  twelve  men  in  it,  of  whom  two  returned ;  and  that  seven  men 
had  gone  on  board  on  the  morning  of  tbe  18th.  He  concludes  thus : 
^^  In  preparing  this  report  the  detective  has  confined  himself  to  facts;  but 
it  is  stated  that  in  all  between  sixty  and  seventy  hands  were  shipped  at 
this  port.'' 

The  *'  facts  ^  stated  by  the  detective  were  true,  and  are  supported  by 
other  proof.    The  rumors  to  which  he  referred  were  exaggerated. 


Nona  n'avons  aacnn  nioyen  de  savolr  positivement  dans  qnelles  oircoustances  les 
aotree  s'enrdll^reiit ;  raais  d'apr^s  les  r^ultats  identiques,  tela  qu'ils  d^rivent  de  pla- 
eiears  sourcea  ind^peDdantea,  oomme  noas  le  verrons  plus  bas,  Doas  croyons  quails  De 
faisaient  pas  partie  de  ceux  iodiqu^  par  Hunt  ou  par  Teraple  comme  ooEuposant 
r^oipage  permanent  dn  vaisseaa  loi'squMl  arriva  ^  Melbourne,  niais  ^talent,  oomme 
les  treize  dont  nous  poiivons  donner  les  noms,  des  prisouuiers  qui  avaiont  ^t^  forc^  de 
faire  ce  service  contre  lenr  gr^. 

Nous  somines  parfaitement  convaincus,  qu'A  part  Silvester,  personne  ne  fut  renvoy<^ 
du  Shenandoah,  k  Melbourne,  excepts  des  hommes  enrOl^s  contre  lenr  gr^  dans  des 
vaisseaux  capture. 

Nous  dirigerons  maintenant  nos  recherches  sur  le  nombre  des  enr61ements  faits  k  Mel- 
bourne. 

Le  27  f^vrier  1865,  une  semaine  environ  apr^s  le  depart  du  Shenandoah  de  Mel- 
bourne, et  alors  que  sa  mdmoire  ^tait  encore  fralche,  le  gouverneur  sir  Charles  Darling 
d^clara  que  les  rapports  et  lettres  du  commissaire  chef  de  police  k  "  Victoria  ne  lais- 
saient  ancun  doute  que  la  neutrality  edt  6t6  viol^e  d'une  mani^re  flagrante  par  le  com- 
mandant du  Sheoandoab  qui  *  *  avait  re^u  }i  borddeson  vai8seauavantdeqnitt«r 
le  port  le  18  uu  nombre  considerable  d'hommes  destines  k  augmenter  son  dquipage/^ 
(Brit.  App.,  vol.  1,  p.  565.) 

Le  rapport  dont  il  est  ici  question,  est  probablement  celui  que  Ton  tronve  k  la  page 
117  du  volume  5  de  Pappendice  britannique.  Dans  ce  rapport,  le  detective  declare 
que  cinq  bateaux  remplis  d'hommes  ont  ^t^  vus  se  dirigeant  sur  le  Shenandoah  pen- 
dant la  unit  du  17;  l'un,d'eux  avait  k  bord  dix  k  douze  hommes,  dont  deux  seuls  re- 
vinrent,  et  que  sept  hommes  s'^taient  embarqn^s  le  18  au  matin.  II  termine  ainsi 
son  rapport:  ''£n  pr^parant  ce  rapport,  le  detective  s'est  bom^  anx  faits;  mais  Ton 
dit  qn'en  font  soixante  k  soixante-dix  hommes  se  sont  embarqu^s  sur  ce  vaisseau, 
dans  ce  port.'' 

Les  faits  cit^s  par  le  det^ive  sont  vrais  et  corrobor^s  par  d'antres  prenves.  Les 
bruits  dont  il  parlait  <5taient  exag^r^s. 
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The  aathor  of  the  "  Cruise  of  the  Shenandoah  ^  says  that  "  the  ship's 
company  had  received  a  mysterioas  addition  of  forty -live  men.^  (Cruise 
of  the  Shenandoah,  p.  113,  referred  to  in  the  American  Case.)  This 
wonld  seem  to  be  about  the  number  seen  by  the  detective's  informants. 

Temple  ^ves  the  names  of  thirteen  petty  officers,  nineteen  seamen, 
seven  firemen,  and  three  marines  5  in  all,  of  forty -two  persons  who  were 
recruited  at  Melbourne.  This  account  agrees  nearly  with  Hnnt's,  and  is 
incidentally  confirmed  by  Forbes'  affidavit  concerning  Dunning,  Evans, 
and  Green,  referred  to  in  the  American  Case. 

According  to  the  figures  to  be  gathered  from  Hunt's  narrative,  in 
various  parts  of  it,  the  Shenandoah  then  had,  after  the  Melbourne  re- 
cruitments were  added,  one  hundred  and  one  officers  and  men.  Accord- 
ing to  Temple's  account,  she  had  twenty-five  officers,  thirty  petty  officers, 
twenty-six  seamen,  nine  firemen  and  three  marines;  in  ail,  ninety-three 
persons. 

The  slight  discrepancy  may  be  accounted  for  by  the  fact  that  Hunt,  in 
bis  rapid  narrative,  makes  no  mention  of  the  discharge  of  men  at  Mel- 
bourne. 

On  the  27th  of  May,  the  Shenandoah  captured  and  burned  the  whaler 
Abigail.  Mr.  Ebenezer  F.  Nye,  the  master  of  the  Abigail,  in  an  affi- 
davit sworn  to  on  the^th  of  September,  1871,  says:  "  The  Shenandoah 
at  the  time  I  was  taken  on  board  had  a  full  complement  of  officers,  but 
was  very  much  in  want  of  seamen,  having  only  forty-five  or  fifty,  not 
half  the  number  she  needed.  The  officers  told  me  that  her  full  comple- 
ment of  officers  and  crew  was  one  hundred  and  eighty -five,  but  at  that 
time  she  had  one  hundred  and  five  all  told." 

It  appears  from  Temple's  affidavit  that  after  leaving  Melbourne  and 
before  the  capture  of  the  Abigail,  the  crew  was  increased  by  the  enlist- 
ment of  one  petty  officer  and  seven  seamen  from  captured  vessels,  viz : 
Park,  officer,  and  Welch,  Morris,  Adeis,  Delombaz,  Eoderick,  Steven- 
sou,  and  Bossel,  seamen.  According  to  the  calculations  derive  from 
Hunt's  narrative,  therefore,  she  should  have  had  at  that  time,  with  this 
addition,  108  persons,  officers  and  crew. 


L'antenr  de  la  crosi^re  dn  Shenandoah  dit  qne  "  T^nipage  avait  re^a  une  ao^;- 
mentation  myst^rienee  de  quarante-cinq  honimes,''  (p.  113,  voy.  Amerioam  Case),  Oe 
nombre  semble  ^tre  celui  qni  fut  remarqa^  par  ceux  qai  donn^rent  ces  informations 
an  detective. 

Temple  donne  les  noms  de  1  officier,  13  officiere  anbalternes,  19  matelot-s,  7  m^cani- 
ciens-pom piers  et  3  soldats  de  marine,  en  tout  43  homnies  recrut^  &  Melbonme.  Ce 
r^cit  s'accorde  assez  avec  celui  de  Hunt  et  so  trouve  incidemment  confirm^  par  Ta^ 
davit  de  Forbes  au  snjet  de  Dunning,  Evans  et  Green  cit^  dans  le  cas  de  TAm^nqne. 

Selon  les  chiffres  que  Ton  peut  recueiller  du  r6cit  de  Hunt,  dans  diff^rentes  partiea 
de  ce  r^cit,  le  Shenandoah  avait  alors,  apr^s  les  enr6lements  k  Melbourne,  101  offlciers 
et  matelots. 

Selon  le  r^cit  de  Temple,  il  avait  25  officiers,  30  offlciers  subaltenies,  26  matelots,  9 
et  3  soldats  de  marine,  en  tout  93  bommes. 

La  petite  di<l<6rence  peut  s'expliquer  par  le  fait  que  Hunt,  dans  son  r^cit  rapide  ne 
fait  ancune  mention  du  renvoi  des  hommes  ti  Melbourne. 

Le  27  mai,  le  Shenandoah  prit  et  bHila  le  baleinier  Abififail.  M.  Ebenezer  F.  Nye, 
le  maltre  de  I'AbigaTl,  dans  un  affidavit  du  7  septembre  1871  dit:  **  Le  Shenandoah,  h 
r<^poqne  oil  Je  fus  pris  d.  bord,  avait  un  nombre  complet  d'officiers  mais  manquait 
passablement  de  matelots,  car  il  n'eu  avait  que  quarante  ou  cinqnante,  pas  la  moiti^  de 
ce  qu'il  fallait.  Les  officiers  m'out  dit  que  leur  veritable  etfectif  d'officiers  et  de 
matelots  aurait  dd  6tre  de  165,  mais  ^  cette  ^poijue,  il  avait,  tont  compriSy  105 
hommes." 

II  paralt,  d^apr^s  Vaffldani  de  Temple,  qu'apri^  avoir  quitt^  Melbourne,  et  avant  la 
capture  de  1' Abigail,  T^uipage  fut  augment^  par  Fembauchage  d'un  officier  subaltern^ 
et  de  sept  matelots  tir^s  de  vaisseanx  captures,  soit :  Park,  officier,  et  Welch,  Morris, 
Adeis,  Delombaz,  Roderick,  Stevenson  et  Rossel,  matelots. 

D^apr^s  les  calcnls  tir^du  r^cit  de  Hunt,  le  Shenandoah  devait  par  consequent  avoir 
^  ccttc  <^poque,  avec  cette  augmentation,  lOH  hommes  tout  compris. 
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AccordiDg  to  Temple's  account  she  had  one  hundred  and  one  such 
persons,  of  whom  lifty-seven  were  officers  and  petty  officers,  and  forty- 
four  were  either  seamen,  marines,  or  firemen.  This  result  contirms  the 
accuracy  of  Mr.  Nye'S  estimates  and  recollection  in  a  striking  manner. 

After  that  time.  Temple  represents  the  Senandoah  as  receiving  re- 
cruitments from  captured  vessels,  as  follows :  one  officer,  twenty-ono 
seamen,  one  fireman,  and  nine  marines;  in  all,  thirty-two  i>ersons.  He 
represents  the  vessel  as  arriving  at  Liverpool  with  one  hundred  and 
thirty-three  persons  on  board. 

In  an  official  rei)ort  made  by  Captain  Payuter  to  the  Controller-Gen- 
eral of  the  British  Coast  Guard,  dated  November  7,  1805,  (Brit.  App^ 
vol.  1,  page  675,)  it  is  stated  that  **  the  Shenandoah  has  a  complement- 
of  one  hundred  and  thirty-three  officers  and  men.'' 

Temple,  in  his  affidavit  sworn  to  the  6th  day  of  the  following  Decem- 
ber, gives  the  identical  number,  and  adds  the  names  of  the  officers  and 
men.  When  this  affidavit  was  communicated  to  the  British  Government 
an  attempt  was  made  to  impeach  his  veracity  by  ettbrts  to  show  that 
his  general  character  did  not  entitle  his  statement  to  credit;  but  no  at- 
tempt was  made  to  show  that  the  list  attached  to  his  affidavit  was  in 
any  respect  incorrect,  undoubtedly  because  the  persons  in  Liverpool  who 
knew  the  facts  knew  it  to  be  true.  The  attempt  was  made  by  Captain 
Payuter,  the  officer  who  took  charge  of  the  Shenandoah  after  she  was 
abandoned  by  Waddell,  and  under  whose  direction  the  crew  was  dis- 
charged. He  therefore  either  knew  whether  the  faets  were  correct,  or, 
if  they  were  incorrect,  where  the  persons  could  be  found  who  could  show 
that  they  were  so.  In  discharging  the  crew  he  undoubtedly  had  the 
crew  list.  If  Temple's  list  had  varied  from  the  ship's  crew  list,  it  is  cer- 
tain that  such  variance  would  have  been  shown  by  an  officer  anxious  to 
prove  him  unworthy  of  credit. 

Temple's  list  is  supported,  Ist.  By  its  intrinsic  truthfulness.  2d.  By 
its  substantial  agreement  with  Hunt's  account.  3d.  By  the  shipmas- 
ter's statements  reported  to  Consul  Munro,  at  Bio  Janeiro.    4th.  By  the 

D^apr^  le  r^cit  de  Temple,  il  avait  101  homines,  dont  ^tai^nt  57  officiers  et  officiera. 
subaltemes,  et  44  matelots,  soldats  de  marine  et  m^caniciens. 

Ce  rdsultat  confirme  Inexactitude  de  Testimation  et  les  souvenirs  de  M.  Nye  de  la  ma- 
ni^re  la  plus  frappante. 

Apr^  cette  ^poqne,  Temple  repr^onte  le  Shenandoah  comme  recevant  des  enrdle- 
mentsdes  vaisseanx  captur<^  couinie  suit :  1  officier,  21  niatelots,  1  m^anicien-pompier, 
et  9  soldat-s  de  marine,  en  tout  32  hommes.  11  reprdsente  le  vaisseau  arrivant  h  Liver- 
pool avec  133  hommes  k  bord. 

Dan^  un  rapport  ofQciel  ^crit  par  le  capttaine  Paynter  au  contrdlenr  g^n^ral  des 
gardes-c^tes  britanniqnes,  dat6  du  7  novembre  1865  (Brit.  App.  vol.  1,  p.  675)  il  est  de- 
clare "  que  le  Sheuaudoah  a  un  eflfectif  de  133  officiers  et  niate]ot>8.'' 

Temple,  dans  son  affidavit  dn  6  d^cembre  suivant,  donue  des  chiffres  identiqnes  et 
ajoute  les  noms  des  officiers  et  des  matelots. 

Lorsque  Vaffidavii  de  Temple  fut  communique  au  gouvemement  britannique,  oncher- 
cha  k  mettre  en  doute  sa  v^racit^  en  moutrant  (^ue  son  caract^re  n'inspirait  pas  de  la 
confiance  dans  ses  declarations ;  mais  on  ne  chercha  nullement  k  moutrer  que  la  liste 
annexe  k  son  affidarit  etait  incorrect : — sans  doute  parce  que  les  persounes  ti  Liverpool 

2ui  conuaissaieut  les  faits  savaient  que  cette  liste  etait  vraie.  Celui  qui  eieva  ces 
outes,  fut  le  capitaine  Paynter,  Pofficier  qui  se  chargea  dn  Shenandoah  lorsqu'il  fut 
abandouue  par  Waddell  et  conformemeut  aux  instructions  duquel  I'^quipage  fut 
renvoye.  11  savait  par  consequent  si  ces  faits  etaient  exacts : — ou  slls  ne  IVtaient  pas, 
il  savait  oil  on  pouvait  trouver  les  persounes  qui  pouvaient  demontrer  lenr  inexac- 
titude. Eu  renvoyant  requipage,  il  avait  sans  doute  tenu  la  liste  de  I'equipage.  Si  la 
liste  de  Temple  avait  ditt'ere  de  celle  1^  il  est  evident  que  cette  difference  anrait  et6- 
demontree  par  un  officier  desireux  de  faire  passer  Temple  comme  indigne  de  foi. 

La  liste  donnee  par  Temple  est  appuyee :  1°,  par  sa  veracite  iutrinseque  ;  2°,  par  son 
accord  avec  le  recit  de  Hunt ;  3^,  par  les  r^cits  des  maltres  des  vaisseaux  captures^ 
recits  rapportes  par  le  consul  Munro  ii  Rio  Janeiro ;  4*',  par  les  affidavits  de  plusieurs. 
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affidavits  of  several  captared  seamen  released  at  Melbourne  from  invol- 
untary service  on  the  Shenandoah.  5th.  By  the  letter  of  the  Governor, 
Sir  Charles  Darling.  6th.  By  the  report  of  Detective  Kennedy.  7th. 
By  the  affidavit  of  Forbes.  8th.  By  the  affidavit  of  Nye,  the  commander 
of  th^  Abagail.  9th.  By  the  report  of  Captain  Paynter  to  the  controller- 
general  of  the  coast  guard.  10th.  By  the  fact  that  Captain  Paynter 
was  not  able  to  disprove  it  when  he  had  the  motive  to  do  so,  and 
when  the  means  were  within  his  power.  If  this  account  is  to  be 
believed,  forty- three  persons  recruited  at  Melbourne,  in  violation  of  the 
duties  of  Great  Britain  as  a  neutral,  joined  the  Shenandoah*  namely, 
one  officer,  thirteen  petty  officers,  nineteen  seamen,  seventy-five  men, 
and  three  marines  from  that  port,  and,  with  one  exception,  no  person 
left  it  there  who  had  not  been  first  captured  as  a  prisoner,  and  then  com- 
pelled under  duress  to  do  involuntary  service  on  board. 

The  figures  in  this  paper  are  the  result  of  a  critical  examination  of 
the  documents  referred  to.  Where  they  differ  from  those  hitherto  pre- 
sented, they  are  to  be  taken  as  a  revision  of  our  former  documents. 

Geneva,  August  21, 1872. 

Analy%i8  of  the  list  accompanying  the  affidavit  of  William  A.  Temple. 

Came  fmt  in  the  Laurel — ^22  officers :  WaddeH,  Orimball,  Lee,  Chon,  Scales,  LinlDg, 
McUlty,  O^Brien,  Codd,  McGaffney,  Bullock,  Brown,  Mason,  Hunt,  Minor,  Colton, 
Smith,  Howard,  Guy,  Lynch,  irShea,  Alcott;  10  petty  officers:  Moran,  Warren.  Bron- 
nan,  Hall,  Crawfora,  Wiggins,  Fenner,  Griffith,  Fox,  Jones ;  2  firemen  :  Marshall,  Raw- 
linson  ;  3  seamen  :  Simpson,  Rose,  Oar — 37. 

Came  out  in  the  Sea  King — 2  officers :  Whittle,  Hutchinson ;  1  seaman :  Jones ;  2  fire- 
men :  Martin,  Clark — 5. 

Enlisted  from  captures  made  before  arriving  at  Melbourne — 9  petty  officers :  Rowe,  Ray- 
mond, Wert,  Davy,  Hanson,  Taft,  Hopkins,  Williams,  Bruce ;  3  seamen :  Way, 
Blacking.  Floyd— 12. 

Discharged  at  Melbaume^2  petty  officers :  Williams,  Bmoe — 2. 

Enlisted  at  Melbourne — 1  officer :  Blackar ;  13  petty  officers :  Dunning,  Strong,  CoUery, 
James,  Spring,  Burk,  Exshaw,  Gloyer,  McLaren,  Mario w.  Smith,  Alexander,  Canning  ; 
19  seamen :  Collins,  Foran,  Kerney,  McDonald,  Ramsdale,  Kilgower,  S wanton.  Mass, 
Fegan,  Crooks,  Simras,  HiU,  Hutchinson,  Ev^ans,  Morton,  Giffurd,  R)ss,  Williams,  Sim- 
mons ;  7  firemen :  McLane,  Brice,  Green,  Burges,  MuUineaux,  Southerland,  Shatton  ; 
3  marines :  Riley,  Kenyon,  Brown — 43. 

Enlisted  after  leaving  Melbourne  and  before  capture  of  the  Abagail—l  petty  officer:  Park; 
7  seamen  :  Welch,  Morris,  Adies,  Delombas,  Roderick,  Stevenson,  Rosel — B. 

Enlisted  (rfter  capture  of  the  Abagail — 1  officer :  Manning ;  21  seamen  :  Hawthorn,  Sea- 
man, Graft,  Kelley,  Dowden,  Colar,  Patterson,  Hiloox,  Canning,  Vanerery,  Bill,  Giv- 
ens,  Mahoe,  Long,  California,  French,  Sailer,  Brown,  Kanaoa,  Boy,  Wicks  ;  1  fireman  : 
Carr ;  9  marines :  Murray,  Silver,  Bumec,  Barry,  Floyd,  Ivors,  Poulsoo,  Clury,  Grimes — 
32. 

Died  on  the  voyage — 1  petty  officer:  Canning;  1  seaman :  Bill — 2. 


matelots  prisonniers  re14ch^  h  Melbourne  d'un  service  forc^  sur  le  Shenandoah ;  5^  par 
la  lettre  dn  gouvemeur  sir  Charles  Darling;  G°,  par  le  rapport  du  detective  Kenneaj ; 
7^,  par  Vaffidavit  de  Forbes ;  8^,  par  Vaffidarit  de  Nye,  le  commandant  de  VAbigall ;  9^,  par 
le  rapport  du  capitaine  Paynter  au  contr61eur  general  des  gardes-cdtes ;  KM',  par  le  fait 
que  le  capitaine  Paynter  ne  pdt  r^nssir  k  en  contester  Texactitude,  lorsqu^il  avait  les 
raisons  et  les  moyens  de  le  faire. 

Si  Ton  doit  croire  ce  r^cit,  43  personnes  recrut^es  a  Melbourne,  en  violation  des  de- 
voirs de  la  Grande-Bretagne  corame  puissance  neutre,  s'embarqu^rent  sur  le  Shenan- 
doah dans  ce  port :  ce  fureut  1  officior,  13  officiers  subalterues,  19  matelots,  7  m<5canicien8- 
pompiers  et  trois  soldats  de  marine,  et,  sans  exception,  personue  dans  ce  port  ne  le 
quitta  qui  n'e<it  ^t^  d'abord  fait  prisonnier  et  oblig^  par  force  de  faire  le  service  k  bord 
-du  vaisseau. 

Les  chiflFres  de  cette  Venture  sent  le  r^sultat  d'un  examen  critique  des  documents 
cit^s;  lorsquMls  different  de  ceux  pr<^8ent<^s  jusqu'ici,  ils  doiveut  (^tre  pris  comme  une 
revision  de  nos  documents  pr^c^dents. 

Geneve,  le  21  aoftt  1872. 


IX.—ARGUMENT  OF  SIR  ROUNDELL  PALMER  ON  THE  SPECIAL 
QUESTION  AS  TO  THE  LEGAL  EFFECT  OF  THE  ENTRANCE 
OF  THE  FLORIDA  INTO  THE  PORT  OF  MOBILE,  ON  THE  RE- 
SPONSIBILITY, IF  ANY,  OF  GREAT  BRITAIN  FOR  THAT  SHIP. 


It  is  important  to  consider  the  principle  applicable  to  the  special  case 
of  the  Florida,  after  she  had  entered  the  Confederate  port  of  Mobile,  and 
there  remained  several  mouths  and  enlisted  a  new  crew,  before  cruising 
or  committing  hostilities  against  the  shipping  of  the  United  States.  If 
the  antecedent  circumstances,  applicable  to  this  vessel,  are  such  as  (in 
the  view  of  the  Tribunal)  to  justify  the  conclusion  that  any  want  of  due 
diligence,  in  respect  to  her,  can  be  imputed  to  Great  Britain,  the  ques- 
tion arises,  whether  such  want  of  duo  diligence  involves,  as  its  legiti- 
mate consequence,  responsibility  for  her  acts,  in  the  view  of  the  fact  that 
she  never  cruised  or  committed  any  acts  of  hostility  against  the  United 
States  until  after  she  had  been  for  a  long  interval  of  time  in  a  Confed- 
erate port,  and  had  thence  issued  as  a  duly  commissioned  Confederate 
cruiser,  and  in  an  altered  condition  as  to  her  capacity  for  war. 

The  facts  which  occurred  as  to  this  vessel  are  really  not  distinguish- 
able, in  principle,  from  the  case  of  a  ship  of  war  transported  from  a 
neutral  to  a  belligerent  country  by  a  breach  of  blockade,  manned  and 
made  capable  of  cruising  for  the  first  time  in  the  belligerent  country, 
and  afterward  actually  cruising  from  thence.  It  is  certain  that  the  crew 
which  was  hired  to  sail  with  the  Florida  from  England  to  !Nassau,  was 
not  hired,  and  did  not  serve,  for  any  purpose  of  war ;  it  is  equally  cer- 
tain  that  no  suf&cient  crew  for  such  purpose  was  obtained  by  her  in  the 
Bahamas,  or  elsewhere  within  any  British  possession.^  She  did  not 
enter  the  port  of  Mobile  simply  in  transitu^  or  as  a  point  9f  immediate 
departure  for  a  subsequent  cruise,  for  which  the  necessary  preparation 
had  beeik  already  made  within  British  territory ;  but  she  remained  there 
more  than  four  months,  from  the  4th  of  September,  1803,  to  the  15th  of 
January,  1864.*  She  there  engaged  the  crew  which  enabled  her  to  go 
to  sea,  and  to  commit  hostilities  against  the  shipping  of  the  United 
States.^ 

On  what  principle  would  such  a  case  as  this  have  been  dealt  with  by 
international  law,  it  the  question  had  not  been  one  of  national  respon- 
sibility, sought  to  be  cast  upon  Great  Britain,  but  had  arisen  under  the 
well-established  rules  applicable  to  neutral  citizens  concerned  in  breaches 
of  blockade,  and  in  the  conveyance  of  contraband  of  war  to  an  enemy  I 
If  the  direct  agents  in  conveying  the  Florida  into  Mobile  (supposing 
she  had  been  brought  iu  by  and  under  the  charge  of  another  British 
ship)  would  not  have  been  under  any  continuing  responsibility  by  inter- 
national law,  after  leaving  her  there  and  returning  to  their  owii  country, 
bow  can  it  be  said  that  such  a  continuing  responsibility  ought  to  attach 
upon  the  nation  from  whose  territory  she  was  sent  out,  merely  for  want 
of  the  use  of  due  diligence  to  prevent  that  transaction  f    Professor 

»  United  States  App.,  vol.  vi,  pp.  307,  331. 

2  Ibid.,  p.  334. 

3  Brit.  App.,  vol.  i,  pp.  117,  120-122. 
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BluDtschli,  in  his  paper  on  tho  Alabama  qaestion,  (^'  Revue  de  droit 
international,''  1870,)  says,  (page  473 :) 

II  ne  faut  d'aillears  pas  perdre  de  vue  qne  tons  ces  effets  ddsastrenx  sout  en  premier 
lien  imputables,  non  pas  an  gouveruement  anj^Iais,  mais  aux  croiseur^  enx-mdraes. 
Personne  n'accusera  le  ^uvernenient  anglais  d'avoir  donn^  mission  de  d^truire  le» 
navires  de  commerce  am^ricains  on  d'avoir,  par  ses  agissements,  entrav^  on  eudom- 
mag6  la  marine  aui^ricaine.  Ce  que  Von  pent  lui  reprocher  k  bon  droit,  en  snpposant 
•qne  les  faits  cit^  plus  hant  doivent  dtre  consid^r^s  com  me  avon^s  on  pronv<Ss,  ce  n^est 
pas  nufait,  mais  nne  omission  contre  le  droit,  Sa  fante  ne  consisfce  pas  4  avoir  6quip^  et 
appareill^  les  corsaires,  mais  &  n^avoirpas  ev^p^hS  lear  armement  et  leur  sortie  de  son 
territoire  neutre.  Mais  cettefaute  n'a  qu'un  rapport  indirect^  et  uuUement  nn  rapport 
direct,  avec  les  d^prMations  rdellement  commises  par  les  corsaires.' 

In  the  case  of  a  breach  of  blockade  the  offense  is  deemed  by  interna- 
tional law  to  be  ''  deposited,"  and  the  oftense  of  the  neutral  vessel  to 
be  terminated  when  she  has  once  completed  her  return  voyage.  "The 
penalty,''  says  Chancellor  Kent,' ''never  travels  on  with  the  vesael further 
than  to  the  end  of  the  return  voyage ;  and,  if  she  is  taken  in  any  part  of 
that  voyage,  she  is  taken  in  delicto,^  (Commentaries,  vol.  i,  p.  151.)  As 
to  contraband,  the  law  is  thus  stated  in  Wheaton's  "Elements,"  (Law- 
rence's Edition,  p.  809 :)   . 

The  general  rule  as  to  contraband  articles,  as  laid  down  by  Sir  W.  Scott,  is,  that  the 
•articles  must  be  taken  in  delicto,  in  the  actual  prosecution  of  the  voyage  to  an  enemy's 
port.  Under  the  present  understanding  of  the  law  of  nations  you  cannot  generally 
take  the  proceeds  in  the  retnm  voyage.  From  the  moment  of  quitting  port  on  a  hos- 
tile destination,  indeed,  the  oifense  is  complete,  and  it  is  not  necessary  to  wait  till  the 
goods  are  actually  endeavoring  to  enter  the  enemy's  port ;  but  beyond  that,  if  the 
j^oods  are  not  talcen  in  delicto,  and  in  the  actual  prosecution  of  such  a  voyage,  the  penalty 
is  not  ux)w  generally  held  to  attach. 

Mr.  Wheaton  adds,  by  way  of  qualification,  that  "  the  same  learned 
judge  applied  a  different  rule  in  other  cases  of  contraband,  carried  from 
Europe  to  the  East  Indies,  with  ^Ise  papers  and  false  destination,  in- 
tended to  conceal  the  real  object  of  the  ex(>edition«  where  the  return 
cargo,  the  proceeds  of  the  outward  cargo  taken  on  the  return  voyage, 
was  held  liable  to  condemnation."  These  were  the  cases  of  the  Rosalie 
and  Betty  and  the  JS^ancy ;  as  to  which,  in  a  note,  the  learned  author 
says: 

The  soundness  of  these  last  decisions  may  be  well  questioned ;  for,  in  order  to  sus- 
tain the  penalty,  there  must  be,  on  principle,  a  delictum  at  the  moment  of  seizure.  To 
subject  the  property  to  confiscation  while  the  offense  uo  longer  continues,  would  be 
to  extend  it  indefinitely,  not  only  to  the  return  voyage,  but  to  all  future  cargoes  of  the 
vessel,  which  would  thus  never  be  purified  from  the  contagion  communicated  by  the 
contraband  articles. 

If  the  analogy  of  these  cases  is  followed,  (and  what  nearer  analogy 
can  be  suggested!)  Great  Britain  cannot  be  held  responsible  for  the 
cruises  of  the  Florida  after  her  departure  from  Mobile  in  January,  1864, 

The  case  of  the  Gran  Para  (reported  in  the  seventh  volume  of  Mr. 
Wheaton's  Decisions  in  the  Supreme  Court  of  the  United  States,  p.  471)* 
is  certainly  not  an  authority  for  any  contrary  principle  or  conclusion. 
The  question  there  was,  not  whether  any  authority  of  the  United  States 
should  seize  or  detain  the  ship  Irresistible,  (then  in  the  war  service  of 
General  Artigas  as  chief  of  the  so-called  "Oriental  Republic,")  which 
was  held  to  have  been  illegally  fitted  out  in  a  port  of  the  United  States, 
in  violation  of  the  neutrality  law  of  that  country — much  less  whether 
the  United  States  ought  to  be  held  responsible  for  any  of  her  captui*es 
upon  the  high  seas — but  solely,  whether  the  cruise  on  which  she  had 
taken  a  prize,  (the  Gran  Para,)  which  was  actually  brought  into  a  port 

^  The  italics  in  this  quotation  are  in  the  original  text  of  M.  Bliintschli. 
"See  also  Brit.  App.  vol.  iii,  p.  91. 
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of  the  United  States,  was  so  disconnected  from  her  ori^rinal  illegal  out- 
lit,  by  the  fact  of  her  having  been  at  Buenos  Ayres  during  the  interval, 
as  to  make  it  proper  for  the  Courts  of  the  United  States  to  refuse  to 
exercise  jurisdiction  for  the  purpose  of  restoring  that  prize  to  her 
original  Portuguese  owner  ?  Upon  the  whole  circumstances  of  the  case 
this  question  was  determined  in  the  negative.  The  material  facts  being 
that  the  Irresistible  was  built  at  Baltimore,  in  all  respects,  for  purposes 
of  war ;  that  she  there  enlisted  a  crew  of  about  fifty  men,  and  took  in 
a  sufficient  armament  for  the  purpose  of  the  cruise  in  which  she  was 
afterwards  engaged ;  that  she  went  to  Buenos  Ayres,  staid  there  only  a 
few  weeks,  went  through  the  form  of  discharging,  but  immediately 
afterwards  re-enlisted,  substantially,  the  same  crew ;  obtained  no  new 
outttt  or  armament;  took  a  commission  from  the  Government  of  Buenos 
Ayres  to  cruise  against  Spain,  but  sent  b<ick  that  commission  on  the  very 
next  day  after  leaving  the  portj  when  tlie  officer  in  command  produced  a 
wholly  different  commission  from  General  Artigas^  as  chief  of  the  ^^  Oriental 
RepMiCj^  under  which  he  proceeded  acttuiUy  to  cruise.  It  was  with  refer- 
ence to  this  state  of  circumstances,  ^so  diiferent  from  the  facts  relative 
to  the  Florida  at  Mobile,)  that  Chief  Justice  Marshall  held  that  this 
was  a  colorable,  and  not  a  real  termination  of  the  original  cruise. 

The  principle,  (he  saicl)  is  dow  finally  settled,  that  prizes  made  by  vessels  which 
have  violated  the  Acts  of  Congress  that  have  been  enacted  for  the  preservatiou  of  the 
neutrality  of  the  United  States,  if  brought  within  their  territory,  shall  be  restored. 
The  question  therefore  is,  does  this  case  come  within  the  principle  ? 


•• 


This  Court  has  nerer  decided  that  the  offense  adheres  to  the  ressely  trkatever  changes  may 
have  taken  place^  and  cannot  be  deposited  at  the  termination  of  the  cntise  in  preparing  for  which 
it  iras  committed;  and,  as  the  Irresistible  made  no  prize  on  her  paasage  trom  Baltimore 
to  the  River  La  Plata,  it  is  contended  that  the  offense  was  deposited  there,  and  that  the 
Court  cannot  connect  her  subsequent  cmise  with  the  transactions  at  Baltiniore. 

If  this  were  to  be  admitted  in  such  a  case  as  this^  the  laws  for  the  preservation  of 
onr  neutrality  would  be  completely  eluded,  so  far  as  this  enforcement  depends  on  the 
restitution  of  prizes  made  in  violation  of  them.  Vessels  completely  fitted  in  our  ports 
for  military  operations  need  only  sail  to  a  belligoreut  port,  and  there,  after  obtaining  a 
commission,  go  through  the  ceremony  of  discharging  and  re-enlisting  their  crew,  to  be- 
come perfectly  legitimate  cmisers,  purified  from  every  taint  oontracte<l  at  the  place 
where  all  their  reat  force  and  oapadtgfor  annoifance  was  acquired.  This  wonld  indeed  be  a 
fraudulent  neutrality,  dis^i^raceful  to  our  own  Government,  and  of  which  no  nation 
wonld  be  the  dupe.  It  is  impossible  for  a  moment  to  disguise  the  facts,  that  the  arms 
and  ammunition  taken  on  board  the  Irresistible  at  Baltimore  were  taken  for  the  pur- 
pose of  being  used  on  a  cruise,  and  that  the  men  there  enlisted,  though  engaged  in 
form  as  for  a  commercial  voyage,  were  not  so  engaged  in  fact. 

It  is  snbmitted  that  there  is  nothing  whatever,  in  the  view  thus  taken 
by  Chief  Justice  Marshall,  which  can  have  any  tendency  to  establish  the 
responsibility  of  Great  Britain  for  captures  of  the  Florida,  made  after 
she  left  Mobile,  and  never  brought  into  any  British  port.  The  simple 
ground  of  the  decision  was  that  which  the  Chief  Justice  announced  at 
the  beginning  of  his  judgment : 

The  principle  is  now  firmly  settled,  that  prizes  made  by  vessels  which  have  violated 
the  Acts  of  Congress  that  have  been  enacted  for  the  preservation  of  the  nentrality  of 
the  United  States,  if  brought  within  their  territory,  shall  be  restored.  The  only  ques- 
tion, therefore,  is,  does  this  case  come  within  the  principle  f 

And  it  was  held  to  be  within  that  principle,  not  because  the  offense 
was  one  which  could  never  be  "deposited,''  but  because  the  "deposita- 
tion" relied  upon  in  that  case  was  not  real  but  only  pretended. 

That  case,  in  fact,  fell  short  of  deciding  so  much  even  a«  this :  that 
if  a  prize,  taken  by  the  Florida  alter  her  departure  from  Mobile,  had 
been  brought  into  a  British  port,  and  if  the  same  rule  as  to  the  restitu- 
tion of  prizes,  which  is  the  settled  and  known  law  of  the  Unite<l  States, 
had  also  been  the  settled  and  known  law  of  Great  Britain,  such  a  pri^e 
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oaght  to  have  been  reatored  to  her  original  owners.  This  is  the  utmost 
extent  to  which  the  authority  of  the  case  of  the  Gran  Para  coald  ever 
be  supposed  to  go.  But  the  circumstances  are,  in  all  essential  points, 
so  widely  dissimilar,  as  to  make  it  no  authority,  even  for  that  limited 
purpose. 

If,  in  such  a  case  as  that  of  the  Florida,  the  neutral  State  were  held 
liable  for  the  captures  made  by  her  in  her  first  cruise,  after  leaving  Mo- 
bile, it  seems  unavoidably  to  follow  (and  this  appears  to  be  the  conclu- 
sion actually  insisted  on  by  the  United  States)  that  there  must  be  un- 
limited liability  for  all  her  subsequent  cruises,  and  that  the  ott'ense  could 
never  be  "deposited." 

But  this  is  not  only  not  a  just  inference  from,  it  is  in  fact  contradictory 
to,  the  doctrine  to  which  Chief  Justice  Marshall  has  always  been  under- 
stood in  the  United  States  to  have  given  the  sanction  of  his  authority 
in  the  Gran  Para  C/ase.  Part  of  the  Rubric^  or  marginal  note,  prefixed 
by  the  reporter  to  that  case,  is  in  these  words :  "^  bond  fide  termination 
of  the  cruise,,  for  which  the  illegal  armament  was  here  obtained^  puts  an  end 
to  the  disability  groxcing  out  of  our  neutrality  laws  which  does  not  attach 
indefinitely.^ 

The  Florida  could  not  have  cruised  without  a  proper  crew ;  it  was  in 
a  port  of  her  own  country  that  she  first  obtained  such  a  crew,  and  so 
acquired  the  capacity  of  cruising.  The  equipment,  which  she  had  re- 
ceived before  reaching  Mobile,  was  therefore  only  partial  and  incom- 
plete. Even  assuming  that  she  obtained  this  equipment  under  circum- 
stances which  in  vol  v^  some  failure  in  the  use  of  proper  diligence  on 
the  part  of  Great  Britain,  on  what  principle  can  Great  Britain  be  charged 
with  all  her  subsequent  captures?  Would  not  such  a  principle  involve 
the  liability  of  a  neutral  State  to  be  charged  with  all  captures  made  by 
a  vessel  which  had  obtained,  within  its  territory,  through  some  want  of 
due  diligence  on  the  part  of  its  authorities,  any  kind  or  degree  whatever 
of  equipment,  or  augmentation  of  warlike  force,  however  impossible  it 
might  be  to  prove  that  such  equipment  or  augmentation  of  force  was  the 
proximate  cause  of  any  of  her  captures,  and  in  however  large  a  degree 
other  causes  may  have  evidently  contributed  to  her  means  of  offense  ? 
If  what  was  done  to  the  Florida  at  Mobile  had  been  done  in  a  Spanish 
port,  by  the  permission  or  culpable  neglect  of  the  authorities;  if,  after 
lying  for  four  months  in  a  Spanish  port,  she  had  there,  for  the  first  time, 
obtained  a  fighting  crew,  and  had  been  dispatched  from  thence  to  prey 
upon  American  commerce,  would  it  still  have  been  contended  that  Great 
Biitain,  and  not  Spain,  was  liable  f  Or  would  it  have  been  contended 
that  both  Great  Britain  and  Spain  were  liable,  under  such  circumstances, 
and  that  the  liability  of  both  was  indefinite  and  unlimited  till  the  con- 
clusion of  the  war  ?  Will  the  Tribunal  give  its  sanction  to  such  doc- 
trines as  these,  not  only  without  any  aid  from  authority,  but  in  opposi- 
tion to  all  the  light  which  is  derivable  from  the  reason  and  analogy  of 
the  doctrines  of  international  jurisprudence,  and  of  the  jurisprudence 
of  the  United  States  themselves,  in  other  cases,  which  ought  to  be  gov- 
erned by  similar  principles  f 

The  legitimate  inference,  from  the  analogy  of  the  law  as  to  breach  of 
contraband,  is,  that  any  responsibility  which  Great  Britain  may  have 
been  under  as  the  neutral  State  from  which  the  Florida  was  introduced 
into  Mobile,  came  to  its  natural  end  when  (having  previously  committed 
no  act  of  war)  she  was  once  at  home  in  that  port,  and  became  bona  fide 
incorporated,  within  their  own  territory,  into  the  naval  force  of  the  Con- 
federate States.  The  legitimate  inference  from  the  doctrine  of  Chief 
Justice  Marshall,  in  the  case  of  the  Gran  Para,  is,  that  having  been  once 
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bona  fide  received  into  Mobile,  as  her  proper  port,  and  havinp^  been  there 
manned,  and  dispatched  from  thence  for  her  sabsequent  cruise,  an 
effectnal  line  of  separation  was  drawn,  for  all  legal  and  international 
purposes,  between  everything  which  had  occurred  before  she  entered 
into  that  port  and  every  thingwMch  occurred  afterward ;  and  that  (no 
hostile  cruising  against  the  united  States  having  taken  place  during 
the  interval  between  her  leaving  Liverpool  and  her  entrance  into  Mo- 
bile) Great  Britain  had  no  just  cause  for  afterward  refusing  to  her  the 
ordinary  immunities  and  privileges  of  a  duly-commissioned  ship  of  war 
of  a  belligerent  Power,  and  certainly  was  not  under  any  obligation 
toward  the  United  States  to  do  so,  even  if  a  different  rule  would  have 
been  applicable  t)0  such  a  ship  as  the  Alabama,  which  was  not  dispatched 
for  her  cruise  from  any  Confederate  port. 

As  between  Great  Britain  and  the  Florida  the  case  stood  thus.  Her 
acquittal  at  Nassau  was  conclusive,  as  a  judgment  in  rem^  so  as  to  make 
it  unjustifiable  and  impossible  for  any  British  authority  afterward  to  re- 
vive against  her  the  causes  of  complaint  which  had  occurred  before  that 
acquittal ;  and  her  subsequent  reception  of  an  armament  at  Green  Gay, 
not  being  accompanied  or  preceded  by  the  enlistment  of  any  crew  suf- 
ficient for  hostilities,  and  not  being  followed  by  any  warlike  operations 
before  her  entrance  into  Mobile,  though  it  was  an  iuMngement  of  Brit- 
ish municipal  law,  was  not  such  an  offense  by  genera  lintemational  law 
as  to  call  for  or  justify  war  or  reprisals  against  the  Confederate  States, 
nor  such  as  to  adhere  to  the  ship  t&rongh  all  subsequent  circumstances. 
The  responsibility  of  Great  Britain  to  the  United  States,  in  respect  of 
this  ship,  could  not  exceed  the  responsibility  of  the  Oonfederate  States, 
in  respect  of  the  same  ship,  to  Great  Britain. 

RouNDBLL  Palmer. 
35c 


X.-REPLY  OF  THE  COUNSEL  OF  THE  UNITED  STATES  TO  THE 
ARGUMENT  OF  HER  BRITANNIC  MAJESTY'S  COUNSEL  ON  THE 
SPECIAL  QUESTION  OF  THE  LEGAL  EFFECT,  IF  ANY,  OF 
THE  ENTRY  OP  THE  FLORIDA  INTO  THE  PORT  OF  MOBILE, 
•AFTER  LEAVING  THE  BAHAMAS,  AND  BEFORE  MAKING  ANY 
CAPTURES. 


The  Florida,  after  her  illeeral  outfit  as  a  s^ip  of  war  in  the  neutral 
territory  of  Great  Britain,  and  the  completion  of  her  armament,  warlike 
monitions,  and  crew  from  the  same  n^itral  territory,  took  the  seas  under 
a  GonHederate  commission,  and  after  an  unsuccessful  attempt  to  add  to 
her  complement  of  men  by  violating  the  neutrality  of  Spain,  slipped 
into  Mobile  by  a  fraudulent  imposition  upon  the  blockading  vessels, 
which  her  British  origin  enabled  her  to  practice.  She  was  there  impris- 
oned four  months  before  she  was  able  to  elude  the  vigilance  of  the 
blockaders,  and  she  obtained  there,  it  is  said,  some  addition  to  the  force 
^t^e  crew^  which  she  had  when  she  entered  that  port.  Her  captures 
were  made  after  she  left  Mobile,  and  a  question  of  public  law  is  now 
raised  upon  this  state  of  facts,  to  this  effect:  ^*  Is  the  responsibility  of 
Great  Britain  to  the  United  States  for  the  depredations  of  the  Florida 
relieved  by  this  visit  of  that  cruiser  to  a  Confederate  port  under  the  cir- 
cumstances in  evidence  F  The  question  assumed  that,  but  for  this  visit, 
the  neutral  responsibility  for  the  acts  of  this  cruiser  would  exist,  and 
seeks  to  arrive  at  the  significance,  if  any,  of  this  visit  in  relieving  the 
neutral  from  such  responsibility.  The  Counsel  of  Her  Britannic  M^y- 
esty  has  discussed  this  question,  and  we  now  offer  a  brief  reply  to  his 
Argument. 

1.  It  is  said  that  a  limitation  upon  a  neutral's  responsibility  for  the 
acts  of  a  cruiser,  for  which  the  neutral  would  otherwise  continue  to  be 
responsible,  may  be  found  in  ih^'pHiMxple  of  the  rule  by  which  neutral 
trade  in  contraband  of  war  and  belligerent  right  to  prevent  it  are  regu- 
lated. This  rule  is  understood  to  be,  that  the  belligerent  right  to  inter- 
cept or  punish  trade  in  contraband,  carried  on  by  a  neutral,  must  be 
exercised  during  the  guilty  voyage^  and  that  its  termination  ends  the  bel- 
ligerent's redress  and  the  neutral's  exposure.  The  view  which  we  take 
of  this  suggestion  makes  it  unnecessary  to  consider  whether  the  more 
strict  or  the  more  liberal  measure  of  the  duration  of  the  guilty  voyage 
is  the  proper  one. 

It  seems  to  us  that  it  needs  but  little  attention  to  the  nature  of  thjs 
struggle  between  neutral  right  to  trade  and  belligerent  right  to  restrict 
and  defeat  that  trade,  and  to  the  solution  of  these  conflicting  and  com- 
peting rights  which  the  law  of  nations  has  furnished,  to  reject  the  an- 
alogy as  valueless  in  the  present  discussion. 

Neutral  nations  properly  insist  that  their  trade  is  not  to  be  surrendered 
because  of  the  war  between  the  two  belligerents.  But  they  concede  that 
the  belligerent  Powers,  as  against  each  other,  may  rightfully  aim  at  the 
restriction  or  destruction  of  each  other's  commerce.  How  far  the  bellig- 
erent may  press  against  his  enemy's  commerce,  which,  in  turn,  is  also 
the  neutral's  commerce,  and  how  much  the  neutral  must  acquiesce  in  its 
commerce  being  dealt  with  in  its  character  of  being  also  the  enemy's 
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commerce,  is  the  problem  to  be  solved  in  the  interest  of  preserving  peace 
with  the  neutrals,  and  restricting  the  war  to  the  original  belligerents. 

The  solntion  arrived  at,  and  firmly  and  wiselv  established,  covers  tho- 
three  grounds  of  (1)  neutral  trade  with  ports  of  the  enemy  under  actual 
blocki^e ;  (2)  visitation  and  search  of  neutral  ships  to  verify  the  prop* 
erty,  in  ship  and  cargo,  as  being  really  neutral ;  (3)  the  interception  and 
condemnation  of  contraband  of  war,  though  really  of  neutral  ownership 
and  though  not  bound  to  a  blockaded  port.  It  is  with  the  last  only 
that  we  have  to  deal. 

There  were  but  three  modes  in  which  the  consent  of  nations  could 
dispose  of  this  question  of  contraband  trade.  First,  It  might  have 
been  proscribed  as  hostilej  and,  therefore,  criminal,  involving  the  nation 
suffering  or  permitting  it,  or  not  using  due  diligence  to  prevent  it,  in 
complicity  with  and  responsibility  for  it  This  has  been  contended  for 
as  the  true  principle  by  able  publicists,  but  has  not  obtained  the  consent 
of  nations.  Second,  It  might  have  been  pronounced  as  free  from  bel- 
ligerent control  as  all  other  neutral  commerce,  submitting  only  to  veri- 
fication as  really  neutral  in  ownership,  and  to  exclusion  only  from  block- 
aded ports.    This  has  been  contended  for,  but  has  not  been  accepted. 

The  only  other  disposition  of  this  c<mfiict  of  rights  and  interests  at 
all  reasonable  is  that  which  has  been  actually  accepted  and  now  consti- 
tutes a  rule  of  the  law  of  nations.  This  limits  the  right  of  the  bellig- 
erent, and  the  exposure  of  the  neutral,  to  the  prevention  of  the  trade  in 
contraband  by  warlike  force  for  capture,  and  prize  jurisdiction  for  for- 
feiture. Manifestly,  the  natural,  perhaps  the  necessary,  limit  of  this 
right  and  exposure,  by  the  very  terms  of  the  rule  itself^  would  be 
flagrante  delioto  or  during  the  guilty  voyage.  To  go  beyond  this  would, 
in  principle,  depart  from  the  reason  of  the  actual  rule  and  carry  you  to 
the  ground  of  this  trade  being  a  hostile  ad  in  the  sense  in  which  the 
consent  of  nations  has  refus^  so  to  regaord  it.  But,  to  adhere  to  the 
principle  on  which  the  rule  stands  and  attempt  to  carry  its  application 
beyond  the  period  of  peri>etration,  would  involve  practical  difficulties 
wholly  insurmountable,  and  encroachments  upon  innocent  neutral  com- 
merce wholly  insupportable.  How  could  you  pursue  the  contraband 
merchandise  itself  in  its  subsequent  passage,  through  the  distributive 
processes  of  trade,  into  innocent  neutral  hands  t  But,  while  it  remained 
in  belligerent  hands,  it  needs  no  other  fact  to  expose  it  to  belligerent 
operations,  irrespective  of  its  character  or  origin.  Again,  how  can  you 
affect  the  vessel  which  has  been  the  guilty  vehicle  of  the  contraband 
merchandise  in  a  former  voyage,  with  a  permanent  exposure  to  beUig- 
erent  force  for  the  original  delict,  without  subjecting  general  neutral 
trade  to  inflictions,  which  are  in  the  nature  of  forcible  punishment,  by  the 
belligerent  of  the  neutral  nation,  as  for  hostile  acts  exposing  the  neutral 
nation  to  this  genend  punitive  harassment  of  its  trade  ? 

It  will,  we  think,  be  readily  seen  that  this  analogy  to  contraband  trade, 
as  giving  the  measure  of  the  endurance  of  the  responsibility  of  Great 
Britain  for  the  hostile  expedition  of  the  Florida,  is  but  a  subtle  form  of 
the  general  argument,  that  the  .outfit  of  the  Florida  was  hut  a  dealing  in 
contraband  of  war,  and  was  to  carry  no  other  consequence  of  responsibility 
than  the  law  of  nations  affixed  to  that  dealing.  But  this  argument  has 
been  suppressed  by  the  Rules  of  the  Treaty,  and  need  be  no  further 
considei^. 

II.  The  criticism  on  the  celebrated  judgment  of  Chief  Justice  Mar- 
shall, in  the  case  of  the  Oran  Para,  does  not  seem  to  shake  its  force  as 
authoritative  upon  the  precise  point  under  discussion,  to  wit,  whether  a 
visit  to  a  belligerent  port  terminated  the  neutral's  duty  and  responsi- 
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bility  in  respect  of  a  vessel  which,  in  its  origin  and  previous  character, 
lay  at  the  neutral's  charge.  It  is  not  profitable  to  consider  the  special 
distinctions  which  may  be  drawn  between  the  facts  of  the  Gran  Para 
and  of  the  Florida  in  this  respect.  If  it  is  supposed  that  other  circum- 
stances than  the  mere  visit  of  the  Florida  to  a  Confederate  port  divested 
her  of  being  any  longer  an  instrument  of  rebel  maritime  war,  furnished 
from  the  neutral  nation,  we  fail  to  find  in  the  evidence  any  support  to 
such  suggestions.  Certainly,  the  fiict,  if  it  existed  or  was  shown  by  any 
definite  evidence,  of  the  fluctuating  element  of  actual  hostilities,  or 
navigation  in  the  presence  on  board  of  substituted  or  added  seamen, 
does  not  divest  the  cruiser,  its  armament,  its  munitions,  and  its  setting 
forth  to  take  and  keep  the  seas,  of  their  British  origin  and  British 
responsibility.  These  all  continued  up  to  the  violation  of  the  blockade, 
which  they  enabled  the  Florida  to  make.  They  equally  enabled  it  to 
take  and  to  use  in  the  hostile  cruise  the  enlistments  at  Mobile.  Yet,  if 
there  be  anything  in  the  learned  Counsel's  argument,  it  comes  to  this: 
that  the  seamen  enlisted  at  Mobile  became,  thereafter,  the  effective 
maritime  war  of  the  Florida,  and  the  cruiser  and  her  warlike  and  navi- 
gable qualities  ^'suffered  a  sea  change,"  which  divested  them  of  all 
British  character  and  responsibility.  This  reasoning  is  an  inversion  of 
the  proposition,  Omne  principale  ad  se  trahit  acoessarium. 

III.  As  a  matter  of  fact,  the  evidence  concerning  what  happened  at 
Mobile  by  no  means  exhibits  the  crew  with  which  the  Florida  left  Mobile 
as  origifMl  enlistments  there.  The  force  she  took  from  Kassau,  and 
which  enabled  her  to  make  the  port  of  Mobile,  must  have  adhered  to 
her.  All  the  motives  for  such  adherence  continued  in  full  force,  and  in 
a  port  without  ships  or  trade,  and  so  absolutely  closed  as  Mobile  was, 
there  was  no  possible  chance  for  them,  as  seamen,  except  to  adhere  to 
the  Florida.  The  evidence  does  not  contain  any  shipping  articles, 
either  at  Nassau  or  at  Mobile,  and  the  list  made  by,  or  for  verification 
by,  Thomson  at  Liverpool,  in  reference  to  prosecutions  under  the  For- 
eign-Enlistment Act,  was  made  only  in  reference  to  nationality  and  the 
place  where,  within  Thomson's  knowledge,  (who  did  first  join  her  at 
Mobile,)  he  found  them  connected  with  the  Florida,  Very  possibly  a  form 
of  enlistment  or  engagement,  as  from  Mobile  as  the  place  of  departure, 
if  they  could  ever  get  out,  for  the  purposes  of  wages  or  otherwise,  may 
have  been  gone  through  at  Mobile,  though  it  is  not  so  proved.  A  perusal 
of  Thomson's  affidavit  will  show  that  it,  and  the  accompanying  list, 
relate  only  tx>  crew  dating  on  the  cruise  from  Mobile,  or  from  later 
recruitment,  and  that  he  imports  to  give  no  evidence  that  there  were 
not  re-enlistments  at  Mobile  of  her  former  crew,  except  in  his  own  case, 
or  by  incidental  inference,  perhaps,  in  some  others. 

IV.  The  learned  Counsel  diverges,  as  it  seems  to  us,  from  the  point 
open  for  discussion  into  a  somewhat  vague  inquiry  as  to  what  should 
be  the  consequences  in  respect  of  iihdemnity  to  the  United  States,  from 
the  responsibility  of  Great  Britain  for  the  violations  of  her  obligations 
as  established  by  the  three  Bules  of  the  Treaty,  if  the  Tribunal  should 
find  Great  Britain  so  responsible. 

We  have  considered  this  subject  in  our  Argument,  submitted  on  the 
15th  of  June,  and  need  not  renew  that  discussion  unless  it  is  required 
from  us.  Of  course  minute  and  artificial  reasoning  may  attempt  to 
make  out  that  the  last  man  essential  to  a  crew  for  navigation  or  fighting, 
or  the  last  rope  or  spar  which  she  could  not  spare,  was  the  guilty  cause 
of  all  a  cruiser's  subsequent  depredations,  and  that  all  preceding 
structure,  fitment,  armament,  munitions,  officers,  and  men,  are  absolved 
from  any  share  of  the  guilt.    This  reasoning  may  point  the  wit  of  the 
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proverb  that  "  it  is  the  last  ounce  that  breaks  the  camel-s  back,''  but  will 
not  go  much  further.  The  response  is  too  immediate.  What  preceded 
is  what  gives  the  place  and  power  for  the  casual  incorporation  of  the  new 
atom,  and  the  preceding  preparations  laid  foundation  for  these  casual 
and  fluctuating  elements  of  prosperous  war,  and  thereby,  as  well  as  di- 
rectly, for  the  war  itself.  Again  we  have  only  need  to  repeat,  '^Omne 
principale  ad  se  trahit  accessorium.'^  The  provisions  of  the  Treaty  plainly 
indicate  what  the  responsibility  for  indemnity  should  be  if  the  responsi- 
bility  for  fault  be  established. 

C.  CUSHING 

Wm.  M.  Evabts. 
M.  B.  Waite. 


s 


XL-ARGUMENT  OF  SIR  ROUNDELL  PALMER  ON  THE  CLAIM 
OF  THE  UNITED  STATES  FOR  INTEREST  BY  WAY  OF  DAM- 
AGES. 


•  1.  The  question  of  the  allowance  of  interest  on  the  sums  claimed  in 
respect  of  their  alleged  losses  by  the  United  States,  is  one  of  grave  im- 
portance, both  in  principle  and  in  amonnt.  It  has  not  hitherto  been 
discussed,  with  any  precision  or  fullness,  by  either  party.  By  Great 
Britain  this  demand  has  been  simply  demurred  to  in  principle ;  it  was 
thought  premature  to  enter  into  any  detailed  argument  on  that  subject 
until  some  liability  should  have  been  established,  which  would  properly 
raise  the  question.  The  United  States,  in  their  Argument,  present^ 
on  the  15th  of  June,  have  suggested  (paragraphs  4:81-'5)  some  reasons 
why,  if  a  gross  sum  is  awarded,  "interest''  should  be  '^awarded  by 
the  Tribunal  as  an  element  of  the  damage ;"  but  these  reasons  are  very 
shon;  and  vague,  and  no  attempt  has  been  made  to  develop  them  in 
such  a  manner  as  to  be  of  any  real  assistance  to  the  Tribunal. 

2.  It  is  necessary  to  bear  in  mind  what  it  is  which  the  Tribunal  has 
power  to  do  in  this  matter.  Under  the  seventh  Article  of  the  Treaty, 
on  finding  that  Great  j^ritain  has  failed  to  fulfill  any  of  the  duties  pre- 
viously mentioned,  in  respect  of  any  of  the  vessels,  the  Tribunal  "  may, 
if  it  think  proper,  proceed  to  award  a  sum  in  gross  to  be  paid  by  Great 
Britain  to  the  United  States  for  all  the  claims  referred  to  it."  If  it 
does  not  award  a  sum  in  gross  under  this  Article,  the  duty  of  examin- 
ing and  of  ascertaining  and  determining  the  validity  of  all  the  claims 
brought  forward,  and  "  what  amount  or  amounts  shall  be  paid  by  Great 
Britain  to  the  United  States  on  account  of  the  liability  as  to  each  ves- 
sel, according  to  the  extent  of  such  liability  as  decided  by  the  Arbitrators^'*^ 
will  devolve  upon  Assessors,  under  the  tenth  Article. 

It  may  be  that  the  Tribunal  has  power  to  decide,  if  it  should  think  it 
right  and  just  to  do  i^,  that  on  all  or  some  part  of  the  principal  amounts 
of  the  losses  for  which  Great  Britain  may  be  found  liable,  when  ascer- 
tained and  determined  by  Assessors  in  the  manner  provided  by  the 
tenth  Article,  Great  Britain  should  further  be  liable  to  pay  interest  at 
some  rate  or  rates  to  be  fixed,  which  interest  would,  in  that  case,  have 
to  be  computed  by  the  Assessors,  and  would  be  included  in  the  sum  or 
sums  finally  ascertained  and  determined  by  them  as  payable  by  Great 
Britain.  But  it  is  indisputable,  on  the  other  hand,  that,  under  the 
ninth  Article,  the  Tribunal  has  no  power  to  direct  any  interest  to  be 
paid  upon  any  gross  sum  which  they  may  think  fit  to  award.  It  is  one 
gross  sum  only,  to  be  paid  in  coin  within  twelve  months  after  the  date 
of  the  award,  which  they  have  power  to  allow.  The  Counsel  for  the 
United  States  appear  to  be  sensible  of  this,  when  they  assume  in  the 
passage  of  their  Argument  already  quoted  (page  484)  that  "  interest 
will  be  awarded  by  the  Tribunal,  as  an  element  of  the  damage  ;"  the  mean- 
ing of  which  evidently  is,  that  they  ask  the  Tribunal,  when  fixing  the 
amount  of  the  gross  sum  (if  any)  which  they  may  award  to  be  paid,  to 
take  into  consideration,  and  to  include  in  such  gross  sum,  (among  other 
"elements  of  damage,'')  some  allowance  in  respect  of  interest  upon  the 
losses  for  which  Great  Britain  is  held  responsible. 
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3.  When  attention  is  directed  to  the  natnre  of  the  process  by  which 
only  the  Arbitrators  can  arrive  at  any  gross  soui  to  be  awarded  against 
Great  Britain,  and  to  the  materials  or  "eleiients"  available  to  thein 
for  the  purposes  of  such  an  award,  it  will  be  clearly  seen  that  they  can- 
not, without  disregarding  every  principle  on  which  the  doctrine  of 
interest  ordinarily  rests,  luiRke  any  such  allowance.  Instead  of  being 
**conrormable  to  public  law,"  and  ''required  by  permanent  considera- 
tions of  ecjuity  and  justice,"  tins  demand  can  be  demonstrated  witbout 
difficulty  to  be  just  the  reverse.  The  proofs,  however,  of  this  proposi- 
tion will  be  better  understood  if,  in  the  first  instance,  we  ascertain  the 
rules  of  civil  jurisprudence,  applicable  to  the  subject  of  interest. 

4.  Putting  aside  those  cases  in  which  the  liability  of  an  individual 
to  pay  interest  rests  upon  an  express  or  implied  contract,  or  upon  posi- 
tive legislation,  it  may  be  stated  generally,  that  interest,  in  the  proper 
sense  of  that  word,  can  only  be  allowed  where  there  is  a  principal  debt, 
of  liquidated  and  ascertained  amount,  detained  and  withheld  by  the 
delator  from  the  creditor  after  th*»  time  when  it  was  absolutely  due,  and 
ought  to  have  beep  paid,  the  fault  of  the  delay  in  paymeJit  restiiug  with 
the  debtor;  or  where  the  debtor  has  wrongfully  taken  possession  of,  and 
exercised  dominion  over,  the  property  of  the  creditor. 

In  the  former  case,  from  the  time  when  the  debt  ought  to  have  been 
paid,  the  debtor  has  had  the  use  of  the  creditor's  money,  and  may  justly 
be  presumed  to  have  employed  it  for  his  own  profit  and  advantage.  He 
has  thus  ma<le  a  gain,  corresponding  with  the  loss  which  the  creditor 
has  sustained  by  being  deprived  during  the  same  perioW  of  time  of  the 
use  of  his  money ;  and  it  is  evidently  just  that  he  should  account  t(i  the 
creditor  for  the  interest,  which  the  law  takes  as  the  measu'ie  of  this 
reciprocal  gain  and  loss.  In  the  latter  case  the  principle  is  exactly'  the 
same;  it  is,  ordinarily,  to  be  presumed  that  the  person  who  has  wrong- 
fully taken  possession  of  the  property  of  another  has  enjoyed  the  fruits 
of  it;  aud  it,  instead  of  this,  he  has  destroyed  it.  or  kept  it  unproduc- 
tive, it  is  still  just  to  hold  him  responsible  for  interest  on  its  value, 
because  his  own  acts,  after  the  time  when  he  assumed  control  over  it, 
are  the  causes  why  it  has  lemained  unfruitful. 

In  all  these  cases  it  is  the  actual  or  viitual  possession  of  the  money  or 
property  belonging  to  another,  which  is  the  foundation  of  the  liability 
to  Interest.  The  person  liable  is  either  lucratm  i^'  the  detention  of  what 
is  not  his  own,  or  is  justly  accountable,  as  if  he  were  so. 

5.  The  rules  of  the  Koman  law,  as  to  interest  for  non-payment  of  a 
debt  due  upon  contract,  are  in  strict  accordance  witli  the  above  state- 
ment :  *'  In  bcmcB  fidei  contractibus.  usura^ex  wjorA del>entur."  (Digest, 
lib.  32,  §  2;  lib.  17,  §  3.)  '* Interest," says  Domat,  (lib.  3,  tit.  6,  §  I,)  ^'is 
the  name  applied  to  t\u\  compensation  which  the  law  gives  to  the  cred- 
itor, who  is  entitled  to  recover  a  sum  of  money /row  hisdtbtor  in  default,'^ 
(Cited  in  Sedgwick  on  Damages,  page  234.) 

Tne  Code  Civil  of  France  in  like  manner  (lib.  3,  tit.  3,  "Contrats  et 
Obligations,"  Art.  1 146)  provides  that  *'  les  <lommages  et  int6r^ts,''(  which, 
in  the  absence  of  a  stipulated  anu)unt  between  the  parties,  are  limited, 
by  Art.  1 153.  to  the  rate  of  interest  fixed  by  law,)  '*  ne  sont  dCls  que  lors- 
que  le  d^biteur  est  en  demeure  de  remplir  une  obligation  ;^  and  Art.  1139 
defines  the  meaning  of  this  expression  :  '*  Le  d6biteur  est  constitu6  en 
den»eure,  soit  par  une  somniation,  ou  par  autre  acte  6<pnvalent,  soit  par 
IVffet  <'e  la  convention,  lorsqu'elle  porte  que,  sans  qn'd  soit  besoin  d'acte, 
et  par  la  seule  ^ch^ance  du  terme,  le  <l6Uiteur  sera  en  demeure."  Tue 
laws  of  Creat  Britain  an<l  America  recognize  the  same  principles. 

0.  Mr.  iScdgwick,  an  American  author,  whose  work  "Ou  the  Measure 
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of  Damages'^  is  highly  esteemed,  and  of  frequent  reference  in  the  courts 
of  Great  Britain,  as  well  as  in  those  of  the  United  States,  has  a  chapter 
(XV)  on  "  Interest  with  reference  to  Damages.^    At  page  373  he  says : 

The  allowance  or  iDfliction  of  interest  often  presents  itself  entirely  disconnected 
from  any  question  of  contract;  and,  in  this  aspect,  the  subject  cannot  be  omitted  in 
any  work  which  treats  of  compensatioui  fur  it  is  to  be  observed  generally,  to  use  the 
language  of  Lord  Kenyon,  that  where  interest  is  intended  to  be  given,  it  terms  patt  of 
the  damages  assessed  by  the  jury,  or  by  those  who  are  substituted  in  their  place  by  the 
parties. 

The  subject  of  interest  is  susceptible  of  very  clearly  defined  division  :  firsts  where  it 
can  be  claimed  as  a  right,  either  because  there  is  an  express  contract  to  pay  it,  or  be- 
cause it  is  recoverable  as  damages  which  the  party  is  legally  bound  to  pay  for  the 
detention  of  money  or  property  improperly  withheld;  second^  where  it  is  imposed  to 
pnuish  negligence,  tortious,  or  fraudulent  conduct.  In  the  first  case  it  is  recoverable 
as  matter  of  law.    In  the  second  case  it  rests  entirely  in  the  pleasure  of  the  jury. 

He  then  states  the  rules  of  the  English  law,  that  ^^  all  contracts  to  pay 
undoubtedly  give  a  right  to  interest /rom  the  time  when  the  principal  ought 
to  he  paid  ;^  and  that  "  where  money  is  due,  without  any  definite  time  of 
payment^  and  there  is  no  contract,  express  or  iniplied,^that  interest  shall 
be  paid,  the  English  rule,  independent  of  statute,  is*  that  it  cannot  be 
claimed.^  ^ 

This  latter  rule  does  not  appear  to  be  adopted  in  the  greater  number 
of  the  United  States. 

'*  There  is,"  says  Mr.  Sedgwick, '' considerable  conflict  and  contradiction  between  the 
English  and  American  cases  on  this  subject.  But,  as  a  general  thing,  it  may  be  said 
that  while  the  tri\|unal6  of  the  former  countr>'  restrict  themselves  generally  to  those 
cases  where  an  agreement  to  pay  interest  can  be  proved  or  inferred,  the  courts  of  the 
United  States,  on  the  other  hand,  have  shown  themselves  more  liberally  disposed, 
making  the  alhwance  of  interest  nim'e  tiearly  to  depend  upon  the  equity  of  the  case,  and  not 
requiring  an  express  or  implied  promise  to  sUvStain  the  claim.  The  leading  difference 
seems  to  grow  out  of  a  different  consideration  of  the  nature  of  the  money.  The  Ametican 
cases  look  upon  the  intei'est  as  the  necessary  incidentj  the  natural  growth,  of  the  money,  and, 
there/ore,  incline  to  give  it  with  the  principal ;  while  the  English  treat  it  as  something  dis- 
tinct and  independent,  and  only  to  be  had  by  virtue  of  some  positive  agreement^'  ^ 

The  American  rules  for  the  application  of  the  principles  recognized 
in  their  courts  were  thus  stated  by  the  Chief  Justice  of  New  York,  in  a 
case  in  which  the  whole  subject  was  carefully  examined : 

From  an  examination  of  the  cases,  it  seems  that  interest  is  allowed:  (1)  Upon  a 
special  agreement ;  (2)  Upon  an  implied  promise  to  pay  it ;  and  this  may  arise  from 
usage  between  the  parties  %t  usage  of  a  particular  trade ;  (3)  fVhen  money  is  withheld 
against  the  mil  of  the  owner :  (4)  By  way  of  punishment, /or  any  illegal  oonversion  or  use 
of  another's  property  ;  (5)  Upon  advances  of  money.' 

In  Connecticut,  similar  propositions  were  laid  down : 

(1)  Interest  will  bo  allowed,  when  there  is  an  express  contract  to  pay  it;  (2)  Such 
contract  may  be  inferred  from  usage,  special  or  general ;  (3)  Where  there  is  a  contract  to 
pAy  money  on  a  day  certain,  and  the  agreement  is  broken,  interest  will  be  allowed  by  way 
of  damages,  as  on  notes,  &c. ;  (4)  When  goods  are  sold,  to  be  paid  for  on  a  day  certain, 
interest,  in  like  manner,  follows;  (5)  Where  money  is  received  for  the  use  of  another,  and 
there  is  nealectin  not  paying  it,  interest  follows  ;  (6)  Where  money  is  obtained  by  fraud,  in- 
terest  is  allowed  ;  (7)  Where  an  €U)Count  is  liquidated  and  balance  ascertained,  interest  bi^ins 
to  run;  (6)  Where  goods  are  delivered  to  be  paid  for,  not  at  a  day  certain,  but  in  a  rea- 
sonable  time,  and  there  is  unreasonable  delay,  interest  is  allowed ;  (9)  But  where  there 
are  current  accounts,  founded  on  mutual  dealings,  and  no  promise  to  pay  interest,  in- 
terest will  not  be  allowed.** 

With  respect  to  the  fraudulent  detention  of  money,  the  rule  acted 
upon  as  to  interest  by  the  courts  of  America  generally  is  the  same  with 
that  which  now  prevails  in  the  English  courts  of  equity.    ^^  Where  money 


"  On  the  Measure  of  Damages, '  p.  376.  '  Page  380. 

♦Page  3«0. 
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is  received  by  a  party  who  improperly  detains  it,  or  converts  it  to  his 
own  use,  he  must  pay  interest.'^  (P.  378.) 

In  all  these  cases,  the  money  mast  be  actaally  due,  and  the  amount 
liquidated,  that  is,  ascertained  and  fixed,  or  capable  of  being  ascertained 
by  a  mere  process  of  computation  resulting  from  known  facts,  of  which 
actual  indebtedness  is  the  legal  consequence.  With  respect  to  claims 
for  interest  on  unliquidated  demands,  the  law  of  Great  Britain  and  of 
the  United  Stated  is  the  same.  * 

"  It  Is  a  ffeneral  mle,"  says  Mr.  Sedgwick,  p.  377,  "  that  interest  is  not  recoverahle  on 
unliquidalea  demands.  In  an  action  for  not  delivering  teas  according  to  agreement, 
Jndge  Washington,  at  Nisi  Prins,  said,  *Jt  is  not  agreeable  to  ^al  prindpks  to  allow 
interest  on  unliquidated  or  contested  claims  in  damagesJ  *  The  mie  is  weU-established,' 
says  Jndge  Parker,  in  the  Supreme  Court  of  New  York,  *  that  interest  is  not  recovera- 
ble on  running  or  unliquidated  accounts,  unless  there  is  an  agreement,  either  express 
or  implied,  to  pay  interest.'  So  in  Massachusetts,  it  is  said,  that  *  interest  cannot  be 
recovered  upon  an  open  and  running  account  for  work  and  labor,  goods  sold,  and  the 
like,  unless  there  is  some  contract  to  pay  interest,  or  some  usage,  as  in  the  case  of  the 
custom  of  merchants,  from  which  a  contract  may  be  inferred.'  And  so  also,  in  Texas, 
interest  is  denied  on  an  open  account.  SOy  in  an  action  on  a  policy  of  insuranccy  if  the 
preliminary  proof s  are  so  vague  that  the  dhim  cannot  he  computed,  interest  is  not  dllowahle." 

At  pages  385-387,  Mr.  Sedgwick  considers  another  class  of  cases,  under 
the  head  of  "  interestj  when  given  as  damages,^  t.  «.,  those  in  which  it  is 
not  given  properly  "a«  interest,^  under  the  control  of  the  Court,  and 
"allowed  or  disallowed  upon  certain  rules  of  law  j'^  but  "where  it  is  to 
be  settled  by  the  verdict  of  a  jury,"  and  "given  more  strictly  as  dam- 
ages." 

The  cases  in  which  this  rule  is  applied  are  generally  those  in  which 
the  property  of  the  plaintiff  has  been  wrongfully  taken  possession  of 
by  the  defendant : 

This  is  generally  so  in  actions  of  tori,  as  trover  or  trespass  for  taking  goods,  -where 
interest  is  allowed  at  the  discretion  of  the  jury.  So  in  an  action  of  trespass,  the 
Supreme  Court  of  New  York  said :  "  The  plaintiff  ought  not  to  be  deprived  of  his  prop- 
erty for  years  without  compensation  for  the  loss  of  the  use  of  it ;  and  the  jury  had  a 
discretion  to  allow  interest  in  this  case  as  damages.  It  has  been  allowed  in  actions  of 
trover,  and  the  same  rule  applies  to  trespass  when  brought  for  the  recovery  of  property." 
So  in  Kentucky,  in  case  of  a  fraudulent  refusal  to  convey  land ;  and  so  declared  also  in 
North  Carolina  in  cases  of  trover  and  trespass.^ 

It  is  to  be  observed  that  the  action  of  "trover''  here  mentioned  is  a 
form  of  remedy  under  American  and  English  law  for  the  conversion 
by  a  defendant  to  his  own  use  of  the  plaintiff's  property  5  and  the  action 
of  "  trespass"  is  another  form  of  remedy,  under  the  same  laws,  when  a 
defendant  has  intruded,  without  right,  upon  the  property  of  the  plain- 
tiff. In  all  the  cases  here  contemplated  the  liability  to  be  mulcted  in  in-, 
terest  as  damages  arises  out  of  the  exclusion  of  the  owner  from  the  enjoy- 
ment of  his  own  property,  by  the  direct  act  of  the  person  from  whom' 
the  damages  are  recovered,  and  who,  by  reason  thereof,  has  himself 
enjoyed  (or,  but  for  his  own  willful  default,  might  have  enjoyed)  that 
benefit  of  the  property  from  which  the  owner  has  been  so  excluded. 
The  principle  on  which  a  jury  ought  to  proceed  in  giving  or  not  giving 
interest  by  way  of  damages  was  thus  explained  by  the  Court  of  New 
York :  "  In  two  actions  against  a  master  of  a  ship  for  non-delivery  of 
goods,  it  was  held  in  New  York  that  the  jury  might  give  damages  if  the 
conduct  of  the  defendant  was  improper;  i.  e.,  where  fraud  or  gross  miscon- 
duct could  be  imputed  to  him;  but  it  appearing  that  such  was  not  the 
fact,  it  was  not  allowed."  ^ 

The  principle  thus  thus  laid  down  is  in  strict  conformity  with  that 

^  Page  386. 
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stated  in  another  American  treatise  af  reputation  upon  the  ^^Law  of 
Negligence,'^  by  Messrs.  "Shearman  and  Redfield : 

$  600.  Exemplary,  viudictive,  or  punitive  damages  can  never  be  recovered  in  ac- 
tions upon   anything  less  than  arosi  negligenoe.    Of  this  there  can  be  no  donbt. 

*  *  *  It  is  often  said  that  exemplary  damages  may  be  awarded  for  gross 
nej^ligence.  But  it  should  be  distinctly  understood  that  gross  negligence  means  such 
entire  want  of  care  as  to  raise  a  presumption  that  the  person  in  fault  is  conscious  of  the  prob- 
able consequences  of  his  carelesinesSf  and  is  indifferentf  or  worsen  to  the  danger  of  injury  to 
the  persons  or  property  of  others;  and  such  appeart  to  us  to  be  the  oonstruotion  put  upon 
these  words  by  tne  Courts,  in  the  cases  xefen^  to.  It  is  only  in  cases  of  such  recJ^lessness 
that,  in  our  opinion,  exemplary  damages  should  be  allowed. 

7.  Let  us  now,  with  these  principles  of  general  jurisprudence  in  view, 
examine  the  circumstances  of  the  present  case,  in  order  to  see  whether 
they  present  any  just  and  equitable  grounds  or  any  sufiBcient  materials 
on  which  interest  by  way  of  damages  can  be  included  by  the  Tribunal 
in  any  gross  sum  which  they  may  tiiink  proper  to  award  against  Great 
Britain. 

8.  In  the  first  place,  this  is  not  the  case  of  a  detention  or  delay  in  the 
payment  of  a  liquidated  debt  or  ascertained  liability  payable  at  a  period 
which  has  elapsed ;  there  was,  in  fact,  no  liability  at  £dl  independently 
of  the  exercise  of  the  judgment  of  Arbitrators  upon  a  very  novel,  en- 
tangled, and  difficult  state  of  facts  and  public  law.  The  claims  made 
by  the  United  States  extended  to  many  matters  for  which  the  Arbi- 
trators  have  found  Great  Britain  not  responsible.  The  decisions  of  the 
Arbitrators  against  Great  Britain  have  been  mainly  founded  upon  the 
conventional  rules  of  judgment  first  introduced  as  between  the  two 
nations  by  the  Treaty  of  1871,  though  agreed  by  that  Treaty  to  be 
retrospectively  applied;  and  there  are,  down  to  this  moment,  no  means 
of  ascertaining,  by  any  method  of  computation  whatever,  the  actual 
amount  of  the  liability  properly  resulting  from  those  decisions. 

9.  The  observations  of  Professor  Bluntschli,  in  his  paper  on  these 
claims,  ("Bevue  de  Droit  International,'' 1870,  p.  474,)  are  material  in 
this  respect : 

'^A  en  croire/'  he  says,  '^plusieurs  orateucs  et  ^crivaius  am^ricaius,  11  trait  de  sol 
que  le  gouvemement  de  la  Grande-Bretague  serait  oblige  de  d^ommager  au  moins 
les  particuliers,  dont  la  propri^t^  aurait  6t6  d^trnite  par  TAlabama,  (ainsi  que  par  la 
Florida!  ou  d^autres  porsaires  susdits.)  A  mou  avis,  ce  point  est  loin  d'6tre  enti^re- 
ment  Evident ,  et  Ton  pourrait  singuU^rement  se  tromper,  en  se  fiaut  trop  au  succbs 
r^sery^  h  ces  r^lamations  privies  devant  uu  tribunal  arbitral.  Si  Punion  ne  prend 
pas,  comme  ^tat,  ces  rdolamations  priv6es  sous  sa  protection,  et  si  elle  ne  fait  pas  .con- 
sister  dans  leur  >6quitable  apaisemeut  la  satisfaction  que  les  £tats-Unis  ont  droit 
de  r6clamer  de  la  Grande-Bretagne,  dans  ce  cas,  les  particuliers  int^ress^  n'ont  ab- 
solnment  aucune  perspective  de  d^dommagement.  D^apr^  les  regies  du  droit  priv<S 
ordinaire,  leurs  pretentions  seraient  tout-^£&it  vaiues.  Nulle  part  ils  ne  trouve- 
^aient  un  juge  qui  condamnerait  le  gouvernement  anglais  ^  payer  une  indemnity. 

*  n  h  ]>apr^  les  observations  qui  pr^c^ent,  tout  le  ddbat  se  r^siime,  non 
pas  en  un  litige  entre  des  particuliers  auxqnels  la  guerre  a  caus^  des.pertes,  et  T^tat 
de  la  Grande-Bretagoe  que  Ton  veut  rendre  responsable  de  cellee-ci,  mais  en  un  litige 
entre  la  fi^d^ration  des  £tatS'Unis  d'un  cAt^  et  la  Grande-Bretagne.  Et  ce  qui  fait 
Vohjet  du  litige^  ce  n'est  pas  un  dommage  materiel,  mais  la  non-ohservation  des  devoirs  inter- 
nationaux  de  la  part  d^un  4tat  ami  et  neutre. 

As  there  was  no  liability  which  could  properly  be  called  a  debt,  or  in 
respect  of  which  any  interest  could  be  due  upon  juridical  principles,  so 
(on  the  other  hand)  there  was  no  property  belonging  to  the  United 
States  or  their  citizens,  of  which  possession  wai*  at  any  time  taken,  or 
any  enjoyment  whatever  had,  by  Great  Britain,  her  officers,  or  her  citi- 
zens, or  by  any  persons  under  British  protection,  availing  themselves  of 
that  protection  to  maintain  such  possession  or  enjoyment.  The  words 
of  Professor  Bliintschli,  already  quoted  in  a  former  argument,  are  here 
again  material : 
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II  ue  faat,  d'ailleors,  pas  perdre  de  vq0  que  toos  ces  effots  d^sastreuz  sont  en 'premier 
lieu  imputables^  non  pas  au  gouvernement  anfi^lais,  xnais  aux  croiseurs  eux-mSmes. 
Personue  n'aconsera  le  gouveruement  auglais  d'avoir  donu6  mission  de  d^truire  les 
aavires  de  commerce  am^ricains,  on  d'avoir,  par  see  agissements,  entrav^  on  endom- 
mag^  la  marine  am^ricaine.  Ce  qne  Ton  pent  lui  reprocher  ^  bon  droit,  (en  supposaut 
que  les  faite  cit^  plus  haut  doivent  ^tre  considers  comme.avou6s  on  prouv^,)  ce  n'est 
pas  unfaitj  mais  une  omission  contre  le  droit  Sa  faute  ne  consiste  pas  k  avoir  ^uip^  et 
appareill^  les  corsaires,  mais  &  n'ovotr  pas  empi<^4  leur  armement  efc  leur  sortie  de  son 
territoire  neutre.  Mais  cette /aii/e  n'a  qu'un  rapport  indirect^  et  nuUement  un  rapport 
direct,  avec  les  d^pr^ations  ri^ellemeut  oommises  par  les  croiseurs.  ^ 

Great  Britain  did  not  make  or  authorize  the  captures  by  which  the 
citizens  of  the  United  States  lost  their  property;  they  were  never 
brought  within  her  territory,  so  as  to  make  her  answerable  for  them  on 
the  principle  of  reception;  nor  had  she,  or  her  citizens,  at  any  time, 
any  profit  or  benefit  whatever,  or  any  possibility  of  deriving  profit  or 
benefit  'from  any  of  them.  Xbr  is  it  supposed  to  be  possible  that  the 
Tribunal  can  be  led  to  attribute  any  want  of  diligence,  with  which,  in 
certain  cases,  Great  Britain  may  in  their  view  be  chargeable,  to  any 
such  motives  or  causes  as,  according  to  the  analogy  of  private  jurispru- 
dence, would  justify  a  jury  or  an  Arbitrator  in  giving  vindictive  or  penal 
damages.  Every  ground,  therefore,  on  which  (according  to  juridical 
principles)  interest  could  be  awarded  as  an  element  of  damages,  is 
wantibg  here. 

11.  Furthermore,  independently  of  the  facts  affecting  the  nature  and 
amount  of  the  claims  themselves,  which  will  be  hereafter  referred  to, 
there  are  other  special  considerations  which,  in  the  present  case,  appear 
to  make  it  the  duty  of  the  Arbitrators,  if  they  find  Great  Britain  re- 
sponsible at  all  in  damages  to  the  United  States,  to  mitigate,  in  the  ex- 
ercise of  a  reasonable  discretion,  the  amount  of  those  damages ;  and 
certainly  not  to  inflame  or  aggravate  them  by  the  addition  of  penal 
interest. 

If  the  following  arguments  in  the  British  Counter  Case  (p.  132)  are 
held  insufficient  to  exonerate  Great  Britain  from  all  liability,  they  must 
at  least  be  admitted  to  be  of  great  weight  and  pertinence,  as  against 
any  attempt  to  push  the  doctrine  of  compensation  and  indemnity,  in 
this  case,  to  an  extreme  length : 

The  ^hole  responsibility  of  the  acts  which  caused  these  losses,  belonged,  primarily, 
to  the  Confederate  States ;  they  were  all  done  by  them,  beyond  the  jurisdiction  and 
control  of  Great  Britain;  wron^was  done- by  them  to  Great  Britain,  in  the  very  in- 
fraction of  her  laws,  which  constitutes  the  foundation  of  the  present  claims.  But  from 
them,  no  pecuniary  reparation  whatever  for  these  losses  has  been,  or  is  now,  exacted 
by  the  conquerors ;  what  has  been  condoned  to  the  principals,  is  sought  to  be  exacted 
from  those  who  were,  at  the  most,  passively  accessory  to  tnose  losses,  through  a  wrong 
done  to  them,  and  against  their  will.  The  very  States  which  did  the  wrong  are  part 
of  the  XJbited  States,  who  now  seek  to  throw  the  pecuniary  liability  for  tuat  wrong 
solely  and  exclusively  upon  Great  Britain,  herself  (as  far,  at  least,  as  they  are  con- 
cerned) the  iniured  party.  They  have  been  re-admitted  to  their  former  full  participa- 
tion in  the  rights  and  privileges  of  the  Federal  Constitution ;  they  send  their  members 
to  the  Senate  and  the  House  of  Representatives ;  they  take  part  in  the  election  of  the 
President ;  they  would  share  in  any  benefit  which  the  public  revenue  of  the  United 
States  might  derive  from  whatever  might  be  awcurded  by  the  Arbitrators  to  be  paid  by 
Great  Britain.  On  what  principle  of  international  equity  can  a  Federal  Commonwealth, 
so  composed,  seek  to  throw  upon  a  neutral,  assumed  at  the  most  to  have  been  guilty 
of  some  degree  of  negligence,  liabilities  which  belonged  in  the  first  degree  to  its  own 
citizens,  with  whom  it  has  now  re-entered  into  relations  of  political  unity,  and  from 
which  it  has  wholly  absolved  those  citizens  ? 

The  American  Union  is  not  a  single  Republic,  but  is  a  Federation  of 
States.  The  eleven  States  which  joined  the  Southern  Confederacy  are 
also  now  joining  in  the  present  claims.    Upon  ordinary  principles  of 

^  Page  473.    The  italics  in  this  passage  are  iu  the  original  text. 
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jnstice,  if  Great  Britain  is  held  respoD«ible  for  those  claims,  she  would 
herself  have  a  claim  for  indemnity  against  those  eleven  States ;  which, 
in  their  external  relations  toward  herself  and  other  countries,  are  rep- 
resented by  the  Federal  Government.  If  everything  has  been  condon^ 
to  them  by  the  Federal  Government,  and  if  their  relations  to  that  Gov- 
ernment preclude  Great  Britain  from  having  recourse  to  them  for  the 
indemnity  which  would  otherwise  be  justly  due  to  her,  it  is  surely  im- 
possible to  conceive  a  case  in  which  there  would  be  less  justification  fora 
discretionary  and  penal  augmentation  of  damages,  such  as  an  allowance 
in  respect  of  interest,  in  a  proceeding  for  unliquidated  damages,  always 
is. 

Another  argument,  arising  from  the  peculiar  circumstances  of  the 
present  case,  and  which  has  also  a  strong  bearing  in  favor  of  a  reason- 
able modification  of  the  liability  of  Great  Britain,  and,  at  all  events, 
against  any  aggravation  of  that  liability  by  the  addition  of  interest  as 
an  element  of  damages,  is  thus  stated  in  the  Briti^^h  Counter  Case,  (p. 
132:) 

When  any  veeselS)  whether  procnred  from  Great  Britain,  or  otherwise  obtained,  had 
become  Confederate  ships  of  war,  the  duty  of  repelling  their  hostile  proceedings  by  all 
proper  and  efficient  means  (like  the  rest  of  the  operations  necessary  for  the  conduct  of 
the  war)  devolved  exclusively  upon  the  United  States,  and  not  upon  the  British  Gov- 
ernment. Over  the  measures  taken  by  the  United  States  for  that  pnr|K>8e*  Great 
Britain  could  exercise  no  influence  or  control ;  nor  can  she  be  held  responsible  in  any 
degree  for  their  delay,  their  neglect,  or  their  insufficiency.  Any  want  of  skill  or  success, 
even  in  the  operations  by  land,  would  have  the  effect  of  prolonging  the  period  during 
which  cruises  of  this  nature  could  be  continued.  All  losses,  which  might  have  been 
prevented  by  the  use  of  more  skillful  or  more  energetic  means,  ought  justly  to  be 
ascribed  to  a  want  of  due  diligence  on  the  part  of  the  Government  of  the  United  States, 
and  not  to  any  error,  at  any  earlier  stage,  of  the  British  Government.  Causa  proximaj 
non  reinota  special ar. 

In  support  of  this  reasoning,  various  facts  are  referred  to,  at  pages 
138-140  of  the  same  Counter  Case,  which  show  that  numerous  opportu- 
nities of  arresting  the  progress  of  the  Confederate  cruisers  were  actually 
lost,  through  the  remissneas  or  fault  (according  to  the  judgment  of  their 
own  official  superiors)  of  the  officers  wlio  ought  to  have  i)erformed  that 
duty ;  and  that  the  means  employed  by  the  Government  of  the  United 
States  for  that  object  were  on  the  whole  inadequate  for  its  energetic  ac- 
complishment. It  would  surely  be  of  very  dangerous  example  to  hold 
that  a  belligerent  power  is  at  liberty  (upon  such  an  occurrence,  e.  g,j  as 
the  enlistment  of  forty  men  of  the  Shen<indoah  on  the  night  of  her  leav- 
ing Melbourne)  to  leave  a  vessel  which  has  abused  the  hospitality  of  a 
neutral  State,  to  harass  the  commerce  of  its  citizens  without  the  use  of 
efficient  means  of  prevention ;  relying  upon  an  eventual  pecuniary  claim 
against  the  neutral  State  for  the  value  of  all  the  subsequent  captures  of 
that  vessel,  with  interest  to  the  day  of  payment. 

12.  Even  if  it  were  possible  that  interest  could  be  held  due,  on  ac- 
count of  delay  of  payment,  in  a  case  of  unliquidated  and  unascertained 
claims  of  this  nature,  between  nation  and  nation,  it  is  obvious  that  the 
United  States,  and  not  Great  Britain,  are  exclusively  responsible  for  so 
much,  at  leastj  of  the  delay,  as  has  been  due  to  the  rejection  by  the 
Senate  of  the  United  States  of  the  Convention  signed  by  Mr.  Eeverdy 
Johnson  and  the  Earl  of  Clarendon,  on  the  14th  January,  1869.  (British 
Appendix,  vol.  iv,  part  9,  pp.  36-38.)  That  Convention  provided  for  a 
reference  to  arbitration  of  all  the  claims  of  American  citizens,  arising 
out  of  the  acts  of  the  several  vessels  to  which  the  present  controversy 
relates. 

It  was  the  result  of  a  careful  negotiation,  expressly  authorized  from 
the  beginning  to  the  end  by  the  Government  of  the  United  States.    Its 
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form  was  several  times  altered  to  meet  suggestions  proceeding  from  that 
Government;  and  no  such  suggestion  was  made,  before  the  final  signa- 
ture, which  was  not  met  by  a  practical  concession  on  the  part  of  Great 
Britain.  If  that  Convention  had  been  ratified  in  1869,  a  settlement  of 
all  these  claims  would  have  taken  place  either  three  or,  at  least,  two 
years  since.  It  was,  however,  rejected  by  the  Senate  of  the  United  States 
without  so  much  as  the  communication,  at  the  time,  of  any  reason  or 
explanation  whatever  to  the  British  Government.  (British  Appendix,  vol. 
iv,  part  9,  page  10,  adfinem.)  No  reason  or  explanation  has  ever  been 
offered  which  can  alter  the  significance  of  this  fact,  or  make  it  reconcil- 
able with  any  conceivable  view  of  justice,  that,  as  against  a  Govern- 
ment which  has  never  derived  any  profit  or  benefit,  either  directly  or 
through  its  citizens,  from  any  of  the  captures  in  question,  the  United 
States  should  claim  interest  for  a  delay  due  only  to  themselves.  Great 
Britain,  from  the  commencement  of  the  negotiations  between  Lord 
Stanley  and  Mr.  Beverdy  Johnson  in  18C6,  was  always  willing  that  these 
claims  should  be  settled  by  arbitration ;  the  difficulty  (which  appears  to 
have  originated  in  the  suggestion  by  Mr.  Sumner  of  those  indirect  claims, 
which  are  now  excluded  from  the  consideration  of  the  Tribunal)  was  on 
the  part  of  the  United  States  alone.  Can  it  be  said  that,  if  the  delay, 
so  caused,  had  lasted  foi^  twenty  or  for  ten  years,  a  claim  by  the  United 
States  for  interest  during  that  period  could  still  have  been  maintained? 
If  not,  it  cannot  be  maintained  now;  whether  the  delay  is  twenty  years 
or  two  years,  can  make  no  difference  in  principle. 

13.  All  the  foregoing  reasons  belong  to  the  general  equity  of  the  case, 
and  are  independent  of  all  the  objections  to  the  allowance  of  interest  as 
an  element  of  damages  or  compensation,  which  arise  out  of  the  particu- 
lars of  the  claims,  and  the  impossibility  of  ascertaining  or  defining  them 
before  this  Tribunal. 

14.  The  substantial  claims  (setting  aside  that  of  the  United  States  for 
the  alleged  expenses  of  pursuit  and  capture)  are  those  of  the  owners  of 
ships  and  other  property  destroyed,  and  those  of  the  insurance  com- 
panies with  whom  the  property  lost  was  insured.  The  amount  of  both 
these  classes  of  claims  is  stated  in  dollars  of  the  currency  of  the  United 
States  at  the  respective  times  when  the  losses  were  sustained  and  the 
insurances  paid.  The  value  of  the  doUar  currency  was,  during  that 
whole  period,  enormously  depreciated  by  reason  of  the  war  and  of  the 
suspension  of  specie  payments  in  the  United  States.  Its  exchangeable 
value,  as  compared  with  the  exchangeable  value  of  the  dollar  in  gold, 
during  the  penod  of  specie  payments  before  the  war  and  also  at  the 
present  time,  was  as  5,614  to  7,744,  or,  in  round  numbers,  as  8  to  11.^ 

All  values  of  property  computed  in  dollars  of  the  forced  paper  cur- 
rency, during  that  period,  stood  at  proportionally  higher  figures  than 
they  would  have  done  during  the  time  of  specie  payments.  The  pay- 
ment of  all  these  claims,^  so  stated  at  their  values  in  a  forced  paper  cur- 
rency, is  now  sought  to  be  recovered  against  Great  Britain  at  the 
nominal  value  of  the  same  number  of  dollars  converted  into  gold  at  the 
present  rate  of  exchange ;  thus  giving  to  every  claimant  a  direct  gain  of 
above  27  per  oenty  by  the  difference  only  between  the  value  of  the  dollar 
in  which  the  losses  were  estimated,  and  the  value  of  the  dollar  in  which 
the  payment  is  asked  to  be  made.  This  gain  is  alone  equivalent  to  the  * 
actual  addition  of  interest,  at  the  rate  of  6  per  cent,  per  annum,  for  four 
.  years  and  a  half  upon  every  claim. 

15.  With  respect  to  the  insurance  companies,  it  must  be  remembered 

1  British  Summary,  p.68. 

s  The  ezoeptioos  are  few,  and  of  do  importahce  to  the  argument. 
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that,  as  against  the  losses  which  they  paid,  they  received  the  benefit  of 
the  enormous  war-premiums  which  ruled  at  that  time;  and  that  these 
were  the  risks  against  whiqh  they  indemnified  themselves  (and,  it  can- 
not be  doubted,  so  as  make  their  business  profitable  upon  the  whole) 
by  those  extraordinary  premiums.  .Would  It  be  equitable  now  to  re- 
imburse them,  not  only  the  amount  of  all  these  losses,  hut  interest 
thereon,  without  taking  into  account  any  part  of  the  profits  which -they 
so  received  ! 

16.  These  remarks  would  hold  good  if  an  exact  valuation  of  the  claims 
were  possible ;  but,  before  this  'tribunal,  neither  an  exact  valuation  of 
any  part  of  these  claims,  nor  any^  approximation  to  stich  a  valuation,  is 
possible.  This  consideration  alone  ought  to  be  decisive  against  the 
demand  of  interest,  as  an  element  of  damages,  in  any  gross  sum  to  be 
awarded  by  the  Tribunal. 

When  this  is  held  to  be  admissible  in  private  jurisprudence,  the  esti- 
mate or  computation  of  the  amount  to  be  added  for  interest  is  always 
founded  upon  some  appropriate  evidence,  by  which  the  Jury  or  the 
Court  is  enabled  to  fix  a  definite  sum  as  the  value  of  the  principal  sub- 
ject for  which  compensation  is  due.  Before  interest  cap  be  computed^ 
whether  as  a  legal  incident  of  a  liquidated  d^t,  or  as  an  element  in 
damages  previously  unliquidated,  the  principal  sum  must  be  known  j 
and  this,  not  by  conjecture,  not  by  accepting,  without  proof  in  detail, 
the  amount  at  which  the  interested  party  ibay  choose  to  state  his  own 
claim,  (almost  always  excessive  and  exorbitant,  and,,  as  a  general  rule,, 
purposely  so  overstated,  in  order  to  ledve  a  very  wide  margin  for  a 
profit  after  all  probable  deductions,)  nor  by  any  merely  arbitrary  modi- 
fication of  that  amount,  but  by  such  vouchers  and  prooOs  as,  after  the 
opposite  party  has  had  the  opportunity  of  seeing  and  checking  them, 
are  deemed  satisfactory.  Where  such  vouchers  and  proofs  are  absent> 
or  cannot  be  satisfactorily  tested,  all  foundation  for  an  allowance  of 
interest,  as  an  element  of  damages,  necessarily  fails. 

17.  In  the  present  case,  not  only  is  it  altogether  impossible  to  ascer- 
tain, either  accurately  or  proximately,  any  sum  which  can  be  taken  by 
the  Tribunal  as  representing  the  principal  amount  of  the  losses,  tor 
which  Great  Britain  ought  to  be  held  responsible;  but  the  figures 
which  have  been  laid  befoi'e  the  Tribunal  on  both  sides  show  in  a  very 
significant  manner  what  great  injustice  might  be  inadvertently  done, 
and  how  largely  anyjust  measure  of  compensation  or  indemnity  might 
be  exceeded,  if  the  Tribunal  were  either  to  assume  some  amount,  arbi- 
trarily fixed,  as  representing  the  principal  of  those  losses,  and  then  to 
add  interest  on  that  amount ;  or  were,  without  any  such  attempt  at 
exactness,  to  swell,  by  some  undefined  and  arbitrary  addition  under  the 
notion  of  providing  for  interest,  an  award  for  a  gross  sum,  founded  on 
no  distinct  elements  admitting  of  any  computation.  It  does  not  re- 
quire much  attention  to  the  particulars  of  the  claims  to  see  that  they 
have  been  intentionally  so  stated,  as  to  leave  not  only  a  wide  margio 
for  all  those  deductions,  which  the  cnticism  of  Great  Britain  might 
prove  to  be  necessary,  but  ample  room,  after  every  such  deduction  has 
been  made,  for  a  large  and  full  compensation  and  indemnity,  without 

^  any  further  addition  whatever.  The  British  criticisms  cannot  ftnd  do 
*  not  attempt  more  than  to  cut  off  manifest  exaggerations  of  those  claims, 
either  by  demonstrating  the  inadmissibility  in  principle  of  some  of  them, 
(e.  g.j  the  double  claims,  and  the  prospective  earnings,)  or  by  showing^  • 
that  others  {e,  g.j  the  claim  for  gross  freights)  must,  on  principle,  be  re- 
duced by  manifestly  necessary  deductions,  or  by  appealing  to  the  known 
and  ascertained  values  of  shipping,  &c,,  of  the  same  classes,  before  the 


BRITISH   ARGUMENT INTEREST.  559 

Tirar,  as  a  standard  of  comparison  to  which  estimates  of  losses,  mani- 
festly excessive,  may  be  referred.  Bat  when  the  fullest  effect  has  been 
given  to  all  these  criticisms,  the  remaining  claims  continue  unvonched 
and  untested,  under  circumstances  in  which  every  really  doubtful  and 
uncertain  question  of  actual  value  is  practically  taken  for  granted,  even 
by  the  reduced  British  estimate,  in  the  claimant's  favor. 

18,  In  illustration  and  proof  of  the  preceding  observations,  the  fol- 
lowing important  extract  irom  the  Eeport  of  Messrs.  Cohen  and  Young, 
appended  to  the  British  Argument  or  Summary,  (pp.  4^M:7,)  containing 
matters,  not  of  opinion,  but  of  fact,  which  the  Arbitrators  may  verify  for 
themselves  merely  by  referring  to  the  several  documents  in" which  the 
claims  of  the  United  States  hav^  been  at  different  times  stated,  ia  here 
subjoined:  . 

''  It  will  be  nseful/'  they  sa^^ ''  to  make  some  observations  which  present  themsel ves> 
on  comparing,  with  the  *  Revised  Statement/  the  oriffinal  list  of  claims  which  was  sent 
by  Mr.  Seward  to  Mr.  Adams  in  Augast,  1866,  and  also  the  extension  of  this,  as  pre- 
sented by  the  President  to  the  House  of  Representatives  in  April,  1869,  and  wiiich  are 
to  be  found  in  the  fourth  volume  of  '  The  Correspondence  concerning  Claims  against 
Qreat  Britain  transmitted  to  the  Senate  of  the  United  States.' 

'*These  lists  of  claims  not  only  strongly  confirm  the  opinion  we  expressed  in  our 
First  Report,  that  the  estimate  we  there  made  of  the  value  of  the  vessels  was  probably 
a  very  liberal  one,  but  also  show  in  a  remarkable  manner  how,  since  the  year  1866, 
the  claimants  have  in  most  cases  enormously  increased  their  estimate  of  the  losses  al- 
leged to  have  been  sustained  by  them. 

"  We  will  cite  some  of  the  more  striking  instances— calling  the  list  of  claims  sent  to 
Mr.  Adams  the  *  Original  List/  the  List  presented  to  the  House  of  Representatives  the 
'  United  States  Amended  List,'  the  Statement,*  on  which  we  have  already  reported,  the 
'Fonner  Statement,'  and  the  Revised  List  of  Claims'  on  which  we  are  now  reporting 
the '  Revised  Statement.' 

*<  Tke  Alert — The  claim  as  stated  in  the  '  Original  List '  amounted  to  $57,859 ;  in  the 
'  Revised  Statement'  (p.  1)  it  amounts  to  $202,726.  In  the  *  Original  List '  there  was  a 
claim  of  $30,000  for  *  interruption  of  voyage ;  ^  but  now,  in  admtion  to  that  amount, 
there  is  claimed  a  sum  of  $144,869  for  *proipecHve  eaming$J 

*'  Tke  Anna  ^cAmid^— This  vessel  was  in  the  <  Original  List'  valued  at  $30,000,  which 
is  somewhat  less  than  the  average  valuation  we  have  allowed  in  proportion  to  her  ton- 
nage, but  in  the  ^  Revised  l^tatement'  (p.  13)  the  sum  claimed  in  respect  of  thev€89el  is 
double  that  amonnt. 

"  The  Oolden  Eagle,'-In  the  *  Original  List '  the  owners  claimed  for  the  vessel  $36,000^ 
and  for /m^ftt  $26,000.  Our  average  estimate  in  proportion  to  her  tonnage  was  about 
$45,000.  In  the  '  Revised  Statement'  (p.  40)  the  owners  claim  $86,000  for  vessel  and 
freight,  thus  increasing  their  claim  by  nearly  50  per  cent. 

"  Tke  Higklander,—She  was  a  vessel  of  1,049  tons^  and  was  in  ballast.  In  the  '  Original. 
List'  two  insurance  companies  advanced  claims  for  insurances  to  the  extent  of  $30,000, 
which  was  probably  about  the  value  of  the  vessel ;  but  in  the  '  Revised  Statement'  (p» 
46)  the  owners  put  forward  an  additional  claim  for  the  ship  to  the  extent  of  $84,000 
This  claim  is,  however,  far  less  extravagant  than  the  claim  for  freight,  which  in  the 
^Ori^nal  List' amounted  to  $6,000;  whereas  in  the  'Revised  Statement'  it  exceeds 
$68,000,  and  is  advanced  without  any  deduction  whatever,  although  the  ship  was  in 
ballast  at  the  time  of  her  capture.  It  wiU  be  found  that  at  pages  o  and  27  of  our  First 
Report  w^  have  speciaUy  oommented  on  the  churaoter  and  extent  of  the  extraordinary 
demands  put  forward  in  respect  of  this  vessel. 

^' The  Ocean  Rover. — In  the  *  Original  List' the  owners  claimed  $10,400  for  value  of 
shipf  loss  of  oil  on  hoard,  and  damages  for  breaking  up  oj  voyage.    The  claims  now  advanced 
in  the  '  Revised  Statement'  ( p.  66)  in  respect  of  the  same  losses  exceed  $193,000,  the 
difference  between  the  original  chum  and  the  more  recent  one  being  made  up  entirely 
of  *  double  claims  for  singlelossesJ 

"  Tke  Kate  Cory. — In  the  *  Original  List'  the  owners  claimed  $27,800  fbr  the  value  of 
tke  brig,  outfit,  and  oil  on  hoard,  and  there  was  also  a  claim  of  $1,820  for  the  value  of 
'  reasonable  prospective  catch  of  oil.'  In  the  '  Revised  Statement '  (p.  51)  the  amounts 
insured  have,  as  usual,  been  added  to  the  claiihs  by  the  owners,  and  there  has  been  in- 
serted a  claim  of  $19,293  for  loss  of  prospective  oatok,  so  that  the  original  claim  for 
$29,620  has  grown  to  $56,474. 

"  Tke  Lafayette  No,  2.~In  the  *  Original  List'  the  owners  valued  the  ship  and  outfit 

1  Presented  with  the  American  Case,  on  December  15, 1871. 
'Presented  with  the  American  Counter  Case,  on  April  15, 1872. 
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at  924)000,  which  is  lees  than  oar  average  valuation  according  to  her  tonnage ;  and 
the  secured  earnings  at  $10,475;  hut  in  the  '  Revised  Statement  *  (p.  55)  the  claim  put 
forward  in  respect  of  shin  and  outfit  and  secured  earnings  is  more  than  $89,000 ;  and  the 
prospective  earnings^  whicn  were  in  the  *  Original  List '  valued  at  |C33,446,  are  now  es- 
timated at  a  sum  exceeding  $50,000.  The  original  claim  for  $69,471  has  grown  to 
$141jj858. 

"  The  Roclcinghnm, — ^The  claim  in  the  '  Original  List '  amounted  to  $105,000,  whereas 
the  claim  in  the  *  Revised  Statement '  (p.  74)  exceeds  $225,000.  This  is  also  one  of  the 
vessels  which  we  selected  in  our  First  Report  (page  ^)  as  a  striking  example  of  the 
exorbitant  nature  of  some  of  the  claims.  There  can  be  no  doubt  that  the  original 
claim  was  very  extravagant,  but  in  the  '  ^ vised  Statement '  it  has  been  doubled  by 
improperly  adding  the  insurances  to  the  alleged  values. 

The  Union  Jack, — In  the  "  Original  List "  it  is  stated  that  G.  Potter,  after  deducting 
the  amount  received  from  the  Atlantic  Insurance  Company,  claims  the  sum  of  $7,584 ; 
but  in  the  "Revised  Statement  (p.  Ill)  he  claims  the  sum  of  $34,526,  wUkout  making 
any  deduction  for  insurances,  although  the  insurance  pompanies  at  the  same  time  claim 
$32,014  in  respect  of  the  amount  insured  by  tnem  ;  and  it  therefore  clearly  follows  that 
a  sum,  at  any  rate  exceeding  $26,000,  is  claimed  twice  over. 

The  Catherine, — ^In  the  "Original  List"  the  owners  claimed  about  $45,000  for  veeseU 
and  secured  earnings^  but  made  no  claim  in  respect  of  prospective  earnings.  Now,  in  the 
"  Revised  Statement,"  (p.  229,)  there  is  a  chiim  put  forward  of  ^,329  for  loss  of  vessel 
and  cargOf  over  and  above  $31,676,  the  alleged  amount  of  insurances  by  the  owners, 
which  is  also  at  the  same  time  claimed  by  the  insurance  company.  In  addition  to  this 
there  is  a  claim  for  prospective  earnings  exceeding$19,600,  so  that  the  original  claim  of 
$45,805  has  now  grown  to  the  enormous  sum  of  $272,108. 

The  Favourite,— ^he^  was  a  bark  of  393  tons.  In  the  "Original  List"  the  Atlantic 
Insurance  jDompany,  as  insurers  and  assignees  of  the  owners,  claimed  for  lo^  on  veseel 
and  outfit  $40,000,  which  there  can  be  little  doubt  was  the  full  value.  In  the  "Revised 
Statement"  (p.  240)  the  claims  in  respect  of  the  vessel  amd  outfit  amount  altogether  to 
$110,000.  The  master,  in  the  "  Original  List,"  claimed  $1,498  for  the  loss  of  Ms  effects; 
but  now  he  claims  for  the  loss  of  hie  personal  property,  $2,239,  and  for  loss  of  interest  in 
oil  and  bone,  $2,709. 

The  Isaac  Howland,—ln  the  "Original  List"  the  claim  for  prospective  earnings  was 
$53,075,  but  in  the  "  Revised  Statement"  (p.  247)  it  has  grown  to  nearly  four  times  that 
sum,  namely,  to  $196,158.  Moreover,  in  the  "  Original  List,"  the  owners  claimed  $65,000 
for  ship  and  outfit,  subject  to  abatement  for  insurance;  whereas,  in  the  "  Revised  State- 
ment," they  claim  the  same  sum,  but  protest  against  any  diminution  of  claim  by  reason  of 
insurance  obtained  by  them,  although  the  insurance  companies  claim  at  the  same  time  the 
whole  amount  insured  by  them. 

The  Oeneral  Williams, — In  the  "  Original  List "  the  owners  claimed  $40,503  as  dam- 
ages by  the  destruction  of  the  vessel^  over  and  above  $44,673,  the  amount  of  insurances 
received  by  them.  In  the  '*  Revised  Statement"  (p.  241)  there  is  added  to  the  amount 
of  insurances  a  sum  of  $85,177,  the  claim  bein^  in  this  manner  all  but  doubled.  There 
are  also  added  the  following  claims :  A  claim  by  tha  owners  for  prospective  earnings 
amounting  to  $196^807 ;  a  claim  by  the  master  for  loss  of  prospective  eatchf  time,  and 
occupation,  amounting  to  $20,000 ;  a  similar  claim  by  the  mate,  amounting  to  $10,000 ; 
another  claim  of  $30,000  for  insurances  on  vessel  and  outfit;  and  finally,  the  sum  of 
$16,000  for  insurances  by  the  oumers  on  the  resseVs  prospective  earnings.  In  this  manner 
the  original  claim,  which  was  less  than  $66,000,  has  grown  to  the  sum  of  $406,934,  and 
has  therefore  been  increased  more  than  sixfold. 

19.  One  more  subject  remains  to  be  dealt  with.  The  United  States* 
in  their  Argument,  (page  220,)  have  appealed  to  certain  historical 
precedents.  After  stating,  in  a  passage  already  referred  to,  (and  to 
which,  it  is  hoped,  a  full  and  sufficient  reply  has  been  made,)  that  they 
conceive  this  demand  of  interest,  as  an  element  of  damage,  to  be  ^<  con- 
formable to  public  law,  and  to  be  required  by  paramount  considerations 
of  equity  and  justice,^  they  add: 

Numer6us  examples  of  this  occur  in  matters  of  international  valuation  and  indem- 
nity. 

Thus,  on  a  recent  occasion,  in  the  disjiosition  of  Sir  Edward  Thornton,  British  Min- 
ister at  Washin^n,  as  Umpire  of  a  claim  on  the  part  of  the  United  States  against 
Brazil,  the  Umpire  decided  that  the  claimants  were  entitled  to  interest  by  the  same 
right  which  entitled  them  to  reparation.  And  the  interest  allowed  in  this  case  was 
(^,077  dollars)  nearly  half  of  the  entire  award,  (100,740  dollars.) 

So,  in  the  case  of  an  award  of  damages  by  the  Emperor  of  Russia  in  a  claim  of  the 
United  States  against  Great  Britain  under  the  Treaty  of  Ghent,  additional  damages 
were  awarded  in  the  nature  of  damages  from  the  time  when  the  indemnity  was  due. 
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In  that  case,  Mr.  Wirt  holds  that,  according  to  the  usage  of  oatioDs,  interest  is  dae  on 
intemationid  transactions. 

In  like  manner  Sir  John  Nicholl,  British  Commissioner  in  the  adjustment  of  damage 
between  the  United  States  and  Great  Britain  under  the  Jay  Treaty,  awards  interest, 
and  says : 

To  re-imburse  to  claimants  the  original  cost  of  their  property,  and  all  the  expenses 
they  have  actually  incurred,  together  with  interest  on  the  wnole  amount,  would,  I  think,  be 
a  just  and  adequate  compensation.  This,  I  believe,  is  the  measure  of  compensation 
usually  made  by  all  belligerent  nations  for  losses,  costs,  and  damages  occasioned  by 
illegal  captures. 

20.  There  can  be  no  greater  fallacy,  and  there  is  also  none  more 
familiar  to  the  practical  experience  of  jarists,  than  this  kind  of  general 
reference  to  precedents,  which,  when  the  facts  are  examined,  are  found 
to  differ  from  the  case  to  which  they  are  sought  to  be  applied,  in  all  or 
some  of  the  most  essential  points,  upon  which  the  question  in  contro- 
versy depends. 

Let  us  now  examine  these  "examples"  in  their  proper  historical  order, 
which  has  been  inverted  in  the  Argument  of  the  United  States. 

21.  The  earliest  in  date  is  that  of  the  claims  under  the  "  Jay  Treaty," 
*.  e,j  the  Treaty  between  Great  Britain  and  the  United  States,  signed  at 
London,  on  the  19th  November,  1794.  That  Treaty  contained  two  Ar- 
ticles applicable  to  different  descriptions  of  claims.  The  sixth  Article 
was  in  these  terms : 

Whereas  it  is  alleged  by  divers  British  merchants  aud  others,  His  Majesty's  subjects, 
that  debts  to  a  considerable  amount ^  which  were  bond  Me  contracted  before  the  peace,  still  re- 
tnain  owing  to  them  by  citizens  or  inhabitants  of  the  United  Stales,  and  that,  by  the  opera- 
tion of  various  lawful  impediments  since  the  peace,  not  onUf  the  full  recovery  of  the  said 
debts  has  been  delayed,  but  also  the  value  and  security  thereof  have  been,  in  several  in- 
stances,  impaired  and  lessened,  so  that,  by  the  ordinary  course  of  judicial  proceedings,  the 
British  creditors  cannot  note  obtain,  and  actually  have  and  receive,  full  and  adequate  compen- 
sation for  the  losses  and  damages  which  they  have  thereby  sustained;  it  is  agreed  that,  in  aU 
such  cases  where  full  compensation  for  such  losses  and  damages  cannot,  for  whatever 
reasons,  be  actually  obtaiued,  had,  aud  received  by  the  creditors,  in  the  ordinary  course 
of  Justice,  the  United  States  will  make  full  and  complete  compensation  for  the  same  to  the  said 
creditors;  but  it  is  distinctly  understood  that  this  provision  is  to  extend  to  such  losses 
only  as  liave  been  occasioned  by  the  lawful  impediments  aforesaid,  and  is  not  to  ex- 
tend to  losses  occasioned  by  such  insolvency  of  the  debtors  or  other  causes  as  would 
equally  have  operated  to  produce  such  loss  if  the  said  impediments  had  not  existed, 
nor  to  such  losses  or  damages  as  have  been  occasioned  by  the  manifest  delay  or  negli- 
gence, or  willful  omission,  of  the  claimant. 

This  Article  having  relation  to  debts  actually  and  hand  fide  due  and 
payable  by  American  to  British  subjects,  and  of  which  the  payment  had 
been  delayed  and  prevented  by  legal  impediments  opposed  to  the  re- 
covery of  such  debts  by  the  policy  and  legislation  of  the  Government 
of  the  United  States,  it  is  apparent  not  only  that  the  claims,  being 
liquidated,  admitted  of  the  computation  of  interest  upon  them  in  the 
most  proper  sense  of  that  word,  but  also  that  they  were  such  as  entitled 
the  claimants  to  interest  upon  the  strictest  principles  of  private  juris- 
prudence, which  here  necessarily  furnished  the  rule,  the  responsibility 
for  these  private  debts  being  expressly  assumed,  on  grounds  of  public 
policy,  by  the  Government  of  the  United  States.  The  British  Commis- 
sioners, under  this  Article  (being  a  majority)  accordingly  decided,  in 
the  case  of  Messrs.  Cunningnam  &  Co.,  (18th  of  December,  1798,)  that 
interest  ought  to  be  awarded  "for  the  detention  and  delay  of  payment 
of  these  debts  during  the  war  as  well  as  in  time  of  peace,  according  to 
the  nature  and  import,  express  or  implied,  of  the  several  contracts  on 
which  the  claims  were  founded."  From  this  decision  the  American 
Commissioners,  Messrs.  Fitzsimons  and  Sitgreaves,  on  the  21st  Decem- 
ber, 1798,  recorded  their  dissent,  their  objections  being  most  strongly 
urged  with  reference  to  the  allowance  of  interest  during  the  time  of 

36  0 
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war;  and,  on  the  11th  January,  1799, tbej  followed  up  this  dissent,  and 
another  protest  made  by  them,  in  a  different  case,  by  withdrawing  from 
the  Board  and  altogether  suspending  the  proceedings  of  the  Commis- 
sioners on  that  description  of  claims. 

22.  The  seventh  Article  of  the  same  Treaty  provided  for  the  settle- 
ment, by  Commissioners,  of  two  other  classes  of  claims.  The  first  class 
consisted  of  claims  by  citizens  of  the  United  States: 

Whereas  complaints  have  been  made  by  divers  merchants  and  others,  citizens  of  the 
United  States,  that,  during  the  course  of  the  war  in  which  His  M^esty  is  now  engaged, 
they  have  sustained  considerable  losses  and  damage,  hy  reason  of  irregular  or  illegal  cap- 
tures or  condemnations  of  their  vessels  and  other  property  yUnder  color  of  authority  or  commissions 
from  His  Majesty  ;  and  that,  from  various  circumstances  belonging  to  the  said  oases,  ade> 
qnate  compensation  for  the  losses  and  damages  sustained  cannot  now  be  actuaUy  ob- 
tained, had,  and  received,  by  the  ordinary  course  of  judicial  proceedings:  it  is  agreed 
that,  in  all  such  cases  where  adequate  compensation  cannot,  for  whatever  reason,  be 
now  actually  obtained,  had,  and  received  by  the  said  merchants  and  others  in  the 
ordinary  course  of  justice,  fuU  and  complete  compensation  for  the  same  will  be  made 
by  the  British  Government  to  the  said  complainants.  But  it  is  distinctly  understood 
that  this  provision  is  not  to  extend  to  such  losses  or  damages  as  have  been  occasioned 
by  the  manifest  delay  or  negligence,  or  willful  omission  of  the  claimants. 

The  Commissioners  appointed  "  for  the  purpose  of  ascertaining  the 
amount  of  any  such  losses  and  damages  ^  were  to  "  decide  the  claims  in 
question  according  to  the  merits  of  the  several  cases,  and  to  justice^ 
equity,  and  the  laws  of  nations.''  Sir  John  IJicholl  wa«  one  of  those 
Commissioners,  and  he  concurred  (on  the  grounds  stated  in  the  Argu- 
ment of  the  United  States)  in  awarding  interest  on  the  ascertained 
amount  of  '^  the  original  cost  of  the  property  of  the  claimants,"  and  '^  all 
the  expenses  which  they  had  actually  incurred.''  This,  again,  was  a  case 
of  the  award  of  interest  on  a  principal  value,  actually  ascertained  and 
proved  to  be  recoverable  by  appropriate  evidence,  in  respect  of  property , 
belonging  to  citizens  of  the  United  States,  which  had  been  seized  aad 
appropriated,  and  unjustly  detained,  and  (in  some  cases)  sold*or  other- 
wise disposed  of  for  their  own  benefit,  by  persons  acting  under  the  pub- 
lic authority  of  the  Crown  of  Great  Britain.  In  both  these  essential 
points  this  precedent  of  1794  stands  in  dire<;t  opposition  and  contrast  to 
the  claims  now  before  the  present  Tribunal. 

23.  The  second  class  of  claims,  under  the  seventh  Article  of  the  Treaty 
of  1794,  consisted  of  claims  of  British  subjects  who  complained  "  that, 
in  the  course  of  the  war,  they  had  sustained  loss  and  damage  by  reason 
of  the  capture  of  their  vessels  and  merchandise  taken  within  the  limits  and 
jurisdiction  of  the  United  States^  and  brought  into  the  ports  of  the  same^  or 

taken  by  vessels  originally  armed  in  ports  of  the  said  States.^ 

As  to  these  vessels,  the  Government  of  the  United  States  entered 
into  an  engagement  (by  Mr.  Jefferson's  letter  to  Mr.  Hammond  of  Sep- 
tember 5, 1793)  with  the  British  Government,  to  **  use  all  the  means  in 
their  power"  for  the  restitution  of  such  of  them  (and  such  only)  as  had 
been  brought  into  ports  of  the  United  States  after  the  oih  of  June^  1793^ 
on  which  day  M.  Gen^t,  the  French  Minister,  received  notice  from  the 
President  of  the  United  States  that  he  was  prohibited  from  bringing  in 
such  prizes ;  a  promise  being  added  that  compensation  should  be  made 
for  some  particular  vessels  acknowledged  to  be  within  that  category,  as 
to  which- Mr.  Jefferson  expressly  admitted  that  *'for  particular  reasons  " 
his  Government  had  "forborne  to  use  all  the  means  in  their  power  for 
their  restitution  ; "  and  in  like  manner  for  any  others,  as  to  which  they 
might  subsequently  think  fit  to  exercise  a  similar  forbearance. 

The  Commissioners,  under  this  part  of  the  Article,  refused  all  compen- 
sation to  the  owners  of  British  vessels  taken  by  French  ships  of  war  or 
privateers  originally  armed  in  ports  of  the  United  States,  which  were 
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either  brought  by  the  captors  into  American  waters  before  the  5th  of 
June,  1793,  or  were  destroyed  at  sea,  and  never  brought  at  all  into 
ports  of  the  United  States.  As  to  the  other  cases,  in  which  compensa- 
tion was  given,  it  does  not  appear,  from  any  materials  accessible  to  the 
Counsel  of  Her  Britannic  Majesty,  whether  interest  upon  the  ascertained 
value  of  any  British  prizes  brought  into  ports  of  the  United  States  after 
the  5th  of  June,  1793,  and  not  restored  pursuant  to  Mr.  Jeiferson's  let- 
ter, was,  or  was  not,  awarded.  Assuming  such  interest  to  have  been 
awarded,  the  reason  is  obvious.  The  values  of  these  prizes  were  ascer- 
tained and  determined  by  the  Commissionersupon  appropriate  evidence ; 
and  the  interest  (if  any)  was  calculated  upon  those  ascertained  amounts. 
The  engagement  of  the  Qovernment  of  the  United  States  had  made  the 
amounts  so  ascertained  debts  directly  due  to  Great  Britain  by  the  United 
States  upon  the  footing  of  an  express  contract^  from  the  moment  at  which 
the  prizes,  being  within  the  power  of  the  United  States,  ought  to  have 
been  restored  according  to  the  terms  of  Mr.  Jefferson's  letter,  but  were, 
**  for  particular  reasons,^  purposely  allowed  by  the  United  States'  Gov- 
ernment to  remain  in  the  hands  of  the  captors.  This  was  strictly  a 
case  of  a  debt  due  and  of  a  willful  delay  and  default  in  payment ;  accord- 
ing, therefore,  to  ordinary  juridicial  principles,  it  was  right  that  it  should 
be  recovered  with  interest. 

24.  The  next  in  order  of  the  historical  precedents  is  that  of  the  claims 
under  the  Treaty  of  Ghent.    The  following  is  the  history  of  that  case : 

During  the  war  between  Great  Britain  and  the  United  States,  in 
1812-'13,  the  British  forces  took  possession  of  certain  private  property 
(principally  slaves)  of  American  citizens.  The  first  article  of  the  Treaty 
of  Ghent  (1814)  contained  a  positive  engagement  by  Great  Britain  for 
the  restitution  of  "  slaves,  or  other  private  property,"  so  tai^en,  which 
might  remain  in  British  possession  at  the  time  of  the  exchange  of  the 
ratifications  of  the  Treaty.  "  In  violation  of  this  Treaty,  the  slaves  and 
other  property  of  American  citizens,"  says  Mr.  Wirt,  the  American 
Attorney- General,  in  his  opinion  of  May,  1826,  now  quoted  by  the  United 
States,  "  were  carried  away  in  the  year  1815,  and  have  been  detained 
from  them  ever  since.  They  have  thus  lost  the  use  of  this  property  for 
eleven  years."  ^  In  October,  1818,  differences  having  arisen  between 
the  two  countries  on  this  subject,  a  Supplemental  Treaty  was  signed  in 
London,  by  the  5th  Article  of  which,  aller  stating  that  "  the  United 
States  claim  for  their  citizens,  and  as  their  private  property,  the  resti- 
tution of,  or  full  compensation  for,  all  slaves,  Ac,"  it  was  referred  to  the 
Emperor  of  Bussia  to  decide  between  the  parties,  "  whether,  by  the 
true  intent  and  meaning  of  the  aforesaid  article  (i.  e..  Article  I  of  the 
Treaty  of  Ghent)  the  United  States  are  entitled  to  the  restitution  of,  or 
full  compensation  for,  all  or  any  slaves  as  above  described."  The  Em- 
peror of  Eussia  made  his  award,  deciding  that  the  United  States  were 
'*  entitled  to  a  full  and  just  indemnification  for  the  slaves  and  other  prop- 
erty carried  away  by  the  British  forces^  in  violation  of  the  Treaty  of  Ohent.^^^ 

A  convention  was  afterward  (July,  1822)  signed  between  the  United 
States  and  Great  Britain  at  St.  Petersburgh,  under  which  commis- 
sioners of  claims  were  appointed  for  the  purpose  of  carrying  the  award 
of  the  Emperor  into  effect. 

Under  this  Convention,  the  British  and  American  Commissioners  disa- 

*  OpinioDs  of  the  Attorneys-General  of  the  United  States,  vol.  ii,  p.  3*2. 

3  The  statement  of  the  United  States  that  the  £mperor  awarded  either  "  damages  " 
or  '*  additional  damages  in  the  natnre  of  damages  from  the  time  when  the  indemnity 
was  due  "  is  entirely  erroneous.  The  reference  to  the  Emperor  was  only  to  determine 
a  disputed  question  on  the  construction  of  the  Treaty  of  Ghent. 
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greed  upon  the  question,  whether  interest  ought  or  ought  not  to  be  al- 
lowed upon  the  ascertained  value  of  the  slaves,  from  the  time  when 
they  were  taken  away  in  the  manner  which  the  Emperor  of  Russia  had 
determined  to  be  a  violation  of  the  Treaty  of  Ghent.  These  conflicting 
views  of  the  Commissioners  were  supported  on  each  side  by  the  law 
officers  of  their  respective  governments.  Mr.  Wirt,  the  American  At- 
torney-General, insisted  "  that  interest  at  least  was  a  necessary  part  of 
the  indemnity  awarded  by  the  Emperor;''  that,  "without  it,  a  just 
indemnification  could  not  be  made."  "  The  first  act  of  dispossession 
being  thus  established  to  be  a  wrong,  is  the  continuance  of  it,"  he  asked, 
"  of  that  dispossession  for  eleven  years,  no  wrong  at  all  f  Is  it  consist- 
ent with  that  usage  of  nations,  which  Sir  John  NichoU  recognizes,  to 
redress  an  act  of  wrongful  violetwe  by  the  return,  at  any  length  of  time, 
of  the  naked  value  of  the  article  at  the  date  of  the  injury!"  And  he 
states  his  conclusion  thus :  "  Upon  the  whole,  I  am  of  opinion  that  the 
just  indemnification  awarded  by  the  Emperor  involves  not  merely  the 
return  of  the  value  of  the  specific  property,  hut  a  compensation  also  for 
the  subsequent  and  wrongful  detention  of  itj  in  the  nature  of  damages,^ 
(Opinions  of  Attorneys-General  of  the  United  States,  vol.  ii,  pp.  29, 31, 
32,38.) 

It  is  instructive,  on  the  other  hand,  to  observe  the  views  upon  the 
question  of  principle,  applicable  to  the  claim  of  interest,  (independently 
of  the  construction  of  the  Treaties,  the  Emperor's  award,  and  the  Con- 
vention of  St.  Petersburg,)  which  were  expressed  by  the  eminent  Law- 
Officers  of  the  British  Crown.  Sir  Christopher  Eobinson  was  then  King's 
Advocate,  and  Sir  John  Copley  (afterwards  Lord  Lyndhurst)  and  Sir 
Charles  Wetherell  were  Attorney  and  Solicitor-General.  The  Ejng's 
Advocate  (19th  May,  1825)  thought  that,  on  general  principles,  interest 
was  not  payable.  He  referred  to  the  same  rules  of  private  jurispru- 
dence, which  have  been  stated  in  an  earlier  part  of  the  present  argu- 
ment: 

The  mles  of  law,  so  far  as  they  may  be  applicable  to  this  question,  do  not  favor 
claims  of  interest,  except  under  special  circumstances,  as  in  cases  of  agreement,  ex- 
pressed or  implied,  or  of  the  possession  and  enjoyment  of  intermediate  profits,  or  of 
injury,  properly  so  termed,  in  respect  to  the  tortious  nature  of  the  act,  for  which  the 
compensation  is  to  be  made. 

He  proceeded  to  illustrate  these  rules,  from  the  laws  of  England  and 
of  the  United  States,  and  added : 

The  principles  of  the  General  Law  of  Eni^pe,  as  derived  from  the  Civil  Law,  and 
adopted  in  the  several  countries,  correspond  with  this  exposition.  **  Interest  of  money 
is  not  a  natnral  revenue,  and  is  only,  on  the  part  of  the  debtor,  a  punishment  which 
the  law  inflicts  upon  him  for  delay  of  payment,  ('  nsura  pecunite  ^uam  percipimus,  in 
fructn  non  est,  quia  non  ex  ipso  corpore,  sed  ex  alia  causa  est,  id  est  nova  obU^a- 
tione.)* 

*'  UsursB  non  propter  lucrum  petentinm,  sed  propter  moram  Bolventinm  infligantnr.''  * 

In  the  result  he  regarded  the  question  as  entirely  depending  upon 
the  true  interpretation  of  the  Treaties  and  the  Convention  of  St.  Pe- 
tersburgh,  and  considered  that  these  instruments  did  not  support,  but 
were,  on  the  contrary,  at  variance  with  the  claim. 

The  views  of  Sir  J.  Copley  and  Sir  C.  Wetherell  (10th  November, 
1825)  were  in  some  respects  different  from  those  of  Sir  C.  Eobinson. 
After  referring  to  the  First  Article  of  the  Treaty  of  Ghent,  and  to  the 
Emperor^s  award  as  to  its  construction,  they  said: 

In  the  removal,  therefore,  of  the  slaves  in  question,  this  engagement  has  been  in- 
fringed, and  the  parties  injured  by  such  infringement  are  entitled  to  compensation. 

I  Domat,  Tit.  "  Interest,"  lib.  i,  p.  121.  « Ibid.,  p.  419. 
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It  mnst  be  obvious,  however,  that  the  bare  restitntion  or  payment  of  the  value  of  the 
slaves,  after  an  interval  of  so  many  years  from  the  period  when  they  ought,  according  to 
the  agreement,  to  have  been  re8tored,wi\\  not  lorm,  by  any  means,  an  adequate  compensa- 
tion to  the  owners  for  the  loss  they  have  sustaineil  by  the  breach  of  this  Article  of  the 
Treaty ;  and  we  think  the  addition  of  interest  to  the  value  of  the  elaves,  such  interest  being 
calculated  from  the  period  when  they  ought  to  have  been  given  up,  is  a  fair  and  moderate  mode 
of  estimating  ihe  damage  sustained  by  the  injured  parties.  In  our  municipal  law,  where  a 
party  contracts  to  deliver  personal  property  at  a  particular  time,  or  where  he  unjustly  detains 
the  goods  of  another,  he  may  be  compelled  to  deliver  such  property,  or  to  pay  the  value,  and 
further  to  pay  damages  for  the  detention.  If,  therefore,  the  question  had  rested  here,  ive 
should  have  been  of  opinion^  upon  this  general  reasoning,  that  the  dotm  to  interest  ought  to 
have  been  allowed  by  the  Commissioners,  But  upon  adverting  to  the  Treaty  of  London, 
to  the  award  of  the  Emperor,  and  to  the  Convention  of  St.  Petersburgh,  we  are  led  to 
a  different  conclusion. 

The  qaestioQ  upon  which  the  British  and  American  Commissioners 
and  Law-Officers  had  thus  differed  was  eventually  settled,  upon  terms 
of  compromise,  by  another  Supplementary  Convention  between  the  two 
conntries.  But  supposing  that  the  question  had  been  unembarrassed 
by  any.  difficulties  in  the  construction  of  the  express  Treaty  engage- 
ments upon  the  subject,  and  that  it  ought  properly  to  have  been  deter- 
mined, on  general  principles,  in  accordance  with  the  views  of  Mr.  Wirt, 
Sir  John  Copley,  and  Sir  C.  Wetherell,  it  is  plain  that  these  views  rested 
upon  the  simple  and  ordinary  ground  that  property  of  ascertained  value, 
which  Great  Britain  had  in  her  actual  possession  at  the  time  of  the  rat- 
ification of  the  Treaty  of  Ghent,  and  which,  by  that  Treaty,  she  had 
expressly  contracted  and  engaged  to  deliver  up  to  the  United  States, 
had  been  wrongfully  and  permanently  detained  in  violation  of  that 
engagement.  The  case,  in  these  respects,  was  precisely  similar  to  that 
under  the  latter  clause  of  the  Seventh  Article  of  the  Treaty  of  1794. 

25.  Before  parting  entirely  with  this  precedent,  it  does  not  seem  out 
of  plaee  to  refer  to  some  other  forcible  observations,  made  by  Sir  Chris- 
topher Robinson,  in  an  earlier  opinion  given  to  the  British  Government 
on  the  same  subject,  on  March  18, 1825 : 

Tbe  subject  of  interest  presents  a  question  of  considerable  importance  and  delicacy, 
and  to  which  it  will  be  difficult  to  apply  tbe  analogy  of  rules  derived  from  legal  pro- 
ceedingSy  independent  of  the  political  considerations,  which  may  have  regulated  the 
conduct  of  the  Power  making  compensation  in  the  particular  case.  In  that  view,  it 
seems  to  be  a  reasonable  distinction  which  is  raised,  that  Sovereign  Powers  do  not 
usually  pay  interest,  unless  they  stipulate  so  to  do.  The  obligations  of  Governments 
for  civil  injuries  are  matters  of  rare  occurrence,  and  depend,  in  form  and  substance,  as 
much  on  liberal  concessions,  or  on  reciprocal  engagements,  as  on  the  intrinsic  Justice 
or  equity  of  the  claim.  They  are  usually  compensations  (compromises  f )  made  on  ques- 
tions in  doubt,  after  considerable  intervals  of  time,  by  which  interest  is  much  en- 
hanced. They  are  also  compensations  for  the  acts  of  others ;  for  the  consequences  of 
error  or  misunderstanding  rather  than  of  intentional  injury:  and  for  cases  in  which 
no  profit  or  advantage  has  accrued  to  the  party  by  whom  such  compensation  is  made. 
Considerations  of  this  kind  seem  to  re(|uire  that,  if  interest  is  to  be  paid  as  part  of  the 
compensation  by  Treaty,  it  should  be  matter  of  special  arrangement  as  to  amount  and 
particulars ;  and  the  reasonableness  of  that  expectation  supports  the  distinction  sug- 
gested, that,  where  no  such  stipulation  is  made  between  Sovereign  Powers,  interest 
shall  not  be  considered  as  due. 

26.  These  are  the  words  of  a  jurist  (the  reporter  of  the  celebrated 
judgments  of  Sir  William  Scott,  Lord  Stowell)  who  was  particularly- 
conversant  with  questions  of  Public  and  International  Law.  Of  the 
numerous  examples  of  the  allowance  of  interest  between  nations,  with- 
out special  agreement,  which  are  supposed  by  the  Counsel  of  the  United 
States  to  exist,  he  was  evidently  not  aware.  Instances  may,  indeed,  be 
found,  (some  before,  and  some  later  than  1825,)  in  which  claims  of 
individuals  for  interest,  as  a  legal  incident  of  liquidated  debts  and  obli- 
gations have  been  held  proper  to  be  considered,  and  to  be  allowed  if 
found  just.    There  are  al^o  other  instances,  in  which  a  State,  acknowl- 
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edging  itself  to  have  made  default  in  the  payment  of  its  own  liquidated 
pecuniary  debts  and  obligations  to  the  citizens  of  another  State,  or 
acknowledging  itself  to  be  responsible  for  the  wrongful  ai)propriation  and 
detention,  by  its  officers  or  people,  of  property  belonging  to  the  citizens  of 
another  State,  has  expressly  contracted  to  make  payments  or  restitution, 
with  interest  at  an  agreed  rate.  But  Her  Britannic  Majesty's  Counsel, 
after  careful  inquiry  from  the  best  sources  of  information,  has  failed  to 
become  a<:qnainted  with  any  instance  in  which  interest  has  yet  been 
allowed  as  an  element  of  damages  between  nation  and  nation  in  the  set- 
tlement of  unliquidated  claims  (to  recur  to  the  words  of  Sir  C  Eobin- 
son)  *'  for  the  acts  of  others,  for  the  consequences  of  error  or  misunder- 
standing, rather  than  of  intentional  injury  ;  and  for  cases  in  which  no 
profit  or  advantage  has  accrued  to  the  party  by  whom  compensation  is 
made." 

27.  The  third  and  latest  precedent,  cited  by  the  United  States,  is  that 
of  the  recent  award  of  Sir  E.  Thornton  between  Brazil  and  the  United 
States,  in  the  case  of  the  ship  Canada. 

In  the  year  1857  the  Minister  of  the  United  States  at  Rio  demanded 
compensation  from  the  Government  of  Brazil  for  "  an  outrage  committed 
on  the  high  seas,  near  the  Brazilian  coast,  by  a  body  of  Brazilian  sol- 
diers, upon  a  whale-ship  called  the  Canada,  sailing  under  the  flag,  and 
belonging  to  citizens,  of  the  United  States."  ^  The  matter  continued 
pending  for  some  years,  and,  eventually,  on  the  14th  March,  1870,  a 
Convention  was  concluded  between  Brazil  and  the  United  States,  by 
which  this  question  was  referred  to  the  arbitration  of  Sir  Edward 
Thornton,  then  and  now  Her  Britannic  Majesty's  Minister  at  Wash- 
ington. 

Under  this  reference  Sir  Edward  Thornton  made  his  award,  dated 
the  11th  July,  1870,  by  which  he  found  the  following  facts  to  be  estab- 
lished by  the  evidence  laid  before  him,  viz :  that,  on  the  27th  Novem- 
ber, 1856,  the  Canada  grounded  upon  a  reef  of  rocks  within  Brazilian 
jurisdiction;  that,  during  the  four  following  days,  proper  means  were 
used  by  her  captain  and  crew,  with  every  prospect  of  success,  to  get  her 
off;  but  that,  on  the  1st  of  December,  a  Brazilian  officer,  with  fourteen 
armed  men,  boarded  her,  superseded  the  authority  of  the  Captain,  and 
forcibly  prevented  the  further  prosecution  of  the  efforts  which  were 
being  made  to  save  the  ship ;  that  she  would,  in  fact,  have  been  saved, 
but  for  this  improper  interference  of  the  officers  of  the  Imperial  Govern- 
ment of  Brazil,  and  that  she  was  lost  through  that  interference ;  for 
which  reason,  he  held  the  Imperial  Government  to  be  responsible  for 
the  value  of  the  property  so  destroyed.  He  then  proceeded  to  deter- 
minlB,  according  to  the  evidence  before  him,  (which  included  proper  par- 
ticulars of  her  age  and  classification,  and  valuations  of  different  dates,) 
the  principal  sum,  representing  the  value  of  the  ship  at  the  time  of  her 
loss,  and  the  actual  cost  of  hfiv  outfit.  He  rejected  all  claims  for  pro- 
spective catch  and  earnings;  he  allowed  some  small  sums  for  necessary 
expenses  incurred  by  the  crew  in  traveling ;  he  also  allowed  to  some  of 
them  moderate  sums  for  three  months^  wages ;  and  he  allowed  interest 
at  6  per  cent,  from  the  date  of  the  loss,  as  the  necessary  result  (in  his 
judgment)  of  the  liability  of  the  Brazilian  Government  for  the  principal 
amount. 

This  decision,  like  those  before  examined,  proceeded  upon  ordinary 
juridic^  principles.    Tl;e  Brazilian  Government,  by  their  officers  and 

—  i_jj —  - — - 

^  Dispatch  of  Mr.  Fish  to  Mr.  Blow,  coDimunicated  to  Baron  Cotegipe  on  the  28th 
December.  1869. 
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soldiers,  had  wrongfully  taken  possession  of,  and  had,  in  effect,  de- 
stroyed, a  United  States  ship  within  their  jarisdiction,  which  was  enti- 
tled to  their  protection.  For  the  full  value  of  the  loss  so  inHicted  upon 
subjects  of  the  United  States,  they  became  immediately  and  directly 
responsible,  as  much  as  if  they  had  seized  and  detained  the  ship,  under 
circumstances  enabling  them  to  restore  it  to  its  owners.  Eestitution  of 
the  ship  itself  being  impossible,  a  full  compensation  and  indemnity 
became  actually  due,  from  the  moment  of  the  loss ',  and  the  payment  of 
this  compensation  and  indemnity,  though  promptly  claimed,  was  for 
many  years  delayed.  The  amount  of  the  principal  loss  was  properly 
investigated  and  accurately  determined,  and  the  interest  given  was  accu- 
rately computed  upon  that  amount. 

28.  In  every  point  of  importance,  with  respect  to  the  principles  in- 
volved, this  last  precedent  (like  those  which  had  gone  before  it)  stands 
in  absolute  contrast  with  the  present  case.  In  this,  as  in  the  earlier 
eases,  (to  sum  up  the  whole  matter  shortly,)  those  elements  were  found 
to  be  present,  which  were  juridically  necessary  to  constitute  a  right  to 
interest ;  and  interest  was  accordingly  given  as  a  matter  of  strict  right. 
In  the  present  case  all  these  elements  are  absolutely  wanting;  and,  in- 
stead of  them,  others  are  present,  the  effect  of  which  is  not  to  support, 
but  to  repel,  the  claim  of  interest,  even  if  the  appeal  is  made,  not  to 
any  rule  or  principle  of  public  law,  but  to  the  exercise  of  a  reasonable 
and  equitable  discretion. 

RouNDELL  Palmer. 


XII.-REPLY  ON  THE  PART  OF  THE  UNITED  STATES  TO  THE  AR- 
GUMENT OF  HER  BRITANNIC  MAJESTY'S  COUNSEL  ON  THE 
ALLOWANCE  OF  INTEREST  IN  THE  COMPUTATION  OF  INDEM- 
NITY UNDER  THE  TREATY  OF  WASHINGTON. 


The  question  upon  which  the  Tribunal  is  understood  to  have  admitted 
argument  on  the  part  of  Her  Britannic  Majesty's  Government  is, 
^^  Whether,  supposing  a  capital  sum  as  an  adequate  measure  of  injury, 
in  the  judgment  of  the  Tribunal,  has  been  arrived  at,  the  proper  indem- 
nity for  that  injury  involves  the  allowance  of  interest  as  a  part  of  that 
indemnity  from  the  date  when  the  losses  accrued  to  the  sufferers  (and 
as  of  which  the  capital  of  the  losses  has  been  computed)  until  the  in- 
demnity is  paid  ^  ^  We  have  had  an  opportunity  to  read  the  argument 
of  Her  Britannic  M^vjesty's  Counsel  submitted  to  the  Tribunal  upon  this 
question,  and  now  avail  ourselves  of  the  right  under  the  Treaty  to  reply 
to  it,  so  far  as  such  reply  seems  to  us  suitable. 

I.  It  is  important  in  reference  to  this  question,  as  we  have  hereto- 
fore had  occasion  to  suggest  in  respect  to  other  questions  opened  for 
discussion  by  the  Tribunal,  to  confine  the  argument  within  proper  limits. 
By  doing  this  in  the  present  case,  we  may  very  briefly  dispose  of  much 
that  occupies  a  good  deal  of  space  in  the  learned  CounsePs  argument. 

(a)  The  question  assumes  that  a  method  of  measuring  the  injury  to 
the  IJnited  States,  and  the  indemnity  therefor  from  Great  Britain,  has 
been  adopted,  which  takes  account  of  the  losses  suffered  as  of  the 
dates  (actual  or  average)  when  they  were  suffered,  and  fixes  an  amount 
in  money  which,  if  then  paid  to  the  sufferers,  would,  in  the  judgment  of 
the  Tribunal,  be  an  adequate,  and  no  more  than  an  adequate, indemnity 
for  such  losses  to  the  sufferers.  Upon  this  view  of  the  capital  sum,  in 
respect  of  which  the  allowance  or  refusal  of  interest  thereon  is  in 
question,  (and  no  other  view  seems  admissible,)  it  is  impossible  to  raise 
any  other  points  for  debate  than  the  following : 

First.  Is  the  delayed  payment  of  a  sum  which,  if  paid  at  an  earlier 
date,  would  then  be  only  an  adequate  payment,  still  an  adequate  pay- 
ment without  compensation  for  the  delay  ? 

There  can  be  but  one  answer  to  this  question.  The  earlier  and  the 
later  payments  cannot  both  be  adequate,  and  not  more  than  adequate, 
to  the  same  obligation,  unless  they  are  equivalent  to  each  other.  But 
common  sense  rejects  the  proposition  that  a  present  payment  of  money 
and  a  delayed  payment  of  the  same  sum  are  equivalent.  They  are  not 
the  same  to  the  creditor  or  sufferer  who  receives  the  payment,  nor  to 
the  debtor  or  wrong  doer  who  makes  the  payment. 

Compensation  for  the  delay  of  payment  is  necessary  to  make  present 
and  delayed  payments  equivalent  to  each  other,  and  each  equal  to  the 
same  obligation. 

It  thus  being  clearly  impossible  that  earlier  and  later  payment  should 
be  equivalent,  whenever,  in  fact,  only  the  later  payment  can  be,  and  is- 
to  be,  made,  it  must  draw  with  it  the  compensation  for  the  delay  in  the 
nature  of  interest,  provided  it  is  intended  that  the  parties  should 
stand  after  the  delayed  payment  as  they  would  have  stood  after  an 
earlier  payment. 
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Second.  It  will  be  readily  admitted  that  this  necessary  compensation 
for  delay  in  payment  of  a  sum,  which  has  been  computed  as  a  just  pay- 
ment, if  made  without  any  delay  therein,  cannot  be  justly  withheld,  un- 
less there  shall  have  been  some  fault  on  the  part  of  the  creditor  or 
sufferer  whereby  the  delay  of  the  adequate  payment  is  imputable  to 
him. 

We  imagine  that  the  principles  of  private  law  governing  this  question 
and  justifying  the  refusal  of  interest  for  delay  of  payment  all  turn  upon 
this,  viz :  that  the  debtor  was  ready  to  pay  and  the  creditor  wasunwill- 
ing  to  receive. 

It  is  true,  in  addition,  that  the  jurisprudence  of  Great  Britain  and 
of  the  United  States  permits  nothing  but  an  actual  tender  of  the  suffi- 
cient sum,  and  a  continued  keeping  of  the  sum  good  for  payment  oh  the 
part  of  the  debtor,  and  a  refusal  to  receive  on  the  part  of  the  creditor, 
to  stop  the  running  of  interest  on  thcf  debt. 

The  other  class  of  cases,  in  which  the  debt  is  frequently  spoken  of  as 
not  drawing  interest,  more  accurately  should  be  described  as  a  situation 
wherein  the  transactions  between  the  parties  do  not^  culminate  in  any 
obligation  of  one  party  to  pay,  or  right  of  the  other  party  to  demand^ 
until,  as  a  part  of  those  transactions,  there  has  been  an  ascertainment 
of  amounts,  and  a  demand  of  payment. 

These  are  cases  of  mutual  accounts,  or  of  open  demands,  as  yet  un- 
liquidated. Until  the  eventual  creditor  strikes  his  balance,  or  computes 
and  demands  his  debt,  there  is  no  delay  of  payment^  requiring  comi>ensa- 
tion  between  the  parties. 

Third.  There  seems  to  be  no  other  possible  reason  in  the  nature  of 
things  for  refusing  to  add  interest  for  delayed  payment  to  a  sum  which 
was  a  mere  indemnity,  had  it  been  promptly  paid,  other  than  a  disposition 
not  to  give/wM  indemnity,  that  is,  an  intention  to  apportion  the  loss. 

But  this  disposition,  if  it  should  be  just,  can  hardly  be  said  to  raise 
any  question  of  the  allowance  of  interest  any  more  than  of  the  allow- 
ance of  principal.  It  will  be  all  the  same  to  the  American  sufferer  who 
fails  to  receive  the  full  indemnity  which  delayed  payment  involves^ 
whether  the  sum  which  is  actually  paid  him  is  computed  by  the  Tribunal 
as  half  his  principal  loss  with  interest  added,  or  the  whole  of  his  prin- 
cipal loss  without  interest.  It  is  all  the  same  to  Oreat  Britain  in  making 
the  payment,  whether  the  reduction  from  a  full  indemnity  is  computed 
by  refusing  the  full  capital,  and  calculating  interest  on  the  part  allowed,, 
or  by  allowing  the  full  capital  and  refusing  all  interest  upon  it.  The 
fact  that  full  indemnity  is  or  is  not  given  cannot  be  disguised.  It  will 
not  be  more  than  given  because  interest  is  allowed.  It  will  not  be  any 
less  withheld  because  the  part  withheld  is  withheld  by  the  refusal  of 
interest. 

II.  If  these  views  are  correct  it  will  be  seen  that,  notwithstanding  the 
very  extended  discussion  of  Her  Britannic  Majesty's  Counsel,  the  real 
considerations  which  should  affect  the  allowance  or  disallowance  of  in- 
terest in  the  computation  of  the  award  of  the  Tribunal  lie  within  a 
very  narrow  compass. 

(a)  We  may  lay  aside  all  the  suggestions  that  interest  on  the  capital  sum,, 
as  it  has  been  adopted  or  sball  be  adopted  by  the  Tribunal,  should  not 
be  allowed,  because  the  capital  is  or  is  like  to  be  excessive,  and  interest 
would  be  an  additional  injustice. 

These  ideas  are  put  forth  in  sections  14, 17,  and  18  of  the  learned 
Counsel's  argument  under  two  heads,  (1)  that  the  computation  by  the 
Tribunal  of  the  capital  will  be  excessive  per  se,  and  (2)  that  it  will  be 
excessive  by  adopting  in  coin  values  that  arc  stated  in  paper  currency. 
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Id  the  first  place,  all  this  is  not  a  reason  for  refusing  interest  but  for 
correcting  the  computation  of  capital  on  which  the  interest  should  be 
computed.  We  cannot  enter  into  any  such  rude  judgment  as  this. 
We  are  not  invited  to  criticise  the  Tribunal's  computation  of  the  capital 
of  the  losses.  We  are  not  advised  what  that  computation  is  or  is  to  be. 
We  have  exhibited  to  the  Tribunal  evidence  and  computations  bearing 
upon  the  just  measure  of  the  capital  of  the  losses.  If  those  should  be 
adopted  by  the  Tribunal,  there  is  no  danger  of  excessive  indemnity  to 
the  sufferers.  We  have  also  exhibited  to  the  Tribunal  the  evidence  and 
the  reasons  upon  which  we  insist  that  the  valuations  given  to  property 
in  the  "Claims'' as  presented  are  to  be  paid  in  coin.  We  do  not  re- 
peat them  here.  But  we  protest  against  an  attack,  in  the  dark,  upon 
the  Tribunal's  measure  of  the  capital  of  the  losses,  under  the  form  of  an 
argument  against  the  allowance  of  interest.  ^ 

(b)  We  may  also  lay  aside  the  suggestions  prejudicial,  to  the  allowance 
of  interest  on  the  claims  which,  by  subrogation  or  assignment,  have 
been  presented  by  the  insurers  who  have  indemnified  the  original  suf- 
ferers. So  far  as  Great  Britain  and  this  Tribunal  are  concerned,  who 
the  private  sufferers,  and  who  represent  them,  and  whether  they  were 
insured  or  not,  and  have  been  paid  their  insurance,  are  questions  of  no 
importance.  But  it  is  worth  while  to  look  this  argnment  in  the  face  for 
a  moment.  Some  of  the  sufferers  by  the  depredations  of  the  Alabama, 
the  Florida,  and  the  Shenandoah  were  insured  by  American  under- 
writers. These  suflterers  have  collected  their  indemnity  from  the  under- 
writers, and  have  assigned  to  them  their  claims. 

The  enhanced  premiums  of  insurance  on  general  American  commerce 
have,  presumptively,  enriched  the  insurance  companies.  Great  Britain 
should  have  the  benefits  of  these  profits,  and  the  underwriters,  at  least, 
should  lose  interest  on  their  claims !  It  is  difficult  to  say  whether  the 
private  or  the  public  considerations  which  enter  into  this  syllogism  are 
most  illogical.  Certainly  we  did  not  expect  that "  the  enhanced  payments 
o/insuranccj^  which  Great  Britain  could  not  tolerate,  and  the  Tribunal  has 
excluded  as  too  indirect  consequences  of  the  acts  of  the  cruisers  to  be 
entertained  tchen  presented  hy  the  merchants  who  had  paid  them^  were  to 
be  brought  into  play  by  Great  Britain  itself  as  direct  enough  in  the 
general  business  of  underwriting,  to  reduce  the  indemnity  on  insured 
losses,  which,  if  uninsured,  they  would  have  been  entitled  to. 

(c)  Equally  irrelevant  to  this  particular  question  of  interest  are  the 
considerations  embraced  in  section  11  of  the  learned  Counsel's  argu- 
ment. These  relate  (1)  to  the  fact  that  the  belligerent  aid  given  by 
Great  Britain,  for  which  it  is  now  to  be  charged  as  responsible,  were 
given  in  aid  of  the  rebels  against  the  Government  of  the  United  States 
in  their  attempt  to  overthrow  it,  and  that  by  the  triumph  of  the  Gov- 
ernment these  rebels  have  been  merged  in  the  mass  of  the  population 
of  the  United  States.  This  idea,  as  intimated  in  the  principal  discus- 
sions of  the  British  Case  and  Counter  Case,  has  been  responded  to  by  us 
already,  so  far  as  it  seemed  to  us  to  require  response.  ^Argument,  p. 
479.)  It  certainly  has  no  special  application  to  the  question  of  interest. 
The  notion  seems  more  whimsical  than  serious,  but  whatever  weight  it 
possesses  should  have  been  insisted  upon  before  or  while  making  the  Treaty 
of  Washington.  The  terms  of  that  Treaty  have  relieved  the  Tribunal 
from  any  occasion  to  weigh  this  argument. 

But  (2)  in  section  11  of  the  learned  Counsel's  argument  it  is  insisted 
that  the  allowance  of  interest,  as  a  part  of  the  indemnity,  should  be 
aiffected  by  the  circumstances  of  the  failure  of  the  United  States  sooner 
to  cut  short  the  career  of  the  cruisers,  for  whose  depredations  Great 
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Britain  is  now  held  responsible.  A  plea  to  this  effect,  based  upon 
efforts  of  Great  Britain  to  arrest,  disarm  or  confine  these  cruisers,  and 
thus  reduce  the  mischiefs  for  which  it  is  held  responsible,  would  have 
had  some  merit.  Bat,  alas !  the  Proofs  furnish  no  support  for  such  a 
plea. 

As  to  the  action  of  the  United  States,  however  unsuccessful,  it  will 
be  time  enough  for  Great  Britain  to  criticise  it  as  inefficient  when  its 
Navy  has  attempted  the  chase  of  these  light-footed  vagabonds,  which 
found  their  protection  in  neutral  ports  from  blockade  or  attack,  and 
sought  remote  seas  for  their  operations  against  peaceful  commerce. 
But  this  consideration  has  no  special  application  to  the  question  of 
interest 

III.  We  now  come  to  an  examination  of  some  suggestions  which 
purport  to  bear  upon  the  question,  whether  there  may  not  be  found  in 
the  relations  between  the  parties  in  respect  to,  and  their  dealings  with, 
these  claims,  some  reasons  why  interest  should,  for  affirmative  cause, 
be  withheld. 

(a)  It  is  said  that  Great  Britain  is  not  in  a  position  of  having  had 
"value  to  herself  J  and  so  the  reasons  for  adding  interest  against  one  who 
withholds  a  debt  representing  money  that  he  has  had  and,  actually  or 
presumptively,  keeps  and  enjoys,  or  detains  property  whose  profits  he 
actually  or  presumptively  receives  and  enjoys,  do  not  apply. 

It  is  true,  these  precise  reasons  do  not  apply,  and  they  do  not  any 
more  in  a  multitude  of  private  cases,  where,  nevertheless,  the  indem- 
nity exacted  for  wrong-doing,  or  the  payment  required  to  make  whole 
the  creditor,  involves  the  payment  of  interest. 

It  has  never  been  suggested  that,  when  the  injary  consisted  in  an 
actual  destruction  of  property,  the  wrong-doer  was  less  liable  for  inter- 
est as  a  part  of  a  delayed  indemnity  than  when  he  had  applied  it  to 
his  own  use,  and  reaped  the  advantages  thereof.  Bo,  too,  in  matter  of 
contract,  the  surety  being  liable  for  the  debt,  is  just  as  liable  for*  the 
interest  as  if  he  had  received  and  was  enjoying  the  money.  So,  too, 
where  one  is  made  responsible  for  the  injury  which  his  dog  has  done  to 
his  neighbor's  sheep,  he  pays  interest  for  delayed  indemnity  just  as 
much  as  if  he  wore  their  wool  or  had  eaten  their  mutton. 

In  fine,  the  question  in  respect  of  contracts  is,  whether  the  contract 
expresses  or  imports  interest,  and,  in  respect  of  torts,  whether  indem- 
nity is  demandable  or  is  to  be  mitigated.  If  indemnity  is  demandable, 
it  has  never  been  held  to  be  complete  unless  it  included  compensation 
for  delay.  Besides,  in  this  actual  case,  suppose  that  twenty  millions  of 
dollars  are  a  measure  of  the  indemnity  that  Great  Britain  should  pay 
for  the  capital  of  the  losses  suffered  for  which  it  is  responsible.  This 
means  that,  if  that  sum  had  been  paid  when  the  loss  happeited,  the 
sufferer  would  have  been  made  whole  and  the  wrong  satisfied.  Instead 
of  that  adjustment  having  been  made,  instead  of  that  sum  of  money 
having  then  passed  from  the  wealth  of  Great  Britain  into  the  hands  of 
the  sufferers,  they  have  been  kept  out  of  it,  and  Great  Britain  has  re- 
tained it.  It  is  in  vain  to  say  then  that  the  delay  of  payment  has  not 
left  Great  Britain  in  the  possession  of  the  money  during  the  interval, 
for  the  contrary  is  true.  The  lapse  of  time  has  all  the  whUe  been  to 
the  gain  of  the  indemnifier  and  to  the  loss  of  the  sufferer,  unless  interest 
added  corrects  the  injustice  of  delay. 

(b)  But  it  is  said  that  the  indeterminate  or  unascertained  amount  of 
these  injuries  precludes  the  allowance  of  interest  on  the  capital  that  shall 
be  finally  ascertained.  To  us  this  seems  no  more  sensible  than  to  say  that 
interest  should  not  be  allowed,  because  the  date  from  which  or  to  which 
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it  was  to  run,  also  needed  to  be  ascertained  before  it  coald  be  compated* 
The  problem  before  the  Tribanal,  as  bearing  npon  this  question  of  in- 
terest, may  be  very  simply  stated. 

The  injuries  for  which  Great  Britain  is  to  make  indemnity,  happened 
in  the  years  1863  to  1865.  The  Treaty  of  Washington  provides  that 
the  sum  for  their  indemnity,  as  fixed  by  the  Tribunal,  shall  be  paid 
within  one  year  after  the  award. 

What  sum,  payable  as  of  this  date,  will  be  an  indemnity  for  destrac- 
tion  of  property  occurring  seven,  eight,  and  nine  years  ago  I 

Manifestly,  the  question  whether  Great  Britain  should  pay  interest 
is  an  inseparable  part  of  the  question  whether  it  is  to  make  indemnity. 

(c)  But  it  is  said  that  for  a  certain  period  of  time  the  United  States 
are  responsible  for  the  delay  of  payment  by  Great  Britain,  and  for  that 
period  Great  Britain  should  be  exempted  from  interest.  This  period  is 
put  as  from  the  failure  of  the  Johnson-Clarendon  Convention,  negotiated 
in  London  January,  1869,  but  not  ratified  by  the  United  States.  If 
this  means  anything,  it  means  that  Great  Britain,  in  January,  1869,  was 
ready  then  to  pay  to  the  United  States  the  sum  that  this  Tribunal  shall 
find  reason  to  fix  under  the  Eules  of  the  Treaty  of  Washington,  and  so 
notified  the  United  States.  The  intervening  delay,  consequently,  in  the 
receipt  of  the  money  is  chargeable  to  the  United  States.  Thus  put, 
the  proposition  is  intelligible,  but  utterly  unsupported  by  the  facts  of 
the  case. 

Great  Britain  has  never  admitted  its  liability  to  the  United  States  in 
the  premises  for  a  single  ship  destroyed  by  any  one  of  the  cruisers, 
nor  is  it  pretended  to  the  contrary.  Of  what  value  is  it  then  to  say, 
that  if  Great  Britain  and  the  United  States  had  been  able  to  agree  upon 
different  and  earlier  arbitration  there  might  have  been  an  earlier  award, 
and  so  interest  should  cease  from  a  date  when  Great  Britain  was  ready 
to  a^ede  to  an  arbitration  upon  certain  terms  which  the  United  States 
rejected  ?  Certainly  the  efficacy  of  this  novel  limitation  on  the  running 
of  interest  must  date  from  the  probable  period  of  the  award  under  the 
failing  arbitration.  Upon  no  reasonable  conjecture  could  the  commis- 
sion of  claims  arranged^ by  that  convention  have  produced  its  award  at 
all  in  advance  of  what  may  be  expected  ^om  this  Tribunal. 

We  leave  out  of  consideration,  as  wholly  irrelevant,  the  suggestions 
that  it  was  to  the  non-concurrence  of  the  Senate  of  the  Unit^  States 
that  the  failure  of  the  previous  attempt  at  arbitration  was  due.  That 
arbitration  failed  because  the  United  States  did  not  ratify  the  con- 
vention. But  to  give  any  force  to  this  argument,  it  should  appear  that 
the  United  States  in  the  present  Treaty  have  simply,  at  a  later  date^ 
concurred  in  what  they  then  refused.  This  is  not  pretended.  Indeed, 
it  is  to  the  presence  of  the  Three  Eules  of  the  Treaty  of  Washington 
as  the  law  of  this  Arbitration  that  Great  Britain  seems  disposed  to 
attribute  its  responsibility  to  the  United  States,  if,  in  the  judgment  of 
this  Tribunal,  it  shall  beheld  responsible.  We  respectfully  submit  that 
there  is  no  support,  in  fact  or  in  reason,  for  this  attempted  limitation  on 
the  period  of  interest  to  the  date  of  the  Johnson-Clarendon  Conven- 
tion. 

(d)  The  argument  of  the  learned  Counsel  concludes  with  a  criticism 
upon  the  cases  under  the  Jay  Treaty,  and  under  the  Treaty  of  Ghent, 
and  the  case  of  the  Canada,  as  decided  by  Sir  Edward  Thornton,  all  of 
which  were  adduced  by  us  in  our  principal  argument  as  pertinent  on 
the  question  of  interest,  (p.  220.)  We  must  think,  with  great  re- 
spect to  the  observations  of  the  learned  Counsel  upon  these  cases,  that 
their  authority  remains  unshaken.    We  resi>ectfully  submit  herewith  a 
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statement,  showing  what  computation  of  interest  we  suppose  would 
jightly  satisfy  the  demands  of  .the  United  States  in  this  behalf. 

In  conclusion,  we  may  be  permitted  to  repeat,  in  reference  to  this  ele- 
ment of  computatioi^  of  a  just  indemnity,  what  we  have  said  on  the 
general  measure  of  indemnity  : 

This  principal  question  having  been  determined,  if  Great  Britain  is  held  responsible 
.for  these  injuries,  the  people  of  the  United  States  expect  a  just  and  reasonable  meas- 
ure of  compensation  for  the  injuries  as  thus  adjudicated,  in  the  sense  that  belongs  to 
this  question  of  compensation,  as  one  between  nation  and  nation.    (American  Argu- 
ment, p.  225.) 

It  is  a  matter  of  the  greatest  interest  to  both  nations  that  the  actual 
injuries  to  private  sufferers  from  the  depredations  of  the  cruisers,  for 
which  Great  Britain  shall  be  held  responsible,  shall  be  fairly  covered 
and  satisfied  by  that  portion  of  the  award  what  shall  be  applicable  to 
and  based  upon  them.  That  this  cannot  be  expected  without  an  allow- 
ance of  interest,  is  obvious. 

A  recognized  right  to  indemnity,  and  a  deficient  provision  of  such 
indemnity,  should  be  the  last  thing  to  be  desired  as  a  solution  of  this 
great  controversy  between  these  nations. 

Wm.  M.  Evarts. 
C.  Gushing. 
M.  E.  Waitb. 


NOTE  TO  THE  REPLY. 
Summary  of  the  American  claims^  with  interest  at  7  per  cent  added. 


Alabama  ... 

Florida 

8henMidoah 


Principal. 


16,557,(590  00 
4, 616, 303  93 
3,663,277  46 


14, 837, 271  39 


Interest. 


|4, 740, 420  04 
3, 257, 760  85 
2, 123, 741  46 


10,121,922  35 


Total. 


111,296,110  04 
7,874,664  78 
5, 787, 018  90 


24, 959, 193  72 


In  case  the  Arbitrators  reject  column  5,  under  the  heading  Shenan- 
doah, the  total  amount  of  claims  will  be — 


Principal. 

Interest. 

Total. 

$14,476,921  39 

|9, 615, 659  26 

123. 993, 189  65 

NOTE. 


(a)  Interest  is  calculated  above  at  the  rate  of  7  per  cent,  a  year. 

\h)  It  is  calculated  for  the  true  average  of  time  of  the  captures  by 
€ach  cruiser^  namely :  By  the  Alabama,  for  ten  years  and  two  months ; 
by  the  Florida,  for  ten  years  and  one  month ;  by  the  Shenandoah,  for 
eight  years  and  five  months. 
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ALABAMA. 


Names  of  T€ssel8. 


CO 

'M 


© 

s 


a 
o 


Alert 

Altamaha 

Benj.  Tucker  ... 

Courser 

Elisha  Dunbar . . 

Kate  Cory 

Kingfisher 

Lafayette  2d 

Levi  Starbuck-. . 

Nye 

Ocean  Rover 

Ocmnlgee 

Virginia 

Weather  Gnage  . 

Brilliant 

Chas.Hill 

Conrad 

Crenshaw 

Express 

Golden  Eagle  ... 

Jabez  Snow 

John  A  Parks  . .'. 
Lafayette.... ... 

Lamplighter .... 

Ix>ui8ia  Hatch  . . 

Palmetto 

Rockingham. ... 
S.  Gildersleeve . . 

Wave  Crest 

Amanda 

Amazonian 

Anna  F.  Schmidt 

Contest 

Dorcas  Prince . . . 

Dunkirk 

Golden  Rule . 

Lauretta 

Martaban 

Olive  Jane 

Parker  Cook 

Sea  Bride 

Talisman 

Sea  Lark 

T.  B.  Wales 

Tycoon 

Union  Jack 

Winged  Racer... 

Manchester 

Chastelaine 

Emma  Jane 

Highlander  ..... 

Sonora 

Ariel 

Justina 

Morning  Star  ... 


144, 803  91 

27,165  60 

127, 610  06 

, 50, 752  53 

88  200  00 

53  760  25 

53, 292.  17 

111,747  00 

168,415  00 

107,974  25 

145,271  03 

269,505  00 

77,025  00 

23, 515  00 

135,457  83 

56, 464  93 

101,646  00 

34, 399  49 

103,820  00 

129, 222  50 

104, 518  00 

137,715  50 

132,250  10 

34,355  00 

95, 625  00 

27,858  33 

189,964  05 

48. 015  00 

64,629  10 

78, 678  01 

143, 612  82 

308,544  49 

158, 465  97 

69,644  60 

21,250  00 

96, 840  70 

37,264  64 

69, 662  75 

97,383  66 

31,089  56 

155,944  12 

247,705  00 

323,725  14 

241,261  24 

456, 589  00 

179,044  63 

:J85, 867  91 

173,080  92 

17, 595  55 

86,557  34 

206, 171  00 

102, 964  44 

10, 423  38 

7, 000  00 

5,614  40 


t:  ®  A  * 

^^^"^ 

«  ft.  . 
^  P  ^  k 
«  .  -♦»  ft 
u-^  aim 

CP  fl  o  S 

l-H 


>*^  2 


No  date. 

$28, 

September,  ] 

L862 

17, 

September,  1 

L862 

84, 

September,  1 

1862 

33, 

September,  ] 

1862 

58, 

April, 
March,          1 

L863 

33, 

L863 

33, 

April,            1 

1863 

69, 

November,    ] 

1862 

109, 

April,            ] 

L863 

67, 

No  date. 

92, 

September,  ] 

L862 

177, 

September,  ] 

1862 

50, 

September,  1 

L862 

15, 

October,        ] 

1862 

88, 

March,          1 

1863 

35, 

June,  i 

L863 

62, 

October,        ] 

L862 

22, 

July,             1 

L863 

63, 

February,     ] 

L863 

B2, 

May,              ] 

1863 

64, 

March,          ] 

1863 

86, 

October,        J 

1862 

86, 

October,       ] 

1862 

22, 

April,             1 

1863 

65, 

February, 

L863 

17, 

April,            ] 

L864 

107, 

May,             1 

1863 

29, 

October,        ] 

1863 

38, 

November,    ] 

1863 

46, 

June,             ] 

1863 

88, 

July,             ] 

1863 

188, 

November,    1 

L863 

93, 

April,            1 

1863 

43, 

October,         ] 

L862 

13. 

[863  T 

56, 

October,       1 

L862 

24, 

December,    ] 

L863 

40, 

February,     ] 

1863 

61, 

November,    1 

1862 

20, 

August,         ] 

L863 

94, 

June,             ] 

L863 

152, 

May,              ] 

L863 

200, 

November,    ] 

1862 

156, 

Mar.  or  Apr.,  ] 

1864 

260, 

May,              1 

1863 

HI, 

November,    1 

1863 

227, 

October,        1 

1862 

113, 

January,       ] 

186:^ 

11, 

January,       ] 

L864 

60, 

December,    1 

1863 

120, 

December,    ] 

186;^ 

60, 

December,    1 

L862 

6, 

No  date. 

4, 

March,           ] 

1863 

3, 

874  50 
929  .'W 
222  64 
496  7a 
212  00 
700  16 
574  07 
841  87 
469  75 
483  90 
973  50 
873  30 
836  50 
519  90 
724  88 
572  90 
512  29 
531  66 
330  20 
056  29 
801  16 
7bO  76 
623  81 
H30  02 
503  12 
690  04 
324  04 
769  30 
454  31 
420  03 
321  88 
212  14 
494  92 
527  87 
918  75 
167  60 
406  34 
752  71 
838  62 
208  21 
346  19 
375  48 
70§  59 
819  80 
255  73 
007  67 
662  07 
368  00 
261  15 
203  26 
610  00 
234  20 
723  08 
480  00 

oin  07 
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Names  of  vessels. 


I. 


CO 

a 


o 

a 

o 
S 

< 


es 


o 

a 


5  n  o  2 

"S  ^  S  *> 
a  u  n  <M 


U    90 

o 
-  pi  c3  © 


Nora 

Starlight 

Baron  de  Castine 


$88, 025  00     March,  1863 

11,245  00     September,  1862 

1 ,  500  00     October,        1862 


6,557,690  00  | 
Add  one-sixth  in  order  to  increase  the  rate  to  7  per  cent 


$55, 455  75 

7,421  70 

9e2  50 


4,06^,217  18 
677, 202  86 


4,740,420  04 


The  average  time  for  the  computation  of  interest  on  the  value  of  the 
proi)erty  destroyed  by  the  Alabauiais  about  ten  years  and  two  months* 
We  have,  consequently,  the  following  comparative  results : 


American  Statement 
British  Statement . . . 


Principal. 


Interest  at  7  per 
cent,  for  ten 
years  and  two 
months. 


Total. 


$6, 557, 690  00 
3, 267, 678  00 


$4,740,420  04   $11,298,110  04 
2,363,620  36!    5,631,298  36 


Whatever  be  the  sum  fixed  by  the  Tribunal  as  a  base  for  the  compu- 
tation of  interest,  and  whatever  may  be  the  rate  that  it  decides  to  allow, 
the  average  time  for  the  computation  should  be  the  same  in  all  cases ; 
that  is  to  say,  ten  years  and  two  months. 


FLORIDA. 


Names  of  vessels. 


00 

s 


s 

© 

s 

< 


Golconda '  $169, 

Rienzi 20, 

Ada I  6, 

Elizabeth  Ann 8, 

Marengo |  7, 

Rufus  Choate* [  8, 

Wanderer ■  8, 

Anglo  Saxon l  63, 

Avon '  183, 

B.F.  Hoxie 115, 

Greenland 47, 

Southern  Cross !  79, 

WiUiam  C.  Clark '  29, 

Mary  Alviua '  20, 


19^92 
726  00 
300  00 
650  00 
746  00 
775  00 
389  00 
695  79 
851  40 
155  00 
170  00 
305  00 
556  91 
445  00 


ti*    ©    X    ©    w    ^ 


July, 

July, 

Jane, 

Jane, 

June, 

Jane, 

Jane, 

Augast, 

March, 

March, 

July, 

June, 

Jane, 

June, 


CO 


»-  "**  P  a  53  9  2 

©  fl  o  a  w-s's 

-*^  ©  e  S  ®  ^'S 
q  ©  S  ^  P^rs  © 


1864 
1863 
1863 
1863 
1863 
1863 
1863 
1863 
1864 
1863 
1864 
1863 
1864 
1863 


$93, 057  75 

12, 642  86 

3,874  50 

5, 319  75 

4,763  79 

5,396  62 

5, 159  23 

38, 535  95 

104, 795  29 

72,547  65 

25,943  50 

48, 772  57 

16,404  08 

12, 573  67 
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Name  of  vessels. 


o 

p 
a 
o 

9 


Aldebaran 

Clarence 

Commonwealth. . . 

Crown  Point 

Electric  Spark.... 

Henrietta 

Jacob  Bell 

Lapwing 

M.  J.  Colcord 

RedGlbnntlet 

Star  of  Peace 

William  B.  Nash. 

Oneida 

Windward 

Estelle 

Zelinda. 

Umpire 

Mondamin 

Corns  Ann 

General  Berry . . . , 
George  Latimer., 
Harriet  Stevens. 

Byzantium 

Goodspeed 

M.Y.Davis 

Tacony 

Whistling  Wind. 

Archer 

Ripple 


4, 616, 303  93 
Add  one  sixth  in  order  to  increase  the  rate  to  7  per  cent 


$30, 957  91 

26, 177  50 

470, 5.33  58 

436, 073  00 

468,366  83 

73, 556  94 

421, 986  40 

84, 085  00 

107, 896  21 

124, 475  94 

532, 128  65 

68,724  94 

471, 849  12 

22, 598  00 

24,925  00 

42,925  00 

35,530  00 

35, 549  00 

34, 485  00 

35,918  48 

49, 831  33 

51,925  00 

63, 240  51 

43, 218  30 

18,604  00 

39,622  00 

12,594  10 

4,300  00 

10,755  00 


• 

1. 

0 
ft 

o 

•«a 

t.  U] 

Qth 
ber, 
r    a 
e  of 
on. 

a 

cen 
moi 
tern 
yea 
dat 
cisi 

H 

1— « 

March, 

1863 

$19,503  48 

May, 

1863 

16,230  05 

April, 

1863 

394,083  48 

May, 

1863 

270, 365  26 

July, 

1864 

257,601  75 

April, 

1863 

45,973  08 

February 

,1863 

267,961  36 

March, 

1863 

50,453  55 

March, 

1863 

67,974  60 

June, 

1863 

76, 752  70 

March, 

1863 

335,241  04 

July, 

1863 

41,922  21 

April  S4, 

1863 

294, 905  70 

January, 

1863 

14, 462  72 

January, 

1863 

15, 952  00 

July, 

1864 

23,608  75 

June, 

1863 

21,850  95 

Sept., 

1864 

19,206  26 

January, 

1863 

22, 070  40 

July, 

1863 

21, 910  27 

May, 

1864 

27,905  54 

July, 

1864 

28,558  75 

June, 

1863 

38,892  91 

June, 

1863 

26, 579  25 

No  date. 

11,441  46 

June, 

1863 

24,367  53 

No  date. 

7,746  37 

No  date. 

2,644  50 

June, 

1863 

6, 614  32 
2, 792, 366  45 

►  7  per  cen 

it 

465,394  40 

3, 257, 760  85 

The  average  time  for  the  compatatioD  of  interest  on  the  value  of 
property  destroyed  by  the  Florida  and  her  tender  is  (about)  ten  years 
and  one  month. 

The  comparative  results  are : 


>   Principal. 

Interest  of  7  per 
cent,    for   ten 
years  and.  one 
month. 

Total. 

American  Statement 

$4, 616, 303  93 
2, 635, 573  00 

$3, 257, 760  85 
1,860,263  60 

$7, 874, 064  78 
4, 495, 836  60 

British  Statement. ................. 

Whatever  may  be  the  sum  fixed  by  the  Tribunal  as  a  base  for  the  com- 
putation of  interest,  and  whatever  may  be  the  rate  that  it  shall  decide 
to  allow,  the  average  time  for  the  computation  should  be  the  same  in 
all  cases,  namely,  ten  years  and  one  month. 
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SHENANDOAH. 


Names  of  vessels. 


Abigail 

Bmnswick 

CatheriDO 

CongFess 

Coviogton 

Edward  Carey 

Euphrates 

Favorite ,. 

Gen.  Williams 

Gipsey 

Hector 

Hillman 

Isaac  Ho  wland 

Isabella 

Jireh  Swift 

Martha 

Nassaa 

Nimrod 

Sophia  Thornton . . . 

Snsan  Abigail 

Waverly 

William  Thompson 
William  C.Nye.... 
Pearl 


Almira 

Enropa 

Gen.  Pike 

James  Maory. 

Milo 

Nile 

Richmond.... 

Splendid 

Australia 

Louisiana 


May,  1865 
Jane,  1865 
June,  1865 
June,  1865 
Jane,  1865 
April,  1865 
Jane,  1865 
June,  1865 
June,  1865 
June,  1865 
April,  1865 
June,  1865 
June,  1865 
June,  1865 
June,  1865 
June,  1865 
June,  1865 
June,  1865 
June.  1865 
June,  1865 
June,  1865 
June,  1865 
June,  1865 
April,  1865 


June,  1865 
June,  1865 
June,  1865 
June,  1865 


Names. 


a 
s 

o 

s 
0 
o 

5 

< 


flOO, 

103, 

93, 

177, 

88, 

72, 

96, 

169, 

113, 

95, 

125, 

157, 

205, 

159, 

107, 

129, 

181, 

162, 

106, 

56, 

135, 

180, 

98, 

55, 


^333,500  00 


9  ±  H  O     ' 

S  s  S  i«  fl 


531  79 

See  table  2. 

874  50 

Do. 

670  90 

Do. 

587  00 

Do. 

802  50 

Do. 

047  70 

Do. 

846  50 

Do. 

693  44 

Do. 

905  85 

Do. 

457  75 

Do. 

620  80 

Do. 

366  50 

Do. 

951  00 

Do. 

987  00 

Do. 

273  25 

Do. 

779  02 

Do. 

279  50 

Do. 

124  87 

Do. 

759  31 

Do. 

993  37 

Do. 

655  25 

Do. 

968  75 

Do. 

377  50 

Do. 

685  50 

Do. 

3,263,149  55  i 


Second  table. — Shenandoah. 


Claims. 


The  vessels  Edward  Carey,  Hector,  and  Pearl  were  cap-  , 

tured  in  April,  1865 !    $253,354  00 

The  Abigail  was  captured  in  May !      100,531  79 

The  other  vessels  were  captured  in  June,  1865 '  2, 909, 263  76 

Add  25  per  cent,  of  the  value  of  the  whalers '      400, 127  91 

I 

I 
Add  I  in  order  to  increase  the  interest  to  7  per  cent . . ..  i 

I  3,663,277  46 


Interest. 


♦127, 943  77 

50,265  89 

1,440,075  56 

202,064  59 


1,820,349  81 
303, 391  63 


2,123,741  44 


The  average  time  for  the  compatation  of  interest  on  the  value  of  prop- 
erty' destroyed  by  the  Shenandoah  is  nearly  eight  years  and  five  months. 
37  c 
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Comparative  Bedults. 


American  Statem  ent 
British  Statement ... 


Principal. 


$3,663,277  46 
1, 171, 464  00 


Intereat  at  7 
per  cent,  for 
8  years  and 
5  months. 


|3, 123, 741  44 
690,187  54 


Total. 


$5, 787, 018  90 
1,861,651  54 


If  the  Arbitrators  reject  as  doable  claims  the  claims  for  insurance  in 
column  five,  (5,)  the  American  Statement  will  be  as  follows : 


American  Statement. 
British  Statement . . . 


Principal. 


$3, 202, 957  46 
1, 171, 464  00 


Interest. 


♦1, 617, 478  37 
690, ltt7  54 


Total. 


$4,S20,405  83 
1,861,651  54 


Whatever  may  be  the  sum  fixed  by  the  Tribunal  as  a  base  for  the  com- 
putation of  interest,  and  whatever  may  be  the  rate  that  it  decides  to 
allow,  the  average  time  for  computation  should  be  the  same  in  all  cases, 
namely,  eight  years  and  five  months. 


XIII.-COMPARATIVE  TABLES,  PRESENTED  BY  THE  AGENT  OF 
THE  UNITED  STATES  ON  THE  19TH  OF  AUGUST,  1872,  IN  COM- 
PLIANCE WITH  THE  REQUEST  OF  THE  TRIBUNAL. 


In  accordance  with  the  instmctions  of  the  Tribunal^  the  Agent  and 
Counsel  of  the  United  States  have  caused  tables  to  be  prepared,  show- 
ing the  difiPerenees  which  exist  between  the  statements  of  claims  and 
losses  submitted  to  the  Tribunal  on  the  part  of  the  United  States,  for 
the  estimates  based  on  these  statements  which  have  been  presented  on 
the  part  of  Oreat  Britain. 

The  claims  presented  by  the  United  States  are  supported  by  sworn 
statements  presented  by  those  who  possess  the  necessary  information, 
and  they  exhibit  in  detail  the  items  which  go  to  form  the  sum  total,  and 
the  names  of  all  who  have  made  reclamation,  whatever  may  be  the  sum 
which  the  Tribunal  may  see  fit  to  award.  The  claims  on  the  part  of  pri- 
vate individuals  thus  computed,  verified,  and  submitted,  are  supported 
by  all  the  guarantees  of  their  good  faith' and  their  validity,  as  well  for 
their  genend  amount  as  for  the  other  facts  concerning  them  which  gov- 
ernments are  in  the  habit  of  requiring,  in  such  cases,  from  their  own  citi- 
zens. It  thus  appears  that  these  computations  show  the  entire  extent 
of  all  private  losses  which  the  result  of  the  adjudications  of  this  Tribu- 
nal ought  to  enable  the  United  States  to  make  compensation  for. 

In  certain  cases,  however,  there  is  reason  to  believe  that  more  claim- 
ants than  one  appear  for  the  same  injury.  In  such  cases  the  United 
States  have  impartially  presented  the  statements  of  all  the  claimants, 
intending,  when  the  proper  time  should  arrive,  to  endeavor  to  show,  from 
the  evidence,  what  sum  Great  Britain  should  injustice  be  held  to  pay,  by 
T^y  of  compensation  for  real  losses,  without  prejudice  to  conflicting 
rights.  We  have  done  our  best  to  prepare  tables  by  which  it  seems 
to  us  that  the  Tribunal  must  be  enabled  to  determine  with  sufficient 
accuracy  the  amount  of  these  double  claims,  if  indeed  any  such  exist. 

It  is  not  easy  to  conform  to  those  instructions  of  the  Tribunal  which 
require  the  preparation  of  tables  which  can  be  compared  with  those  of 
Great  Britain.  While  the  American  statement  sets  fi^rth  details^  and 
furnishes  the  Tribunal  with  all  the  necessary  means  of  making  a  minute 
examination,  vessel  by  vessel,  and  claimant  by  claimant,  the  British 
statement  is  a  generalization  based  on  certain  facts  which  are  tak^i  for 
granted,  and  which  exist,  in  the  opinion  of  the  authors,  in  the  commercial 
world.  It  is  not  therefore  possible  for  us  to  present  comparative  views 
touching  the  various  claimants  in  detail,  or  even  touching  the  various 
vessels  destroyed  by  the  cruisers. 

The  authors  of  the  British  statement  have  classified  our  claims  in  so 
arbitrary  a  manner  that  we  are  forced  to  confine  ourselves  to  a  compari- 
son of  the  sums  total  contained  in  their  classified  tables.  On  our  side, 
a  knowledge  of  these  sums  total  is  reached  by  following  the  evidence, 
step  by  step ;  on  theirs  by  a  process  of  reasoning.  The  two  systems 
difier  so  wMely  that  a  detailed  comparison  is  impossible.  All  that  re- 
mains for  us  to  do  is  to  beg  the  Tribunal  to  refer  to  what  has  already 
been  said  on  this  subject  in  the  American  Argument.  (American  Argu- 
ment, note  D.) 
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We  are,  therefore,  forced  to  follow  the  British  arrangeinent  ia  order 
to  compare  the  sums  total,  since  it  is  impossible  to  compare  our  views 
in  detail  or  according  to  any  combination  differing  from  that  which  is 
followed  in  their  arrangement.    We  give  their  classification  below : 

A. — Claims  arising  from  the  capture  of  whalers  or  fishing-vessels. 

B. — Similar  claims  arising  ^m  vessels  carrying  cargoes  composed  of  one  kind  of 
goods. 

C. — Similar  claims  arising  from  vessels  carrying  cargoes  composed  of  various  kinds 
of  goods. 

D. — Similar  claims  arising  from  vessels  in  ballast. 

E  and  F. — ^Divers  claims  which  could  not  properly  be  placed  in  any  of  the  above 
categories. 

Before  coming  to  special  vessels  we  desire  to  call  attention  to  three 
well-marked  points  of  difference  between  the  two  statements. 

(a)  The  United  States  ask  here,  as  they  have  already  done  in  their 
memorial  and  in  their  argument,  that  the  Tribanal  should  grant  them 
interest  on  the  sums  which  they  may  determine  to  regard  as  the  extent 
of  the  original  injury,  as  a  necessary  and  indispensable  part  of  the  in- 
demnity due  to  them  in  consequence  of  that  injury.  This  interest  ought 
to  be  at  the  ordinary  rate  which  prevails  in  the  United  States,  where 
the  damages  were  suffered  and  where  the  losses  are  to  be  indemnified. 
The  interest  should  be  computed  from  the  time  when  the  losses  occurred 
up  to  the  time  fixed  by  the  Tribunal  for  the  payment. 

(b)  In  the  American  statement,  especially  in  the  claims  arising  from 
the  destruction  of  whaling  vessels,  expected  profits,  or  ^'  the  prospective 
catch,''  is  included  in  the  computation  of  damages.  (See  American  Ar- 
gument, note  D.) 

(o)  According  to  the  arbitrary  assumption  of  the  British  statement, 
that  the  freight  claimed  by  tha  United  States  in  the  name  of  their  mer- 
chant navy  constitutes  '^  gross  freight,"  this  statement  rejects  all  claims 
for  freight,  while,  in  the  absence  of  any  evidence  to  the  contrary,  we 
assume  that  these  claims  are  for  ^'  net  freight." 

These  three  classes  form  in  the  sum  total  a  great  part  of  the  differences 
which  exist  between  the  two  statements. 

In  accorduice  with  the  suggestions  of  some  of  the  Arbitrators 
we  have  eliminated  from  the  tables  the  claims  submitted  in  favor  ot 
whaling  vessels  for  the  ^'  prospective  catch,"  the  amount  of  which  would 
be  $4,(K)9,302.50;  but  we  by  no  means  intend  to  withdraw  these  claims, 
or  to  intimate  that  we  do  not  consider  them  just.  On  this  subject  we 
refer  the  Arbitrators  to  the  note  alluded  to  at  the  close  of  the  Ameri- 
can Argument.  Should  the  Tribunal  share  our  views,  the  claims  for  in- 
juries suffered  by  these  vessels  should  be  proportionately  diminished. 
In  case  it  should  not  share  our  views,  we  should  ask  it  to  grant  us,  as 
an  equivalent,  interest  at  the  rate  of  25  per  cent,  on  the  value  of  the 
vessel  and  equipments. 

We  have  been  obliged  to  trust  to  arbitrary  estimates  in  regard  to  two 
subjects,  because  there  is  no  sworn  evidence  in  relation  to  them ;  viz : 

(A.)  The  pay  of  the  officers  and  crews  of  the  captured  vessels. 

(B.)  The  value  of  their  personal  effects. 

we  have  every  reason  to  believe  that  the  sums  total  which  we  submit 
to  the  Tribunal  are  for  the  most  part  correct  in  substance. 

(A.)  We  calculate  for  each  vessel  of  class  A,  whose  burden  did  not 
exceed  300  tons,  one  captain  at  $150  per  month ;  one  first  officer  at  $100 
per  month ;  one  second  officer  at  $75  per  month ;  one  third  officer  at 
$60  per  month ;  one  fourth  officer  at  $50  per  month  ;  four  helmsmen  at 
$40  each  per  month  ;  four  helmsmen  at  $30  each  pec  month  ;  and  four- 
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teen  men  at  $20  each  per  month ;  and  we  calculate  one  additional  man 
at  $20  per  month  for  every  fifteen  tons  in  excess  of  300  tons. 

In  the  statements  relative  to  the  vessels  designated  under  letter  A, 
there  is,  in  the  annexed  tables,  a  calculation  of  wages  which  exceeds 
the  correct  sum  of  $120  x>er  month  for  each  vessel.  The  error  is  cor- 
rected at  the  end  of  the  respective  columns  of  each  table,  and  the  sum 
total  is  finally  stated  correctly.  The  error  was  not  discovered  in  season 
to  correct  it  in  the  detailed  statements,  without  again  subjecting  the 
Tribunal  to  the  inconvenience  of  a  delay. 

For  each  vessel  of  classes  B,  G,  D,  E,  and  F,  whose  burden  did  not 
exceed  300  tons,  we  calculate  one  captain  at  $150  per  month ;  one  first 
officer  at  $100  per  month ;  one  second  officer  at  $75  per  month ;  and  ten 
men  at  $20  each  per  month.  For  every  additional  30  tons  we  calculate 
an  additional  man  at  $20  per  month. 

The  wages  are  calculated,  except  in  certain  specified  cases,  from  the 
commencement  of  the  voyage  up  to  the  time  of  the  capture,  and  when 
the  capture  took  place  in  the  Atlantic  Ocean,  or  when  the  capture  of  a 
vessel  whose  owner  resided  on  the  Pacific  coast  took  place  in  the  Pacific 
Ocean,  they  are  calculate  for  six  months  additional ;  for  nine  months 
additional  when  the  owner  resided  on  the  Atlantic  coast,  and  the  cap- 
ture took  place  in  the  Pacific  Ocean.  This  additional  sum  is  to  pay  the 
expenses  of  the  return  after  the  capture,  and  of  the  time  passed  on  the 
way. 

(B.)  In  some  cases  the  officers  or  men  have  presented  claims  for  the 
value  of  their  x>ersonal  effects.  We  have  submitted  no  claim  for  such 
persons  in  the  general  table  under  the  name  of  each  vessel.  When  no 
special  claim  is  presented  we  submit  a  general  claim,  according  to  the 
following  estimate,  viz,  for  each  captain  $1,000;  for  each  first  officer, 
$750 ;  for  each  second  officer,  $500 ;  for  each  third  and  each  fourth  of- 
ficer, $250 ;  and  for  each  helmsman  and  each  seaman  $100 ;  we  consider 
the^e  estimates  moderate. 

It  remains  for  us  to  explain  the  annexed  tables.  The  detailed  tables 
contain  six  columns,  numbered  respectively  1,  2,  3, 4,  5,  and  6.  Column 
1  contains  the  items  which  form  the  sum  total  of  the  claims  under  the 
name  of  each  vessel  captured.  We  give  the  name  of  each  vessel  capt- 
ured, its  burden  and  the  claims  which  were  presented  in  its  behalf  on 
the  15th  of  April.  We  add  a  statement  of  the  sums  which  must  be 
subtracted  from  the  sum  total,  and  of  those  which  must  be  added  to  it, 
according  to  the  rules  which  we  have  established.  Column  2  shows  the 
said  sum  total,  without  the  ^^  prospective  catch,"  the  ^<  expected  profits,'' 
or  the  <^  breaking  up  of  the  voyage.''  It  embraces  the  sums  which  are 
detailed  in  columns  3.  4,  and  5.  Column  3  shows  the  claims  for  in- 
surance which  are  unaoubtedly  not  double  claims.  Column  4  shows 
certain  claims  for  insurance,  in  regard  to  which  the  evidence  is  silent. 
It  is  possible  that  some  of  these  should  be  deducted  from  the  sum  total 
of  column  2 ;  this  can  only  be  determined  by  an  examination  of  the  facts 
in  each  case.  Column  5  shows  still  other  claims  for  insurance,  accord- 
ing to  which  the  owners  of  the  property  insured  claim,  at  the  same 
time,  full  indemnity  for  their  losses,  without  regard  to  the  insurance  em- 
br^ed  in  this  column.  It  is  for  the  tribunal  to  decide  whether  these 
claims  should  or  should  not  be  deducted  from  column  2.  Column  6 
contains  remarks. 

The  decisions  rendered  by  the  tribunal,  in  relation  to  the  Georgia, 
Sumter,  Chickamauga,  Tallahassee,  Eetribution,  &c.,  have  necessi- 
tated a  modification  of  the  certificates  of  the  Navy  Department  of  the 
United  States,  touching  the  national  claims,  which  certificates  were  pro- 
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daced  according  to  the  provi^ons  of  tbe  protocol  accompanying  the 
treaty  of  WaahUigton.    (American  Memorial^  French  text,  page  3.) 

In  the  annexed  tables  this  modification  has  been  made  by  deducting 
from  the  sum  total,  snlnnitted  December  15, 1871,  the  expenses  caused 
by  the  acts  of  vessels  for  the  acts  of  which  the  Tribunal  has  decided 
that  it  could  not  hold  Great  Britain  responsible. 

The  summing  up  shows  the  sum  total  of  the  claims  now  submitted  on 
the  part  of  the  United  States,  including  the  ^  prospectiye  catch,"  and 
the  sums  total  embraced  in  the  classified  British  estimates  submitted  in 
the  Gounter  Memorial  and  in  the  Argument  of  Great  Britain. 
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XIV -TABLES  PRESENTED  BY  THE  AGENT  OF  HER  BRITANMC 
MAJESTY  ON  THE  19TH  OP  AUGUST,  1872,  IN  COMPLIANCE 
WITH  THE  REQUEST  OF  THE  TRIBUNAL. 


PEELlMINAItY  STATEMENT. 

In  presenting  the  subjoined  tables  to  theTribanal,  as  required  by  the 
Arbitrators,  the  Agent  of  Her  British  Mc^esty  has  the  honor  to  pre- 
sent the  following  points  as  deserving  their  attention : 

I.  Great  Britain  should  not  be  considered  bound  to  make  compensa- 
tion to  the  United  States  for  the  sum  total  of  the  losses  occasioned  by 
any  of  the  cruisers  in  regard  to  which  the  Tribunal  may  be  of  the  opin- 
ion that  there  was  remissness  in  the  performance  o^  duty  on  the  part  of 
Great  Britain. 

II.  The  following  principles  should  be  observ-ed  in  estimating  the 
amount  of  compensation  : 

A.  All  doiible  claims  for  mmple  losses  should  be  rejected  5  such,  for  ex- 
ample, as  claims  presented  simultaneously  by  owners  and  insurance 
companies,  simultaneous  claims  for  loss  of  freight  and  loss  of  charter- 
party,  and  other  siipilar  claims  mentioned  on  pages  10  and  11  of  volume 
VII  of  the  British  Appendix,  and  which  amount  to  a  very  considerable 
sum. 

B.  Claims  for  prospective  gross  losses  of.  whalers  should  be  rejected, 
for  the  reasons  stated  on  pages  12, 13,  26y  and  27  of  volume  VII  of  the 
Appendix.  It  is,  indeed,  not  even  attempted  to  sustain  these  claims 
in  the  Argument  of  the  United  States ;  they  should,  therefore,  be  con- 
sidered as  virtually  abandoned. 

G.  It  is  impossible,  for  the  reasons  stated  on  page  13  of  the  same 
volume,  to  admit  the  claims  for  gross  acquired  profits  without  any  of 
the  necessary  deductions. 

D.  Claims  for  g^ross  freights  of  merchant- vessels  should  be  rejected, 
for  the  reasons  stated  in  extenso  on  pages  14, 15, 16,  and  17  of  the  same 
volume.  It  will  be  seen  that  it  is  not  even  attempted  to  sustain  them 
in  the  Argument  of  the  United  States,  and  they  should  therefore  be  con- 
sidered as  virtually  abandoned. 

E.  Profits  which  it  was  expected  to  gain  on  merchandise  in  the  ports 
to  which  the  vessels  were  bound  are  not,  for  the  reasons  stated  on  page 
17  of  the  same  volume,  a  proper  subject  of  compensation. 

F.  The  reasons  stated  on  the  pages  aforesaid  of  the  same  volume  of 
the  British  Appendix,  as  well  the  firmly-established  principles  of  juris- 
prudence, which  are  recognized  by  the  courts  of  the  United  States, 
England,  and  other  countries,  require,  as  a  suitable  means  of  compen- 
sating claimants  for  the  loss  of  vessels,  outfits,  profits,  and  freights, 
that  they  should  be  allowed  the  full  original  value  of  these  vessels  and 
of  these  outfits  at  the  beginning  of  each  voyage,  and  that  they  should, 
moreover,  be  allowed  so  much  per  cent,  of  this  value,  together  with  a 
sum  for  wages,  to  be  calculated  from  the  beginning  of  each  voyage  up 
to  the  day  of  the  capture,  as  has  been  stated  on  pages  13  to  17  and  26 
to  29  of  volume  VII  of  the  Appendix.  ;    ^** 

G.  The  proper  method  of  indemnifying  the  claimants  for  the  loss  of 
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their  merchandise,  and  of  the  profits  which  they  expected  to  realize, 
would  be  to  allow  them  the  valae  of  snch  merchandise  at  the  port  of 
shipment,  together  with  the  interest  on  this  same  valae,  calcolating 
from  the  commencement  of  the  voyage  up  to  the  time  of  the  capture. 

III.  It  is  impossible,  for  the  reasons  stated  on  page  17  of  the  afore- 
mentioned volume,  to  trust  to  the  value  placed  by  the  claimants  them- 
selves upon  their  property ;  and,  after  having  applied  the  above  princi- 
ples, it  will  be  proper  to  make  a  suitable  deduction  from  these  claims,  in 
order  to  reduce  them  to  the  sum  to  which  they  would  be  reduced  if  they 
were  referred  to  assessors,  or  to  the  sum  to  which  the  Government  of 
the  United  States  would  reduce  them,  in  case,  a  gross  sum  having  been 
allowed,  this  Gk)vernment  were  to  distribute  it  to  the  claimants. 

IV.  The  necessity  of  this  new  reduction  will  appear  from  the  follow- 
ing considerations : 

A.  The  United  States  now  admit  that  these  claims  have  never  been 
carefully  sifted.  It  is  hardly  necessary  to  call  attention  to  the  capital 
importance  of  this  admission. 

B.  It  has  been  clearly  shown  that  the  claims  are  exaggerated,  and 
that  the  statement  of  the  claims  contains  very  considerable  miscalcu- 
lations. 

G.  The  information  furnished  by  the  revised  statement  of  the  claims 
is  not  suflftcient  to  permit  the  value  of  the  property  for  which  compen- 
sation is  claimed  to  be  estimated  with  sufficient  certainty. 

D.  There  is  an  entire  absence  of  the  ordinary  documents  which  might 
prove  the  value  of  the  merchandise  and  freights,  such  as  bills  of  lading, 
manifests,  policies  of  insurance,  &c.;  and,  although  it  is  asserted  that 
these  documents  have  been  recorded  at  Washington,  the  Government 
of  the  United  States  has  never  compared  them  with  the  claims. 

y.  The  amounts  of  the  claims  being  almost  always  stated  in  *paper 
money  or  paper  dollars,  and^  the  ninth  article  of  the  Treaty  requiring 
that  the  compensation  should  be  allowed  in  gold,  it  is  essential  to  estab- 
lish the  relative  value  of  the  paper  dollar  and  of  the  gold  dolla^r  at 
the  time  when  the  claims  were  first  prepared.  It  is  evident,  judging 
from  the  relative  values  stated  in  one  or  two  of  the  claims,  that  this  is 
a  question  of  very  considerable  importance. 

Table  No.  I  gives  a  list  of  double  claims  prepared  openly  and  ex- 
pressly, and  which  are  obvious  to  any  one  reading  the  statement  even 
cursorily. 

Table  No.  II  gives  a  list  of  all  the  claims  for  gross  prospective  profits 
and  gross  freights  in  the  case  of  the  Alabama. 

Table  No.  Ill  contains  an  analysis  of  the  claims  connected  with  whal- 
ing-vessels captured  by  the  Alabama;  a  note  has  been  appended  ex- 
plaining the  table. 

Table  No.  lY  contains  an  analysis  of  the  claims  connected  with  mer- 
chant-vessels captured  by  the  Alabama. 

Table  No.  Y  contains  a  recapitulation  of  the  provisional  claims  and 
allowances  con nect>ed  with  the  Alabama;  a  brief  explanation  of  these 
allowances  has  been  added. 

Table  No.  VI  contains  an  analysis  of  the  claims  connected  with  the 
vessels  captured  by  the  Florida. 

Table  No.  VII  contains  a  recapitulation  of  the  provisional  claims  and 
allowances  connected  with  the  Florida;  a  short  explanation  of  these 
allowances  has  been  added. 

The  following  are  the  cases  in  which  double  claims  or  other  unjust 
claims  have  been  openly  and  designedly  made  in  the  statement.  In 
almost  all  cases  double  claims  are  advanced  tacitly  or  by  implication. 
Some  of  these  claims  will  be  searched  for  and  enumerated  elsewhere. 
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Table  No.  I. — List  of  double  daims. 


S  . 


82 

Gd 

80 
74 
76 

91 

111 

115 


253 

227 

237 
238 
240 
243 

244 

247 
248 
255 
258 
260 
263 
264 
241 
175 


Name  of  vessel. 


Levi  Starbnok 


Sea  Lark 

Kockineham. 
Sea  Bride.... 


Talisman ... 
Union  Jack. 


Virginia 


Martha.... 
Brnnawiok. 

Bdward. ... 
Euphrates . 
Favorite . . . 
Gipsey 


Hector 

Howland 

Isabella 

Nassau 

Nlmrod 

S.  Thornton  . . 

Waverley 

W.  Thompson. 
G.Williams... 
Golcouda 


Total. 


Amount 


123,350 
1,000 
2,150 

49,420 

54,500 
50,000 
37,000 

16,000 

8,000 

13,550 


34.900 
24,200 

19,875 

9,750 

50.000 

24,000 

31,875 

69,500  I 

22,650 

72.500  I 

28,000 

27,050 

31.250 

54,500 

89,346 

25,734 


869,400 


Remarks. 


It  is  admitted  that  this  sum  should  have  been  deducted  for  insurance 

received ;  it  has,  however,  not  been  deducted. 
Sum  which  Osgood  &  Co.  admit  that  they  received,  but  which  they 

have  not  placed  on  the  credit  side  of  their  account.  t»M 

Sum  equivalent  to  $1,565  tn  gold,  which  Mr.  Rollins  admits  that  he 

received,  but  which  ho  does  not  place  on  the  credit  side  of  the 

account. 
That  is  to  say,  twice  |24,710,  which  sum  it  is  admitted  on^ht  to  be  de- 
ducted, but  which  nas  been  added. 
Claim  actually  advanced  twice  by  the  same  owners. 
Double  claim  explained  on  page  —  of  our  first  report. 
Rufus.  Greene  &  Ca  refuse  to  place  the  sums  received  for  insurance 

on  the  credit  side  of  the  account. 
The  owners  acknowledge  that  they  received  this  sum,  but  it  ia  not 

placed  on  the  credit  side  of  their  account. 
The  owners  claim  the  full  value,  without  making  allowance  for  the 

sums  received  for  insurance,  and  the  insurance  companiea  claim  it 

at  the  same  time. 
The  owners  claim  the  full  value,  without  making  allowance  for  tlie 

sums  received  for  insurance,  and  the  insurance  companies  claim  it 

at  the  same  time. 

The  owners  and  insurance  compauies  openly  claim  the  sums  at  the 
samp  time. 

Do. 

Do. 

Do. 
The  necessity  of  deducting  UiIm  ttuin  is  admitted,  but  it  is  not  tie- 
ducted. 
Double  claim,  as  above. 

Do. 

Do. 

Do. 

Do. 

Do. 

Da 

Do. 
The  sum  of  #44,673  has  been  adde<l  here,  instead  of  bein<;  deducted. 
Double  claim,  as  al>ove. 


Table  No.  II. — Claims  for  gross  flights  and  expected  profits  in  the  case  of  the  Alabama, 


so     . 

^  n 

is 


6 

7 


8 
13 

25 
26 

27 

29 


Name  of  vessel. 


(Maim  for — 


Amount 


.,    .                     ^    Loss  by  interruption  of  voyage. I 
^^^^^ >    Loss  of  probable  catch i 


Altamaha I do 

Amanda \  Loss  of  freight. 


Amazonian '  Loss  on  charter-party 

A         o  u    •  1*.      (    Ixws  of  ft^igbt 

Anna  Schmidt . .  J    ingurance  on  charter-party . 


BeiOamin  Tucker. 
Brilliant 


Charles  Hill do 

Contest do 


Loss  of  expected  profits 

Loss  of  freight < 


130,000 
144,868 

19,940 
33,000 


11,000 

6.300 

20,000 

100.800 
16,531 
18,000 
11,733 
61,500 


Remarks. 


A  new  claim  presented  in  the  re- 
vised statement. 

The  value  of  the  freight  is  not 
distinguished  from  that  of  the 
vesseL 


$10,000  are  also  claimed  as 
vances  for  the  owners  of 
vessel. 

See  the  original  H.^t.  p.  434. 
Do. 


ad- 
the 


See  the  first  9tat4<iuoiit.  A  new 
claim  presented  in  the  revised 
statement 
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Table  No.  II. — Claims  for  groaa  recHpU  and  expected  profits^  ^o. — Continued. 


1. 


>  a 
©2 

OS 


30 

31 
33 
34 
35 

37 


40 
41 
46 
47 

49 
51 
53 
54 
55 
57 
58 
59 

€1 
62 
65 


65 

68 
70 
71 
73 
74 
76 


78 
89 
90 
91 
95 
99 
110 
115 

116 
117 

118 


Name  of  vessel. 


Claim  for— 


Courser '  Loss  by  Intermptioii  of  voyage . 


Crenshaw 

Dorcas  Prince 

Ihinkirk 

£.  Dunbar  . . . . 


Emma  Lane  ....< 


Loss  of  ftreight 

do...?. 

do 

Loss  by  interrttptioo  of  voyage . 


Loss  of  charter-party 

Loss  of  the  conunission  on  char- 


ter-party. 
Express I  Loss  of  fireight,  (at  least). 


Golden  Eagle 
Golden  Knle . 
Highlander .. 
Jabes  Snow. . 


John  A.  Parks — 

Kate  Cory 

Kingfisher , 

Lafkyette , 

Lafayette  2d 

Lamplighter 

Lauretta 

Levi  Starbaok 


Louisa  Hatch. 
Manchester . . . 
Nora 


do 

Loss  of  freight i. 

do 

Loss  of  charter-party,  (half  agreed 
npon.) 

Loss  of  charter-party  .• 

Loss  of  probable  catch 

do 

Loss  of  freight 

Loss  of  probable  catch 

Loss  of  freight 

do 

Loss  of  fk^ight  and  prospective 
catch. 

Loss  of  ft^ight 

do 

do 


Amoont. 


Nye Loss  ot  freight  and  prospective 

I      catch. 

Ocean  Rover ' do 

Ocmnlgee 

Olive  Jane 

Parker  Cook 

Kockingham 

Sea  Bride 


do 

Loss  of  fh)ight. 

do 

do 

do 


Sea  Lark 

Sonora 

Starlight.... 
Talisman  . . . 
T.  B.  Wales . 

Tycoon 

Union  Jack. 
Virginia.... 


Wave  Crest 

Weather  Gage  . . . 


.do 


Loss  of  charter-party 

Charter-partv 

Lossof  n^ight 

do....T 

do 

do 

Loss  of  flight  and  prospective 
catch. 

Loss  of  freight 

Loss  by  abandonment  of  voyage. 


Winged  Racer !  Loss  of  freight . 


Total. 


$19,845 

6,7Sl 

15,000 

3,936 

88,200 

26,438 
1,324 

31,129 


30,000 
8,207 

68,402 
9,408 

42,306 

19,294 

12,600 

18,978 

49,896 

8,780 

3.000 

189, 312 

15,000 
15.000 
15,000 


30,342 

37,800 
165,510 
15,000 
1,625 
78,128 
21,000 


23,500 
33,244 

1.720 
38,579 
15,165 
33,739 

6,000 
103^950 

4,772 
18,900 

24,000 


1,878,422 


Remarks. 


A  new  claim  presented  in  the  re- 
vised  statement. 


Claim  increased  in  the  revised 
statements. 


The  valne  of  the  fk^ght  is  not 
distingoished  from  that  of  the 
vesseL 

Da 

Do. 

Vessel  in  ballast  See  first  re- 
port, p.  9. 


There  is  distinction  made  between 
the  valne  of  the  firdght  and  that 
of  the  vesseL 


See  the  first  report,  pp.  S3  and  24. 
There  is  distin(»ion  made  between 

the  valne  of  the  freight  and  that 

of  the  vesseL 


New  claim  presented  in  the  re* 
vised  statements 

The  valne  of  the  flraight  is  not 
separated  from  that  of  the  ves- 
seL 


Mnch  more  than  the  total  claim  prepared  in  relation  to  the  Alabama. 

The  claims  for  expected  pr6fit8  amount,  for  the  thirteen  whalers,  to  $990,975,  or  to  more  than  one- 
eighth  of  the  entire  claim  prepared  in  relation  to  the  Alabama. 
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EXPLANATION  OF  THE  TABLE. 

I.  As  regards  the  fourteen  whalers  the  table  shows  that  the  sum  of  $564,870  in  paper 
is  daimed  for  the  vessels  and  outfits ;  but  $155,467  most  be  deducted  from  this  sum,  as 
constituting  double  claims,  which  leaves  a  balance  of  $409,233  in  paper. 

Moreover,  the  sum  of  $1,031,257  in  paper  is  claimed  for  expected  gross  profits,  from 
which  $11,442  must  be  deducted  as  constituting  double  claims,  which  leaves  a  balaiice 
of  $l,019,bl5  in  paper. 

For  gross  earned  profits  the  sum  of  $253,905  in  paper  is  claimed,  from  which  must  be 
deducted  $13,142,  as  constituting  double  claims,  which  leaves  a  balance  of  $240,763  in 
paper. 

The  claims  for  the  vessels,  outfits,  and  probable  and  earned  sn^ss  profits,  therefore, 
amount,  after  deducting  the  double  claims,  to  $1,669,811  in  paper. 

We  estimate  the  losses  for  which  this  claim  is  made  at  $458,538  in  sold,  of  which 
$365,000  represent  the  value  of  the  vessels  and  outfits  at  the  beginning  oftheir  voyages, 
and  $93,538  represent  a  profit  at  the  rate  of  25  per  cent,  per  annum,  together  with  the 
wajges  from  the  beginning  of  the  voyage  up  to  the  time  of  the  capture. 

"nie  table  also  shows  that  there  isa  <uaim  for  the  personal  effects  of  captains,  (and  in 
one  or  two  cases  for  those  of  the  mates  of  vessels,)  which  amounts,  after  deducting  the 
double  claims,  to  $13,496,  and  for  the  damages  to  $152,300  in  paper. 

As  to  the  claims  for  personal  effects,  we  have  allowed  them  in  full. 

As  regards  the  claim  for  damages,  it  is  composed  almost  entirely  of  the  following 
items:  $9,000,  claimed  for  the  first  time  in  the  month  of  April  last,  by  the  mate  of  the 
Levi  Starbuck,  for  loss  of  time;  $7,000,  claimed  by  a  harpooner,  for  personal  injuries ; 
this  claim,  however,  which  is  only  based  upon  a  letter  addressed  to  the  Secretary  of  the 
Navy,  is  supported  bv  no  affidavit,  and  is  advanced  without  any  explanation.  The 
other  item  is  a  claim  for  $135,000,  in  the  case  of  the  Ocmulgee,  which,  it  is  asserted,  is  for 
losses  of  merchandise  on  board  and  profits.  We  can  demonstrate  that  these  daims 
should  be  rejected. 

IL  As  regards  the  forty-four  merchant- vessels  the  table  6how«  thefoUowinf^  facts: 

The  sum  of  $1,615,290  in  paper  is  claimed  for  the  vessels,  outfits,  and  provisions,  after 
deduction  of  the  double  claims. 

The  sum  of  $782,617  in  paper  is  claimed  for  gross  freights,  after  dednction  of  the 
double  claims ;  whicli  makes  a  total  of  $2,397,907  in  paper  for  the  vessels  and  freights. 

We  estimate  the  losses  for  which  this  claim  is  presented  at  $1,171,469  in  gom,  of 
which  $1,130,400  represent  the  value  of  the  vessels  and  outfits  at  the  beginning  of  the 
voyage,  and  $41,069  the  interest  on  this  value  and  the  wages  from  the  beginning  of  the 
voyage  up  to  the  day  of  the  capture. 

The  sum  of  $1,831,076  in  paper  is  claimed  for  cargoes  and  profits,  insurance  and 
commission  on  these  same  cargoes,  as  well  as  for  damages  arising  from  the  non-arrival 
at  the  port  of  de^ination,  auer  deduction  of  the  double  claims,  which  can  be  easily 
shown  for  the  moment  We  have  reduced  this  daim  to  $1,626,043  in  ^per,  and  we  are 
able  to  show  that  this  reduction  is,  in  all  probability,  far  from  sufficient. 

The  table  shows,  moreover,  that  the  sum  of  $90,2^  in  paper  is  claimed  for  personal 
effects  of  captains,  (and,  in  one  or  two  cases,  for  those  of^ mates  likewise,)  and  $66,571 
in  paper  for  damages  and  sundry  losses. 

As  to  the  personal  effects  of  the  captain  or  of  the  crew,  we  have  allowed  them  to  pass 
in  all  cases  save  five.  We  can  show  that,  in  these  five  cases,  the  claims  are  evidently 
exaggerated,  and  we  have,  therefore,  reduced  them. 

As  regards  the  claims  for  damages,  &o.,  most  of  them  are  composed  of  extravagant 
deml^l£  advanced  by  the  captains  of  the  vessels  fior  wages  or  for  the  loss  of  aoout 
twelve  mouths  of  their  time ;  of  a  claim  of  $10,000,  presented  by  a  traveler  on  account  of 
del^y ;  and  of  another  claim  of  $10,000,  also  preferred  by  a  traveler  for  the  loss  of  his 
pofiitian  as  consul,  together  with  other  claims  evidently  inadmissible. 

The  estimated  allowance  for  loss  of  personal  effects,  damages,  &«.,  is  $77,803  in 
I^aper. 

So  that  the  total  allowance,  provisionally  estimated,  for  vessds  captured  by  the  Ala- 
bama is  $1,630,007  in  gold  (or  the  vessels,  ontifits,  freights,  and  profits,  and  $1,717,842 
in  paper  for  otner  claims. 
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624  SUPPLEMENTARY   ARGUMENTg   AND   STATEMENTS. 

EXPLANATION  OF  THE  TABLE. 

I.  As  regards  the  twenty-eight  merchant- vessels  the  table  shows  the  following 
facts: 

The  sum  of  |999,040  in  paper  is  claimed  for  the  vessels,  outiits,  and  x>rovisious,  after 
dedaction  of  the  double  claims. 

The  sum  of  $224,536  in  paper  is  claimed  for  ^ross  freights,  after  deduction  of  the 
double  claims,  which  makes  a  total  of  $1,233,576  in  paper  for  the  vessels  and  freights. 

We  estimate  the  losses  for  which  this  claim  is  advanced  at  |734,:^  in  gold ;  of 
which  |709,400  represent  the  value  of  the  vessels  and  outfits  at  the  beginning  of  the 
voyage,  and  $24,986  the  interest  on  this  sum,  together  with  the  wages  from  the  begin- 
ning of  the  'voyage  up  to  the  time  of  the  capture. 

The  sum  of  $2,311,541  in  paper  is  claimed  for  the, cargoes  and  profits,  the  insuranc*^ 
and  commission  on  the  same  cargoes,  as  well  as  for  the  damages,  resulting  from  the 
non-arrival  at  the  port  of  destination,  after  deduction  of  the  double  claims  which  can 
be  clearly  demonstrated  for  the  moment.  We  have  reduced  this  claim  to  $2,0^14,1.56  in 
paper,  and  we  can  show  that  this  reduction  is,  in  all  probability,  ftu:  from  being  suffi- 
cient. 

As  to  the  personal  effects  of  the  captain  or  crew  we  have  allowed  them  to  pass  in 
all  cases,  save  four.  We  are  able  to  show  that  in  these  four  cases  the  claims  are  evi- 
dently exaggerated,  and  we  have  therefore  reduced  them.  • 

As  regards  the  claims  for  damages,  they  are  mainly  composed  of  the  following  items: 
There  are  two  new  claims  brought  for  the  first  time  in  the  month  of  >^rch  last  by  the 
first  and  sooond  mates  of  the  Urown  Point,  for  wages  and  damages ;  they  amount  to 
the  extravagant  sum  of  $20,000.  There  is  a  claim  brought  by  Martha  Williams,  a 
passenger  on  board  of  the  Jacob  Bell,  for  personal  effects  amounting  to  $20,260 ;  we 
can  show  that  there  are  sufilcient  reasons  for  rejecting  this  claim.  There  is  also  a 
claim  for  $13,500,  brought  by  the  owners  of  the  Tacony  for  losses  in  consequence  of  the 
interruption  of  their  busine^;  we  are  of  the  opinion  that  it  should  be  struck  out. 

II.  As  regards  the  five  other  merchant-vessels  we  can  show  that  there  are  special 
reasons  requiring  the  reduction  of  the  claims  to  the  sums  inserted  in  the  table. 

III.  As  regards  the  seven  fishing- vessels  and  the  Rienzi  we  have  allowed  the  claims 
to  pass  in  fulL 

iV.  As  regards  the  Golconda  we  have  reduced  the  claim  of  $162,081  in  pap^r  to 
$71,005  in  gold,  in  the  manner  and  for  the  reasons  stated  on  page  27  of  the  seventh 
volume  of  the  British  Appendix. 

So  that  the  total  allowance,  provisionally  estimated,  for  vessels  captured  by  the 
Florida,  is  $805,391  in  gold  for  the  vessels,  outfits,  freights,  and  profits,  and  $2,174,585 
in  paper  for  other  claims. 
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Claims  for  expected  profits  in  case  of  the  vessels  captured  by  the  Shenandoah  after  the  month 

of  January,  1865. 


tt,Z 


232 
2:1;* 
23** 
2.iH 
240 


241 


243 
244 

24ri 
247 


248 
2r>0 

2r>:j 

255 
258 
259 
260 
262 
263 

264 

265 


B  Name  of  vessel. 


Loss  of  expected  profits. 


Abigail 

Bnint*wick. 
Catherine.. 


Covfngtou 

Edward  Carey. 

Enphrateg 

Favorite 


(icul  Williaiim  . . 


Gip«y 

Hector.. . 
Hillmaiin 


Loss  by  iDterniption  of  voyage. 

Loss  of  probable  catch 

do 


do 
do 
do 


Lois  by  interriiption  of  voyage. ■ 
do I 


Loss  of  probable  rntcli. . 


do 
do 
do 


L*»Hac  liowlaud ' ito ' 


Isabt'lla 

J.  Swift 

Martha 

Nassan 

Nimrod 

Pearl 

Sophia  Thornton. 
Snsan  Abigail  . . . 
Waverly 


'VTm.  Thompson. 
W.C.Nye 


Total 


.do 
.do 


Loss  by  interruption  of  voyage. 

<lo 

do 

L0B.S  of  probable  ciitch 

do 

do 

do 


.10 

.do 


40.  075 

!»V»,  750 

54.  675 

1«J6, 15ri 


174,  600 

13!?,  Q^a 

1*»2. 062 

78,750 

158,500 

60.890 

51, 100 

95,  975 

110,  876 

131,250 
218, 125 


o 
S 


#169,  849 

38.  625 

196,  807 


53,  075 

61,507 

66.600 

100,  875 

!-7,25o  ; 


19<;.  ^01 


Ilemarks. 


See  the  original  list,  p.  436,  and 
the  beginning  of  the  second  re- 
port ;  it  is  a  new  claim. 


See  the  original  list.  p.  438.  and 
the  beginning  of  the  second  re- 
port ;  It  is  a  new  claim. 

See  the  original  list,  p.  437.  and 
the  beffinninp  of  the  secou.l  re- 
port ;  it  is  a  new  claim. 


See  the  original  list,  p.  426,  and 
the  beginning  of  the  second  re- 
}H)rt :  It  is  a  claim  iucreuhed  by 
f43,000. 


See  the  orijrinal  lint.  p.  4.'I8. 
See  tho  original  lift,  jk  438. 


See  the  original  l;^t,  p.  436 ;  it  is  a 
new  claim. 


2,  781, 269 


Double  claims  in  the  case  of  thu  asseh  captured  by  the  Shenandoah  after  the  month  of  Jan- 
uary, ld65. 


228 

232 

339 
240 

241 


243 
244 

245 

347 

249 


Name  of  veH»*»»l. 


Loss  of  expected  prolit*'. 


Brmiswick ■  ('olunibian  Insurance  Company 

Commercial  Company 

Congress A  tlantic  Mutual  Company 

Metropolitan  Company 

Eaplirates Commercial  Mutual  Company  . , 

Favoiite i  Metrojjolitan  Company '. ... 

i  Atlantic  Mutual  Company 

Cenl  "Williaiim Columbian  Company 

Sun  Mutual  Company 

Atlantic  Mutual  Company 

Erreur  de  calcul 

Atlantic  Mutual  Company 

Gipsy do ." 

I  Columbian  Company 

Hector I'nion  Matual  Company 

Commercial  Mutual  Company  . . 

Mutual  Marine  Company 

Hillmanu Atlantic  Mutual  Company 

Metropolitan  Company 

Columoian  Company 

Commercial  Mutual  Company. . 

Atlantic  Mutual  Company 

Isabella New  England  Company 

I  Commercial  Mutual  Company  .. 

Columbian  Company 

Metropolitan  Company 

Atlantic  Mutual  Company 


Isaac  Howland. 


a 
0 

© 

S 

< 

t8,000 

16,200 

35,700 

5,300 

9,750 

10,000 

40,000 

22,500 

2,500 

7,500 

44,  673 

23,792 

10,000 

14,000 

17,000 

4,500 

10, 375 

36,250 

5,000 

16,500 

15,000 

38,000 

^1,000 

1,000 

3, 050 

800 

16,800 

630 
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Double  claims  in  the  case  of  ressek  captured  by  the  Shenandoah — Coutinaed. 


^  s 
o  « 

«  S 
^1 


253 
256 


25ft 
260 


263 
264 


265 


Name  of  vessel. 


Martha 

Nassau 


Ninirod 

SopUla  Thoruton. 


"Warerly 

Win.  Tlioiupson 

W.Nye 


Total 


Lo68  of  expected  profits. 


Mercantile  Mutual  Company.. 
Atlantic  Mutual  Company  . . . . 

Sun  Mutnal  Company 

Metropolitan  Company 

Atlantic  Mutual  Company  — 

Union  Mutual 

Atlantic  Mutual  Company 

Ocean  Mutual  Company 

Commercial  Mutual  Company. 

Union  Mutual 

do 

Commercial  Mutual  Company  . 

Ocean  Mutual  Company 

Tuion  Mutual  Company 

Atlantic  Mutual  Company 


o 


$1,000 
33,200 
10.000 

9,000 
47.500 

6.000 
3t?.O00 

3,050 
15,000 

9.000 
31.350 
15.500 
16,500 
22,500 
20.000 


662,690 


EXPLANATION  OF  THE  TABLE. 


L  As  rej2jards  the  claim  of  the  first  four  whalers,  which  were  simply  detained,  we 
liave  reduced  the  claim  of  $386,951  in  paper  to  867,446  in  gold. 

IL  As  regards  the  twenty-four  whalers  destroyed,  the  table  shows  that  the  sum 
of  11,954,766  in  paper  is  claimed  for  the  vessels  and  outfits;  but  $628,898  must  he 
deducted  from  this  sum  as  constituting  double  claims,  which  leaves  a  balance  of 
^1^,768  in  paper. 

i^esides  the  above,  the  sum  of  $2,781,269  in  paper  is  claimed  for  probable  gross  profits. 

For  gross  earned  profits  $453,550  in  paper  is  claimed ;  from  which  must  be  deducted 
§35,292  as  constituting  double  claims,  which  leaves  a  balance  of  $418,258  in  paper. 

The  claims  for  the  vessels,  outfits,  and  gross  profits,  both  expects  and  earned,  there- 
fore amount,  after  the  double  claims  have  been  deducted,  to  $4,525,295  in  paper. 

We  estimate  the  losses  for  which  this  claim  is  presented  at  $1,023,318  in  gold,  of 
which  $856,000  represent  the  value  of  the  vessels  and  outfits  at  the  beginning  of  their 
voyages,  and  $167,368  profit  at  the  rate  of  25  per  cent,  per  annum,  and  the  wages  from 
the  beginning  of  the  voyage  up  to  the  day  or  the  capture. 

The  table  also  shows  that  there  is  a  claim  for  personal  efi'ects  of  captains  (and,  in 
one  or  two  instances,  for  those  of  mates  of  vessels)  which  amounts,  after  the  double 
claims  have  been  deducted,  to  $103,156,  and  for  damages,  $158,976  in  paper. 

As  to  the  claims  for  personal  effects  of  the  captain  or  crew,  they  have  been  allowed 
to  pass  in  all  cases,  save  six.  We  can  show  that  in  these  cases  the  claims  are  evidently 
exaggerated,  and  we  have  therefore  reduced  them. 

Ajs  regards  the  claim  for  damages,  it  is  composed  almost  entirely  of  the  following 
items: 

In  the  case  of  the  Edward  Carey  the  captain's  claim,  first  presented  in  the  month 
of  March  last,  amounts  to  $10,000  for  damages,  in  addition  to  his  claim  for  personal 
effects. 

In  the  case  of  the  General  Williams  the  captain  and  mate  claimed  for  the  first  time 
in  the  month  of  March  last  the  snms  of  $20,000  and  $10,000,  respectively,  for  the  loss 
of  their  probable  catch,  in  addition  to  their  claims  for  personal  efi'ects. 

In  the  case  of  the  Pearl  the  mate  and  one  Gardener,  a  cooper,  claimed,  for  the  first 
time,  in  the  month  of  March  last,  the  sums  of  $5,000  and  $1,200,  respectively,  for  the 
loss  of  twelve  months'  time,  in  addition  to  their  claim  for  personal  effects. 

In  the  case  of  the  W.  C.  Nye  the  captain  claims  $5,000  for  losses  in  consequence  of 
the  abandonment  of  his  voyage,  in  addition  to  his  claim  for  personal  effects. 

In  the  case  of  the  Susan  Abigail  there  is  a  claim  for  $18,716  for  merchandise  placed 
on  board  for  commercial  purposes,  and  a  claim  of  $88,750  for  the  profits  which  it  was 
expected  to  realize  in  sucn  commerce. 

We  think  ourselves  able  to  show  to  the  Tribunal  that  there  is  ground  for  the  rejec- 
tion of  all  these  claims  for  damages. 
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Total  of  the  claims  compared. 


AIJIBAMA. 

Class  A 

ClassB 

ClassC 

Class  D 

Class  Earn!  F , 

FLORIDA,  COMPKIiSINi;  CLARENCE,  TACOXY. 

Class  A 

ClassB 

ClassC 

Class  D 

Class  E  and  F 

Class  G 

SHENANDOAH. 

Class  A,  and  supplemcDt 

ClassB 

Class  C 

Class  D 

KECAPITULATION. 

Alabama , 

Florida 

Shenandoah 

We  here  add  all  the  claims  arising  from  the  in- 
terruption of  voyages  and  losses  of  expected 
profits 

Present  claims  of  the  United  States  for  expenses 
caased  to  their  Navy  by  acts  of  the  Florida, 
Alabama,  and  Shenandoah 


Amounts  claimed 
in  the  following 
tables. 

Amounts  granted 
in  the  report  ad- 
ded to  the  Eng- 
lish argument. 

$1,314,2S(>  99 

1,396,430  83 

3, 309, 876  10 

413,288  33 

123,807  78 

8460, 893  00 

618,5,38  00 

2, 004, 376  00 

136,021  00 

47,850  00 

0, 557, 690  03 

3,267,678  00 

22*^,941  92 
539, 179  10 

3,  :«9, 410  02 
138,929  17 

.   278, 618  62 
91,225  10 

• 

108,564  0-) 

tU4,709  00 

1,776,357  00 

44,570  00 

61,:J50  00 

4,616,303  93 

2, 6:i5, 568  (H> 

3, 981, 175  55 
118,554  43 
149, 635  06 
107, 075  04 

4,171,464  00 
29,630  00 
99, 5H2  00 
37,560  00 

4, 356, 440  04 

1,338,236  00 

• 

6, 557, 690  03 
4, 616, 303  93 
4,a56,440  04 

3,267,678  00 
2,6;i5,568  00 
1,338,236  00 

15, 530, 434  00 
4, 009, 302  50 

7,241,482  00 

19, 539, 736  50 
6, 735, 062  49 

7,211,482  00 
940, 460  24 

26,274,798  99 

8,181,942  24 

The  United  States  claim  interest  on  the  whole  amount  at  7  per  cent, 
per  annam  up  to  the  day  of  payment,  according  to  the  terms  of  the 
Treaty. 


XV -REPLY  OF  THE  AGENT  OF  THE  UNITED  STATES  TO  THE 
NEW  MATTER  INTRODUCED  BY  THE  AGENT  OF  HER  BRITANNIC 
MAJESTY  ON  THE  CALL  OF  THE  TRIBUNAL  FOR  ELUCIDATION 
IN  RESPECT  TO  THE  TABLES  PRESENTED  BY  THE  TWO  GOV- 
ERNMENTS. 


The  tables  presented  to  the  Tribunal  by  the  a«?eut  of  Her  Britannic 
Majesty  on  the  39th  and  20th  instant,  under  the  call  for  a  comparative 
statement  of  the  British  and  American  tables  then  already  presented, 
are  new,  in  substance  as  well  as  form,  and  contain  new  criticisms  on  the 
American  tables.  The  agent  of  the  United  States  makes  no  exception 
to  this  liberty  taken  by  the  British  agent. 

His  Government  courts  a  free  discussion  of  all  its  claims,  and  has  no 
desire  to  shut  out  criticism  by  technical  objections.  He  claims,  how- 
ever, his  right,  under  the  Treaty,  to  reply  to  the  new  matter  introduced 
under  the  call  for  elucidation  ma^  at  the  request  of  the  Viscount 
d'ltajubd. 

I. — The  question  of  gold  or  paper. 

It  is  several  times  stated  in  the  papers  presented  by  the  British  agent 
that  the  claims  of  the  United  States  are  made  in  paper-money.  This  is 
a  mistake.  They  are  made  in  gold,  unless  when  expressly  stated  to  be 
made  in  paper.    The  proof  of  this  is  multifarious. 

(a)  The  Treaty  provides  that  the  award  is  to  be  paid  in  gold.  The 
claims  are  submitted  under  the  provisions  of  the  Treaty.  The  strong 
presumption  is,  therefore,  that  the  claimants  stated  their  claims  in  the 
currency  in  which  the  judgment  is  to  be  made,  viz,  coin. 

(b)  This  presumption  is  strengthened  by  the  fact  that  during  the  war 
the  merchants  on  the  Atlantic  coast  engaged  in  foreign  trade,  and  many 
or  most  of  the  large  insurance  companies  on  that  coast,  and  all  persons 
engaged  in  business  on  the  Pacific  coast,  kept  their  books  and  accounts 
in  coin. 

(c)  It  is  also  strengthened  by  the  fact  that  the  cruises  of  many  of  the 
vessels  destroyed  began  before  the  paper-money  of  the  United  States 
bad  depreciated. 

(d)  It  is  also  strengthened  by  the  internal  evidence  contained  in  the 
Revised  List  of  Claims  tiled  April  15, 1ST2. 

The  subject  is  mentioned  under  the  heads  of  the  following  vessels 
captured  by  the  Alabama : 

1.  The  Amanda^  {page  7.) — ^The  insurance  deducted  from  the  claim  of 
Isaiah  Larrabee,  £179  sterling,  is  stated  to  amount  to  §866.36.  This  is 
the  exact  sum  of  coin  which  the  sterling  should  yield  with  exchange  at 
par,  viz,  $4.84  to  the  pound. 

2.  The  Brilliant^  (page  27.)— The  claim  for  freight,  £3,415  9«.  M.  is 
stated  to  amount  to  $16,531.03.  This  also  is  the  exact  sum  in  coin  which 
the  sterling  should  yield  at  par. 

3.  The  Chastelaine,  (page  28.) — Here  a  claim  in  gold  is  converted  into 
currency,  showing  expressly  that  the  whole  claim  is  in  currency. 

4.  The  Martahan^  (page  64.) — The  loss  (80,000  rupees)  is  stated  to 
amount  to  $35,600.    This  is  undoubtedly  stated  in  gold. 
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5.  The  Nora  J  (page  65, — The  claims  are  stated  in  gold. 

6.  The  Sea  Lark. — The  claim  of  F.  M.  and  Mary  Jane  Rawlins  (page 
32)  is  stated  with  an  insurance  deduction  of  "$1,565  gold.''  This  shows 
that  the  whole  claim  is  in  gold.  It  also  shows  that  the  insurances  were 
paid  in  gold.  Under  the  head  of  the  Florida  some  claims  are  expressly 
advanced  in  gold,  e.  g.,  under  the  Commonwealth,  the  claims  of  Horts- 
man,  Page,  Buchman,  and  Myer,  (page  136.)  Independently  of  the 
general  considerations  already  presented,  this  offers  the  best  reason, 
for  supposing  that  the  other  claimants  also  have  made  their  claims  in 
gold.    See  also  Williams's  claim,  under  the  Jacob  Bell,  page  182. 

(e)  A  payment,  even  in  gold,  a  year  hence,  at  the  full  rate  of  the 
claims,  will  not  enable  the  individual  claimants  to  restore  to  the  United 
States  the  full  measure  of  the  national  wealth  destroyed  by  the  Florida, 
the  Alabama,  and  the  Shenandoah  after  leaving  Melbourne,  because, 
as  is  well  known,  the  purchasing  power  of  gold  has  diminished  about  50 
per  cent,  within  the  last  ten  or  twelve  years.  Therefore  the  same 
amount  of  coin  now  would  not  represent  the  same  amount  of  values  in 
ships  and  their  equipments,  and  in  cargoes,  which  it  did  in  1863.  And 
as  these  proceedings  have  no  relation  to  contracts,  in  which  the  repre- 
sentative of  values  is  to  be  restored  to  the  claimant  rather  than  the 
values  themselves,  but  relate  to  injuries  which  are'to  be  compensated 
to  the  full  measure  of  the  damage — that  is,  to  a  measure  which  will 
restore  the  sufferer  to  the  condition  in  which  he  was  before  the  injury 
was  inflicted — these  considerations  should  be  regarded  by  the  arbitra- 
tors. And  even  should  they  come  to  the  conclusion  that  some  excep- 
tional claims  are  stated  in  paper-currency,  they  will  also  see  that  the 
loss  in  the  purchasing  power  of  gold  since  the  injury  took  place  is  greater 
than  the  difference  between  gold  and  paper  at  the  time  of  the  injury,  so 
that  a  payment  a  year  hence,  even  in  gold  at  the  rates  claimed,  will  not, 
and  in  the  nature  of  things  cannot,  be  a  restoration  to  the  United  States 
of  the  national  wealth  destroyed  through  the  fault  of  Great  Britain. 

II. 

The  allegation  that  new  claims  have  been  introduced  into  the  United 
States  tables  is  not  true  in  the  sense  in  which  the  Agent  of  the  United 
States  understands  the  rights  of  his  Government  under  the  Treaty. 

(a)  It  has  already  been  shown  to  the  Tribunal  that  the  United  States 
in  their  case  made  claim  for  all  *^  their  direct  losses  growing  out  of 
destruction  of  vessels  and  their  cargoes  by  insurgent  cruisers,"  (Am. 
Case, page  469,)  under  which  they  classified  "claims  for  damages  or 
injuries  to  persons  growing  out  of  the  destruction  of  each  class  of  ves- 
sels," (ibid.y)  and  that  they  a^ked  the  Tribunal,  "  from  the  data  which 
were  furnished  to  ascertain  the  names  and  the  tonnage  of  the  different 
vessels  destroyed,  and  to  form  an  estimate  of  the  number  of  hardy  but 
helpless  seamen  who  were  thus  deprived  of  their  means  of  subsistence, 
and  to  determine  what  aggregate  sum  it  would  be  just  to  place  in  the 
hands  of  the  United  States  on  that  account,"  {ihid.^  page  471.) 

(b)  The  real  question  raised  by  the  agent  of  Her  Britannic  Majesty  is, 
therefore,  not  whether  the  United  States  have  presented  new  figures 
which  were  not  contained  in  their  tbrmer  statements,  (although  advanced 
in  the  gross  in  those  statements  as  forming  part  of  their  losses,)  but  it 
is  this,  viz :  whether  the  Tribunal,  in  the  exercise  of  the  power  to  award 
a  sum  in  gross,  conferred  upon  it  by  the  seventh  article  of  the  Treaty, 
should  limit  itself  by  the  rules  and  modes  of  proceedings  prescribed  for 
the  assessors  in  the  tenth  article. 
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(c)  The  assessors  are  to  be  allowed  by  the  Treaty  two  and  one-half 
years  to  conclude  their  examinations,  and  they  are  required  to  examine 
each  claim  separately  and  to  render  their  decision  in  each  case  on  the 
proofs  adduced. 

(d)  But  the  Tribunal  is  to  make  its  decision  on  a  ^oss  sum,  if  possible, 
in  three  months  from  the  submission  of  the  argument,  having  first  ex- 
hausted the  most  of  the  time  in  determining,  separately  as  to  each  vessel, 
whether  Great  Britain  is  responsible  for  its  acts;  and  there  is  nothing 
in  the  Treaty  requiring  them  to  make  their  decision  on  the  examination 
of  proofs  furnished  by  the  parties. 

{€)  The  gross  sum  which  the  Tribunal  may  award  is  to  be  accepted  by 
the  United  States  as  a  satisfaction  of  "all  the  claims  re/erred  to  it,  (Art. 
VII,)  not  of  all  the  claims  ^re^ew^  by  them. 

(/)  It  is  therefore  manifest  that  the  Treaty  contemplated  that  the  indi- 
vidual Arbitrators,  in  reaching  such  a  gross  sum  as  they  might  see  fit  to 
award,  should  have  regard  to  all  considerations  of  damage  or  injury  to 
the  United  States  witliin  the  scope  of  the  arbitration,  whether  presented 
in  detail  or  not,  and  that  they  should  be  at  liberty  to  award  such  sum  as 
justice  might  require,  without  a  minute  examination  of  detailed  proofs. 

(g)  Eespecting  the  wages  claimed  in  our  tables,  the  Arbitrators  will 
find  in  the  volumes  of  the  American  Appendix  statements  of  the 
numbers  of  the  ofiicers  and  crews  of  several  of  the  vessels  destroyed 
by  the  insurgent  cruisers,  and  in  the  proofs  statements  of  the  wages  of 
such  persons.  From  these  particular  proofs  they  will  be  able  to  deter- 
mine whether  the  estimates  in  our  table  of  the  amount  of  the  claims  pre- 
sented originally  in  the  American  Case  are,  or  are  not,  correct.  Eespect- 
ing the  claims  for  effects,  the  same  proofs  show  that,  in  cases  in  which 
such  claims  have  been  actually  presented  in  detail,  they  equal  or  exceed 
the  average  claims  in  our  tables.  The  Arbitrators  have  therefore  the 
means  of  determining,  with  the  reasonable  accuracy  contemplated  by 
the  Treaty,  the  amount  of  the  injury  suffered  by  the  United  States  in 
each  of  these  respects. 

(h)  The  agent  of  the  United  States  assumes  that  the  Arbitrators  will 
not  regard  the  vessels  destroyed  by  the  cruisers  as  phantom  ships,  with- 
out officers  or  crews.  On  the  contrary,  he  supposes  that  they  will  assume 
that  they  were  officered  and  manned,  and  that  from  the  general  proofs 
in  the  case,  and  from  their  own  knowledge,  and  from  any  other  sources 
of  information  within  their  reach,  they  will  determine  whether  the  state- 
ments in  our  tables  regarding  these  numbers  are,  or  are  not,  probably 
correct. 

(i)  A  gross  sum,  made  up  without  regard  to  these  classes  of  losses, 
would  not  be  a  due  compensation  to  the  United  States  for  the  injuries 
complained  of  before  this  Tribunal. 

III. — Prospective  catch. 

On  this  subject  it  is  only  necessary  to  repeat  what  has  already  been 
said  on  the  part  of  the  United  States. 

In  the  memorandum  accompanying  the  tables  presented  by  the  agent 
of  the  United  States  on  the  10th  instant,  it  was  said,  (see  page  168:) 
"  In  the  American  statement,  particularly  in  the  claims  growing  out  of 
the  destruction  of  whalers,  prospective  profits,  or  prospective  catch, 
enter  into  the  computation  of  damages."  (See  Note  D,  American  Argu- 
ment.) 

"  In  accordance  with  the  suggestions  of  some  of  the  Arbitrators,  we 
have  eliminated  from  these  tables  the  claims  for  prospective  catch. 
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amounting  to  $4,009,302.50,  but  we  do  not  intend  to  retire  these  claims 
nor  to  suggest  that  we  do  uot  think  them  just.  Ou  this  subject  we 
refer  the  Arbitrators  to  the  note  from  the  American  Argument  cited 
above." 

And  in  the  note  accompanying  the  statement  made  by  the  American 
Agent  on  the  26th  instant,  it  was  stated  that  '^  the  claims  for  whalers 
and  fishermen's  wages,  for  vessels  destroyed  or  detained  by  the  Alabama, 
by  the  Florida,  or  by  the  Shenandoah,  (with  the  correction  of  the  errors 
noted  in  the  memorandum  accompanying  our  tables,)  estimated  from  the 
proofs  presented,  were  $588,247.50 ;"  and  it  <vas  said  that  *'  this  amount 
should  be  deducted  from  the  total  amount  in  the  annexed  summary,  if 
the  Tribunal  allow  the  whalers'  claims  for  prospective  cat<;h  or  interrup- 
tion of  the  voyage."  And  it  was  further  said  in  that  memorandum  that 
if  the  Tribunal  should  be  of  the  opinion  that  the  prospective  catch  should 
not  be  allowed,  then  "  we  ask,  as  an  equivalent,  an  allowance  of  25  per 
cent,  on  the  value  of  the  vessel  and  the  equipment,'^  and  in  the  said  note 
we  gave  the  amount  so  to  be  atlded  at  $400,127.91.  It  cannot  therefore 
be  said  with  truth  that  the  United  States  abandon  the  claims  for 
prospective  catch  or  prospective  profits,  or  that  they  present  them  as 
double  claims. 

IV. — Freights. 

In  the  memorandum  above  referred  to  it  was  said  that,  ''  according  to 
the  arbitrary  assumption  of  the  British  statements,  the  freight  claimed  by 
the  United  States  in  the  name  of  their  mercantile  marine  is  gross  freight, 
and  those  statements  reject  all  claims  for  freight;  while  on  our  side, 
in  the  absence  of  all  evidence  to  the  contrary,  we  assume  that  these 
reclamations  are  for  net  freight."  And  in  the  note  above  referred  to  it 
is  said  that  "  in  all  cases  in  which  the  Tribunal  is  satisfied  that  the 
freight  claimed  is  net  freight^  the  claim  for  wages  should  be  allowed,  but 
in  all  cases  in  which  the  Tribunal  is  satisfied  that  the  claim  for  freight 
is  for  gross  freight  the  claim  for  wages  should  be  disallowed." 

It  cannot  be  said,  therefore,  that  we  either  make  double  claims  in 
this  respect  or  do  not  indicate  to  the  Tribunal  the  questions  for  their 
investigation. 

y. — Double  claims. 

The  Agent  of  the  United  States  has  thought  that  it  did  not  become 
him  to  assume  the  province  of  the  Tribunal  by  deciding  in  advan(5e  what 
claims  for  insurance  are  and  what  are  not  double  claims.  He  has,  in- 
stead of  such  a  course,  indicated  in  the  tables  presented  by  him  such 
claims  as,  in  his  opinion,  are  clear  from  doubt,  such  claims  as  may  or 
may  not  be  double,  and  such  claims  as  on  their  faee  appear  to  be  double, 
but  which  yet  deserve  the  scrutiny  of  the  Tribunal.  These  columns  are 
thus  referred  to  in  the  memorandum  accompanying  the  tables :  "  Column 
three  shows  the  claims  for  insurance,  which  are  clearly  not  double  claims. 
Column  four  shows  the  claims  for  insurance  about  which  the  evidence 
is  silent.  It  is  possible  that  some  of  these  should  be  withdrawn  from 
the  aggregate  of  column  two.  This  can  only  be  determined  by  the  ex- 
amination of  the  particular  facts  in  each  case.  Column  five  shows  other 
claims  for  insurance  in  which  the  owners  of  the  property  destroyed 
claim  at  the  same  time  full  indemnity  for  their  losses  without  regard  to 
the  insurance  embraced  in  this  column." 
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yi.—GEXERAL  REMARKS  ON  THE  CHARACTER  OF  THE   CLADIS. 

It  is  said  that  the  United  States  admit  that  these  claims  have  never 
been  audited.  This  is  true  only  in  the  sense  that  they  have  never  been 
subjected  to  official  scrutiny  such  as  they  would  receive  at  the  hands 
of  assessors.  But  it  is  not  true  that  they  have  not  been  carefully  ex- 
amined, as  is  charged  by  the  British  Agent.  On  the  contrary  they  were 
carefully  scrutinized,  document  by  document  and  proof  by  proof,  under 
the  superintendence  of  the  Solicitor  of  the  United  States  in  these  pro- 
ceedings, and  the  abstract  of  the  proof  was  in  every  case  carefully  veri- 
lied  with  the  original  documents  on  file  in  the  Department  at  Washing- 
ton, and  referred  to  in  the  Revised  List  of  Claims. 

In  the  American  Case  profert  was  made  of  the  original  proof,  should 
it  be  desired ;  and,  had  the  request  been  made  by  the  -British  Agent, 
those  proofs  would  have  been  here.  It  is  also  not  admitted  that  the 
American  claims  are  in  any  way  exaggerated,  or  that,  as  now  revised, 
the  statements  on  our  side  contain  any  material  erroi*s. 

Geneva,  Angvst  28, 1872. 


XVI -NOTE  ON  SOME  OBSERVATIONS  PRESENTED  BY  MR.  BAN- 
CROFT DAVIS  ON  THE  29TH  AUGUST. 


The  Agent  of  the  United  States  has  forwarded  to  the  Agent  of  Her 
Britannic  Majesty,  and  has,  it  is  supposed,  delivered  to  the  Tribunal,  a 
paper  containing  some  observations,  to  which  it  may  be  proper  briefly 
to  reply. 

It  will  be  convenient  for  the  sake  of  brevity  to  refer  to  the  various 
points  to  which  these  observations  relate  in  the  order  in  which  they  are 
mentioned  by  the  Agent  of  the  United  States. 

I. — As  to  the  United  States  Tables  and  the  British  Tables  and  allowances 

generally. 

On  comparing  the  British  allowances,  as  stated  in  the  United  States 
Tables,  with  those  contained  in  the  British  Tables,  it  will  be  found  that 
the  total  allowances  have  been  recently  "  increased.'"  This  arose  from  a 
desire  to  save  the  time  of  the  Tribunal  and  to  avoid  disputes  on  minor 
matters,  which  led  to  all  the  claims  for  personal  effects  being  allowed, 
except  a  few  which  were  manifestly  extravagant.  In  no  case  have  the 
total  allowances  in  respect  of  any  one  cruiser  been  diminished.  The 
alterations,  therefore,  in  the  British  Tables  are  not  such  as  the  United 
States  have  any  reason  to  complain  of.  On  the  other  hand,  where  the 
claim|  in  the  United  States  Tables  differ  from  those  in  the  Revised 
Statement,  they  have  been  invariably  increased,  and  in  some  cases  to 
no  inconsiderable  extent. 

II. — As  to  the  Currency  question. 

It  appears  from  the  paper  presented  by  the  United  States  Agent  be- 
ing occupied  by  this  more  than  by  any  other  question,  that  it  is  felt  to 
be  a  question  of  considerable  importance,  but  it  appears  to  the  Agent 
of  Her  Britannic  Majesty  that  the  arguments  urged  in  that  paper 
strongly  confirm  the  view  which  has  been  submitted  on  this  matter  in 
behalf  of  Great  Britain.  The  reasons  for  this  opinion  are  briefly  as 
follows : 

(a)  The  circumstance  of  the  Treaty  providing  for  the  payment  of  the 
claims  in  gold  would  no  doubt  have  raised  a  presumption  that  they  are 
made  in  that  currency,  if  they  had  been  originally  advanced  subse- 
quently to  the  Treaty.  The  fact,  however,  is  that  a  list  of  the  claims 
was  prepared  and  was  presented  to  the  Congress  of  the  United  States 
as  early  as  the  year  1866,  and  that  the  claims  now  advanced  are  founded 
on  this  list  of  claims;  that  they  are  in  very  many  cases  identical  with, 
that  they  never  fall  short  of,  but  in  a  great  many  cases  considerably 
exceed,  the  latter  claims.  Under  these  circumstances,  as  it  is  almost 
certain  that  the  claims  advanced  in  1866  were  estimated  in  the  ordinary 
paper-currency,  except  in  some  few  cases  where  gold-currency  is  ex- 
pressly referred  to,  it  seems  to  follow  that  the  claims  on  which  the 
Tribunal  is  called  upon  to  adjudicate  must  also  be  considered  as  esti- 
mated in  paper-currency. 
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(h)  This  conclusion  is  strongly  confirmed  by  the  fact  that  in  the  well- 
known  report  which  was  presented  to  Congress  in  the  year  1870,  and 
which  contains  most  valaable  tables,  showing  the  average  value  of 
American  ships  and  their  gross  earnings,  gold-currency  is  specially  de- 
signated as  "specie-currency,''  to  distinguish  it  from  the  ordinary 
paper-currency.  ' 

(c)  The  same  conclusion  is  actually  proved  almost  beyond  a  doubt 
by  the  very  facts  cited  in  the  paper  now  under  consideration,  for  they 
show  th9>t,  in  the  few  instances  in  which  the  claims  are  made  in  gold, 
there  is  some  special  reference  to  that  circumstance — a  circumstance 
which  necessarily  leads  to  the  inference  that  these  are  the  exceptional 
and  not  the  ordinary  eases. 

(d)  The  Agent  of  Her  Britannic  Majesty  entirely  denies  the  extraor- 
dinary allegation  that  the  purchasing  power  of  gold  has,  during  the 
last  eight  years,  diminished  50  per  cent.,  and  is  also  at  a  loss  to  con- 
ceive what  bearing  the  alleged  fact,  if  true,  ought,  according  to  any 
sound  principles  of  jurisprudence,  to  have  on  the  decision  of  the 
Tribunal. 

III. — As  to  the  wages. 

The  Tribunal  has  already  decided  that  there  should  be  an  allowance 
made  to  the  masters,  oflScers,  and  crews  of  the  whalers  of  one  year's 
wages.  It  is  therefore  clear  that  the  additional  claims  for  these  wages 
contained  in  the  United  States  tables  must  be  struck  out.  As  regards 
the  wages  of  the  merchant- vessels,  they  will  be  referred  to  in  the  course 
of  the  observations  to  be  presently  made  in  reference  to  the  freight  of 
those  ships. 

IV. — As  to  the  personal  effects. 

Many  claims  for  personal  effects,  some  of  them  of  an  extravagant 
amount,  are  comprised  in  the  Revised  Statement.  There  is  certainly  no 
reason  to  believe  that  any  were  omitted  which  could  with  anj'^  propriety 
have  been  advanced.  The  new  and  very  large  claims  for  personal  ef- 
fects, advanced  on  the  lOtli  August  for  the  first  time,  are  purely  conjec- 
tural and  are  not  supported  by  any  evidence  which  has  been  presented 
to  the  Tribunal.  Indeed,  it  is  almost  certain  that  no  such  evidence  could 
have  been  adduced,for,from  Captain  Semmes's  Journal  and  other  sources 
of  information,  it  is  well  known  that  it  was  neither  the  policy  nor  the 
practice  of  the  captains  of  the  confederate  cruisers  to  seize  or  destroy 
the  personal  effects  of  the  officers  or  crews  of  the  captured  vessels. 

The  Agent  of  Her  Britannic  Majesty  also  begs  the  Tribunal  to  bear 
in  mind  that  to  advance  these  claims  without  the  slightest  evidence  in 
support  of  them  is  to  act  quite  inconsistently  with  the  assertion  so  fre- 
quently made  in  behalf  of  the  United  States  that  all  the  claims  are  sup- 
ported by  the  affidavits  of  the  claimants  themselves,  and  there  does  not 
seem  any  reason  why  the  United  States  might  not  with  equal  plausibil- 
ity have  a<lvanced  a  series  of  new  hypothetical  claims  for  the  effects  of 
the  numerous  American  passengers  who  might  be  imagined  to  have 
been  on  board  the  captured  vessels. 

V. — As  to  the  prospective  catch. 

The  question  relating  to  the  enormous  claim  for  prospective  catch — 
a  claim  which  has  been  increased  in  so  striking  and  unjustifiable  a  man- 
ner since  the  year  1866 — has  been  already  decided  by  the  Tribunal.  The 
Agent  of  Her  Britannic  Majesty  therefore  thinks  it  his  duty  to  refrain 
from  making  any  observations  on  this  subject. 
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VI. — As  to  the  freights  of  the  merchant-vessels. 

The  Agent  of  Her  Britannic  Majesty  is  surprised  to  meet  with  a  re- 
petition of  the  assertion,  made  for  the  first  time  on  the  19tli  August  laat, 
that  the  claims  for  freights  should  be  taken  as  claims  for  net  and  not  for 
gross  freights.  These  claims  in  the  case  of  the  Alabama  amount  to  more 
than  45  per  cent,  of  those  for  the  vessels  and  outfits ;  but  on  looking  at 
the  Eeport  presented  to  Congress  in  the  year  1870,  it  will  be  found  in 
table  XVI  that  the  average  gross  yearly  earnings  of  American  vessels 
engaged  in  foreign  trade  from  the  year  1861  to  the  year  1870  amounted 
to  33  J  per  cent  of  the  values  of  the  vessels.  Under  these  circumstances 
the  Agent  of  Her  Britannic  Majesty  is  at  a  loss  to  conceive  how,  in  the 
face  of  this  well-known  official  estimate,  it  can  with  any  plausibility  or 
propriety  be  contended  that  the  claims  of  45  per  cent,  of  the  values  of 
the  vessels  on  voyages  which  would  not  average  more  than  six  months, 
that  is  to  say,  claims  equal  to  a  gross  return  of  90  per  cent,  per  annum, 
are  claims  for  net  freight,  or  how  it  can  be  even  denied  that  they  are 
greatly  exaggerated,  even  when  considered  as  claims  for  gross  freight. 

The  Tribunal  has  decided  that  one-half  this  large  amount  should  be 
allowed,  and  it  certainly  must  be  admitted  that  this  allowance  would  be 
amply  sufficient  to  cover,  not  only  the  net  profits  expected  to  be  derived 
by  the  ship-owners  from  these  voyages,  but  also  any  wages*which  the 
officers  and  crews  could  be  reasonably  supposed  to  have  lost. 

VII. — As  to  tJie  double  claims. 

These  are  of  two  descriptions :  those  which  are  avowedly  and  ex- 
pressly made  and  which  are  admitted  in  the  United  States  tables,  but 
nevertheless  Included  in  the  alleged  total,  and  those  which  are  tacitly 
made,  and  which  are  not  denied  by  the  United  States  Government,  but 
are  left  by  them  for  the  determination  of  the  Tribunal.  As  regards  the 
former  class,  amounting  to  $869,400,  the  Agent  of  Her  Britanic  Majesty 
confidently  submits  that  the  suggestion  made  by  the  Tribunal  ought  to 
have  been  at  once  adopted,  and  that  these  double  claims  should  have 
been  struck  out,  and  ought  not  to  have  been  included  in  the  total  claim 
which  is  stated  in  the  United  States  tables,  and  which  is  there  compared 
with  the  total  British  allowance  of  $7,074,710.* 

As  regards  the  double  claims  tacitly  made,  they  were,  many  months 
ago,  specifically  pointed  out  in  the  British  Eeports,  and  there  shown  to 
be  double  claims. 

The  United  States  Government  has  had  all  the  evidentiary  documents 
in  its  possession  for  a  long  time,  and  has,  according  to  the  statement  now 
made  by  its  agent,  carefully  examined  them.  Such  being  the  case,  it  is 
submitted  by  the  Agent  of  Her  Britannic  Majesty  that,  as  the  United 
States  Government  does  not  now  deny  these  double  claims,  they  must, 
of  course^  be  deducted.  The  double  claims  altogether  considerably  ex- 
ceed a  million  and  a  half  of  dollars. 

Finally,  it  is  now  alleged  by  the  Agent  of  the  United  States  that  his 
Government  has  carefully  examined  the  documents  which  are  filed  at 
Washington. 

The  assertion  that  that  Government  had  never  audited  the  claims  is 
to  be  found  in  the  Argument  of  the  United  States,  and  is  there  used  as 
an  excuse  for  the  double  claims  not  having  been  excluded.  It  seems 
also  to  be  the  only  reason  for  the  very  inaccurate  statement  made  iu 
that  argument  to  the  effect,  *^  that  very  few,  if  any,  double  claims  exist, 
except  in  the  case  of  the  whaling-vessels  destroyed  by  the  Shenandoah, 
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there  being;  none  of  this  class  of  claims  in  the  case  of  the  merchant- 
ships."  To  what  extent  this  statement  is  incorrect  is  at  once  apparent 
on  looking  at  the  United  States  tables  themselves.  ^Moreover,  it  seems 
difficult  to  reconcile  the  statement  that  these  claims  have  really  been 
carefully  examined  ou  behalf  of  the  United  States  Government,  with 
the  fact  of  the  premutation  to  the  Tribunal  of  some  of  the  very  extrav- 
agant claims  enumerated  in  the  British  Eeport,  such  as  a  claim  of 
$7,000  by  a  harpooner  for  personal  injuries,  which  are  in  nt)  way  indi- 
cated or  described ;  a  claim  of  $15,000  by  the  master  of  the  Louisiana, 
for  interruption  of  business — ^neither  of  which  claims  is  to  be  found 
verified  by  any  affidavit  whatever ;  a  claim  of  $10,000  by  a  passenger, 
for  loss  of  office  of  consul  5  a  claim  by  Ebenezer  Nye,  the  master  of  the 
Abigail,  for  more  than  $17,000,  for  personal  eftects,  &C.5  claims  bj^  mas- 
ters and  mates  of  vessels,  (over  and  above  their  demands  for  personal 
effects,)  of  $20,000  and  $10,000,  for  the  loss  of  wages,  and  many  other 
similarly  exorbitant  claims,  which  are  more  specifically  referred  to  in  the 
British  Reports. 
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Mr.  Waito's  argument  regarding 5i:i 

Cobdeu,  ^Ir. : 

his  views  regarding  the  course  of  Her  Majesty's  Government 9;i,  217 

Cockburn,  Sir  Alexander: 

his  opinion  regarding  the  Georgia  in  1864 108 

Commissions: 

elfect  of  on  offending  cruisers 176,296 

Sir  R.  Palmer's  views  regarding 427 

Mr.  Evarts's  views  regarding 448 

rules  of  international  law  respecting 451 

Confederate  agencies : 

their  establishment  in  (ireat  Britain  defended  and  justified 290 

(.Constitutional  disabilities,  (see  IntemaHonal  Law  :) 

no  answer  to  a  charge  of  violation  of  an  international  duty 2^1 

examination  of  the  alleged  constitutional  disability  of  Great  Britain 24 

Contraband  of  war,  (see  S<ile :) 

systematically  covered  by  British  flag 113, 142 

a  vessel  specially  adapted  for  war  is  regarded,  in  international  law 266 

limitations  of  right  to  deal  in ,  according  to  Mr.  E  varts 460, 465 

Counter  Case: 

of  the  two  Governments  delivered  April  15,  1872,  with  proofs 5 

Crimean  War : 

indefensible  course  of  (jreat  Britain  during 46, 48 

Cuba,  (See  Spain:) 

Cushing,  Mr. : 

his  argument  in  reply  to  Sir  Ivoundcll  Palmer 486 

his  observations  on  tlu  recruitments  for  the  Shenandoah 5114 
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D. 

l*a;;c. 

Damacps,  (seo  lujimea,)     Inicrcst^  Indirect  claima: 

rules  for  measurlDj; 212 

animus  of  the  wrong-doer  au  element  of,  in  tort 212 

should  be  an  indemnity 215 

application  of  the  rules  concerning 2ir> 

Air.  Cobden's  Views  regarding 217 

Lord  Stanley's  views  regarding 217 

Mr.  Forster's  views  regarding 21 


t 


Lord  Russell's  views  regarding 217 

a  sum  in  gross  should  bo  awarded  for 221> 

remoteness  or  nearness  of,  to  bo  determined  by  Tribunal 222 

note  regarding  the  assessment  of ." 24?^ 

the  principle  of  compensation  for,  as  maintained  by  Great  Kritaiii 3(»4 

report  of  tlie  committee  appointed  by  board  of  trade  reganling 3ir» 

DenmarJc : 

laws  for  enforcing  neutrality  of :1T 

Deposit  of  the  ott'cnse  : 

by  the  Florida  at  Mobile ;  argument  as  to 541 ,  540 

Diligence.    (See  Dtiv  Diligence.) 

Due  Diligenro.     (8ee  liuvden  of  Proof ,  Great  Bntain  :) 

contention  of  United  States  regarding  British  want  of 17 

not  exercised  to  prevent  fittnig  out,  equipping,  or  armingin  its  jurisdiction 

of  vessels  intended  to  carry  on  war  against  the  United  States 17 

nor  to  prevent  its  ports  from  being  used  as  bases  of  naval  operations 17 

.the  phrase  is  a  definite  and  practical  one 1.54 

**  diligence  "  implies  zeal,  application,  effort,  &c 1,55 

'"'•  due  "  implies  reasonablem^ss,  approiiriateness,  and  adcquateness 155 

objections  to  the  British  definition 15.5 

definition  of  diligence  by  British  and  American  courts 15l»,  157 

limit  of  the  obligations  created  by  this  requirement  of  the  Treaty l.'>7 

no  evidence  of  the  exercise  of,  submitted  by  Great  Britain * 182 

British  definition  of 207, 2^>^ 

sources  of  the  obligations  to  observe,  according  to  Sir  Roundcll  Palmer :J?^5 

rules  and  principles  of  international  law  regarding  (Palmer) :is5 

the  United  States  observance  of  in  imictice 4lo 

Mr.  Evarts  views  regarding ." 113, 4S0 

Mr.  Cushing's  views  regarding 4^7 

Sir  K.  Palmer's  views  iu  the  case  of  Laird's  rams 41»l 

Dugnid,  Captain  : 

evidence  rcf^anlinu:  tlio  Florida T- 

K. 

Evarts,  Mr. : 

his  argument  in  reply  to  Sir  Koundell  I'almer 442 

Evidence,  (see  JUirdcu  of  Proof :) 

of  breach  of  law  to  be  sought  from  those  who  give  information 

the  United  States  have  invariably  recjuired  legal,  before  commencing  pro-  415 

ceediugs - 

the  belief  of  Consuls  <loes  not  constitute  j)iiHJrt-/a(/f' 41.5 

Executive  power : 

includes  the  power  of  preventing  violations  of  law 411> 

peculiar  advantages  of  Great  Britain  for  the  exercise  of  such  po  wer 151 

Exterritorialitj' :  152 

of  a  vessel  of  war,  the  privilege  is  political  and  discretionary \Ty> 

it  is  accorded  only  to  vessels  of  recognized  political  powers^ 1.53, 455 

the  British  view  regarding 295, 21>7 

Sir  R.  Palmer's  view  regarding 427 

extent  of  the  right  of,  ( K varts) 451 


V. 

Fenmns: 

course  of  the  United  States  towards  justilied 4.5 

Fish,  Mr. : 

his  instructions  to  Mr.  Motley  of  May  15,  1^^G0.  and  of  September  25,  lr09.  11>.5 

Fiore : 

concerning  neutrality :I0 
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Page. 

Florida,  the : 

at  Liverpool,  iuformatiou  by  Mr.  Adams  coucerniug 57, 59 

action  by  Her  Majesty^s  Government 57,60 

internal  proof  that  she  was  specially  adapted  for  war 58 

report  to  be  intended  for  the  Italian  Government HO 

the  report  ascertained  to  be  without  fonndation 61 

her  registry 61 

her  clearance 62 

want  of  due  diligence  in  not  inquiriog  concerning ii3, 64 

'  want  of  due  diligence  in  not  using  the  powers  given  by  the  merchants*  ship- 
ping act 04 

an-ival  at  Nassau Gi) 

the  executive  proceedings  there  a  failure  of  the  due  diligence  required  bv 

the  Treaty \  i'S 

the  seizure  of  the  Florida  and  subsequent  judicial  proceedings 73, 75 

trial  and  release,  partial  and  unjust  character  of  the  proceedings 75 

departure  from  Nassau - 75 

arming  at  Green  Cay 76 

attempts  to  elude  Spanish  laws  and  fails,  and  then  arrives  at  Mobile 76 

coals,  provisions,  and  receives  recruitments  from  Nassau,  January,  1H63..  77 

receives  fi'csh  supplies  of  coal  and  repairs  at  Barbados,  February,  1863 77 

at  Pernambuco 77 

repairs  and  coals  at  Bermuda,  July  15,  18(i3 77 

at  Brest,  receives  recruits  and  machinery  fiom  Liverpool 78 

at  Martinique  at  Bahia 78 

her  tenders,  Great  Britain  liable  for  their  acts 79 

reasons  why  Great  Britain  is  not  responsible  for  the  ;ict8  of,  as  set  forth  in 

the  British  Argument 273 

her  armament  no  negligence  on  the  part  of  Great  Britain : 2b7 

Sir  K.  Palmer's  argument  concerning  her  entry  into  Mobile 541 

reply  of  the  counsel  of  the  United  States  to  Sir  K.  Palmer's  argument 44(5 

Foreign-Enlistment  Act,  (see  Great  Britain.) 

if  adopted  as  the  measui'o  of  duties,  (Jreat  Britain  still  guilty  of  culpable 

negligence 19,172 

not  tlie  measure  of  international  obligations 19 

if  defective  it  should  have  been  amended.^ 19 

its  defects  were  glaring 2^< 

Sir  Kobert  Phillimore's  opinion  of  i  t 28 

Baron  Channell's  opinion  of  it '2S 

comparison  between  it  and  the  United  States  neutrality  law  of  1^16 2H,  167,270 

history  of 31 

was  inetUcient  and  its  efficiency  diminished  by  judicial  construction 1<>6 

note  regarding 226 

debate  upon  the  act  of  1819 231,234 

debate  upon  the  act  of  1870 236 

correspondence  relating  to  amendment  of 242, 309 

consideration  of,  in  the  British  Argument 269 

its  efficiency  maintained  by  Great  Britain 273 

Forster^  Mr. : 

his  views  regarding  injuries  to  United  States 217 

France : 

Laws  for  enforcing  neutrality  of 32, 34 

Course  of  Great  Britaiu  toward,  during  the  American  Ke volution 49 

Fraser,  Trenholm,  &  Co. : 

the  financial  agents  of  the  insurgents Ill 

Fraser,  John,  the : 

coal  supplied  froni,  to  the  Shenandoah  at  Melbourne 131 

G. 
Georgia,  the  : 

notoriety  of  her  construction  and  destination 104 

registry,  clearance  and  departure 107 

armament  from  the  Alar 1 108 

information  by  Mr.  Adams  concerning..: 108 

inefficient  action  of  Her  Majesty's  Government  regarding 109 

receives  coals,  supplies,  and  repairs  at  Simon's  Bay,  and  goes  to  Cherbourg  109 

is  sold  at  Liverpool / 110 

reasons  why  Great  Britain  is  not  responsible  for  the  acts  of,  as  set  forth  in 

the  British  Argument 281 

her  armament  defended  by  (ircat  Britain 285 
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(Jovoriuiitnit,  fonii  of: 

itsinriueiico  upon  tbc  obliy;ation  to  observe  due  diligence,  (Palmer.) :il)4 

of  Great  Britain  considered  by  Mr.  Ciisbing 41)5 

(irant,  President : 

his  Message  as  to  the  Alabama  claims .' .  •  liHJ 

( i  ran  ville,  Lord: 

views  as  to  Johnson  Clarendon  Convention *. VX\ 

views  as  to  the  Treaty  of  Washington ',>0:t,  '^H 

(ireat  Britain,  (see  Animus,  Due  DUiyeuve,  JJxcvutivc  rower^  Fordgn-Enlhimful 
Act,  Insurgent  Agent,  Municipal  Lmcs,  Frerogative,  Unfriendliness :) 

relation  of  her  j>eople  to  rebels  changed  by  Qneeu's  Proclamation 10 

syst^jmatic  aid  furnished  from,  to  the  insurgents 1 1, 5r> 

which  is  the  cause  of  gi'eat  injury  to  the  Unitetl  States 12 

the  aid  from  was  organized  and  oflScial 13, 55 

the  onljj  power  which  pcnuittcd  such  acts * \:\ 

contention  in  its  Case  and  Counter  Oaso 19 

responsibility  for  the  acts  of  British  subjects 21 

failure  to  use  the  prerogative  power  of  the  Crown 27,  IG3, 165 

averse  to  legislating  on  the  subject  of  neutral  duties 30,  :^i 

her  laws  comi^ared  with  those  of  other  powers 'Xi,:i!^ 

her  history  as  a  neutral  compared  with  that  of  the  United  States 3H,  40, 173 

her  course  as  a  belligerent  towards  neutiuls 4^ 

invites  a  joint  action  with  France  in  American  ail'airs  belm-e  insurrection 

broke  out 5*2 

determines  to   recognize  insurgents   as  belligerents  before  insurrection 

broke  out 52 

other  unfriendly  proceedings 52 

which  established  an  unfriendly  feeling  towaitl  the  United  States 55 

its  Government  possessed  enough  power  to  caiTy  out  any  coui*se  of  action 

it  might  adopt 1 49 

the  prerogative  of  the  Crown  ample  for  the  purpose 149 

numerous  examples  of  its  exercise  during  the  rebellion 149 

advantages  enjoyed  by  it  for  the  exercise  of  executive  power 152 

omnipot4?nce  of  parliament 152 

her  duty  under  the  law  of  nations  to  have  seized  the  insurgent  crulzers..  15:5 

failure  to  use  duo  diligence  to  obtain  information  of  the  insurgent  schemes.  159 

to  instruct  to  maintain  vigilance 160 

regarding  prosecuting  officers 160 

to  break  up  the  hostUe  system 160 

1  »y  relying  on  the  Foreign-Enlistment  Act 172 

by  neglecting  to  amend  that  act 173 

in  not  detaining  offenders,  when  returning  to  British  ports 175 

in  not  excluding  offending  cniisers  from  British  ports 176 

in  delaying  to  make  representations  to  insurgent  agents 178 

her  course  regaixling  Mr.  Adams's  rejiresentations  defended 2H3 

her  diligence  not  affected  by  the  doubtful  construction  of  the  Foreign-En- 
listment Act,  (Palmer) 401 

took  active  and  spontaneous  mea-sures  to  acriuire  information  &c.     (Pal- 
mer)      413 

(UeenCay: 

arriving  of  the  Florida  at 76 

Gross  sum.    (See  Damages.) 

11. 
Harding,  Sir  John :  * 

illness  of 91 

Hatteras,  the : 

destroyed  by  the  Alabama 97 

1  lickley.  Commander :  . 

inquires  the  condition  of  the  Florida  when  leaving  Liverpool 58 

his  opinion  concerning  her  at  Nassau 5i) 

1  Lolland : 

laws  for  enforcing  neutrality  of 36 

course  of  (ireat  Britain  toward  during  the  American  Kcvolutiou 49 

Hospitalities : 

alleged  excessive  to  insurgents  in  British  ports  explained  and  justified  bv 

Great  Britain 303 

Hostile  acts: 

acts  done  in  violatiijn  of  neutrality  are,  (Evarts) 454 

Hiibner: 

(lefmitiDn  of  lUMitralitv , 50 
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1. 

Iiiilircct  claiiiiH,  (see  Treat tj  of  Jl  ashhu/ton^  Lord  Cairitn :) 

tlio  term  DOt  fouad  in  the  Treaty - If^^ 

cHjiii valt'iit  to  national  claims lf<j< 

fUscuHsed  in  the  negotiations  preceding  the  Treaty 1H9 

(he  Johnson-Clarendon  Convention  fails  hecause  they  are  not  included 

in  it 11).') 

not  waived  hy  the  Joint  High  Comminsioners  190 

*>ct  forth  in  the  American  Case  in  the  languagejof  the  Joint  High  Commin- 

sioners 205 

t'xplanation  of  misunderstanding  regarding ...» ,.  *201) 

c-ousideration  for  estimating  damages  for 2*il 

an  adjudication  upon,  essential  to  a  complete  settlement '214 

5n.jnri»^s,  (sea  United  StaieH :) 

the  relaflon  between,  and  their  eausi\  which  is  requisite  to  found  a  claim 
for  dam.iges  for '2l:t 

Insurgents: 

prevented  by  Tnited  States  from  carrying  on  maritime  war  from  their 

own  resources 7 

make  Frazer,  Trenholm  &  Co.  their  tiuancial  agents Ill 

authorize  the  purchase  or  constniction  of  a  navy  abroad Ill 

Insurgent  agent,  (see  JUtllock:) 

established  in  Great  Britain  before  the  outbreak  of  the  insurrection Ill 

interviews  with  liOrd  John  Russell,  and  their  representations  to  him 1 11 , 1 1*2 

appointments  of  Bullock,  Huse,  North,  Anderson,  and  Green Ill 

proceedings  of,  in  England  for  the  formation  of  an  insurgent  navy 1 12, 1 1  •'> 

attternational  law,  (see  Municipal  LaiVj  XentraUtiff  Xcn train,    Treaty  of  fi'ash- 
ingion  :) 
the  obligations,  of  not  affected  by  the  constitutional  distribution  of  the 

powei*sof  alioverument 147 

nor  by  the  institutions,  customs,  or  habits  of  a  people 147 

calls  for  seasonable,  appropriate,  and  adequate  means  to  in*event  violation 

of  neutrality 14.':' 

whicli  means  should  be  available  as  soon  na  reciuired 14"< 

principles  in  force  when  the  facts  occurred *2(>.'> 

Intervention,  (see  Jielligercnt  Rights  ;) 

what  constitutes  it > 

abstinence  from  it  not  neutrality H 

Interest: 

should  be  included  in  compensation  for  damages 2*20 

Sir  Koundell  Palmer's  argument  regarding r)5n 

Counsel  of  the  Un ited  States,  argument  of,<in  reply 5<>s 

Iron-clads,  the : 

proceedings  concerning 1 13 

Italy: 

laws  for  enforcing  neutralitv  of :?4 

J. 

Jay's  Treaty,  (see  Burden  of  Proof :) 

interest  allowed  in  proceedings  under *2*20 

Jeflerson,  Mr. : 

his  letter  of  September  5, 1793 415 

Johnson-Clarendon  Convention : 

negotiation  of 193 

not  acceptable  to  the  United  States 194 

Great  Britain  so  informed 194 

'loint  Hij^h  (Commissioners : 

appointment  of,  by  the  President 197 

K. 
Kliiber  : 

definition  of  neutrality .'0 

I>aird,  John,  M.  P.: 

entitled  to  no  credit  as  a  witness,  (note) 51 

I^aurel,  the,  (see  Shenandoah  :) 

sails  from  Liverpool  with  ofticers,  armament,  and  crew,  for  Sheutindoali..  115 

transfers  the  same  to  the  Shenandoah , UG 

Law  of  nations,  (see  Iniernalional  Law.) 
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McKillop,  Comniauder : 

opinion  regarding  tho  Florida r>8, 7ii 

Marshall,  C.  J. : 

his  jadgment  in  Rose  vs,  Himely , 1> 

Melboome : 

partiality  of  population  of,  toward  insurgents IIH 

recruitment  of  men  for  the  Shenandoah IIU 

Merchants*  Shipping  Act,  the : 

failure  to  use  its  powers  in  tho  case  of  the  Florida (>4 

Miranda  expedition :  , 

history  of  it 41 

Municipal  law,  (see  Jnteniaiiotml  Law  :) 

not  the  measure  of  international  obli^^ations 18,  49G 

of  Great  Britain  considered  in  the  British  Argument •...  269 

for  what  purposes  referred  to  by  Great  Britain,  (Palmer) :^ll 

of  other  powers,  the  compansou  with,  considered  by  8ir  K.  Palmer 405 

X. 

Xaslivillo,  tho : 

anivcs  at  Bermuda  and  coals  there l^c' 

arrives  at  Southampton 139 

coals  again  at  Bermuda 14<> 

Nassau : 

sympathy  of  the  colony  with  tho  insurgents 74 

note  concerning  the  same ^^•ii^ 

Negligence.     (See  Due  DiUfjenve^  Great  Britain.) 

Neutral,  (see  Inten'cniion,  hitcrnaiional  LaWj  BcUiyvrent :) 

duty  of,  in  case  of  rebel  hoHtilities f^ 

duty  to  prevent  dispatch  of  armament  and  ships  of  war,  (Phillimore) 2<> 

becomes  responsible  for  acts  of  its  subjects  by  knowledge  or  sufterauce  or 
by  direct  permission *if> 

Neutrality,  (sec  JkUigcrcni :) 

abstinence  from  intervention  is  not h 

state  of,  how  reached  in  case  of  rebel  hostilities 20 

definition  of  it  by  Phillimore ^ 21 

definition  of  it  by  the  Counsel  of  the  United  States 22, 50 

should  bo  maintained  by  seasonable,  appropriate,  and  adequate  means. ..  \4^ 

iiutriendliuess  of  Great  Britain  should  have  been  considered  in  providing 

such  means 14*= 

other  elements  which  (ireat  Britain  slioiild  have  considered  in  providing 
its  means 14?^ 

Neutrality  laws,  (see  Municipal  Laio  :)* 

of  the  United  States  compared  with  the  Foreign-Enlistment  Act 4** I 

amended  at  rccjuest  of  (ireat  Britain 'M> 

of  Italv,  Brazil,  Switzerland,  France,  Spain,  Portugal,  &c.,  &c.,   com- 
pared  ;57,  3^504 

This  comparison  criticis(?d  by  Sir  R.  Palmer 40r> 

the  preventive  powers  in  the  United  »^tates  law  examined,  (Palmer) 405, 420 

Northcote,  Sir  Staftord: 

his  views  on  tho  Treaty  of  Washington 202, 204 

(). 
Orders  in  council  : 

an  intense  assertion  of  neutral  obligations 4^ 

P. 
Palmer,  Sir  Koundell : 

his  speech  on  tlu^  powers  of  the  British  Government  to  seize  suspected 

vessels :i'> 

his  views  regarding  the  United  States  performance  of  their  «lutiesas  neu- 
trals   40 

his  views  respecting  the  prerogative  of  the  Crown 151 

his  argument  on  due  diligence,  ett'ect  of  commissions,  and  supplies  of 

coal '^^Cj 

his  argument  concerning  recruitments  for  the  Shenandoah 520 

his  argument  respecting  the  entrance  of  the  Florida  into  Mobile 541 

his  argument  respecting  the  allowance  of  interest 55t> 

Parliament  : 

debates  in 2;U 
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Phillimore,  Sir  R. : 

his  authority  cited 20 

Portugal : 

law  for  enforciug  neutrality  of , -55 

war  withjithe  Bauda  Oriental,  course  of  the  United  States  during 44 

I'radier,  Foder6 : 

his  views  regarding  the  powers  of  arbitrators '210 

his  views  regarding  claims  for  consequential  danmgcs 2'22 

Prerogative,  (see  Great  Britain :) 

numerous  examples  of  its  exercise  during  the  insurrection 141) 

Great  Britain  failed  to  use  it  in  favor  of  the  United  States 16:?,  165 

examination  of  the  United  States  Argument  upon,  by  Sir  R.  Palmer i?95 

Mr.  Evart's  remarks  upon 474 

Prevention : 

distincti<fh  between  it  and  punishment :3'2, 141) 

the  power  of,  inseparable  from  the  idea  of  executive  power ir>l 

Sir  Rouudell  Palmei's  views  as  to 40<^ 

Prizes; 

The  exclusion  of  from  British  ports  no  benetit  to  the  United  States 1?^1 

Proclamation,  (the  Queeu^s,  conferring  belligerent  rights :) 

was  voluntary  and  anticipatory 10 

changed  legal  relations  between  Great  Britain  and  the  insurgents 11 

Prussia : 

laws  for  enforcing  neutrality  of -Vi 

Pursuit  of  cruisers: 

note  on  the  claim  for '-^'lO 

11, 

'*  Reasonable  ground  to  believe  :" 

British  delinition  of *i<W 

Sir  R.  Palmer^s  views  regarding 4P2 

Mr.  Evarts's  views  regarding 4r,() 

Rebel  hostilities : 

questions  regarding  should  be  deeided  by  other  Powers  as  they  arise ^^ 

Recruitments,  (see  Shenandoah ;) 

alleged  illegal  considered  and  detende*!  by  Great  Britain '-i"^S 

Retribution,  the : 

history  of  the  vessel 140 

the  capture  of  the  Hanover 140 

the  capture  of  the  Kmily  Fisher 141 

arrives  at  Nassau  and  is  sold  there 142 

Ripon,  Lord  : 

his  views  on  the  treaty  of  Washington 'i02,  '2o:i 

Rules.     (See  Treaty  of  IVaHhiugtou.) 

Ilussell,  Earl,  (see  Animus  :) 

thinks  the  Alabama  and  the  Oreto  a  scandal  and  re]iroach D*^ 

is  informed  by  the  insurgent  agent  of  the  purpose  of  the  insurgents  to  de- 
stroy the  commerce  of  the  United  States Ill 

denies  British  liability  for  the  Alabama  claims U>1 

refuses  arbitration 191 

the  author  of  the  term  Alabama  claims 192 

his  views  regarding  damages 217 
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